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[HOUSE  OF  LORDS.] 

♦Joseph  Fisher,  Appellant;  and  William  Digby    [1 
Smith,  Respondent, 

PcUcy  on  Ship — Broker's  Lien  on. 

The  lien  of  a  broker  upon  policies  of  insurance  which  he  has  effected,  and  on 
which  he  has  paid  the  premiums,  may  be  superseded  by  a  special  arrangement  or 
contract,  or  by  his  particular  mode  of  dealing  with  the  parties  for  whom  he  has 
effected  them.  But  where  he  has  merely  agreed  to  state  monthly  accounts  and  to 
receive  monthly  payments,  but  has  never  delivered  up  the  policies  until  after  actual 
payment  made  to  him,  his  general  right  of  lien  is  not  superseded  in  any  way  by 
this  special  arrangement.  And  this  is  so  though  he  has  effected  the  policies  through 
an  intermediary,  whom  he  knew  to  be  an  intermediary  and  not  the  principal,  and 
who  has  received  payment  from  the  principal,  but  who  has  not  paid  the  broker. 

In  this  case  the  Court  of  Appeal  had  reversed  a  previous 
judgment  of  the  Exchequer. 

Mr.  Fisher  was  a  shipowner  and  merchant  at  Barrow-in- 
Furness.  There  was  no  insurance  broker  or  underwriter 
there.  Mr.  Smith  *was  an  insurance  broker  carrying  [2 
on  business  at  Liverpool  in  connection  with  a  Mr.  Brand. 
33  Eng.  Rep.  1 
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Messrs.. 86.1  nnjir  &  Co.  of  Barrow-in-Furness  were  generally 
empl^yjiil', bj^' Fisher  to  get  insurances  eflfected  for  him  on 
.higf •vessels,  and  Skinner  &  Co.  employed  for  that  purpose 
'^liier  the  present  respondent,  Mr.  Smith,  or  Mr.  Brand,  and 
it  was  known  to  Fisher  that  one  or  other  of  them  was  so  em- 
ployed to  effect  policies  for  him.  In  July,  1874,  Fisher  in- 
structed Skinner  &  Co.  to  get  insurances  effected  for  him, 
altogether  amounting  to  £4,000,  on  a  cargo  of  steel  per  ship 
Eliza  S.  Milligan,  from  Barrow-in-Furness  to  New  Bruns- 
wick. The  insurances  appeared  in  this  instance  to  have 
been  effected  through  Smith,  who  always  retained  the  poli- 
cies till  the  premiums  and  brokerage  on  them  had  been  paid 
to  him.  The  usual  course  of  business  between  Fisher  and 
Skinner  &  Co.  was  this.  The  latter,  on  the  8th  day  of  each 
month,  made  out  an  account  with  the  sums  due  and  paya- 
ble by  him  to  them,  in  respect  of  premiums,  brokerage,  and 
other  charges  due  in  relation  to  policies  of  insurance,  effected 
by  them  for  him  in  the  course  of  the  preceding  month,  and 
these  accounts  were  settled  by  Fisher's  acceptances  at  one 
month,  which  had  been  always  duly  paid.  The  account  for 
July,  1874,  was  in  this  way  delivered  in  August.  The  ac- 
count for  Atigust  would  not  be  delivered  till  the  early  part 
of  September,  and  it  was  then  delivered,  adjusted,  and  set- 
tled in  the  usual  manner.  This  account  included  the  insur- 
ance on  the  cargo  by  the  Eliza  S.  Milligan.  An  average  loss 
accrued  in  respect  of  the  cargo  of  that  vessel,  and  Mr.  Fish- 
er, after  the  13th  of  August,  1874,  applied  to  Skinner  &  Co. 
for  his  policies.  Smith  did  know,  throughout,  that  Fisher 
was  the  principal  for  whom  the  policies  were  effected.  Skin- 
ner &  Co.  could  not  comply  with  the  demand  of  Fisher,  for 
the  policies  were  then  in  the  hands  of  Smith,  who  retained 
possession  of  them  to  satisfv  his  claim  of  lien  in  respect  of 
premiums  paid  by  him  on  these  policies,  and  which  had  not 
been  repaid  to  him  by  Skinner  &  Co.  Fisher,  who,  till  then, 
knew  nothing  of  the  arrangements  between  Smith  and  Skin- 
ner &  Co.,  denied  the  right  of  Smith  to  retain  the  policy  in 
respect  of  claims  which  Smith  had  against  Skinner  &Co., 
and  brought  an  action  of  detinue.  The  defendant  pleaded, 
first,  denying  the  detainer ;  secondly,  denying  the  plaintiff's 
property  in  the  policy  ;  thirdly,  claiming  a  lien  on  policies 
3]  for  *premiums  paid  by  him  for  the  plaintiff  and  at  his 
request,  which  premiums  remained  unpaid  by  the  plaintiff 
to  the  defendant  during  the  said  detention  ;  and  fourthly,  a 
general  lien  for  money  due  from  the  plaintiff  to  the  defend- 
ant as  an  insurance  broker  for  effecting  the  same  and  other 
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policies,  and  for  money  paid,  &c.  The  plaintiff  replied  tak- 
ing issue  on  these  pleas. 

The  cause  came  on  for  trial  before  Mr.  Justice  Archibald 
at  the  Spring  Assizes  at  Gloucester  in  1876,  when  it  was  re- 
ferred to  a  barrister  to  state  a  special  case  for  the  opinion  of 
the  court,  with  liberty  reserved  to  the  judges  to  draw  any 
inferences  of  fact  that  might  be  drawn  by  a  jnry. 

The  case  set  forth  the  facts  above  stated,  and,  in  the  Ex- 
chequer, ludgment  was  given  for  the  plaintiflF.  The  Court 
of  App^  reversed  that  judgment  and  this  appeal  was  then 
brougnt. 

Mr.  Watkin  Williams^  Q.C.,  and  Mr.  Pritchard^  for  the 
appellant :  It  might  be  admitted  as  a  general  rule  that  for 
money  and  labor  expended  on  the  production  of  an  article, 
the  person  who  expended  them  had  a  lien  on  the  article 
itself ;  but  that  rule  was  in  its  application  subject  to  certain 
qualifications.  A  lien  is  not  to  be  assumed  in  this  case,  for 
tne  two  parties  did  not  deal  with  each  other,  and  the  ques- 
tion between  the  appellant  and  respondent  is  not  the  same 
as  it  might  have  been  between  the  respondent  and  Skinner 
&  Co.  But  assuming  the  respondent  to  have  a  general  right 
of  lien  on  the  policies  he  has  effected,  yet  here  the  course  of 
dealing  which  established  a  particular  time  and  mode  of 
payment  really  put  an  end  to  that  general  right  of  lien  on 
Smith's  part  In  Orawshay  v.  Hov^ray  {^\  wharfage  dues 
were,  by  the  course  of  dealing  between  the  parties,  paid  by 
the  importer  of  the  goods  at  the  Christmas  following  the 
importation,  whether  the  goods  were  or  were  not  in  the 
meantime  removed.  They  might  be  in  the  meantime  re- 
moved by  the  importer.  Certain  goods  were  sold  to  A. — 
the  importer  after  Christmas  became  bankrupt — and  it  was 
held  that  no  lien  for  wharfage  dues  could  be  enforced  against 
A.  That  decision  was  founded  on  Chase  v.  West7nore{^\ 
where,  though  a  general  right  of  lien  on  the  part  of  a  work- 
man *was  admitted,  it  was  said  that,  if  the  parties  con-  [4 
tract  for  a  particular  mode  of  payment,  the  workman  has  no 
right  to  set  up  a  claim  inconsistent  with  that  contract.  How 
V.  Kirchner^)  distinctly  declared  that  though  there  was  a 
general  lien,  vet,  if  there  was  a  contract  inconsistent  with  it, 
that  lien  could  not  be  enforced.  And  Kirchner  v.  Venus  (*) 
affirmed  the  same  rule.  The  principle  that  where  a  broker 
knows  his  immediate  employer  to  be  an  agent  he  cannot  en- 
force against  the  principal  a  lien  in  order  to  secure  payment 

0)  4  B.  A  A.,  60.  {*)  12  Moo.  P.  C,  S6I ;  see  also  Bock 

(»)  5  M.  &  S..  180.  V.  Qwrmm,  2  D.  F.  <fe  J.,  484. 

(»)  11  Moo.  P.O.,  21. 
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of  what  is  due  to  him  from  the  agent,  was  fully  explained 
in  Westwood  v.  Bell  (*),  which  had  been  acted  on  ever  since 
and  where  the  essential  question  was  stated  to  be  the  knowl- 
edge of  the  broker  that  he  was  dealing  with  a  principal  or 
an  agent.  Here  he  knew  that  he  was  dealing  with  an  agent. 
The  moment  the  policy  was  made  it  became  the  property  of 
Fisher,  and  could  not  be  affected  by  the  indebtedness  of 
Skinner  to  Smith.  The  right  of  a  brofeer  to  a  lien  is  asserted 
in  Arnould  on  Insurance  (*),  but  it  is  there  distinctly  stated 
that  that  does  not  extend  to  the  case  where  the  broker  knows 
that  the  policy  is  not  effected  for  the  person  by  whom  he  is 
immediately  employed.  KircJiner  v.  Yenusi^)  expressly 
recognized  that  principle,  and  declared  that,  in  the  case  of 
freight  itself,  the  general  right  might  be  affected  by  the  spe- 
cial circumstances  of  the  dealings  between  the  parties. 

There  was  no  debt  due  from  the  appellant  himself  on  ac- 
count of  the  policy,  and  the  respondent  could  not  claim  a 
lien  against  the  appellant's  property  in  respect  of  a  debt  due 
to  the  respondent  from  a  third  person  to  whom  he  had  given 
credit.  So  far  as  the  appellant  was  concerned  the  respon- 
dent's claims  had  been  satisfied  by  the  payment  to  Skinner 
&Co. 

Mr.  H.  MatthewSy  Q.C.,  and  Mr.  Macl<tchlany  for  the  re- 
spondent, were  not  called  on. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  I  do 
not  think  that  your  Lordships  entertain  any  doubt  as  to 
the  propriety  of  the  decision  of  the  Court  of  Appeal  in 
this  case. 

6]  *There  are  here  substantially  three  questions  in  the 
case  which  have  been  argued  by  the  learned  counsel  for  the 
appellant.  In  the  first  place,  was  there  in  the  respondent, 
from  the  nature  of  the  transactions,  a  lien  ?  Secondly,  was 
that  lien  superseded  by  any  contract  or  course  of  business 
inconsistent  with  it?  And  thirdly,  was  it  discharged  by 
anv  payment  which  was  a  payment  to  the  respondent  % 

Now,  my  Lords,  as  to  the  question  whether  this  is  a  case 
in  which  lien  originally  would  arise  in  the  respondent,  I 
think  there  can  be  no  doubt.  He  is  the  person  who  effected 
the  policies  of  insurance,  he  either  paid  the  premiums  or 
became  liable  for  the  premiums,  and  his  was  the  labor  and 
the  care  through  which  the  insurances  were  effected.  Ac- 
cording to  the  well-known  rule  of  law  he  would  be  entitled, 
by  common  law,  for  his  labor  and  care  and  his  money  ex- 
pended, to  a  lien,  in  the  nature  of  holding  possession  of  the 

(»)  4  Camp..  849.  (')  Page  139  et  aeq, 

(*)  12  Moo.  P.  C,  861 ;  see  also  Bock  y.  Oorritmi,  2  D.  F.  i  J.,  484. 
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policies,  and  he  would  be  entitled  to  that  lien  against  every 
person, — against  the  owner  of  the  goods  for  wiiose  benefit 
the  policies  were  effected,  and  against  any  intermediaries 
who  might  have  intervened  between  the  owner  of  the  goods 
and  himself.  That  appears  to  me  to  be  the  ordinary  and 
well-known  rule  of  law,  and  I  do  not  think  it  was  seriously 
disputed  at  your  Lordships'  bar. 

But,  my  Lords,  was  there  any  contract  or  course  of  deal- 
ing in  the  case  superseding  that  lien  which,  ordinarily  speak- 
ing, would  have  arisen?  As  to  that,  the  argument  has 
assumed  the  shape  of  an  argument  that  the  lien  was  super- 
seded, whether  it  was  a  lien  of  the  respondent  or  of  the 
intermediary.  Skinner ;  but  I  will  take  it  as  a  lien  of  the 
respondent.  The  course  of  dealing  is  a  question  of  fact, 
and  is  to  be  ascertained  from  the  statements  in  the  case,  with 
the  power  which  your  Lordships  have,  and  which  the  court 
below  had,  to  draw  whatever  may  be  the  inferences  of  fact 
that  yon  think  a  jury  would  or  ought  to  have  drawn.  The 
course  of  dealing  was  this :  The  respondent.  Smith,  effected 
in  the  coutse  of  the  month  a  number  of  insurances  for  Skin- 
ner &  Co.;  at  the  end  of  the  month,  or  within  the  first  ten 
days  of  the  succeeding  month,  he  furnished  Skinner  &  Co. 
with  an  account  of  all  that  he  had  expended,  and  of  his 
commission,  and  he  expected  to  receive  payment  in  casli  on 
the  10th  of  the  following  month  for  *what  he  had  so  [g 
expended.  It  is  said  that  that  was  a  giving  of  credit,  and 
that  it  was  inconsistent  with  maintaining  a  lien,  and  that  it 
superseded  any  right  of  lien  which  might  otherwise  have 
existed. 

My  Lords,  I  could  quite  understand  a  course  of  business 
of  that  kind,  with  a  slight  addition,  superseding  the  lien. 
A  case  of  Crawshay  v.  Homfray  (*)  was  cited,  in  which 
there  was  an  additional  element  in  the  course  of  business. 
There  a  wharfinger  was  in  the  habit  of  receiving  goods  upon 
which  he  might  have  had  a  lien,  but  the  course  of  business 
was  that  he  parted  with  the  goods  from  time  to  time,  re- 
ceiving payment  at  the  end  of  every  six  months,  or  at  the 
end  of  every  year,  for  all  his  dues  ;  and  it  was  held  that 
that  course  of  business  prevented  him  from  maintaining  his 
right  of  lien.  If  it  had  been  the  course  of  business  here  for 
the  respondent  not  merely  to  effect  these  policies,  but  from 
time  to  time  to  give  them  up  as  they  were  effected,  and  sim- 
ply to  stand  upon  his  right  to  be  paid  at  the  end  of  the 
month,  then  I  can  understand  that  the  case  ought  to  be 
likened  to  the  case  to  which  reference  was  made. 

(')  4  B.  A  A.,  60. 
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But  instead  of  that  bein^  so  here,  your  Lordships  have 
exactly  the  opposite  state  of  facts  found  in  this  case,  because 
not  only  is  there  no  statement  that  it  was  the  habit  for  the 
policies  to  be  delivered  up  at  the  end  of  the  month,  and  not 
only  is  the  case  one  in  which  you  are  dealing  with  a  kind  of 
article,  namely,  policies  of  insurance,  as  to  which  there  is  no 
immediate  necessity  for  delivering  them  up  as  soon  as  they 
are  effected,  but,  in  addition  to  that,  you  have  a  precise 
statement,  inserted  apparently  for  this  very  purpose,  that  it 
was  not  the  usual  practice  for  the  defendant  or  his  partner 
to  part  with  the  original  stamped  policies  to  Skinner  &  Co., 
until  the  premiums  were  received  from  them.  What  does 
that  mean  but  this,  that  the  habit  of  business  between  the 
parties  was  that  the  respondent  insisted  upon  and  held  firm 
by  his  lien  ?  And  no  instance  can  be  given  of  an  opposite 
kind.  My  Lords,  the  conclusion  of  course,  as  a  matter  of 
fact,  upon  that  is,  that  the  course  of  business  was  not  any 
superseding  of  the  lien,  but  was  a  course  of  business  by 
which  the  premiums  were  settled  month  by  month,  the  lieu 
notwithstanding  being  maintained  until  paymebt.'  That, 
mv  Lords,  answers  the  second  question. 
7l  *Then  is  there  anything  which  has  discharged  the 
lien  by  payment  ?  The  moment  your  Lordships  find  that 
the  lien  was  a  lien  of  the  respondent,  there  is  no  pretence 
for  saying  that  there  was  any  payment  to  him,  because  such 
payment  as  has  been  made  was  payment  to  Skinner  &  Co., 
the  intermediary,  and  the  learned  counsel  for  the  appellant 
very  properly  said  that  he  could  not  contend  that  Skinner  & 
Co.  were  the  agents  of  the  respondent  to  receive  payment. 

My  Lords,  that  exhausts  the  whole  of  the  case,  and  under 
these  circumstances  I  submit  to  your  Lordships  that  the  ap- 
peal must  be  dismissed  with  costs. 

Lord  Penzance  :  My  Lords,  I  have  listened  with  great 
attentiQn  to  the  argument  which  has  been  urged  upon  the 
part  of  the  appellant,  and  I  confess  I  have  been  quite  un- 
able, throughout  that  argument,  to  appreciate  the  existence 
of  any  considerable  difficulty  in  this  case. 

The  plaintiff,  Mr.  Fisher,  lived  at  a  place  called  Barrow- 
in-Furness,  which  is  at  some  distance  from  Liverpool, -and 
he  was  minded  to  open  a  policy  of  insurance  upon  some 
goods  belonging  to  him.  He  employed  a  local  agent  at  Bar- 
row-in-Furness named  Skinner  to  effect  that  policy,  and 
Skinner  obviously  would  have  to  communicate  with  Liver- 
pool in  order  to  do  it.  Skinner  might  have  addressed  him- 
self to  some  Liverpool  underwriter;  but  I  apprehend  that, 
although,  as  appears  in  this  case  that  might  be  done,  a  much 
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more  convenient  method  of  carrying  out  Fisher's  purpose 
was  to  employ  some  broker  in  Liverpool  who  would  be  able 
to  make  terms  on  the  spot  for  a  satisfactory  premium.  Ac- 
cordingly Skinner  employed  the  defendant  as  a  sub-agent 
of  Mr.  Fisher,  the  owner  of  the  goods,  and  einployed  him  to 
effect  the  policy.  Thereupon  the  defendant  effected  a  policy 
and  kept  it  in  his  hands,  as  I  believe  is  the  universal  prac- 
tice of  brokers  effecting  insurances. 

The  result  of  that  transaction,  as  it  seems  to  me,  would 
be  to  make  Mr.  Smith,  the  defendant,  the  sub-agent  of  Mr. 
Fisher.  Mr.  Fisher  knew  that  he  had  been  employed  for 
the  purpose  of  effecting  the  policy,  and  Mr.  Smith  knew  that 
he  was  effecting  the  *policy,  not  for  Skinner  but  for  [8 
Fisher.  It  was,  therefore,  a  perfectly  well  understood  trans- 
action ;  the  principal  at  Barrow-in-Furness  had  employed 
the  local  agent,  the  local  agent  had  employed  the  agent  at 
Liverpool,  that  agent  thoroughly  understanding  for  whom 
he  was  acting,  and  the  principal  thoroughly  understanding 
that  the  local  agent  was  acting  for  him.  Under  these  cir- 
cumstances it  appears  to  me  that  the  ordinary  rule  of  law, 
that  a  lien  woula  arise  in  favor  of  the  broker  who  held  in 
his  hands  the  policy,  could  not  but  be  applicable  to  this 
case.  It  is  precisely  the  same  as  if  there  had  been  no  inter- 
mediate agent  at  all,  and  as  if  Mr.  Fisher  had  written  direct 
to  Mr.  Smith  to  ask  him  to  open  a  policy  for  him.  Having 
opened  that  policy,  and  having  got  possession  of  it,  he 
was  not  liable  to  give  it  up  to  his  prmcipal  until  he  had 
received  the  premium,  which  he  had  either  paid  or  be- 
come liable  to  pay,  in  respect  of  it.  My  Lords,  it  appears 
to  me  that  up  to  this  point,  and  looked  at  in  this  way,  the 
case  does  not  admit  of  argument. 

But  then  it  is  said, — and  it  is  upon  this  ground  that  Mr. 
Watkin  Williams  has  based  his  argument, — conceding  that 
there  would  have  been  originally,  from  the  nature  of  the 
transaction,  a  lien  in  Smith  as  against  Fisher  and  as  against 
everybody,  yet  if  you  look  at  the  case  you  will  find  that  a 
bargain  was  made  by  the  defendant  Smith  which  was  incon- 
sistent with  his  having  any  such  lien.  And  the  learned 
counsel  refers  to  paragraph  12  of  the  case,  which  says : 
*'Tbe  course  of  business  was  for  the  said  W.  H.  Brand  or 
the  defendant  to  effect  the  policy  with  the  underwriters,  and 
procure  and  deliver  to  Skinner  &  Co.  copies  of  the  policies." 
Therefore  the  course  of  business,  as  there  stated,  was  not  to 
effect  a  policy  and  hand  it  over  to  Skinner,  but  to  hand  over 
to  Skinner  a  copy  of  it.  "And  also  to  send  to  Skinner  a 
debit  note  of  the  premiums  paid,  and  at  the  commencement 
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of  each  month  to  make  ont  and  deliver  to  Skinner  an  account 
debiting  them  with  the  money  due  in  respect  of  the  premiums 
paid  on  the  several  insurances  effected  for  them  during  the 
month  then  preceding,  and  on  the  lOth  of  each  month  the 
account  of  premiums  paid  on  the  preceding  month  was  paid." 
That  is  to  say,  the  course  of  business  was,  that  when  he  had 
effected  a  policy  he  kept  that  policy  in  his  own  hands,  he 
forwarded  a  copy  of  it  to  Skinner,  and  he  debited  Skinner 
9J  *for  it  in  the  general  account  of  all  the  moneys  that  were 
due  between  them,  which  general  account  was  paid  at  the 
end  of  the  month,  or  at  least  on  the  10th  dav  of  the  follow- 
ing month.  That  was  the  mode  in  which  the  business  was 
usually  carried  on.  Then  the  case  goes  on :  '^  It  was  not  the 
usual  practice  for  the  defendant  or  Brand  to  part  with  the 
original  stamped  policies  to  Skinner  &  Co.  until  the  pre- 
miums were  received  from  Skinner  &  Co." 

Now,  My  Lords,  I  confess,  reading  that  as  a  statement  of 
the  way  in  which  the  defendant  and  Skinner  carried  on  busi- 
ness, I  am  wholly  at  a  loss  to  understand  how  that  was  in- 
consistent with  the  idea  of  Smith  retaining  the  policy  and 
retaining  a  lien.  It  is  very  true  that  it  shows  that  the  pay- 
ment was,  according  to  the  common  understanding  between 
them,  ordinarily  postponed  for  a  month  or  till  the  10th  day 
of  the  following  montn ;  but  that  postponement  of  the  pay- 
ment was  not  coupled  with  the  giving  up  of  the  thing  in  the 
meantime.  Undoubtedly^  a  lien  may  be  lost,  as  was  sug- 
gested in  the  argument,  in  cases  where  the  party  agrees  to 
give  up  the  thing,  making  a  bargain  at  the  same  time  for 
payment  on  a  future  day.  If  the  agreement  is  that  the 
thing  is  to  be  surrendered  and  that  the  payment  is  to  be 
postponed,  that  is  inconsistent  with  a  lien.  But  there  is 
nothing  inconsistent  with  a  lien  in  saying,  I  will,  for  con- 
venience' sake,  take  payment  at  the  end  of  the  month,  and 
I  will  keep  the  policy  in  my  hands  in  the  meantime ;  if  a 
loss  should  occur  in  the  meantime  and  you  want  the  policy, 
then  you  must  pay  the  premium,  but,  subject  to  that  event 
occurring,  the  premium  need  not  be  paid  till  the  end  of  the 
month.  It  seems  to  me  that  that  is  the  natural  consequence 
and  eifect  of  the  sort  of  agreement,  as  it  is  called,  or  mther 
the  course  of  business  which  is  here  set  up,  and  if  the  mat- 
ter be  viewed  in  that  aspect,  of  course  the  ground  taken  by 
the  appellant  entirely  fails. 

As  regards  the  remaining  proposition  which  was  argued, 
namely,  that  though  there  was  once  a  lien  yet  that  lien  has 
been  discharged,  I  have  nothing  to  add  to  what  has  fallen 
from  my  noble  and  learned  friend  on  the  woolsack. 
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My  Lords,  I  am  therefore  of  opinion  that  the  judgment 
of  the  court  below  should  be  aflSrmed. 

*LoRD  O'  Hagan  :  My  Lords,  I  am  quite  of  the  same  [10 
opinion,  and  I  had  some  difficulty,  I  confess,  in  following 
the  argument,  ingeniously  and  forcibly  as  it  was  put. 

There  were  two  points  argued  in  this  case.  On  the  first 
point,  as  to  the  existence  of  a  lien,  the  matter  stands  in  this 
way:  it  is  found  that  the  appellant  here,  Mr.  Fisher,  employed 
an  intermediary  to  do  his  work,  but  the  person  who  effected 
the  insurance,  the  person  who  got  the  insurance  made,  and 
who  paid  the  money  for  the  making  of  it,  and  who  got  the 
policy  into  his  bands,  was  the  defendant,  and  that  was  with 
the  full  knowledge  and  assent  of  the  plaintiff  himself,  be- 
cause in  the  5th  paragraph  of  this  case  it  is  found  that  al- 
though Skinner  &  Co.  were  the  persons  directly  employed, 
"the  plaintiff  generally  knew  the  name  of  any  insurance 
office  with  which  Skinner  &  Co.  effected  policies,  without 
the  intervention  of  any  broker,  and  in  the  present  case  had 
been  informed,  before  receiving  the  covering  note,  that  the 
policies  which  Skinner  &  Co.  were  authorized  to  effect,  as 
above  stated,  had  been  effected  through  Brand  and  the  de- 
fendant" at  Liverpool.  I  do  not  say  that  that  makes  any 
great  difference  in  the  case,  or  that  it  would  have  been  neces- 
sary for  the  case  of  the  defendant  that  that  should  have 
been  found  ;  but  it  is  a  fact  that  what  was  done  by  the  de- 
fendant here  was  done  with  the  full  knowledge,  privity,  and 
authority  of  Mr.  Fisher,  and  in  that  way  he  became  the  au- 
thorized maker  of  this  particular  insurance. 

Then  it  is  said  that  the  lien  does  not  exist,  because  there 
is  an  antagonism  between  the  contract  made  by  the  parties 
and  the  existence  of  a  lien.  I  do  not  think  that  I  can  say 
anything  more  on  that  subject  than  has  been  said  so  very 
well  by  my  noble  and  learned  friend  beside  me.  It  seems 
to  me,  as  plain  as  light,  that  the  principle  of  antagonism, 
between  a  contract  and  the  existence  of  a  lien,  does  not  ap- 
ply to  this  case.  The  principle  would  have  applied,  if,  in 
this  case,  there  had  been  a  contract  that,  on  the  making  of 
the  insurance,  the  policy  should  be  given  up  immediately 
and  absolutely  ;  then  the  lien  could  not  have  existed  without 
interfering  with  the  contract  between  the  parties.  But  that 
is  not  the  ordinary  bargain,  and  it  is  not  found  to  be  the 
bargain  which  existed  between  these  parties  ;  indeed,  on  the 
*contrary,  the  bargain  was  that  the  policy  should  re-  [H 
main  with  the  person  who  had  made  it  and  paid  for  it,  and 
that  he  should  hold  it  until  his  debt  should  be  discharged. 
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Therefore,  I  think  upon  the  first  branch  of  the  argument 
there  is  nothing  farther  to  be  considered. 

As  to  the  second  branch,  I  shall  only  say  one  word.  If 
there  was  a  lien  in  the  case,  the  question  is,  how  was  that 
lien  discharged?  If  Mr.  Smith,  having  done  this  work,  was 
entitled  to  be  paid  for  it,  how  has  he  been  paid  ?  He  has 
not  been  paid  at  all ;  ex  concessis  he  never  was  paid. 

But,  my  Lords,  it  was  attempted  to  show  that  the  pay- 
ment which  Mr.  Fisher  undoubtedly  made  to  Skinner  &  Co. 
was  a  payment  to  Mr.  Smith,  the  defendant.  But  how  is  that 
made  out  in  any  manner  of  way  %  It  is  said  that  according 
to  the  course  of  business  he  recognized  a  payment  to  Skinner 
as  a  payment  to  himself.  He  recognized  nothing  of  the  kind 
in  the  course  of  business.  The  course  of  business  found  to 
Lave  existed  on  the  face  of  this  case  was  a  course  of  business 
which  led  to  the  payment  to  Skinner  by  a  monthly  bill,  and 
then  a  payment  by  Skinner  to  his  under  agent,  this  Mr. 
Smith,  and  why  Mr.  Smith  should  be  bound  to  stop  in  the 
middle  of  that  course  of  business  so  far  as  it  helped  him,  I 
cannot  at  all  understand.  I  put  the  question  more  than  once 
myself  to  the  learned  counsel,  whether  or  no  there  was  any- 
thing in  the  case  that  would  entitle  him  to  contend  that  the 
intermediary  had  been  constituted  an  agent  to  receive  pay- 
ment for  the  sub-agent,  and  the  answer  was  that  there  was 
nothing  of  the  kind.  There  is  not  a  particle  of  evidence  in  the 
case,  or  any  finding  upon  the  case,  that  any  such  acceptance 
was  ever  authorized  by  Smith  to  the  intermediary;  and  if  not, 
I  cannot  at  all  comprehend  how  the  payment  to  the  interme- 
diary can  be  held  to  have  been  a  payment  to  the  sub-agent. 
If  tfiat  was  no  payment  to  him,  and  if  he  had  a  lien,  the  lien 
is  there  still  undischarged  in  justice  and  in  law. 

I  observe  that  in  the  court  oelow,  not  a  case  of  authority 
exactly,  but  a  statement  of  the  law  was  referred  to,  which  I 
think  I  may  very  fairly  and  properly  submit  to  your  Lord- 
ships as  covering,  as  the  learned  judge  says  who  cites  it,  the 
whole  of  this  case.  It  is  from  the  2d  volume  of  Phillips  on 
12]  Insurance,  sect.  1909.  *Your  Lordships  will  observe 
how  very  fully  it  touches  all  parts  of  this  case :  ''  The  agent 
who  effects  a  policy  for  his  principal,  and  advances  the  pre- 
mium, or  becomes  responsible  for  it"  (which  is  this  case) 
''and  retains  the  policy  in  his  hands,  has  a  lien  upon  it  for 
his  commission  and  the  premium  until  the  same  are  paid  to 
him,  or  he  is  supplied  with  funds  for  the  payment,  whether 
his  immediate  employer  is  the  assured  himself  or  an  inter- 
mediate agent,  and  in  the  latter  case  whether  the  intermediate 
agency  was  known  or  not  known  to  the  sub-agent  claiming 
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the  lien."  Here  there  was  an  intermediate  agent,  here  there 
was  a  sub-agent,  and  here  the  knowledge  oi  the  whole  trans- 
action was  in  the  minds  of  all  the  parties.  It  appears  to  me 
quite  impossible  to  contend,  that,  under  those  circumstances, 
this  lien  does  not  exist  as  fully  now  as  it  ever  existed  at  any 
period  of  the  transaction. 

On  the  whole,  my  Lords,  I  have  no  doubt  that  the  judg- 
ment of  the  court  below  was  right,  and  that  the  appeal  should 
be  dismissed. 

Lord  Selborne  :  My  Lords,  I  have  but  a  few  words  to 
add  to  what  has  been  already  said.  As  to  the  cases  of 
Orawshay  v.  Homfray  (*),  and  Kirchner  v.  VentLS  (*),  I  un- 
derstand their  principle  to  be  this :  that  a  lien  cannot  be 
claimed,  so  as  to  intercept  the  performance  of  the  actual 
contract  between  the  parties,  whether  that  contract  is  ex- 

firess,  or  is  to  be  inferred  from  a  certain  course  of  dealing, 
f  the  contract  is  to  deliver  goods  at  a  certain  time,  or  to  de- 
liver them  whenever  demanded,  it  would  be  inconsistent 
with  that  contract  to  refuse  to  deliver  them  (the  proper  time 
having  arrived)  upon  the  ground  of  any  lien  for  a  price, 
which  by  agreement  was  not  then  payable.  Here,  no  such 
contract  has  been  found  by  the  special  case ;  for,  if,  on  the 
one  hand,  there  was  a  course  of  dealing,  according  to  which 
payment  of  the  premiums  was  usually  made  to  the  broker 
by  monthly  settlements  with  his  principal,  it  is  also  found 
(on  the  other  hand),  that  it  was  not  the  course  of  dealing  be- 
tween these  parties  (for  which  purpose  I  identify  Fisher  with 
Skinner),  that  the  policies  should  ever  be  delivered  to  the 
principal,  until  the  premiums  were  actually  paid  *to  the  [13 
broker.  The  true  result  is,  in  my  opinion,  that  payment  of 
the  premiums  was  postponed  till  the  monthly  settlement, 
only  when  possession  of  the  policies  was  not,  in  the  mean- 
time, demanded ;  but  that,  if  the  policies  were  sooner  de- 
manded, they  were  then  to  be  delivered  up  to  the  principal, 
upon  payment  of  the  premiums,  and  not  otherwise. 

Judgment  of  the  court  below  affi/rmed;  and 

appeal  dismissed^  with  costs. 
Lords'  Journals,  14th  November,  1878. 

Solicitors  for  appellant:  Chester,  Urquhart  &  Co, 
Solicitors  for  respondent :  Sharpe^  Parkers^  Pritchard  & 
Sharpe. 

Q)  4  B.  A  A.,  60.  («)  12  Moo.  P.  C,  861. 
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[4  Appeal  Cases,  18.] 

H.L.  (E.),  Nov.  8,  12,  1878. 

[HOUSE  OF  LORDS.] 

Thomas  Ward,  Appellant;  and  Joseph  Hobbs, 
BespondenH^). 

^  Implied  Liability  of  Vendor  of  Gooda— Statute. 

A  man  may  be  morally,  and,  under  the  terms  of  an  act  of  Parliament,  leg^ly  cul- 
pable, and  yet  his  conduct  may  not  give  any  right  of  action  to  a  private  individual 
who  suffers  injury  thereby. 

A  breach  of  a  statutory  duty  may  not  constitute  the  foundation  for  a  private  right 
of  action. 

A  statement  that  the  purchaser  of  an  article  must  take  it  "  with  all  faults,**  and 
that  the  vendor  will  give  no  warranty  with  it,  and  will  refuse  all  future  claim  for  com- 
pensation (where  the  vendor  does  nothing  to  conceal  defect),  relieves  the  vendor  from 
all  liability  in  respect  of  any  defect  in  the  article  itself. 

Fer  The  Lord  Chancellor  (Earl  Cairns) :  If  such  a  statement  was  followed  by  a 
declaration  of  the  vendor  (who  knew  the  reverse)  that  he  believed  the  article  to  be 
free  from  objection,  there  might  be  ground  for  an  action  of  deceit. 

Where  a  statute  prohibited  persons  from  sending  animals  affected  with  a  contagious 
disease  to  market,  and  inflicted  penalties  on  any  person  so  sending  them,  the  act  of 
sending  them,  if  known  to  be  so  infected,  was  a  public  offence,  but  did  not  amount  by 
implication  to  a  representation  that  they  were  sound,  and  did  not  of  itself  raise,  as 
between  the  vendor  of  the  animals  and  the  purchaser  of  them,  any  right  on  the  part 
14]  of  the  purchaser  to  claim  ^damages  in  respect  of  an  injury  he  had  sufferea  in 
consequence  of  their  purchase. 

Fer  Lord  O'Uaoan  :  The  statute  in  such  a  case  was  passed  for  the  benefit  of  the 
general  public,  and  had  nothing  to  do  with  the  private  bargains  of  individuals. 

In  this  case  the  Court  of  Appeal  had  reversed  a  judgment 
given  by  the  Queen's  Bench  m  favor  of  the  plaintiff  in  the 
action,  now  the  appellant  here. 

In  August,  1875,  Hobbs  was  possessed  of  a  herd  of  about 
ninety  pigs,  forty  of  which  were  sold  to  a  Mr.  Farmer,  a 
miller,  residing  near  Thatcham  in  Berkshire.     Farmer  after- 
wards, on  the  9th  of  September,  complained  to  Hobbs  that 
the  pigs  purchased  from  him  scoured,  and  it  was  alleged 
that  scour  and  want  of  appetite  were  symptoms  of  typhoid 
fever  in  pigs ;  Hobbs  denied  that  he  knew  anything  about 
the  pigs  being  ill  or  affected  in  any  way.     On  that  9th  of 
September  Hobbs  sent  to  the  Newbury  market  thirty- two 
of  his  pigs,  to  be  there  sold  by  auction ;  Hobbs  would  not 
give  any  warranty  with  them.     Among  the  conditions  of  sale 
were  the  tollowing  ; 

*\^"  "^u®  ^^^®'  ^'^^  ^11  faults  and  errors  of  description  (if 
any),  to  be  paid  for  and  removed  at  the  buyer's  expense  im- 
mediateh.  after  the  sale.'' 

o.  no  warranty  will  be  given  by  the  auctioneer  with  any 

0)  Reversing  2l  Eng.  R.,  140,  and  affirming  28  Eng.  R.,  142. 
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lot,  and,  as  all  lots  are  open  for  inspection  previous  to  the 
commencement  of  the  sale,  no  compensation  shall  be  made 
in  respect  of  any  fault,  or  error  of  description,  of  any  lot 
in  the  catalogue. 

''7.  If  the  purchaser  shall  neglect  or  fail  to  comply  with 
the  above  conditions  his  deposit  money  shall  be  forfeited, 
and  any  lot  or  lots  that  may  be  unclaimed  by  the  time  lim- 
ited shall  be  resold  by  public  or  private  sale,  and  the  de- 
ficiency (if  any),  together  with  the  cJiarges  attending  such 
resale,  shall  be  made  good  by  the  defaulter  at  this  sale." 

There  was  an  inspector  of  the  market  at  Newbury,  whose 
duty  it  was  to  report  to  the  justices  of  the  borough  the  state 
of  tne  animals  brought  into  the  market.  The  inspector  made 
his  report  in  the  usual  way,  saying  that  he  had  not  observed 
anything  objectionable  in  the  pigs.  Ward  bought  the  thirty- 
two  pigs  at  the  auction,  and  paid  £44  for  them,  which  was 
a  fair  price  at  that  *time  and  place  for  healthy  pigs.  [15 
They  exhibited  symptoms  of  illness  on  being  driven  to  the 
plaintiff's  farm,  and  a^U  but  one  of  them  afterwards  died  of 
ty]3hoid  fever,  and  the  plaintiff  also  lost  some  other  pigs 
which  he  had  bought  of  other  people,  and  which  he  asserted 
had  been  infected  with  disease  from  Hobbs'  pigs.  He  there- 
upon brought  an  action  for  damages  to  recover  compensation 
for  the  loss  he  had  thus  suffered,  and  in  his  statement  of 
claim  suggested  a  warranty  ('),  and  alleged  that  the  pigs  had 
been  sent  for  sale  at  an  open  and  public  market  at  Newbury. 

The  cause  came  on  for  trial  before  Mr.  Justice  Brett  at  the 
Berkshire  Summer  Assizes  in  1876,  when  the  above  facts 
were  proved  in  evidence,  and  it  was  also  proved  that  the 

{)igs  snowed  symptoms  of  disease  as  they  were  being  driven 
rom  the  market  to  Ward's  farm.  On  the  part  of  the  de- 
fendant Hobbs  there  was  the  most  positive  denial  that  he 
knew  or  even  suspected  that  the  pigs  were  tainted  with  dis- 
ease, and  the  sicKuess  of  the  pigs  shown  on  the  way  from 
Newbury  market  to  the  plaintiff's  farm,  was  attributed  to 
their  being  driven  a  considerable  distance  without  food  be- 
ing supplied  to  them  on  the  road.  It  was  also  urged  that 
no  veterinary  surgeon  had  been  called  in  to  attend  the  pigs, 
nor  had  seen  them  until  after  death,  so  that  he  could  form 
no  idea  as  to  the  time  at  which  the  disease  had  first  attacked 
them.  Some  evidence  was  given  with  a  view  to  show  that 
the  defendant  had  been  aware,  before  he  sent  the  pigs  to 
Newbury  on  the  9th  of  September,  that  they  were  infected 

(')  The  words  were :    "  The  plaintiff    fendant  sold  thirty-two  of  such  pigs  to  the 
Bays,  that  by  warranting  certain  pigs  to    plaintiff  at  and  fur  the  sum  of  M^" 
be  free  Arom  any  infectious  disease,  the  de- 
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with  the  disease.  On  the  other  hand  the  defendant's  son 
was  called  as  a  witness,  and  swore  that  it  was  his  duty  to 
look  after  these  pigs,  that  he  had  done  so,  and  that  he  never 
liad  any  reason  to  believe  that  they  were  suflfering  from  any 
disease.  The  defendant's  counsel  relied  upon  the  absence 
of  any  evidence  of  warranty,  or  of  fraud,  or  deceit,  or  of 
false  representation,  or  of  the  fact  that  the  pigs  were  diseased 
at  the  time  of  the  sale.  The  learned  judge  left  the  whole 
evidence  to  the  jury,  stating  that  in  his  opinion  there  was 
some  evidence  that  the  pigs  had  a  disease  at  the  time  of  the 
sale  by  auction,  and  that  the  defendant  knew  it ;  that  he 
16]  must  take  the  verdict  of  *the  jury  as  to  the  cause  of 
the  death  of  the  thirty-one  pigs,  and  of  the  other  pigs  which 
died  on  the  plaintiff's  premises;  and  he  asked  the  jury 
whether  the  defendant  knew  that  his  pigs  had  a  dangerous 
and  infectious  disease.  The  jurors  returned  a  verdict  for 
the  plaintiff,  and  assessed  damages  in  respect  of  the  loss  of 
the  thirty- one  pigs  and  of  the  sixteen  other  pigs  at  £66. 
Leave  to  move  to  enter  a  verdict  and  judgment  for  the  de- 
fendant was  reserved.  The  motion  was  made  in  the  Queen's 
Bench  and  the  rule  discharged  (').  The  case  was  taken  to 
the  Court  of  Appeal,  where  the  decision  of  the  court  below 
was  reversed  and  judgment  entered  for  the  defendant  (*). 
This  appeal  was  then  brought. 

Mr.  Henry  MaMhews,  Q.C.,  and  Mr.  J.  Bros^  for  the  ap- 
pellant :  There  was  evidence  to  go  to  the  jury  that  the  de- 
fendant knew  that  the  pigs  were  suffering  from  a  contagious 
disease  at  the  time  of  the  sale,  and  that  he  had  acted  in  a 
manner  calculated  to  deceive  the  dealers  in  the  market ;  and 
for  the  purpose  of  deceiving  them.  Assuming  the  proof  of 
his  knowledge  to  be  sufficient,  then  he  was  liable  m  dam- 
ages, notwithstanding  the  absence  of  any  direct  warranty  as 
to  the  soundness  of  the  pigs.  For  his  sending  them  to  mar- 
ket under  such  circumstances  was  by  the  32  &  33  Vict. 
c.  70,  forbidden  in  express  terms,  and  was  an  illegal  act  the 
doing  of  which  subjected  him  to  penalties.  His  sending 
them  to  market  must  therefore  be  treated  as  a  representa- 
tion that  he  was  not  doing  what  the  statute  forbade,  and 
amounted  to  a  representation  which  deceived  the  plaintiff 
into  the  belief  that  the  pigs  were  fit  objects  of  sale  and  pur- 
chase. Any  one  honestly  acting  on  that  representation,  and 
then  suffering  from  it  because  he  had  been  deceived  by  it, 
as  it  was  false,  had  a  right  of  action  in  respect  of  the  dam- 
age he  thereby  suffered.  The  violation  of  a  statutory  duty, 
if  it  occasioned  damage  to  an  individual,  gave  him  a  right  to 

0)  2  a  B.  D.,  331 ;  21  Eng.  R.,  HO.  («)  8  Q.  B.  D.,  160;  28  Eng.  R.,  142. 
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recover  damages.  Now  here  the  evidence  was  strong  to  show 
that  the  defendant  knew  that  the  pigs  were  diseased,  and 
the  jury  had  found  that  to  be  the  fact. 

[The  Lord  Chancellor  referred  to  Hill  v.  Balls  (').] 
That  case  might  be  accounted  for  by  the  fact,  that  the  decla- 
ration only  *alleged  a  sale  of  a  glandered  horse,  but  [17 
did  not  state  anything  which  showed  that  the  sale  had  been 
made  in  a  place  or  manner  forbidden  by  the  statute.  Here 
the  statement  of  claim  alleged  that  the  pigs  had  been  sent  to 
**  an  open  and  public  market  at  Newbury." 

The  defendant  here  must  be  treated  as  having  made  a  mis- 
representation on  the  subject,  and  must  be  subject  to  all  the 
consequences  of  making  it.  This  was  not  like  the  case  of 
Cook  V.  Waring  ('),  which  had  been  relied  on  in  the  court 
below,  for  here  negligence  was  out  of  the  question,  for  these 
pigs  had  been  wilfully  sent  to  market,  and  the  scienter 
which  was  wholly  wanting  in  that  case,  was  abundantly 
proved  here.  Baglehole  v.  Wallers  (')  was  not  applicable, 
for  there,  though  the  defendant  knew  of  the  defective  state 
of  the  ship  he  offered  for  sale,  and  on  that  account  would 
have  been  held  liable,  the  ship  was  open  to  inspection,  the 
defects  in  it  were  visible,  and  might  have  been  seen  at  once 
by  any  one ;  while  here  the  disease  was  and  must  be  un- 
known to  any  purchaser,  for  no  one  could  by  mere  inspec- 
tion make  himself  acquainted  with  the  fact  of  its  existence. 
In  Bodger  v.  Nichols  (*)  the  defendant  succeeded  on  the 
ground  that  there  was  no  sufficient  evidence  that  he  had 
any  knowledge  that  the  cow  he  sold  was  diseased ;  but  in 
the  course  of  his  Judgment  there,  Mr.  Justice  Blackburn 
said  (*) :  *'  I  entertain  no  doubt,  but  it  is  not  necessary  to  de- 
cide the  point,  that  the  defendant,  by  taking  the  cow  to  a 
public  market  to  be  sold,  though  he  does  not  warrant  her 
to  be  sound,  yet  thereby  furnishes  evidence  of  a  repre- 
sentation that,  so  far  as  his  knowledge  goes,  the  animal 
is  not  suflfering  from  any  infectious  disease.  To  say  other- 
wise would  be  to  run  counter  to  the  common  sense  of  man- 
kind." And  the  other  judges  expressed  themselves  in  a 
similar  way. 

A  representation,  such  as  sending  the  pigs  to  a  public 
market  must  be  taken  to  be,  subjects  the  offending  party  to 
criminal,  and  ought  to  subject  him  to  civil  responsibility. 
In  Rex  V.  Bernardi^)  a  person  at  Oxford  went  into  a  shop 
attired  in  the  cap  and  gown  of  a  Fellow  of  a  college,  and  so 

C)  2  H.  4k  N.,  299  ;  27  L.  J.  (Ex.),  45.         (*)  28  L.  T.,  441. 
(»)  2  H.  A  C,  882.  (*)  At  p.  445. 

(«)  3  Camp.,  154.  («)  7  C.  A  P.,  784. 
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obtained  goods,  and  that  was  held  to  be  a  representation 
18]  which,  being  false,  subjected  him  *to  an  indictment. 
In  some  cases  a  smaller  matter  had  been  held  to  make  a 
party  liable  for  the  act  of  his  agent.  In  HiU  v.  Oray{^) 
Lord  EUenborough  distinctly  laid  it  down  that  the  vendor 
of  a  picture,  whose  agent  allowed  a  person  under  a  delusion 
as  to  its  being  the  production  of  a  particular  painter,  to  be- 
come the  purchaser,  the  agent  knowing  that  it  was  a  delu- 
sion, but  not  correcting  it,  must  lose  the  sale.  And  in  Jones 
V.  5t)iorfe7i  (•)  where  there  was,  not  a  statutory  duty,  but 
merely  a  custom  of  the  trade,  to  announce  that  goods  had 
been  damaged  by  sea- water  and  repacked,  and  goods  which 
Lad  been  so  damaged  and  repacked  were  sold  without  that 
notification,  although  the  goods  were  left  open  for  inspec- 
tion, the  seller  was  held  lisLole  to  the  purchaser  for  damage. 
In  Eicholz  V.  Bannister  (')  the  doctrine  of  warranty  of 
title  was  considered,  and  on  the  sale  of  goods,  without  any 
warranty  of  title  given,  the  conduct  of  the  vendor  was  held 
to  amount  to  a  representation  that  the  person  selling  had  a 
title  to  sell ;  and  l^eto  v.  Blades  (*)  showed  that,  under  such 
circumstances  as  existed  here,  even  the  sheriff's  auctioneer 
might  be  held  liable  for  a  representation  made  at  the  time 
of  the  sale,  though  there  was  no  warranty  given.  In  Shep- 
herd V.  Kain{*)  a  ship  was  described  as  "copper-fastened,'* 
but  it  was  expressly  declared  that  it  was  to  be  taken  "with 
all  faults";  it  was  open  to  inspection,  it  was  purchased  by 
the  plaintiff,  who  proved  at  the  trial  that  it  was  not  what 
was  called  in  the  trade  a  "copper- fastened"  vessel,  and, 
notwithstanding  the  restriction  as  to  taking  it  with  "all 
faults,"  the  seller  was  held  liable.  The  offering  of  the  pigs 
for  sale  was  in  this  case  an  implied  warranty  that  they  were 
tit  to  be  sold  as  pigs ;  it  was  certainly  a  representation 
which  made  the  vendor  liable.  Even  the  gratuitous  permis- 
sion to  use  a  thing — a  loan  of  it — has  been  held  to  imply  a 
warranty  that  it  was  fit  for  the  use  for  which  it  was  lent, 
and  if  injury  followed  from  its  known  unfitness  the  lender 
has  been  held  liable :  BlakeTnore  v.  The  Bristol  and  Exeter 
Railway  Company  {^).  The  knowledge  was  the  principle 
19]  on  which  the  court  proceeded  (').  In  *Brass  v.  Mait- 
land{^)  it  was  held  that  the  shippers  of  goods  were  im- 
pliedly bound  not  to  deliver  on   board  ship  goods  of  a 

Q)   1  Stark.,  434.  (*)  6  Tannt,  66T. 

(«)  4  Taunt.,  847.  (■)  6  B.  A  A.,  240. 

(»)  17  0.  B.  (N.S.),  708 ;  84  L.J.  (C.P.),    (•)  8  El.  A  Bl.,  1086. 
106.  C)  8  El.  k  BL,  1061. 

(»)  6  El.  A  Bl.,  470. 
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dangerous  nature  unless  they  were  properly  packed  so  as  to 
prevent  mischief  arising  from  them.  The  same  doctrine 
was,  after  the  fullest  deliberation,  adopted  and  declared  in 
Burnby  v.  BoUett  Q) ;  and  Emmerton  v.  Matthews  ("),  where 
all  the  old  authorities  were  cited  and  discussed,  although  in 
the  latter  case  the  defendant  was  held  not  to  have  incurred 
any  liability.  But  that  was  because  he  had  in  fact  bought 
an  article  which  he  believed  to  be  good,  and  without  taking 
it  into  his  own  possession  had  sold  it  again  shortly  after- 
wards to  a  voluntary  bidder  for  it,  having  no  reason  what- 
ever even  to  suspect  that  it  was  unfit  for  sale.  The  princi- 
Sle  of  all  these  cases  was  that  if  the  seller  had  reason  to 
oubt  the  soundness  of  the  article  sold,  still  more  if  he  be- 
lieved it  to  be  unsound,  he  was  responsible.  Here  the  con- 
duct of  the  defendant  showed  that  he  must  have  known  that 
his  pigs  were  infected,  so  he  sent  them  to  market,  did  not 
himself  appear  as  their  seller,  but  employed  an  auctioneer, 
and  refused  any  warranty.  The  case  was  one  peculiarly  fit 
for  the  decision  of  a  jury,  and  the  jury  felt  no  hesitation  in 
declaring  the  defendant  liable  as  a  person  who  had  sold 
with  a  full  knowledge  of  the  real  state  of  the  animals 
he  sold. 

Mr.  Benjamin^  Q.C.,  and  Mr.  ff.  D.  Green,  for  the  re- 
spondent, were  not  called  on. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  in  this 
case  the  respondent  sold  a  certain  number  of  pigs  by  auction 
at  Newbury  market,  and  the  appellant  became  the  purchaser 
of  those  pigs  at  auction.  There  were  conditions  of  sale 
nnder  which  the  pigs  were  sold,  and  the  fourth  and  sixth  of 
those  conditions  ran  in  these  words:  [His  Lordship  read 
them,  see  antCj  p  12.]  My  Lords,  it  turned  out  that  almost 
immediately  after  the  sale  the  pigs,  in  the  hands  of  the  pur- 
chaser, showed  unmistakable  symptoms  of  being  affected 
with  a  contagious  and  infectious  disease,  viz.,  typhoid 
fever ;  they  rapidly  died  oflf,  and  nearly  all  *of  them  [20 
ultimately  died.  Your  Lordships  have  not  heard  the  coun- 
sel for  the  respondent  in  this  case,  and  therefore  all  that  I 
shall  say  upon  this  head  is  this  :  that  if  the  finding  of  the 
jury  is  a  correct  inference  from  the  facts  of  the  case,  that 
the  pigs  were  infected  with  this  disease  at  the  time  of  the 
sale,  and  the  respondent  knew  it,  then  beyond  all  doubt  the 
respondent  was,  both  morally  and  legally,  highly  culpable. 

But  the  question  is.  Is  there  a  right  of  action  on  the  part 
of  the  appellant  1 

Now  the  appellant  in  his  claim  puts  the  case  in  this  way  : 

0)  16  M.  <fe  W.,  644.  O  7  H.  A  N.,  686. 
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he  says  that  by  warranting  the  pigs  to  be  free  from  any  in- 
fectious disease  the  defendant  induced  him  to  buy  them  ; 
and  then  he  alleges  that  "even if  the  defendant  did  not  war- 
rant the  pigs,  the  plaintiff  says  that  the  defendant  either 
knowingly,  or  having  good  reason  for  believing  that  the  pigs 
were  suffering  from  an  infectious  disease,  offered  them  for 
sale  at  a  certain  open  and  public  market  held  at  Newbury, 
and  sold  thirty-two  of  them  to  the  plaintiff  for  £44;"  then 
he  says  that  ''the  defendant  knew  that  the  plaintiff  was  a 
farmer,  and  that  the  pigs  would  be  placed  with  other  pigs, 
and  would  also  be  turned  into  certain  stubble  fields." 

Now  with  regard  to  the  allegations  in  the  statement  of 
claim,  undoubtedly  there  was  no  warranty,  and  the  case  in 
that  respect  is  unsupported.  As  to  the  other  allegation  in 
the  claim  that,  simpUcitery  from  the  fact  of  his  sending  the 
pigs  when  they  were  in  this  state  to  the  market,  a  right  of 
action  arises,  that  was  not  mainly,  if  at  all,  the  groundupon 
which  the  case  was  rested  at  your  Lordships'  bar.  The 
counsel  for  the  appellent  contended  that  from  what  took 
place  at  the  trial,  and  afterwards,  any  technicality  founded 
upon  the  claim  was  out  of  the  question,  and  that  the  appel- 
lant might  succeed,  if  he  could,  by  showing  that  on  the  facts 
as  they  were  proved  there  was  any  right  of  action  on  his  part 
on  any  ground  whatever. 

The  great  contest  at  your  Lordships'  bar  was  this :  the 
appellant  contended  that  the  respondent  had  made  a  repre- 
sentation which  was  untrue  in  point  of  fact,  and  that  the 
action  lay  as  in  the  nature  of  an  action  for  deceit.  Now, 
my  Lords,  there  can,  I  apprehend,  be  no  doubt  of  this  prop- 
osition, that  if  a  man  expressly  states  upon  a  sale,  that  he 
21]  gives  no  warranty,  and  that  the  goods  *sold  must  be 
taken  with  all  their  faults,  but  if  he  goes  on  expressly  to 
say,  in  addition  to  that,  that  so  far  as  he  knows,  or  believes, 
or  has  reason  to  believe,  the  goods *are  free  from  any  par- 
ticular fault,  and  that  the  animals  (if  it  be  animals  that  are 
sold)  are  free  from  any  disease,  if  I  say  he  expressly  states 
that,  and  if  it  can  afterwards  be  proved  that  to  his  knowl- 
edge the  animals  were  tainted  with  the  disease  to  which  he 
referred,  then  there  can  be  no  doubt  that,  notwithstanding 
the  negation  of  warranty,  an  action  would  lie  for  deceit  for 
the  false  representation.  There  is  no  difficulty  in  reconcil- 
ing these  two  express  statements,  viz.,  the  one  express  state- 
ment that  he  does  not  warrant,  and  that  the  property  must 
be  taken  with  its  faults,  and  the  other  express  statement 
that  so  far  as  he  knows  or  believes,  the  article  sold  is  free 
fi'om  a  particular  fault.    Upon  that  part  of  the  case,  even  if 
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your  Lordships  had  heard  the  counsel  for  the  respondent, 
there  would,  I  think,  have  been  no  controversy. 

But,  my  Lords,  the  question  here  is,  not  how  two  express 
statements  of  the  kind  that  I  have  described  are  to  be  made 
to  stand  together,  but  whether  in  addition  to  the  express 
negation  of  warranty  which  I  have  described,  there  was  any 
other  representation  at  all. 

Now,  my  Lords,  any  representation  in  words  there  clearly 
was  not  in  this  case.  The  statement,  and  the  only  statement, 
actually  made  was  the  one  contained  in  the  two  conditions 
of  sale  which  I  have  read.  Beyond  that  not  a  word  was 
said  or  is  alleged  to  have  been  said  on  the  part  of  the  auc- 
tioneer, and  the  respondent  never,  in  any  way,  came  in  con- 
tact with  the  appellant.  But  what  was  contended  at  your 
Lordships'  bar  was  this,  that  although  there  was  no  express 
representation  made  in  words,  yet  there  was  conduct  on  the 
part  of  the  respondent  which  amounted  to  a  representation, 
and  it  was  endeavored  to  make  that  out  in  this  way  :  It  was 
said.  There  is  an  act  of  Parliament,  the  Contagious  Diseases 
(Animals)  Act,  which  enacts  that  any  person  (I  am  stating 
the  effect  of  the  clause)  who  sends  an  animal  having,  at  the 
time,  upon  it  an  infectious  or  contagious  disease,  to  any 
public  or  open  place,  shall  be  guilty  of  an  offence  under  the 
act,  unless  he  shall  prove  that  he  was  not  aware  that  the 
animal  was  so  tainted  with  disease  ;  and  it  was  said,  there- 
fore, that  the  respondent  here  from  the  mere  fact  of  sending 
his  pigs  into  a  public  market  must  be  *taken,  being  of  [22 
course  held  to  be  aware  of  the  law  upon  the  subject,  to  be 
representing  that  he  was  complying  with,  or  at  all  events  not 
infringing,  the  law,  and  that  the  animals  were  not  tainted 
with  any  infectious  or  contagious  disease. 

Now,  my  Lords,  I  think  it  always  desirable  to  abstain  as 
far  as  possible  from  expressing  an  opinion  upon  a  case  which 
is  not  actually  the  case  under  consideration,  and  I  desire 
here  to  be  held  free  from  expressing  any  opinion  as  to  what, 
in  a  case  in  which,  there  being  no  negation  of  warranty,  no 
statement  such  as  I  have  read  from  the  two  conditions  of 
sale  in  this  case,  ought  to  be  the  law  as  to  a  man  who  sent 
his  pigs  to  a  public  market  knowing  them  at  the  time  to  be 
tainted  with  disease.  I  observe  that  in  a  case  in  the  Court 
of  Queen's  Bench,  Bodger  v.  Nichols  {^\  coming  on  appeal 
I  think  from  a  decision  of  a  county  court  judge,  my  noble 
and  learned  friend  Lord  Blackburn  (or,  as  he  then  was,  Mr. 
Justice  Blackburn),  seems  to  have  thrown  out  an  opinion 
that  in  a  case  of  that  kind,  there  being  nothing  upon  one 

(»)  28  L.  T.,  441. 
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side  in  the  shape  of  statement  or  negation,  and  there  being 
simply  the  fact  of  a  man  sending  diseased  animals  to  a 
public  market  to  be  sold,  that  must  be  held  to  be  a  repre- 
sentation by  conduct  that  the  animals  were  free  from  disease, 
and  that  the  person  so  sending  them  might  be  liable  for  the 
consequences  of  that  representation,  if  it  turned  out  to  be 
untrue.  My  Lords,  I  repeat  that  I  desire,  so  far  as  I  am 
concerned,  to  hold  myself  unpledged  if  such  a  case  had  to 
be  considered.  But  that,  as  it  seems  to  me,  is  not  the  case 
which  your  Lordships  have  now  to  consider.  Your  Lord- 
ships have  here  to  consider  an  actual,  clear,  unqualified 
statement,  in  writing,  on  the  one  hand,  and  no  statement 
whatever,  even  in  mere  words  upon  the  other  hand,  but  an 
attempt  to  raise  a  conclusion  as  to  an  implied  statement 
from  conduct.  The  words  of  the  statement  on  the  one  side 
are  perfectly  clear  ;  they  are  that  the  vendor  will  not  war- 
rant the  goods — that  they  are  open  to  inspection,  that  the 
purchaser  might  inspect  them,  and  that  the  purchaser  must 
take  them  with  all  their  faults.  Now,  my  Lords,  I  hold 
that  in  order  to  countervail  or  qualify  that,  and  to  cut  it 
down,  there  must  be  something  as  clear  in  statement  in  an 
opposite  direction.  If  there  had  been  that  representation  in 
words  which  I  began  by  supposing,  namely,  that  notwith- 
23]  standing  that  *negation  of  warranty  the  vendor  said 
that  he  believed  the  animals  were"  free  from  disease,  that 
might  be  the  foundation  of  an  action  for  deceit ;  but  it  seems 
to  me  that  there  is  no  authority  and  no  principle  upon 
which,  in  the  face  of  a  clear  and  unqualified  statement  on 
the  one  hand,  such  as  I  have  described,  that  the  purchaser 
must  take  the  articles  with  all  their  faults,  you  are  to  raise, 
from  the  mere  circumstance  of  his  sending  the  animals  to  the 
market,  the  implication  of  a  representation  on  the  other 
hand  that  the  animals  were  in  the  belief  of  the  vendor  free 
from  disease. 

I,  therefore,  my  Lords,  on  this  part  of  the  case  entirely 
agree  with  that  which  was  the  unanimous  conclusion  of  the 
Court  of  Appeal  in  this  case. 

But,  my  Lords,  there  were  some  minor  points  in  the  case 
suggested  as  arguments  upon  which  the  appeal  might  be 
sustained,  and  I  will  refer  to  them  very  shortly.  Your 
Lordships  have  not  heard  the  counsel  for  the  respondents, 
and  possibly  there  might  be  some  question  whether  some  of 
those  points  were  open,  but  I  will  take  them  as  they  were 
urg**d. 

The  first  of  these  which  I  call  the  subsidiary  points  in  the 
case  was  this :  it  was  said  that  there  was  here  a  breach  of  a 


Vol.  IV.]  HOUSE  OF  LORDS  AND  RRIVY  COUNCIL.  21 

H.L,  (E.)  Ward  v.  Hobbs.  1878 

statutory  duty,  and  that  wherever  you  have  a  breach  of  a 
statutory  duty  and  any  person  wronged  by  it,  the  person 
wronged  has  a  right  of  action.  Now  1  do  not  stop  to  con- 
sider how  far  that  proposition  can  be  supported  as  a  general 
proposition  ;  a  good  deal  might  be  said  upon  that  subject ; 
but  it  is  sufficient  in  the  present  case  to  point  out  to  your 
Lordships  that  the  statutory  duty  here  is  of  this  kind ;  it  is 
a  duty  not  to  send  infected  animals  into  a  public  place ;  for 
an  obvious  reason,  lest  they  should  by  contact  or  neighbor- 
hood taint  other  animals  and  thereby  occasion  injury  to  the 
public.  If  in  that  state  of  things  some  person  had  come 
forward  and  said,  "You"  (the  respondent)  "sent  tainted 
animals  into  this  public  place,  and  my  animals,  in  that  pub- 
lic place,  by  contact  or  neighborhood  were  infected,  and  I 
suffered  a  loss,"  then  I  could  understand  the  argument. 
But  that  is  not  what  occurred  here.  What  occurred  in  the 
public  place  was  the  buying  and  the  selling,  and  no  taint- 
ing of  other  animals,  although  it  is  said  that  after  the  pigs 
became  the  property  of  the  purchaser  and  were  taken  to  his 
farm  they  tainted  other  animals  which  were  *there.  [24 
But  that  is  not  the  gist  of  the  enactment,  and  therefore  it 
appears  to  me  that  this  argument  altogether  fails. 

The  next  of  the  subsidiary  points  was  this :  it  was  said 
that  that  which  was  sold  here  (this  I  think  was  rather  a  fig- 
urative expression  than  a  serious  argument)  was  not  really 
a  lot  of  pigs  but  a  mass  of  disease— of  typhoid  fever.  My 
Lords,  to  that  all  I  can  say  is,  that  a  pig  having  typhoid 
fever  appears  to  me  not  to  lose  its  identity  any  more  than  a 
man  having  typhoid  fever  ceases  to  be  a  man  ;  and  there- 
fore the  thing  sold  was  that  which  it  was  professed  to  sell. 

Then  again  it  was  said,  and  this  was  the  last  of  the  minor 
points,  that  what  was  sold  here  was  not  merely  infected  by 
disease,  but  was  a  noxious  and  dangerous  thing,  certain  not 
only  to  be  useless  in  itself  but  to  be  a  source  of  evil  and 
danger  wherever  it  might  be  carried,  and  it  was  likened  to 
the  case  of  a  person  selling  explosive  substances  without 
any  warning  being  given  to  the  purchaser,  and  without  its 
being  known  or  being  made  clear  that  the  possession  of  the 
substances  was  attended  with  danger.  My  Lords,  there 
again  I  should  not  wish  to  express  any  opinion  as  to  how  far 
that  argument  might  be  urged  in  a  case  where  there  was  no 
express  statement  upon  the  subject  of  the  thing  sold  ;  it  is 
sufficient  to  say  that  it  seems  to  me  that  where  you  have  an 
article  sold  with  a  statement,  not  merely  that  the  vendor 
does  not  warrant  it,  but  that  the  purchaser  must  take  it  with 
all  its  faults,  this  point  really  becomes  a  branch  of  the  first 
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point  to  which  I  have  referred ;  and  you  cannot  therefore 
contend  that  the  purchaser  is  afterwards  to  be  at  liberty  to 
turn  round  and  say,  ''There  wa^  this  fault  in  the  article 
which  I  bought  which  makes  it  a  dangerous  article  forme 
to  become  the  possessor  of." 

My  Lords,  those  were  the  arguments  which  your  Lord- 
ships heard  urged  with  great  skill  and  ingenuity  by  the 
learned  counsel  on  the  part  of  the  appellant,  but  it  appears 
to  me  that  they  all  failed,  and  that  the  decision  of  the  court 
below  ought  to  be  affirmed.  I  move  your  Lordships,  there- 
fore, that  the  appeal  be  dismissed  with  costs. 

Lord  O'Hagan  :  My  Lords,  I  do  not  regard  this  case  as 
25]  free  from  difficulty.  *That  it  is  not,  the  conflicting 
judgments  we  are  required  to  consider  make  that  very  plain ; 
but,  on  the  whole,  I  see  no  sufficient  reason  for  declining  to 
concur  with  the  Court  of  Appeal. 

The  matter,  as  presented  for  the  appellant,  is  of  the  first  im- 
pression. No  authority  supports  his  contention.  And  its  suc- 
cess would  involve  the  establishment  of  a  new  principle,  and 
the  recognition  of  a  le^al  presumption  heretofore  unknown. 

The  statement  of  claim  relies  upon  a  warranty,  but  makes 
no  case  of  deceit  or  fraud,  or  failure  of  consideration,  and 
contains  no  averment  that  the  plaintiff  was  misled  by  any 
representation  of  the  defendant.  Warranty  there  was  none ; 
but,  on  the  contrary,  the  conditions  of  sale  expressly  de- 
clined the  giving  of  any  ;  and  purchasers  were  informed 
that  they  might  make  what  inspection  they  pleased  before 
the  commencement  of  the  sale,  and  that  no  compensation 
would  be  given  "in  respect  of  any  fault  or  error  of  descrip- 
tion of  any  lot  in  the  catalogue."  The  very  ingenious  and 
exhaustive  argument  of  Mr.  Matthews  addressed  itself  to 
several  points  which,  as  I  observe,  were  not  made  in  the 
pleadings,  and  with  which  the  Lord  Chancellor  has  dealt 
sufficiently  ;  but  the  real  question  is  that  which  alone  seems 
to  have  been  raised  and  considered  in  the  courts  below, 
whether  the  oflfer  for  sale  in  open  market,  of  itself,  under 
the  circumstances  proved  in  evidence,  amounted  to  a  repre- 
sentation of  soundness,  imposing  responsibility  on  the  de- 
fendant for  the  loss  which  the  plaintiff  undoubtedly  incurred  1 
I  assume,  for  the  purpose  of  the  argument — according  to  the 
verdict  of  the  jury — that  the  defendant  knew  of  the  diseased 
condition  of  the  pigs  when  he  sent  them  to  market ;  al- 
though, for  my  own  part,  having  looked  through  the  report 
of  the  trial,  I  am  more  than  doubtful  of  the  correctness  of 
the  finding  in  that  respect.  The  positive  testimony  of  the 
defendant  to  the  contrary  has  strong  corroboration  in  that 
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of  the  inspector  (a  veterinary  surgeon)  under  tlie  Contagious 
Diseases  (x\nimals)  Act.  He  examined  the  pigs  in  the  dis- 
cliarge  of  his  official  duty,  and  believed  them  to  be  perfectly 
sound.  But  taking  it  as  proved  that  the  animals  were 
known  by  the  respondent  to  have  disease,  I  should  not  be 
prepared  to  say,  even  in  the  absence  of  the  conditions  of 
sale  on  which  he  relies,  that  the  non-disclosure  of  the  fact 
would,  without  more,  have  cast  liability  for  loss  upon  him. 

*We  must  deal  with  the  law  as  we  find  it,  even  [26 
though  we  might  desire,  in  cases  of  bargain  and  sale,  to 
compel  more  full  and  candid  statements  on  peril  of  grave 
responsibility;  and  that  law  is  stated  thus  by  Judge  Story 
in  his  book  on  Contracts (*) :  "The  general  rule  botn  of  law 
and  equity,  in  respect  to  concealment  is,  that  mere  silence 
with  regard  to  a  material  fact  which  there  is  no  legal  obliga- 
tion to  divulge,  will  not  avoid  a  contract,  although  it  may 
operate  as  an  injury  to  the  party  from  whom  it  is  concealed.  ' 
And  again  (•),  "Although  a  vendor  is  bound  to  employ  no 
artifice  or  disguise  for  the  purpose  of  concealing  defects  iu 
the  article  sold,  since  that  would  amount  to  a  positive  fraud 
on  the  vendee;  yet,  under  the  general  doctrine  of  caveai 
emptor^  he  is  not  ordinarily  bound  to  disclose  every  defect 
of  which  he  may  be  cognizant,  although  his  silence  may  op- 
erate virtually  to  deceive  the  vendee." 

I  take  it  that  this  is  a  correct  statement ;  and  so,  as  there  * 
was  not  in  the  present  case  any  "legal  obligation"  to  di- 
vulge the  knowledge  assumed  to  belong  to  the  defendant, 
his  simple  failure  to  divulge  it  did  not  nullify  the  contract ; 
and  could  not  be  taken,  as  the  appellant  insists,  either  as  a 
representation  of  the  soundness  of  the  animals,  or  as  a  rep- 
resentation that  he  did  not  know  them  to  be  unsound.  If 
the  vendee  bought  at  his  own  risk  and  in  reliance  on  his 
own  inspection  without  requiring  a  warranty,  which  he  might 
have  made  the  condition  of  his  purchase,  and  if  there  was 
not — and  no  one  says  there  was — any  artifice  or  disguise  on 
the  part  of  the  vendor,  for  the  purpose  of  concealment,  then 
I  should  be  disposed  to  hold,  if  it  were  necessary  to  decide 
upon  such  a  state  of  facts,  that  the  mere  silence,  which  he 
was  not  asked  to  break,  did  not  impose  responsibility. 
However,  the  case  of  the  respondent  is  different  and  strong- 
er, and  we  are  not  required  to  pronounce  such  a  decision. 

The  argument  of  the  appellant  rests  upon  implication  and 
inference  arising  from  conduct ;  and,  no  doubt,  conduct  may 
amount  to  representation  as  clearly  as  any  form  of  words. 
But  the  express  declaration  made  in  the  conditions  of  sale, 

O  Page  511.  («)Atp.  551. 
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in  my  opinion,  forbade  the  implication  and  repelled  the  in- 
ference. The  purchaser  was  informed  that  he  would  have 
no  warranty,  and  that  he  was  not  to  expect  compensation 
27]  for  any  fault.  He  was  told  to  inspect  for  ^himself  and 
to  judge  for  himself,  and  warned  that  he  must  take  the  con- 
sequences of  any  error  he  might  commit  in  making  a  bad 
bargain.  He  had  the  clearest  intimation  that  the  vendor, 
whatever  might  be  his  state  of  knowledge,  expressly  refused 
to  give  any  help  to  a  right  decision  or  make  any  disclosure 
of  any  kind. 

The  legal  result  is  stated  very  plainly  by  Lord  Ellen- 
borough  in  the  familiar  case  of  Baglehole  v.  Walters  ('),  the 
authority  of  which  has  never,  so  far  as  I  know,  been  called 
in  question :  "  Where  an  article  is  sold  with  all  faults  I  think 
it  is  quite  immaterial  how  many  belonged  to  it  within  the 
knowledge  of  the  seller,  unless  he  used  some  artifice  to  dis- 
guise them,  and  to  prevent  their  being  discovered  by  the 
purchaser.  The  very  object  of  introducing  such  a  stipula- 
tion is  to  put  the  purchaser  on  his  guard,  and  to  throw  upon 
him  the  burthen  of  examining  all  faults,  both  secret  and  ap- 
parent. I  may  be  possessed  of  a  horse  I  know  to  have  many 
faults,  and  I  wish  to  get  rid  of  him  for  whatever  sum  he  will 
fetch.  I  desire  my  servant  to  dispose  of  him,  and  instead 
of  giving  a  warranty  of  soundness,  to  sell  him  with  all  faults. 
Having  thus  laboriously  freed  myself  from  responsibility,  am 
I  to  be  liable  if  it  be  afterwards  discovered  that  the  horse 
was  unsound?"  Now  the  defendant  in  this  case  did  pre- 
cisely what  was  held  by  Lord  EUenborough  to  protect  a 
vendor  against  liability  for  all  faults,  ''  secret  or  apparent." 
And  I  repeat,  it  has  not  been  pretended  that  he  was  guilty 
of  any  contrivance  to  conceal  or  to  deceive.  The  condition 
of  sale,  by  declining  to  compensate,  suggested  that  there  ex- 
isted, or  might  exist,  a  state  of  things  which,  but  for  it, 
would  entitle  to  compensation.  It  at  once  challenged  in- 
spection, and  aroused  attention  to  the  probable  necessity 
of  making  it,  and  so  left  the  purchaser  without  reason  to 
complain. 

How  is  the  force  of  this  authority  sought  to  be  evaded? 
Only,  so  far  as  I  understand  the  argument,  by  reliance  on 
the  Contagious  Diseases  (Animals)  Act.  It  is  said  that  this 
act,  making  the  exposure  in  a  market  of  animals  affected  by 
contagious  disease  a  criminal  offence,  warrants  purchasers 
in  presuming  that  persons  so  exposing  them  intend  to  repre- 
sent them,  and  represent  them  in  fact,  as  free  from  such 
disease  ;  and  that,  therefore,  responsibility  attaches  as  on  a 

(»)  3  Camp.,  164. 
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warranty  created  through  a  representation  by  *con-  [28 
duct.  This  is  very  subtle  and  not  very  tangible  reasoning, 
and  it  has  failed  to  satisfy  my  mind. 

In  the  first  place,  the  condition  of  sale,  by  its  express 
refusal  of  warranty  or  compensation  appears  to  me  to  nega- 
tive the  existence  of  any  representation  of  the  kind.  It  is 
distinct  notice  to  all  the  world  that  there  may  be  faults  which 
the  vendor  does  not  choose  to  disclose^and  for  which  he  will 
not  be  accountable.  Next,  the  assumption,  and  the  gratui- 
tous assumption  is,  that  vendors  and  purchasers  generally 
know  not  merely  of  the  existence,  but  also  of  the  terms  of 
the  act,  and  of  its  penal  operation,  and  of  its  effect  in  proba- 
bly deterring  the  owners  of  unsound  cattle  from  bringing 
them  to  sale.  There  may  be  no  such  knowledge,  and  even 
if  it  exists,  what  reason  have  we  for  supi^osing  that  men  will 
not  violate  the  law  and  brave  its  penalties,  taking  the  risk 
of  discovery  and  the  chance  of  escape?  What  right  or  rea- 
son has  anybody  to  presume  that  the  dealer,  by  the  fact  of 
his  offers  to  sell,  demonstrates,  or  intends  to  demonstrate, 
his  compliance  with  the  act,  and  consequently  affirms  the 
soundness  of  the  animal } 

In  this  case,  if  the  jury's  finding  was  correct,  the  defend- 
ant, knowing  he  would  be  guilty  of  a  breach  of  the  statute, 
subjecting  him  to  punishment,  ventured  on  it  notwithstand- 
ing, and  got  oflf  scot-free,  for  his  pigs  passed  the  inspector, 
and  were  pronounced  to  be  without  disease.  Many  similar 
transactions  may  and  must  take  place,  for  obedience  to  the 
law  cannot  always  be  expected  when  evasion  of  it  may  be 
the  source  of  profit ;  and  I  find  it  impossible  to  hold  that 
the  mere  appearanfce  of  animals  in  a  market  can  be  reasona- 
bly presumed  to  imply  their  immunity  from  contagious  ill- 
ness in  any  case,  and  certainly  not  in  a  case  in  which  the 
owner  negatives  any  such  implication  by  refusing  to  warrant 
and  insisting  on  an  acceptance  '*  with  all  faults." 

I  cannot  see  any  real  relation  between  the  penal  statute 
and  the  contract  we  are  considering,  and  I  agree  with  Lord 
Justice  Brett  that  the  attempt  to  connect  them  is  **  illusory." 
The  act  was  passed  for  the  benefit  of  the  general  public  ;  it 
has  nothing  to  do  with  the  bargains  of  particular  persons. 

Under  such  circumstances  as  are  now  before  ns,  the 
presumption  on  which  the  appellant  rests  his  claim  to  recover 
the  compensation  which  the  condition  of  sale  forbade  him 
to  expect,  seems- to  me  to  *have  no  foundation  in  fact  [29 
or  law,  and  I  concur  with  ray  noble  and  learned  friend  that 
the  appeal  should  be  dismissed  with  costs. 
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Lord  Selborne  :  My  Lords,  I  feel  compelled  to  agree 
in  the  judgment  moved  by  my  noble  and  learned  friend  on 
the  woolsack,  though  I  confess  I  do  so  with  some  reluctance. 

Upon  the  question  of  implied  representation  I  have  never 
felt  any  doubt.  Such  an  implication  should  never  be  made 
without  facts  to  warrant  it,  and  here  I  find  none,  except  that 
in  sending  for  sale  (though  not  in  selling)  these  animals,  a 
penal  statute  was  violated.  To  say  that  every  man  is  always 
to  be  taken  to  represent,  in  his  dealings  with  other  men,  that 
he  is  not,  to  his  knowledge,  violating  any  statute,  is  a  refine- 
ment which  (except  for  the  purpose  of  producing  some  par- 
ticular consequence)  would  not  I  think  appear  reasonable 
to  any  man. 

The  argument  which,  for  some  time,  most  weighed  with 
me  was,  that  for  a  man  to  sell  to  another,  without  disclosing 
the  fact,  an  article  which  he  knows  to  be  positively  noxious, 
and  which  the  other  man  does  not  know  to  be  so  (even 
though  he  expressly  negatives  warranty,  and  says  that  the 
purchaser  must  take  his  bargain  with  all  faults)  is  an  action- 
able wrong.  I  confess  I  should  not  be  sorry  if  the  law  were 
so  ;  but  I  know  no  authority  for  the  proposition  that  such 
is  the  law,  even  with  respect  to  the  particular  case  of  infec- 
tious disease  in  animals  sold.  The  very  nature  of  the  con- 
dition that  the  buyer  is  to  take  the  animals  with  all  faults 
implies  that  they  may  be  diseased,  without  any  distinction 
between  infectious  and  non-infectious  disease ;  and  I  cannot 
think  that  the  legislation,  which  has  recently  taken  place  in 
the  public  interest,  against  particular  acts  tending  to  propa- 
gate such  disease,  can  make  that  an  actionable  wrong,  as 
between  the  parties  to  a  private  contract,  which  would  not 
be  so  without  it. 

Judgment  of  the  Court  below  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journal,  12th  November,  1878. 

Solicitors  for  appellant :  Abbott  &  Co. 

Solicitors  for  respondent :  Richards^  Walker  &  Maude, 

See  28  Eng.  R. ,  157  note.  not  referred  to  in  the  written  contract. 

To  constitute  an  offence  under  sec.  is  not  a  sale  by  sample.     Such  it  con- 

2070,  R.  S.,  1881,  in  the  sale    of  meat  tract  does  not  justify  the  inference  that 

of  diseased  animals,  or  having  the  same  the  provisions  are  fit  for  human  food, 

with   intent  to  sell,   it   was  intended  In  a  sale  by  sample  merely,  there  is 

that  the  sale  or  intended  sale  must  be  no  implication  that  the  bulk  is  equal  to 

for  food,  and  that  the  defendant  must  the  sample,  but  only  that  the  sample 

have  knowledge  of  the  bad  quality  of  has  been  fairly  taken  from  the  bulk  : 

themeat:  Schmidts.  State,  78  Ind.,  41.  Service    «.    Walker,   3  Vict,    L.    R., 

A  written  contract   for  the  sale  of  (Law),  348. 
provisions  "  with  all  faults,"  a  sample  Where  an  article  of    food  is  pur- 
being  shown  at  the  time  of  sale,  but  chased  by  description,  the  purchaser  is 
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entitled  to  bave  a  merchantable  article 
of  thatdeBcription:  Jones  v.  Ju8t(L.  K, 
SQ.  B..  197)  followed. 

In  an  action  claiming  damages  for 
delivery  of  flour  inferior  to  that  con- 
tractcHl  for,  the  proper  measure  of  dam- 
ages is  the  difference  between  the  value 
of  the  flour  that  ought  to  have  been  de- 
livered, and  the  value  of  the  inferior 
flour  actually  delivered  ;  and  no  special 
damage  can  be  recovered  for  the  tran- 
shipment of  such  flour  to  a  foreign 
country  and  the  freight  paid  for  its 
shipment  back  after  rejection,  unless 
both  parties  at  the  time  of  the  contract 
contemplated  the  flour  being  so  ex- 
ported :  Spence©.  Duflield,  1  Vict.,  49. 

The  distinction  made  by  the  principal 
case  is  between  a  duty  for  public  benefit 
and  one  for  the  benefit  of  an  individual, 
as  distinguished  from  the  public 

Where  the  law  requires  a  public 
officer  to  perform  an  act  for  the  benefit 
of  an  individual,  i.e.,  to  present  a 
claim  for  audit  or  levy,  he  is  liable  to 
such  individual  for  a  refusal  to  per- 
form the  act :  Clark  v.  Miller,  42 
Barb..  255,  47  id.,  88,  54  N.  Y..  528. 

A  public  officer  charged  with  the 
performance  of  ministerial  duties,  who 
fails  to  discharge  those  duties  with 
reasonable  skill  and  care,  is  liable  for 
damages  resulting  from  such  failure  to 
one  specially  interested  in  the  discharge 
of  the  duties  :  Olmsted  v.  Dennis,  77 
N.  Y.,  878, 382  ;  Bassett  v.  Fish,  75  id., 
303. 

A  public  officer  is  liable  to  private 
individuals  for  injuries  resulting  to  the 
latter  from  his  failure  to  perform  min- 
isterial duties,  in  which  the  latter  have 
a  special  and  direct  interest.  He  is 
also  liable  for  a  failure  to  perform 
duties  of  a  judicial  nature,  if  he  neg- 
lects them  maliciously. 

One  who  had  purchased  the  equity 
of  redemption  of  certain  mortgaged 
lands,  after  a  tax  had  been  assessed 
thereon,  had  certain  personal  property 
on  the  land,  but  the  tax  collector  false- 
ly returned  nulla  bona,  and  the  tax  be- 
came a  lien  on  the  land  from  which  the 
owner  of  the  mortgage  had  to  redeem 
after  foreclosnre.  Held,  that  the  latier 
had  a  right  of  action,  at  common  law, 
against  the  collector  for  injury  result- 
ing to  him  in  being  compelled  to  re- 
deem from  the  tax  sale:  Ray ns ford  v. 
Phelps,  43  Mich.,  342. 


Members  of  a  board  of  supervisors 
are  personally  responsible  for  negli- 
gence, in  approving  the  official  bond  of 
a  constable  to  which  the  names  of  the 
supposed  sureties  are  forged :  Wassoa 
«.  Mitchell,  18  Iowa.  153. 

The  act  of  the  clerk  of  the  court  in 
passing  upon  the  sufficiency  of  a  stay 
bond  is  not  a  judicial  one,  and  he  is 
liable  for  any  damage  accruing  to  the 
judgment  creditor  by  reason  of  his  neg- 
ligence in  approving  of  an  insufficient 
bond:  Hubbard  v.  Switzer,  47  Iowa,  681. 

A  public  officer  is  liable  for  damages 
for  refusing  to  give  copies  of  papers  in 
his  office  on  proper  demand  and  tender 
of  the  legal  fees.  But  such  demand  must 
not  be  accompanied  with  insult  or 
abuse.  Though  if  it  be  and  a  second 
demand  be  made  in  a  proper  manner, 
the  officer  is  bound  to  comply  with  it : 
Boyden  v.  Burke,  14  How.  U.  S.  R.,  575. 

Where  a  public  officer  knowingly 
makes  a  false  record,  and  a  person  is 
injured  in  a  transaction  by  reason  of 
the  fact  that  his  agent  charged  with 
the  whole  business  pertaining  to  the 
transaction  is  deceived  by  the  record, 
the  law  will  treat  the  principal  as  de- 
ceived. In  the  absence  of  evidence  to 
the  contrary,  and  hold  such  officer 
responsible :  Perkins  v.  Evans,  15 
N.  West.  Repr.,  584,  Sup.  Ct.  Iowa. 

In  an  action  against  officers  for  refus- 
ing to  approve  an  official  bond,  it  is  not 
sufficient  to  allege  generally  that  the 
bond  was  good  and  sufficient.  The 
facts  should  be  stated  which  will  show 
it  to  be  in  compliance  with  the  require- 
ments of  the  statute. 

In  an  action  on  the  case,  by  a  county 
treasurer,  against  members  of  a  board 
of  supervisors,  to  recover  damages  for 
their  refusal  to  approve  the  treasurer's 
bond  given  in  lieu  of  a  former  one,  on 
notice  by  his  sureties,  the  declaration 
simply  averred  that  the  bond  was  good 
and  sufficient ;  but  failed  to  show,  bv 
the  statement  of  facts,  that  it  was  such 
a  bond  as  the  statute  required,  or  that 
it  was  executed  and  filed  in  the  time  re- 
quired after  the  service  of  notice  on 
him. 

Held,  on  general  demurrer,  that  the 
declaration  was  fatally  defective,  and 
showed  no  right  to  recover  :  Kilgore  v. 
Ferguson,  77  Ills.,  213. 

Where  the  mayor  of  a  city  removes 
an  officer  in  excess  of  his  power,  he  is 
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responsible  to  such  officer  in  a  civil  ac- 
tion for  damages  :  Burch  v.  Hardwicke, 
30  Gratt.  (Va!),  24.  40-2. 

See  Bradley  v.  Fisher,  13  Wall.,  835. 

Though  the  municipality,  of  which 
he  is  an  officer,  is  not  liable :  Hines 
«.  District  of  Columbia,  8  Amer.  Law 
Rec.,  292,  7  Waah.  L.  Repr.,  440. 

Where,  however,  a  duty  is  imposed 
upon  a  corporation,  as  such,  instead  of 
upon  a  quasi  corporation  composed  only 
of  certain  officers,  the  members  of  the 
board  of  such  corporation  are  not  indi- 
vidually liable ;  the  neglect  is  that  of 
the  corporate  body,  not  of  the  individ- 
uals composing  it,  and  the  liability 
rests  upon  it :  Bassett  v.  Fish,  75  N.  Y., 
803. 

Otherwise,  it  seems,  where  one  of 
the  members  of  the  board  has  been 
duly  charged  by  the  corporation  as  its 
agent  or  servant,  distinct  from  his  re- 
lation as  a  corporator,  with  a  duty  the 
neglect  of  which  brings  damage  to  an- 
other: Bassett  v.  Fish,  75  N.  Y.,  303. 

The  complaint  in  this  action  alleged 
that  the  defendant  was  the  head  of  the 
department  of  buildings  in  the  city  of 
Kew  York  ;  that  it  was  his  duty  to  see 
that  unsafe  buildings  in  said  city  were 
taken  down  or  made  secure,  and  that  he 
was  furnished  with  the  means  necessary 
to  fulfil  the  said  duty  ;  that  a  building, 
known  as  No.  25  Duane  street,  was  so 
injured  by  fire  as  to  render  it  unsafe, 
and  that  defendant  had  notice  of  its 
condition ;  that  the  said  building  fell 
upon  an  adjoining  building  in  which 
the  plaintiff's  intestate  lawfully  was 
and  killed  her  ;  and  asked  judgment 
for  damages  against  the  defendant : 

Held,  that  a  demurrer  to  the  com- 
plaint, on  the  ground  th«t  it  did  not 
st-ate  facts  sufficient  to  constitute  a  cause 
of  action,  should  be  overruled  :  Connors 
t).  Adams,  13  Hun,  427. 

A  board  of  highway  commissioners 
of  a  town  is  at  most  a  qtum  corporation. 
One  member  of  such  a  board  may  be 
sued  personally  for  negligence  in  suffer- 
ing a  highway  to  be  in  a  defective  con- 
dition ;  and  this  is  so,  although  the 
negligence  be  imputable  to  all :  Bab- 
cock  V.  Gifford,  16  N.  Y.  Weekly  Dig., 
159. 

To  relieve  the  commissioners  of  high- 
ways of  a  town  from  personal  liability 
to  one  who  has  been  injured  by  their 
neglect  to  repair  a  defect  known  by 
them  to  exist  in  the  highway,  it  is  not 


sufficient  to  show  that  they  had  no 
funds  on  hand  wherewith  to  cause  the 
necessary  repairs  to  be  made,  but  it 
must  also  be  shown  that  they  had 
sought  through  the  proper  channels  to 
procure  the  said  funds  ;  and  their  fail- 
ure so  to  apply  therefor  will  render 
them  liable  for  the  damages  sustained 
bv  reason  of  such  defect:  Warren  9. 
Clement,  24  ^un,  472. 

Public  officers  charged  with  qtuiH 
public  trusts,  in  the  discharge  of  which 
private  persons  are  interested  under 
laws  creating  the  obligations  of  con- 
tracts, are  not  answerable  for  the  mis- 
conduct of  their  predecessors.  If  any 
former  officer  has  been  guilty  of  a 
breach  of  such  a  trust,  he  is  responsible ; 
his  successor  is  not.  Each  is  answer- 
able in  his  own  term  for  his  own  dis- 
charge of  duty:  Vose  v.  Reed,  54 
N.  Y.,  667. 

See  21  Eng.  Rep.,  549  note ;  81  Eng. 
R.,  557  note. 

Ministerial  officers  can  only  be  made 
liable  to  an  individual  for  damages 
caused  by  an  alleged  nonfeasance,  upon 
proof  showing  an  omission  on  their  part 
to  perform  a  plain  duty  devolved  upon 
them  by  law.    . 

The  commissioners  appointed  under 
the  act  of  1866  (chap.  826,  Laws  of 
1866),  to  grade  and  improve  Union 
street,  in  the  city  of  Brooklyn,  in  the 
prosecution  of  the  work  constructed  a 
swing- bridge  on  the  street  across  Go- 
wanus  canal,  and  made  and  filed  their 
report,  and  so  transferred  the  bridge  to 
the  common  council,  as  required  by  the 
act.  No  barriers  were  constructed  to 
protect  persons  in  the  street  from  falling 
into  the  canal  when  the  draw  was  open. 
Plaintiff,  in  endeavoring  to  save  an  in- 
fant brother  who  was  alx>ut  to  go  upon 
the  bridge  just  as  it  was  being  swung 
open,  slipped  between  the  sidewalk  and 
the  bridge  and  was  injured.  In  an  ac- 
tion against  defendants,  the  commission- 
ers of  the  department  of  public  works, 
to  recover  damages,  it  appeared  that  at 
the  time  of  the  accident  the  bridge  and 
street  were  in  the  same  condition  as 
when  transferred  to  the  city,  and  that 
it  was  in  charge  of  a  keeper  appointed 
by  the  police  commissioners.  Said 
keeper  had  previously  notified  the 
assistant  engineer  attached  to  the  board 
of  city  works  that  the  place  was  dan- 
gerous, and  that  two  accidents  had  hap- 
pened. 
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Held,  that  defeudants  were  Dot  lia- 
ble ;  tbat  assuming  they  could  be  made 
liable  for  damages  sustained  by  reason 
of  defects  negligently  suffered  to  exist 
in  a  street  by  virtue  of  the  provisions 
of  the  city  charter  of  1873  (title  14,  ch. 
863,  Laws  of  1873),  conferring  upon 
the  commissioners  of  said  department 
the  control  and  care  of  the  city  streets, 
no  such  liability  was  incurred  here,  as 
the  street  was  in  no  sense  out  of  repair, 
and  the  danger  arose  simply  from  the 
opening  of  the  bridge  by  a  keeper  not 
under  the  control  of  defendants,  but 
appointed  by  and  under  the  control  of 
the  police  board  (see  said  charter,  g  62, 
title  11),  and  defendants  had  no  author- 
ity to  appoint  keepers  to  guard  the  ap- 
proaches when  the  draw  was  open. 

Also«  that  no  liability  was  imposed 
upon  defendants  by  the  provisions  of 
the  act  of  1874  amending  said  charter 
(§  31,  ch.  589,  Laws  of  1874),  which  re- 
quires the  commissioners  of  the  city 
works,  in  case  any  street  becomes  dan- 
gerous, to  examine  and  repair  the  same, 
as  neither  the  street  nor  the  .bridge 
were  dangerous  of  themselves  and  were 
only  made  so  by  operating  the  latter. 

It  seems  that  the  provisions  of  said 
charter  (S  27,  title  19),  providing  that 
the  city  shall  not  be  liable  for  the  mis- 
feasance or  nonfeasance  of  its  officers, 
but  that  the  officer  guilty  thereof  shall 
be  liable,  does  not  exempt  the  city  from 
liability  for  failure  to  discharge  a  duty 
resting  upon  it,  and  which  it  has  not 
devolved  upon  any  of  its  officers,  and 
that  the  liability  for  not  guarding  the 
bridge  sufficiently  when  it  was  being 
operated  for  public  use,  rested  upon 
the  city,  and  the  remedy  is  against  it : 
Fitzpatrick  v,  Slocum.  89  N.  Y.,  358, 
distinguishing  Gray  v.  City  of  Brook- 
lyn, 2  Abb.  Ct.  App.  Dec.,  267. 

The  purchaser  of  a  tax  title,  which 
proves  invalid  by  reason  of  errors  in  the 
assessment,  cannot  sue  the  selectmen 
for  errors  which  are  not  due  to  fraud, 
malice,  or  wilful  neglect.  Even  if  the 
original  purchaser  at  a  tax  sale  could 
maintain  such  an  action,  a  purchaser 
under  him  could  not:  Harris  f>.  Wil- 
lard.  Smith's  (N.H.)  Rep..  63,  73  note  ; 
see  also  Hamilton  v.  Valiant,  30  Md., 
139. 

It  seems,  there  is  no  principle  of  the 
common  law  that  will  authorize  a  re- 
covery for  fradulently  procuring  a  false 
account  to  be  audited  by  any  officer  or 


board  clothed  with  the  power  to  audit 
and  settle  accounts  against  either  the 
State,  county  or  town.  But  for  money 
fraudulently  obtained,  an  action  will 
undoubtedly  lie:  Robbins  v.  Woolcott, 
66  Barb.,  63. 

The  declaration  alleged  that  defend- 
ant, as  agent  for  the  plaintiffs,  under- 
took to  expend  certain  moneys  for  them 
on  certain  roads  and  bridges ;  that  he 
falsely  and  fraudulently  represented  to 
them  that  be  had  caused  work  to  be 
done ;  and  in  collusion  with  the  per- 
sons alleged  to  have  done  such  work, 
and  by  drawing  false  orders  in  their 
favor  containing  such  representations, 
caused  a  certain  sum  to  be  drawn  out 
of  the  plainliffs'  treasury  ;  whereas  the 
work  had  not  been  done,  and  the  plain- 
tiffs thus  lost  the  money.  Common 
counts  were  added. 

It  appeared  that  the  corporation  by 
one  resolution  directed  that  $300  should 
be  granted  to  each  councillor,  defend- 
ant being  one,  to  be  by  them  expended 
on  the  roads,  and  by  another  that  (100 
should  be  placed  to  the  credit  of  each 
councillor  to  be  expended  by  them  on 
the  roads  and  bridges  in  their  respect- 
ive divisions.  This  was  in  accordance 
with  an  established  practice,  by  which 
the  councillors  superintended  the  lay- 
ing out  of  moneys  in  their  respective 
divisions.  Defendant  granted  several 
orders  on  the  treasurer  to  different 
persons  as  for  "  work  done,"  which 
were  paid,  and  it  appeared  that  such 
work,  tTunigh  contracted  for,  had  not 
then  been  performed.  There  was  no 
evidence,  however,  of  any  fraud  or 
collusion  on  defendant's  part,  or  of 
any  gain  to  himself,  except  to  the  usual 
charge  to  the  corporation  of  the  com- 
mission on  such  moneys  as  expended. 

The  jury  having  found  for  the  plain- 
tiffs on  a  direction  that  moral  fraud  was 
necessary  to  sustain  the  action  : 

Held,  that  though  giving  orders  false 
in  fact  might  raise  a  prima  facie  case, 
yet  the  proof  that  tlie  work  had  been 
contracted  for  rebutted  the  charge  of 
fraud.  A  new  trial  was  therefore 
granted  without  costs. 

Held,  also,  that  there  could  be  no 
recovery  on  the  common  counts,  for  de- 
fendant had  received  no  money  :  Chat- 
ham V.  Houston,  27  U.  C.  Q.  B.,  550. 

No  action  will  lie  against  a  superin- 
tendent of  the  poor  for  neglect  of  duty 
in  failing  to  audit,  allow  and  pay  by 
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warrant  the  claim  of  one  who  has  ren- 
dered services  as  a  physician  to  a  pau- 
per, when  the  claimant  has  failed  to 
present  to  him  an  itemized  account, 
verified  by  his  affidavit,  as  required  by 
section  70  of  1  R.  S.  (6th  ed.),  845 : 
Hawley  t>.  Mclntyre,  34  Hun,  459. 

Where  a  supervisor  in  good  faith  and 
in  the  proper  discharge  of  his  duties 
overflows  adjoining  lands,  the  remedy 
of  the  owner  is  by  petition  to  the  town- 
ship trustee  for  damages,  and  not  by 
an  action  against  the  supervisor  person- 
ally :  Spitznogle  v.  Ward,  64  Ind.,  30. 

If  a  town  officer  fraudulently  ob- 
tains money  from  the  town,  he  is  liable 
for  it  personally.  Public  officers  cannot 
commit  a  fraud  officially,  so  as  to  sub- 
ject their  successors  to  liability  there- 
for. 

In  counties  where  the  poor  are  a 
county,  and  not  a  town,  charge,  money 
paid  for  either  the  permanent  or  tem- 
porary support  of  a  pauper  is  the 
money  of  a  county,  and  not  of  the 
town.  Hence  the  town  can  have  no  color 
of  right  to  recover  it  back  from  a  per- 
son alleged  to  have  obtained  it  fraudu- 
lently. 

In  counties  where  there  is  no  county 
poor-house  and  the  towns  are  severally 
liable  for  the  support  of  their  own  poor, 
moneys  raised  for  the  support  of  the 
poor,  placed  in  the  hands  of  the  over- 
seers of  the  poor,  and  when  an  overseer 
pays  out  money  for  the  support  of  a 


pauper,  or  contracts  for  his  support, 
he  is  entitled  to  appropriate  the  money 
in  the  first  case,  and  retain  it  in  his 
own  hands,  in  the  other. 

He  has  absolute  control  of  the  fund, 
and  is  liable  only  for  moneys  not  law- 
fully appropriated. 

If  an  overseer  of  the  poor,  having 
money  for  the  support  of  the  poor  in 
his  hands,  makes  a  contract  with  an- 
other for  the  support  of  a  pauper,  that 
is,  within  the  amount  which  he  has  a 
right  to  furnish,  he  may  properly 
charge  it  in  account,  and  retain  it  in 
his  settlement  with  the  board  of  town 
auditors. 

If  he  becomes  personally  liable  upon 
such  contract,  by  reason  of  his  not  hav- 
ing obtained  an  order  for  the  support 
of  the  pauper,  it  is  not  fraudulent  for 
him  to  protect  himself  against  such 
personal  liability  upon  his  contract,  by 
retaining  the  amount  thereof  out  of 
money  in  his  hands :  Robbins  v.  Wool- 
cott,  66  Barb.,  63. 

A  contract  by  which  a  corporation 
binds  itself  not  to  exercise  certain  fran- 
chises committed  to  it  by  the  State,  for 
public  purposes,  is  lUtra  mres  and  void, 
and  cannot  be  set  up  as  a  defence  in  an 
action  to  compel  specific  performance 
of  an  obligation  imposed  by  law  upon 
such  corporation,  i.e.,  an  agreement  to 
surrender  a  right  to  purchase  gas 
works  after  a  specified  time  :  St.  LouIb 
«.  Gas  Light  Co.,  6  Mo.  App.,  485. 


[4  Appeal  Cases,  51.] 
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Hon.  Baron  Penrhyn,  Respondentia). 

Words  to  create  a  Trust— Statute  of  Limitations— Pleading, 

A  testator  devised  his  estates  to  kis  son  and  bis  heirs  male  "  in  the  fullest  trust 
and  confidence  "  that  he  would  not  do,  nor  permit  to  be  done,  "  any  act  in  law  or 
otiierwise  "  to  defeat  tlie  thereinafter  declared  trusts  and  limitations  of  the  estates, 
hut  that,  on  the  contrary,  he  would  do  all  in  his  power  to  effectuate  them.  He  then 
declared  how  the  estates  were  tx)  go  if  the  son  died  without  issue  of  his  body  law- 
fully bei^otten,  specifically  devising  one-fourth  portion  to  D.  The  son  having  en- 
tered into  possession  of  t&c  devised  estates,  suffered  a  recovery  : 

Held,  that  the  words  of  the  will  did  not  create  a  trust,  and  that  the  entail  was 
barred  by  the  recovery. 

(»)  Affirming  22  Eng.  R,  846. 
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Per  Lord  Penzance  :  The  rigbt  of  a  tenant  in  tail  to  enlarge  his  estate  into  a  fee 
cannot  be  restricted  by  any  ezpressiuns  of  a  testator,  the  donor  of  the  estate. 

D.  claimed,  under  a  will  executed  in  1779,  a  certain  estate,  and  the  mesne  profits 
accruinn^  from  the  date  when  his  father's  title  under  that  will  first  arose.  The  state- 
ment of  claim  Itself  set  forth  dat^is  which  showed  his  grandfather's  title  to  have  first 
arisen  in  1840,  and  his  father's  title,  on  the  death  of  the  grandfather,  in  1852.  His 
father  died  in  1864,  and  he  alleged  that  he  himself  first  knew  of  his  own  title  in  Feb- 
ruary, 1876.  He  asserted  the  existence  of  an  express  trust  under  the  will.  The  de- 
fendant put  in  a  demurrer  alleging  that  *'  the  statement  of  claim  was  bad  in  law,** 
denying  that  there  was  a  trust  so  as  to  defeat  the  estates  limited  over  on  the  death 
of  the  first  tenant  in  tail  without  issue  male,  and  it  concluded  with  these  words, 
'*  and  on  other  grounds  sufiicient  in  law  to  sustain  this  demurrer  " : 

Held,  that  this  last  sentence  was  sufiicient  to  raise  the  defence  of  the  Statute  of 
Limitations. 

There  is  a  distinction  between  the  Statute  of  Limitations  and  the  Statute  of  Frauds. 
The  latter  must  be  pleaded.  The  title  to  the  estate,  not  the  mere  right  to  proceed 
for  its  recovery,  is  afiected  by  the  former.  If  the  plaintifTs  statement  of  claim 
ahows.  on  the  face  of  it,  that  the  time  within  which  a  title  to  land  must  be  asserted 
has  gone  by,  the  defence  of  the  Statute  of  Limitations  may  be  raised  on  demurrer. 

That  defence  was  so  raised  without  any  distinct  reference  to  the  statute  itself,  and 
was  htldXjo  be  sufficient. 

Appeal  against  an  order  of  the  Court  of  Appeal  affirming 
a  decision  of  Vice  Chancellor  MalinsC). 

*The  appellant  had  brought  an  action  against  the  [52 
respondent  to  recover  an  estate  under  a  devise,  and  in  his 
statement  of  claim  set  forth  the  following  facts : 

On  the  26th  of  February,  1779,  John  Pennant,  being  seised 
of  Penrhyn  Castle  and  considerable  estates  belonging  there- 
to, made  his  will,  by  which  he  gave  his  said  estates  to  his 
son  Richard  Pennant  (afterwards  created  Baron  Penrhyn), 
and  to  the  heirs  of  his  body  lawfully  to  be  begotten,  '*  upon 
special  trust  and  confidence  in  his  said  son  that  in  case  he 
snould  leave  no  issue  of  his  own  body  lawfully  begotten,  he 
his  said  son  would  not  do  or  suffer  any  act  in  law  or  other- 
wise to  obstruct  or  prevent  the  following  devises,  trusts,  and 
limitations  of  the  said  testator's  estates  and  plantations  from 
taking  effect ;  but,  on  the  contrary,  that  he  the  said  Richard 
would  do  or  cause  to  be  done  every  act  in  his  power  to  es- 
tablish or  confirm  the  same."  The  will  then  gave  the  estates 
to  certain  persons  upon  trust  for  George  Hay  Dawkins  (who 
afterwards  took  the  surname  of  Pennant),  the  second  son  of 
his  nephew  Henry  Dawkins  (in  the  statement  afterwards 
called  Henry  Dawkins  the  elder),  or  such  other  son  of  that 
person  as  should  for  the  time  being  happen  to  be  his  second 
son,  and  Edward  Gregory  Morant,  tlie  Sf'cond  son  of  another 
nephew,  "for  and  during  the  term  of  their  respective  lives, 
without  impeachment  of  waste,  to  be  equally  divided  between 
the  said  G.  H.  D.  Pennant  and  the  said  E.  G.  Morant,  share 
and  share  alike ;  and  from  and  after  the  decease  of  the  said 

0)  6  Ch.  D.,  818 ;  22  Eng.  R.,  846. 
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George  Hay  Dawkins,  &c.,  as  to  one  full  moiety  thereof, 
&c.;  and  in  case  the  said  George  Hay  Dawkins  should  die 
leaving  no  issue  male  of  his  body  lawfully  begotten,  then  in 
trust  for  Henry  Dawkins  (afterwards  called  Henry  Dawkins 
the  younger),  the  third  son  of  Henry  Dawkins  the  elder, 
for  his  life  without  impeachment  of  waste  ;  then  in  trust  for 
the  first  son  of  Henry  Dawkins  the  younger,  and  the  heirs 
male  of  the  body  of  such  first  son,  with  remainders  over  for 
default  of  issue." 

The  testator  died  in  1782.  His  son  Richard  (afterwards 
created  Baron  Penrhyn  in  the  Irish  Peerage)  entered  into 

})ossession  of  the  estates,  and  immediately  afterwards  suf- 
ered  a  recovery  of  the  said  estates.  He  died  in  1808,  leav- 
ing no  issue  him  surviving. 

On  the  death  of  Richard  Baron  Penrhyn,  George  Hay 
Dawkins,  the  second  son  of  Henry  Dawkins  the  elder,  took 
53]  the  name  of  *Pennant  and  entered  into  possession  of 
the  estates  devised.  George  Hay  Dawkins  Pennant  died  in 
December,  1840,  leaving  no  issue  male  of  his  body. 

On  his  death  Henry  Dawkins  the  younger  (the  third  son 
of  Henry  Dawkins  the  elder)  became  entitled  as  tenant  for 
life  to  the  said  fourth  part.  He  died  in  October,  1862,  leav- 
ing Henry  Dawkins  (called  Henry  Dawkins  the  son),  his 
eldest  son  and  heir-at-law,  him  surviving,  who  thereupon 
became  entitled  as  tenant  in  tail  of  the  said  fourth  part. 
Paragraph  10  of  the  statement  alleged  that  "'The  said 
Henry  Dawkins  the  son,  was  at  that  date,  and  continued 
till  his  death  to  be,  ignorant  of  his  right  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  said  fourth 
part  of  the  said  Penrhyn  Castle  and  hereditaments."  Para- 
graph 11.  ''The  said  Henry  Dawkins  the  son  died  on  the 
13th  of  November,  1864,  leaving  the  plaintiff,  his  eldest  son 
and  heir-at-law,  him  surviving  ;  and  the  plaintiflf  thereupon 
became,  and  he  still  is,  entitled  as  tenant  in  tail  under  the 
said  will  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  said  one-fourth  part  of  the  said  Penrhyn  Cas- 
tle and  hereditaments." 

Paragraph  12.  "The  plaintiff  was  ignorant  of  the  trust, 
or  restriction  on  alienation,  contained  in  the  will  of  the  tes- 
tator until  the  month  of  February,  1875,  when  a  copy  of  the 
will  was  found  and  handed  to  the  plaintiff.  Prior  to  this 
date,  viz.,  February,  1875,  the  plaintiflf  had  never  heard  or 
known  that  any  such  will  had  ever  been  made  or  executed 
by  the  testator,  or  that  he  the  plaintiflf  or  his  father,  Henry 
Dawkins  the  son,  or  his  grandfather  called  Henry  Dawkins 
the  younger,  was,  or  had  been,  entitled  to  any  share  or  inter- 
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est  in  the  property  devised  thereby,  by  virtue  of  any  limita- 
tion therein  contained  or  otherwise." 

Paragraph  13.  '*The  defendant  entered  into  possession 
npon  the  death  of  George  Hay  Dawkins  Pennant  and  has 
since  continued  in  such  possession."  Paragraph  14.  "The 
defendant  claims  to  be  entitled  under  the  will  of  the  said 
G.  H.  D.  Pennant,  and  he  claims  that  the  said  George  H.  D. 
Pennant  acquired  the  fee  simple  and  inheritance  of  the  said 
fourth  part  under  a  devise  thereof  to  him  by  Richard  Baron 
Penrhyn,  and  that  the  said  Richard  Baron  Penrhyn  ac- 
quired the  fee  simple  under  and  by  virtue  of  a  common  re- 
covery alleged  to  nave  been  suffered  by  *him  in  1782.  [54 
Paragraph  16.  '* The  plaintiff  submits  that  any  such  recov- 
ery was  invalid  at  law,  or,  at  all  events,  in  equity,  to  defeat 
the  estates  limited  over  in  case  the  said  Richard  Pennant 
(Baron  Penrhyn)  should  die  leaving  no  issue  of  his  body 
lawfully  begotten,  and  that  such  estates  have  taken  effect 
at  law,  or  at  all  events  in  equity,  and  that  the  plaintiff  is  now 
entitled  as  tenant  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  said  undivided  fourth  part  of  the  said 
Penrhyn  Castle  and  hereditaments." 

The  plaintiff  therefore  prayed  that  the  will  of  John  Pen- 
nant might  be  established  and  a  declaration  made  of  the 
plaintiff's  right  to  the  fourth  part,  and  possession  thereof ' 
delivered,  and  he  also  claimed  £150,000  for  mesne  profits,  ^ 
and  prayed  for  farther  relief. 

The  defendant  demurred  to  the  statement  of  claim  on  the 
ground  that  the  alleged  trust  could  not  operate  to  prevent 
Richard  Baron  Penrhyn  from  suffering  a  recovery  of  the 
moiety  of  the  hereditaments  devised  by  the  will,  and  that  the 
recovery  suffered  in  1782  was  valid  in  law  and  ©quity  so  as 
to  defeat  the  estates  limited  over  in  case  the  said  Richard 
Baron  Penrhyn  should  die  leaving  no  issue  of  his  body  law- 
fully begotten.  The  demurrer  concluded  thus,  "and  on 
other  grounds  suflScient  in  law  to  sustain  this  demurrer." 

On  the  6th  of  June,  1877,  Vice  Chancellor  Malins  made 
an  order  allowing  the  demurrer  and  dismissing  the  claim, 
which  order  was  affirmed  on  appeal.  This  appeal  was  then 
brought. 

Mr.  Uiggins^  Q.C.,  and  Mr.  J.  F,  Oswald^  for  the  appel- 
lant :  The  words  of  this  will  constitute  an  express  trust, 
and  therefore  render  the  provisions  of  the  3  &  4  Will.  4, 
c.  27,  inapplicable.  The  very  word  ''  trust"  is  used  in  the 
will  to  describe  the  duty  of  the  first  taker  of  the  estate.  But 
without  that  word  the  trust  might  be  created :  The  At- 
33  Eng.  Rep.  3 
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torney-Oeneral  v.  The  Wax  Chandlers  Company  (').  In 
Kennedy  v.  Daly{*)  there  was,  in  a  marriage  settlement,  an 
agreement,  by  a  Papist,  to  convey  to  trustees  lauds  for  the 
purposes  of  the  settlement,  if  he  should  become  qualified  to 
do  so.  By  a  change  of  the  law  he  did  become  qualified, 
55]  and  *the  agreement  was  treated  as  a  trust,  and  a  fine 
and  non-claim  by  the  trustee  were  held  not  to  affect  the 
right  of  the  cestui  que  trust  In  Wright  v.  Atkyns  {*)  there 
was  a  devise  to  "A.  and  her  heirs  forever,  with  the  fullest 
confidence  that  after  her  disease  she  will  devise  it  to  my 
family."  The  words  there  were  not  nearly  so  strong  as  in 
this  case,  and  the  word  "trust"  was  not  employed,  yet 
they  were  held  to  give  A.  only  an  estate  for  life  and  a  trust 
for  the  heirs  of  the  donor,  as  personce  designates.  In  re 
Macleay  (*)  recognized  the  same  principle.  The  Commis- 
sioners of  Charitable  Donations  v.  Wybrants  (*)  decided 
that  if  the  gift  was  express,  as  it  certainly  was  here,  and  if 
the  person  taking  the  estate  was  bound  to  give  effect  to  the 
gift,  as  he  was  here,  it  was  an  express  trust.  A  legacy  may 
be  so  charged  on  an  estate  as  to  take  the  character  of  a 
trust,  Thomson  v.  Eastwood  (") ;  and  then  the  Statute  of 
Limitations  becomes  inapplicable.  In  Fleeming  v.  How- 
den  C)  Lord  Westbury  stated  the  broad  principle  (')  that 
"  an  obligation  to  do  an  act  with  respect  to  property  creates 
a  trust."  The  first  taker  of  the  estate  here  being  without 
lawful  issue,  was  reallv  in  the  condition  of  a  tenant  for  life, 
with  a  devise  over  at  nis  death,  and  had  no  power  to  bar. 
In  Chamherlayne  v.  Chamherlayne  (•)  there  was  a  devise  of 
freeholds  to  A.  to  hold  to  him  and  his  heirs  male  forever, 
but  if  he  should  die  without  leaving  any  son  of  his  body, 
subject  to  the  payment  by  A.  of  certain  sums  to  A.'s  daugh- 
ters, and  it  was  held  that  A.  took  only  as  the  successor  by  a 
recovery.  The  estate  was  plainly  given,  the  person  to  whom 
it  was  to  go  was  designated,  and  the  directions  of  the  will 
ought  to  have  been  followed  :  West  y.Holmesdale  (*"),  Cun- 
ningham V.  Foot  (")  was  not  adverse  to  this  appellant ;  for 
there  could  be  no  doubt,  on  the  very  words  of  tne  will,  that 
no  trust  was  there  created,  and  the  whole  purport  of  the 
will  showed  that  none  could  be  implied.  The  principles  de- 
clared in  Salter  v.  Cavanagh  (")  were  clearly  in  favor  of  the 

(')  Law  Rep.,  6  H.  L.,  1 ;   4  Eng.  R.,        (•)  2  App.  Cas.,  215 ;  19  Eng.  R.,  48. 

90.  (')  Law  Rep,,  I  H.  L.,  Sc,  872. 

(«)  1  Sch.  A  I^f.,  855.  (8)  Law  Rep.,  1  H.  L.,  Sc,  at  p.  883. 

(»)  17  Ves.,  266.  (»)  6  EI.  «fe  Bl.,  626. 

(*)  Law  Rep.,  20  Eq.,  186 ;  18  Eng.  R.,       ('<>)  Law  Rep.,  4  H.  L.,  648. 

719.  (")  8  App.  Cas.,  974;  24  Eng.  R.,  575. 

(»)  2  J.  &  Lat.,  182.  ('«)  1  D.  &  Wal.,  668. 
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appellant.  A  direction  to  do  a  certain  act,  and  to  do  it  in  a 
certain  way,  and,  beyond  that,  not  to  do  anything  to  defeat 
it,  was  imposed  on  the  beneficiary  *under  the  will,  and  [56 
he  was  under  an  obligation  to  obey  that  direction  in  the 
form  expressed,  and  was  a  trustee  for  that  purpose :  West  v. 
Holmesdale  (*). 

As  to  the  suffering  of  a  recovery.  In  the  first  place,  the 
first  taker  of  the  estate  had  no  right  to  suffer  one  ;  not  only 
because  under  the  terms  of  the  will  he  was  not  properly  a 
tenant  in  tail,  but  also  because  by  the  express  terms  of  the 
will  he  was  forbidden  to  do  ''any  act  in  law  or  other- 
wise" that  could  affect  the  trusts  and  limitations  of  Uie  will. 
And  in  the  next  it  is  denied  that  there  is  here  any  sufficient 
allegation  that  a  recovery  had  been  suffered.  In  White  v. 
Smale  (*),  in  a  bill  brought  against  B.  and  C,  the  plaintiff 
stated  a  circumstance  which  was  material  to  charge  C,  not 

Sositively  as  a  fact,  but  as  an  allegation  made  by  B.,  and  a 
emurrer  by  C.  was  on  that  ground  allowed.  That  case  is 
directly  applicable  to  the  statement  here.  Mainwaring  v. 
Baxter  (*)  is  no  authoritjr  here,  for  in  that  case  the  whole 
scheme  was  held  to  be  a  trick  to  defeat  the  law  against  a  per- 
petuity, and  was  therefore  overruled  by  the  court. 

As  to  the  Statute  of  Limitations  itself.  The  defence  on 
account  of  that  statute  must  be  pleaded.  In  Aggas  v.  Pick- 
ereU  (*),  Lord  Hardwicke  had  refused  to  admit  such  a  de- 
fence on  a  demurrer.  The  statute  does  not  directly  apply  to 
equitable  rights  such  as  are  the  foundation  of  the  claim  here, 
and  at  law  it  is  well  settled  by  practice  and  by  decisions 
that  it  cannot  be  taken  advantage  of  but  by  pleading, 
even  though  on  the  face  of  the  declaration  it  should  appear 
that  the  debt  claimed  by  the  plaintiff  had  accrued  twenty 
years  before  action  brought:  ijeev.  Rogers  {^)\  Williams* 
Saunders  (*).  Even  the  most  modern  practice  introduced 
by  the  Judicature  Acts,  and  the  Orders  and  Rules  under 
them,  contained  nothing  contrary  to  this  rule  of  pleading, 
but  required  that  a  substantive  defence,  such  as  that  of  the 
Statute  of  Limitations,  which  does  not  deny  the  cause  of  ac- 
tion, but  only  asserts  that  the  remedy  has  been  taken  awa^, 
should  be  pleaded  (').  And  in  ^Catling  v.  King  (•),  [&7 
with  regard  to  another  statutory  defence,  that  of  the  Statute 
of  Frauds,  it  was  held  that  the  defence  of  the  Statute  of 

0)  Law.  Rep.,  4  H.  L.,  548.  Wms.  Saund,  282,  n.  2 ;  2  Wms.  Saund., 

O  22  Beav.,  72.  626,  n.  6  ;  Chitty  on  Pleading,  Vol.  i,  page 

(«)  6  Ve«.,  458.  606,  n.  (n)  ;  Vol.  iii,  pp.  126^172. 

-    («)  3  Atk.,  225.  (')  Judicature  Act,   1876,    Order   xix, 

(*)  1  Lev.,  110.  rule  18 ;  Order  xxviii,  rule  8. 

(«)  2  Wma  Saaod.,  68  b.     See  also  1        (s)  5  Ch.  D.,  660. 
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Frauds  cannot  now  be  raised  on  demurrer.  And  though  in 
Wood  V.  Midgley  (*)  that  defence  had  at  one  time  been 
allowed  to  be  so  raised,  it  was  to  be  observed  that  the  de- 
murrer there  distinctly,  in  terms,  set  up  the  statute,  and 
alleged  that  the  agreement  sought  to  be  enforced  was  not 
made  in  the  manner  *' lawfully  authorized  by  the  Statute  of 
Frauds."  Here  there  is  no  reference  whatever,  in  the  de- 
murrer, to  the  Statute  of  Limitations.  Now  the  Order 
XXVIII,  rule  2,  requires  that  the  nature  of  the  defence 
should  be  stated,  and  Catling  v.  King  (")  is  a  clear  authority 
that  this  defence  cannot  now  be  raised  by  demurrer.  The 
defences  on  the  two  statutes  are  precisely  similar  in  their 
nature — they  both  admit  the  existence  of  a  cause  of  action, 
but  both  assert  that  there  is  a  matter  of  law  that  prevents 
the  action  from  being  maintained.  To  each  there  may  be 
answers  in  fact  and  in  law,  and  the  plaintiflf  ought  not  in 
any  case  to  be  taken  by  surprise  by  a  demurrer  which  does 
not  specify  the  nature  of  the  defence,  and  so  deprives  him 
of  the  chance  of  replying  to  it. 

Mr.  Southgate^  Q.C.  and  Mr.  Joshua  Williams^  Q.C. 
(Mr.  Dart  and  Mr.  W,  Barber  were  with  them),  for  the  re- 
spondents, were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  this 
case  has  been  very  frequently  described  by  the  learned  coun- 
sel fof  the  appellant  as  a  ''very  important  case."  I  infer 
that  the  amount  of  property  sought  to  be  recovered  is  con- 
siderable, and  therefore  no  doubt  it  would  be  a  matter  of 
importance  for  the  appellant  to  recover  that  property,  and 
I  dare  say  a  matter  of  importance  to  the  respondent  to  lose 
it.  In  that*  sense  the  case  may,  no  doubt,  be  an  important 
case ;  but  if  it  is  meant  that  the  case  is  a  case  of  importance 
as  involving  a  legal  q^uestion  of  nicety  or  difficulty,  I  cannot 
agree  with  that  description  of  it.  It  appears  to  me  to  be  one 
of  the  clearest  cases  which  ever  was  presented  for  the  de- 
cision of  a  court.- 

Now,  my  Lords,  in  the  first  place  it  is  objected  that  the 
58]  decision  *has  been  given  upon  demurrer  on  the  ground 
of  what  is  called  the  Statute  of  Limitations,  although  the 
demurrer  only  mentioned  another  ground.  No  doubt  that 
is  so ;  but  with  regard  to  the  statements  in  the  bill,  I  under- 
stand them  to  be  clear  and  distinct,  and  indeed  it  has  not 
been  argued  that  there  is  anything  ambiguous  or  doubtful 
in  the  statements  upon  the  bill  so  far  as  the  Statute  of  Lim- 
itations is  concerned.  The  bill  states  in  substance  that  the 
plaintiff  has  not  been  in  possession  or  receipt  of  the  rents  of 

(»)  6  De  G.  Mac.  &  Gord.,  41.  (•)  6  Oh.  D.,  660. 
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the  property  he  seeks  to  recover  within  twenty  years,  and  in 
truth  there  can  be  no  doubt  about  that,  because  he  goes  oh 
to  sav  that  he  did  not  know  he  was  entitled  to  them,  there- 
fore he  could  not  have  been  in  receipt  of  them,  or  in  posses- 
sion. So  far,  therefore,  as  the  fact  is  concerned,  it  is  aver- 
red distinctly  in  the  bill.  It  is 'also  perfectly  clear  that 
the  pleader  had  before  his  mind  the  dimculty  raised  by  the 
Statute  of  Limitations,  because  he  endeavors  to  obviate  the 
conclusion  of  law  which  would  follow  from  the  fact  that  he 
was  not  in  possession  within  twenty  years  by  statements 
intended  to  raise  the  question  of  a  direct  trust,  which  I  will 
afterwards  deal  with.  He,  therefore,  had  distinctly  before 
his  mind  the  difficulty  arising  from  the  Statute  of  Limitations. 

In  that  state  of  things  a  demurrer  was  put  in,  a  demurrer 
which,  so  far  as  regards  the  expression  of  the  ground,  men- 
tioned another  ground  of  demurrer ;  but  the  law  always  has 
been,  and  the  law  continues  to  be,  that  in  addition  to  a  spe- 
cified ground  of  demurrer  you  may,  at  the  bar,  allege  any 
other  ground  of  demurrer  which  appears  upon  the  face  of 
the  bill.  The  point,  therefore,  came  in  the  argument  before 
your  Lordships  to  this ;  it  was  contended  on  the  part  of  the 
appellant  that,  whether  you  specified  your  ground  of  de- 
murrer or  not,  you  could  not  now  demur,  by  reason  of  the 
Statute  of  Limitations  applicable  to  real  property. 

My  Lords,  I  conceive  that  there  can  be,  and  ought  to  be,  * 
no  doubt  at  all  upon  that  point.  The  analogy  which  was 
referred  to  of  the  Statute  of  Frauds  is  not  an  analogy  of  any 
weight.  The  Statute  of  Frauds  must  be  pleaded,  because  it 
never  can  be  predicated  beforehand  that  a  defendant  who 
may  shelter  himself  under  the  Statute  of  Frauds,  desires  to 
do  so.  He  may,  if  it  be  a  question  of  an  agreement,  confess 
the  agreement,  and  then  the  Statute  of  Frauds  will  be  inap- 
plicable. With  regard  also  to  the  *Statute  of  Limita-  [59 
tions  as  to  i)ersonal  actions,  the  cause  of  action  may  remain 
even  although  six  years  have  passed.  It  cannot  be  predi- 
cated that  the  defendant  will  appeal  to  the  Statute  of  Limi- 
tations for  his  protection  ;  many  people,  or  some  people  at 
all  events,  do  not  do  so ;  therefore  you  must  wait  to  hear 
from  the  defendant  whether  he  desires  to  avail  himself  of 
the  defence  of  the  Statute  of  Limitations  or  not.  But  with 
regard  to  real  property  it  is  a  question  of  title.  The  plaintiff 
has  to  state  his  title,  the  title  upon  which  he  means  to  rely, 
and  the  Statute  of  Limitations  with  regard  to  real  property 
says  that  when  the  time  has  expired  within  which  an  entry 
or  a  claim  must  be  made  to  real  property,  the  title  shall  be 
extinguished  and  pass  away  from  him  who  might  have  had 
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it  to  the  person  who  otherwise  has  the  title  by  possession, 
or  in  whatever  other  way  he  may  have  it.  Therefore,  if  upon 
the  face  of  the  bill  the  plaintiff  states  that  the  period  allowed 
by  the  statute  has  expired,  he  states  in  law  that  his  title  is 
extinguished,  unless  indeed  he  can  bring  himself  within 
some  of  the  exceptions  under  which  the  statute  allows  his 
title  to  continue.  It  is  therefore  clearly  a  case  in  which  a 
demurrer  where  the  facts  appear  upon  the  bill  is  applicable 
as  a  mode  of  defence,  and  I  repeat  that  there  could  have  been 
no  surprise  in  this  case,  because  it  is  obvious  upon  the  face 
of  the  claim  itself,  that  the  plaintiff  felt  the  difficulty  by 
reason  of  the  Statute  of  Limitations. 

My  Lords,  I  pass  therefore  from  the  argument  upon  the 
technicality  that  the  defence  was  not  properly  raised.  In 
my  opinion  it  was  properly  raised. 

I  now  turn  to  that  which  is  said  to  get  rid  of  the  diffi- 
culty of  the  Statute  of  Limitations,  and  if  that  to  which  I  am 
about  to  refer  does  not  get  rid  of  the  statute,  the  statute  re- 
mains a  fatal  impediment  in  the  way  of  the  plaintiff.  Now, 
what  is  said  to  get  rid  of  the  statute  is  this ;  it  is  said  that  there 
is  here  in  the  devise,  which  is  the  root  of  the  title  for  this 
purpose,  a  devise  in  the  will  of  John  Pennant,  the  testator, 
which  is  an  express  trust,  and  that  the  25th  section,  there- 
fore, of  the  Statute  of  Limitations,  which  deals  with  the  case 
of  an  express  trust,  prevents  the  statute  running.  The  25tli 
section  is  this,  *'That  when  any  land  or  rent  shall  be  vested 
in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui 
que  trusty  or  any  person  claiming  through  him,  to  bring  a 
60]  *suit  against  the  trustee  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent  shall  be  deemed  to  have 
firs*  accrued,"  when  there  has  been  a  conveyance,  "to  a 
purchaser  for  a  valuable  consideration,  and  shall  then  be 
deemed  to  have  accrued  only  as  against  such  purchaser  and 
any  person  claiming  through  him."  You  must  therefore 
have  a  trustee,  a  cestui  que  trust,  and  an  express  trust. 

Now  let  us  see  whether  there  is  here  an  express  trust. 
What  the  will  says  is  this :  there  is  a  devise  to  Richard 
Pennant  and  to  the  heirs  of  "  his  body  lawfully  to  be  begot- 
ten," which  would  create  an  estate  tail,  '*but  upon  special 
trust  and  confidence  in  my  said  son  that  in  case  he  shall 
have  no  issue  of  his  own  body  lawfully  begotten  that  he" 
'*  will  not  do  or  suffer  to  be  done  any  act  in  law  or  otherwise 
to  obstruct  or  prevent  the  several  following  devises,  trusts, 
and  limitations  of "  the  testator's  "estates  and  plantations 
from  taking  effect,  but  on  the  contrary  that  he  will  do  or 
cause  to  be  done  every  act  in  his  power  to  establish  and  con- 
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firm  the  same;"  and  then,  in  case  he  dies  without  lawful 
issue,  there  are  devises  over,  under  one  of  which  it  is  said 
that  the  plaintiflf  would  ultimately  become  entitled. 

Now  with  regard,  in  the  first  place,  to  this  being  an  ex- 
press trust,  I  am  of  opinion  that  it  is  not  an  express  trust 
at  all.  I  do  not  for  a  moment"  mean  to  say  that  you  mav 
not  have  a  trust  of  an  estate  tail.  I  can  conceive,  although 
it  would  be  a  strange  and  unusual  mode  of  conveyancing, 
a  conveyance  or  a  devise  to  a  man  and  the  heirs  of  his  body 
in  trust  for  A.  B.,  and  his  heirs;  and  then  the  estate  tail 
would  be  held  in  trust  for  A.  B,,  and  A.  B.  could  call  upon 
the  tenant  in  tail,  I  dare  say,  to  bar  the  estate  tail  and  to  en- 
large it  into  a  fee  for  his  benefit.  That  would  be  an  express 
trust,  and  there  would  be  a  trustee  and  a  cestui  que  trust. 
But  although  I  find  the  words  here,  ''special  trust  and  con- 
fidence," taking  the  whole  of  the  sentence,  it  really  is  not  a 
special  trust  at  all,  but  an  injunction  against  barring  the  es- 
tate tail ;  a  direction  if  you  like,  an  injunction  if  you  like, 
an  expression  of  confidence  if  you  like;  an  expression  of 
trust  if  you  like,  but  all  centring  in  this,  that  the  estate  tail 
is  not  to  be  barred.     But  that  cannot  be  done  ;  you  cannot 

five  a  man  an  estate  tail  and  express  your  confidence  that 
e  will  not  bar  it ;  you  cannot  *give  a  man  an  estate  [61 
tail  and  say,  I  lay  it  upon  you  as  a  trust  upon  your  con- 
science that  you  shall  not  bar  your  estate  tail.  The  law 
does  not  permit  that  to  be  done.  It  is  therefore  playing 
with  words  to  say  that  thereis  here  anything  of  an  express 
trust ;  as  an  express  trust  is  meant  to  express?  the  relation- 
ship between  a  trustee  and  a  cestui  que  trust,  ' 

But,  my  Lords,  let  me  go  a  little  farther.  What  about  a 
trustee  ?  If  there  is  a  trustee,  it  is  the  devisee,  Richard 
Pennant  Baron  Penrhyn.  The  devisee,  Richard  Pennant 
Baron  Penrhyn,  had  an  estate  to  him  and  the  heirs  of  his 
body,  and  that  which  is  called  a  "trust  and  confidence" 
was  a  trust  and  confidence  that  he  would  not  do  or  suffer 
anything  to  obstruct  the  subsequent  limitations  over  taking 
effect.  Therefore,  if  there  be  a  trust  (which  I  have  already 
denied)  he^  and  he  only,  is  the  trustee,  or,  if  you  like,  he 
and  the  heirs  of  his  body;  and  when  they  came  to  an  end  in 
1808,  the  trustee  upon  whom  the  injunction  was  laid  came 
to  an  end  also.  There  was  no  person  else  who  could  have 
barred  the  entail  or  prevented  the  limitations  over  taking 
effect,  and  the  trust,  therefore,  could  only  be  coextensive 
with  that  jieriod  during  which  the  thing  which  was  depre- 
cated, and  desired  not  to  be  done,  could  nave  been  done. 
But  the  matter  does  not  stop  there.    When  Richard  Baron 
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P^nrhyn  died  in  1808  without  issae  the  estate  tail  came  to 
an  end.  The  claim  avers  that  thereupon  George  Hay  Daw- 
kins  who,  for  the  purpose  of  the  present  controversy,  is  the 
only  person  we  have  to  look  to,  entered  into  possession  and 
continued  in  possession  until  1840.  But  he  was  the  per- 
son in  remainaer  after  the  estate  tail,  and  if  the  estate  tail 
was  not  barred,  he  was  the  person  rightfully  to  succeed  to 
the  estate  in  remainder.  Now  the  plaintiflF  is  in  this  dilem- 
ma ;  he  must  either  say  that  the  estate  tail  was  barred  by 
Richard  Lord  Penrhyn,  or  that  it  was  not.  I  understand 
that  in  the  court  below  he  desired  to  say  that  it  was  not  bar- 
red, but  he  may  have  his  choice ;  it  must  be  one  way  or  the 
other ;  either  the  estate  tail  was  barred  by  the  tenant  in  tail, 
or  it  was  not.  Now  let  us  suppose  that  it  was  barred  ;  if 
the  estate  tail  was  barred  by  Kichard  Lord  Penrhyn,  then 
the  prohibition  against  barring  being  invalid,  an  estate  in 
fee  simple  was  created  absolutely,  discharged  from  everv 
62]  claim  upon  that  estate.  But  if,  on  *the  other  hand, 
the  estate  tail  was-  not  barred  by  Richard  Lord  Penrhyn, 
then  the  entry  by  George  Hav  Dawkins  was  an  entry  as  in 
remainder,  and  the  thing  whicli  the  testator  had  begged  and 
entreated  might  not  be  done,  was  not  done.  The  estate  tail 
was  out  of  the  way,  the  remainders  would  take  effect  and 
there  was  nothing  to  prevent,  in  the  rightful  course  of  those 
remainders,  the  plaintiff  entering  into  possession  if  he  was 
entitled  so  to  do. 

Therefore  there  appears  to  me  here  every  possible  imped- 
iment in  the  way  of  the  appellant.  There  was,  in  my  judg- 
ment, no  express  trust,  there  was  in  my  opinion  no  trustee, 
and  there  was  not,  I  think,  any  person  who  could  be  called 
a  cestui  que  trust  The  plaintiff  either  is  barred  by  the  cir- 
cumstance that  a  recovery  was  suffered,  if  a  recovery  was 
suffered,  or  if  ^a  recovery  was  not  suffered,  there  was  noth- 
ing to  prevent  all  the  limitations  in  the  will  taking  effect  in 
their  natural  order,  and  there  is  nothing,  therefore,  in  the 
averments  of  the  plaintiff  to  show  any  reason  why  at  the 
time  he  was  entitled  to  possession  he  did  not  claim  and  en- 
ter into  that  possession.  The  case,  therefore,  seems  to  me 
to  be  free  from  any  kind  of  doubt  or  ambiguity. 

The  only  other  observation  I  have  to  make  is  with  regard 
to  the  question  of  leave  to  amend.  I  gather  that  no  leave 
was  asked  in  the  court  below,  and  I  am  not  suprised  at  that, 
because  it  is  quite  clear  that,  even  now,  no  suggestion  can 
be  made,  much  less  could  any  evidence  be  given  that  any- 
thing could  be  introduced  into  this  bill  by  way  of  amend- 
ment which  would  in  the  slightest  degree  alter  the  case  of 
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the  plaiDti£f.  I  think  it  is  the  only  thing  we  can  look  upon 
with  satisfaction  in  the  case,  that  more  money  has  not  been 
thrown  away  by  a  more  elaborate  litigation  which,  as  it  ap- 
pears to  me,  must  have  ended,  as  this  must  end,  in  the  de- 
feat of  the  appellant's  claim. 

I  therefore  move  your  Lordships  that  the  appeal  be  dis- 
missed with  costs. 

Lord  Penzance  :  My  Lords,  I  entirely  agree  in  the  opin- 
ion which  has  been  just  now  expressed  to  the  House.  I  think 
that  the  case  upon  the  merits  has  been  so  fully  explained  in 
the  judgments  of  the  court  below  and  by  my  noble  and 
learned  friend  that  I  should  add  ^nothing  to  it  in  point  [63 
of  clearness  if  I  were  to  go  over  the  ground  again. 

The  plaintiff  really  is  barred  by  the  Statute  of  Limita- 
tions. The  events  which  have  occurred,  and  the  time  which 
has  elapsed,  place  it  beyond  doubt  that  he  is  barred  by  the 
Statute  of  Limitations,  unless  he  can  show  that  which  he 
has  attempted  to  show,  namely,  that  the  Statute  of  Limita- 
tions does  not  apply  in  this  case,  because  in  the  original  de- 
vise there  was  an  express  trust  created.  Now,  my  Lords, 
with  reference  to  the  creation  of  that  trust  I  agree  with  what 
has  just  been  said.  I  have  the  greatest  possible  difficulty  in 
comprehending  how  language  of  the  character  which  is  here 
used,  can  be  construed  into  the  creation  of  what  is  commonly 
called  a  trust,  because  it  appears  to  me  to  be  lacking  in  the 
elements  of  a  trust.  I  have  some  difficulty  in  seeing  that 
there  was  any  cestui  que  trust;  or  that  there  were  any  per- 
sons who  could  properly  be  called  trustees.  The  language 
of  the  will,  no  doubt,  includes  within  it  the  word  '*  trust,'' 
but  if  the  language  had  been  otherwise,  the  meaning  would 
have  been  precisely  the  same.  If  instead  of  saying  that  it 
was  upon  '^the  special  trust  and  confidence"  that  in  a 
certain  event  the  estate  tail  should  not  be  barred,  the  tes- 
tator had  said,  "I  forbid,"  or  "I  interdict  the  devisee 
from  barring  the  estate  tail,"  no  question  about  trust  could 
possibly  have  entered  into  anybody's  mind.  The  mere  use 
therefore  of  the  word  "  trust,"  in  the  absence  of  those  ele- 
ments which  belong  to  a  trust,  appears  to  me  to  fail  in  creat- 
ing a  trust. 

My  Lords,  this  question  has  been  considered  really  in 
every  aspect,  and  I  would  call  your  Lordships'  attention  to 
the  way  in  which  it  has  been  put  by  the  learned  Master  of 
the  Rolls.  He  says:  "The  way  to  try  it  is  this  :  suppose 
instead  of  the  words  that  are  after  '  upon  special  trust  and 
confidence,'  I  had  got  these  words,  *but  upon  special  trust 
and  confidence  in  his  said  son  that  in  case  he  should  have 
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no  issue  of  his  own  body  (for  that  is  what  it  means)  he 
should  convey  the  estate  to  John  Smith,'  could  any  one 
doubt  then  that  the  estate  to  John  Smith  was  after  the 
estate  tail  ?  If  it  is  after  the  estate  tail,  whether  it  is  in  de- 
feasance of  the  estate  tail,  or  whether  it  is  in  remainder  after 
the  estate  tail,  it  is  liable  to  be  destroyed  by  the  tenant  in 
tail  suffering  a  recovery  before  the  passing  of  the  act  for  the 
64]  abolition  of  fines  and  ^recoveries,  or  by  now  execut- 
ing a  disentailing  deed.  In  other  words,  the  right  of  the 
actual  tenant  in  tail  to  enlarge  his  estate  to  a  fee  simple, 
cannot  be  restricted  by  any  attempt  on  the  part  of  the 
settlor  or  testator  by  inserting  clauses  either  that  he  shall 
not  exercise  the  right  or  by  defeating  the  estate  tail  in  case 
he  exercises  the  right."  Now  my  Lords,  I  conceive  that 
that  is  unanswerable.  This  clause,  whichever  way  it  is 
looked  at,  really  is  nothing  more  or  less  than  an  interdict 
upon  barring  the  estate  tail,  an  interdict  which  is  contrary 
to  the  law. 

So  much,  my  Lords,  upon  the  merits  of  the  case.  But  it 
has  been  said  that  this  matter  has  not  upon  the  pleadings 
been  treated  in  a  way  to  do  justice  to  the  plaintiff ;  it  is  said 
that  the  defence  cannot  be  raised  upon  demurrer.  I  think 
the  analogy  drawn  from  cases  in  which  the  Statute  of  Limi- 
tations is  applicable  to  debts  at  common  law  is  an  analogy 
that  fails,  for  the  reason  which  has  just  now  been  mentioned 
to  the  House.  The  Statute  of  Limitations  as  applied  to 
debts  is  a  statute  that  does  not  put  an  end  to  the  debt,  it 
merely  prevents  the  remedies  ;  and  it  may  be  taken  advan- 
tage of,  or  it  may  not  be  taken  advantage  of,  according  to 
the  volition  of  the  defendant.  But  the  Statute  of  Limita- 
tions applying  to  real  property,  as  has  been  pointed  out, 
does  more  than  that;  it  goes  to  the  root  of  the  plaintiff's 
claim.  As  the  learned  Master  of  the  Rolls  said,  ''in  that 
case  it  is  not  a  bar  of  the  claim,  it  is  a  divesting  of  title,  or  a 
transference  of  title  to  somebody  else.  If,  therefore,  it  ap- 
pears on  the  face  of  the  claim  that  the  title  which  once  was 
m  the  claimant  has  passed  to  somebody  else,  that  is  a  good 
ground  for  demurrer."  That,  again,  I  think  seems  unan- 
swerable. If  the  result  of  the  statute  is,  that,  upon  the 
face  of  the  claim  as  stated,  the  title  is  no  longer  in  the  plain- 
tiff, surely  that  is  a  matter  which  may  be  raised  by  demurrer. 

But  then — and  this  is  the  part  of  the  case  which  I  listened 
to  with  anxiety  to  see  whether  one  could  with  certainty  feel 
that  justice  had  been  done — it  was  said,  "  But  the  demurrer 
itself  when  it  came  did  not  give  the  plaintiff  any  idea  that 
this  point  as  to  the  Statute  of  Limitations  was  about  to  be 
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i-aised."  Now,  my  Lords,  upon  that  I  was,  as  I  sav,  anx- 
ious to  hear  what  could  be  said  most  fully,  because  if  I  were 
ol  opinion  for  a  moment  that  the  plaintiff  had  been  placed 
at  an  unfair  disadvantage,  I  for  one  should  not  *be  pre-  [65 
pared  to  affirm  this  judgment.  But  I  cannot  see  that  that 
18  so.  I  do  see  upon  the  face  of  the  claim  indications  that 
the  learned  counsel  who  prepared  the  claim  on  the  part  of 
the  claimant  evidently  had  in  his  mind  the  Statute  of  Limi- 
tations, because  he  stated  matters  which  had  no  relevancy 
whatever  unless  they  were  intended  to  apply  to  the  defence 
of  the  Statute  of  Limitations.  I  allude  to  the  statement  that 
the  plaintiff  was  ignorant  of  the  existence  of  the  will,  and 
some  other  matters  which  are  stated. 

But  a  complete  answer  as  it  seems  to  me  to  this  matter  of 
complaint  after  all  lies  in  this,  that  when  the  case  came  to 
be  argued  in  the  court  below  and  when,  as  the  plaintiff 
would  say,  this  defence  of  the  Statute  of  Limitations  was 
sprung  upon  him  unawares,  the  natui-al  and  inevitable  thing 
to  do,  supposing  that  he  had  any  answer  to  that  defence, 
supposing  that  he  was  able  to  put  forward  any  circumstances 
which  would  relieve  him  from  the  operation  of  the  statute, 
would  have  been  for  his  counsel  to  say  that  they  desired  to 
amend  their  claim,  that  they  were  not  aware  that  the  Stat- 
ute of  Limitations  would  be  pressed  against  them,  that  the 
demurrer  had  given  them  no  notice  of  it,  and  that  upon 
leave  being  given  to  them  to  amend  their  claim  they  could 
state  facts  which  would  entirely  relieve  them  from  the  press- 
ure of  the  statute.  It  appears  to  me  that  no  learned  coun- 
sel, certainly  not  the  two  able  counsel  by  whom  the  claimant 
was  represented  in  this  case,  would  have  failed  to  take  that 
step,  if  the  plaintiff  was  able  to  i^tate  such  facts.  And  even 
at  the  bar  or  this  House,  although  I  have  heard  a  great  deal 
about  the  injustice  done  to  the  plaintiff  by  this  demurrer,  I 
have  not  heard  it  stated  that  there  are  any  facts  which  would 
take  the  case  out  of  the  statute. 

Under  those  circumstances,  my  Lords,  I  am  satisfied  that 
the  judgment  of  the  court  below*  ought  to  be  affirmed. 

Lord  O'Hagan  :  My  Lords,  I  am  quite  of  the  same 
opinion.     This  was  a  very  hopeless  case  from  the  starting 

i)oint.  It  has  been  presented  to  us  by  Mr.  Higgins  and  his 
earned  colleague  with  all  the  ability  that  could  have  been 
applied  to  it :  but  they  have  failed,  at  all  events  so  far  as  I 
am  concerned,  to  make  any  injpression  either  as  to  the  mat- 
ter of  practice,  or  as  to  the  matter  of  law. 

*First,  as  to  the  matter  of  practice,  I  felt,  with  mv  [66 
noble  and  learned  friend  who  has  just  addressed  the  iBLouse, 
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that  if  there  had  been  any  oversight  on  the  part  of  counsel 
or  any  mistake  on  the  part  of  the  court,  it  would  behove  us 
to  take  every  means  within  our  power  of  rectifying  a  possi- 
ble error,  and  putting  the  case  in  train  for  full  and  satisfac- 
tory discussion. 

But,  having  attended  very  carefully  to  the  elaborate  argu- 
ment we  have  heard,  I  cannot  say  that,  on  the  first  point, 
I  entertain  a  doubt.  Under  any  circumstances,  I  should 
have  itfuch  hesitation  in  differing  from  the  learned  judges 
of  the  courts  of  first  instance,  who  have  habitually  to  deal 
with  practice  questions.  But  I  do  not  see  sufficient  ground 
for  disputing  the  perfect  correctness  of  their  unanimous 
decision. 

As  to  the  cases  in  courts  of  law  (in  the  courts  of  equity 
we  have  had  no  reference  to  analogous  cases)  I  do  not  think 
that  they  have  any  real  bearing  on  that  before  us.  Amongst 
those  cases,  when  I  was  familiar  with  them  at  the  bar,  there 
could  hardly  have  been  one,  within  ordinary  experience,  in 
which  the  Statute  of  Limitations  could  have  been  eflfectually 
raised  upon  demurrer.  The  immateriality  of  the  statement 
of  time  and  the  use  of  the  videlicet  made  its  application 
generally  impossible,  and  necessitated  the  raising  of  the  de- 
fence by  plea ;  and,  although  my  noble  and  learned  friend 
was  right  in  saying  that  a  case  could  be  imagined  in  which, 
from  the  narrative  of  the  facts,  you  might  properly  infer 
that  there  had  been  such  a  condition  of  things  as  would 
raise  that  defence,  yet  such  a  case  scarcely  ever  occurred  or 
could  occur.  It  is  also  to  be  observed,  as  was  mentioned  by 
my  noble  and  learned  friend  on  the  woolsack,  that,  at  law, 
the  pleading  of  the  statute,  in  order  to  show  the  suspension 
of  liability,  wa»  a  matter  of  discretion  and  of  choice.  It 
was  quite  a  different  thing  from  pleading  it,  with  reference 
to  real  property,  where  it  would  operate  as  a  complete  trans- 
fer of  title  from  one  person  to  another,  and  as  an  absolute 
extinction  of  a  right. 

Then,  my  Lords,  we  have  been  pressed  very  much  upon 
the  ground  of  surprise.  It  has  been  urged,  that  an  im- 
proper advantage  may  have  been  taken  of  the  general  mode 
of  raising  the  question  by  demurrer,  and  that  the  court  ought 
not  to  have  permitted  this.  As  I  have  intimated,  if  I 
67]  thought  such  advantage  *had  been  taken,  or  could 
have  been  taken,  I  should  readily  concur  in  any  amendment 
which  might  accomplish  full  justice  between  the  parties. 
But,  in  the  first  place,  it  is  to  be  observed  that  what  has 
been  done  in  this  case  was  strictly  in  accordance  with  the 
practice  as  established  under  the  Judicature  Act.     The 
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counsel  for  the  appellant  referred  to  the  3d  rule  under  Order 
XXVIII,  but  the  2d  rule  says  this:  *' A  demurrer  shall  state 
specifically  whether  it  is  to  the  whole  or  to  a  part,  and  if  so, 
to  what  part,  of  the  pleading  of  the  opposite  party.  It  shall 
state  some  ground  in  law  for  the  demurrer,  but  the  party 
demurring  shall  not,  on  the  argument  of  the  demurrer,  be 
limited  to  the  ground  so  stated."  We  are  all,  I  take  it, 
quite  aware  that  that  is  a  restatement  of  the  practice  as  it 
prevailed  up  to  the  time  of  the  passing  of  the  act. 

The  pleader  for  the  respondent  specified  one  ground  of 
demurrer,  and  added  that  there  were  others  which  would  be 
relied  upon  at  the  bar.  The  one  ground,  with  reference  to 
the  suffering  of  a  recovery,  has  failed  the  defendant :  but 
the  others  remain,  and  one  of  them  Is  that  upon  which  the 
courts  below  have  unanimously  acted. 

That  being  the  state  of  the  law,  my  Lords,  let  us  see 
whether,  as  a  matter  of  fact,  there  was  any  surprise  in  this 
case.  In  my  opinion,  there  was  none.  Anybody  who  reads 
the  claim  will  see  that  it  was  elaborately  and  carefully  drawn, 
with  a  view  to  the  very  point  on  which  the  respondent  has 
succeeded :  and  no  one  of  common  sense  and  legal  experience 
could  have  failed  to  expect,  from  the  statement  of  such  facts 
as  are  presented  upon  the  face  of  it,  that  the  defence  of  the 
statute  would  be  raised.  Those  facts  were  sufficient  to 
found  that  defence,  and  the  j*aising  of  it  must  have  been, 
and  undoubtedly  was,  anticipated. 

The  learned  counsel  who  settled  the  statement  of  claim 
properly  acted  on  the  anticipation,  and  relied  on  such 
grounds  as  he  could  suggest  to  encounter  the  defendant's 
case,  by  averring  ignorance  of  the  rights  of  the  plaintiff  and 
those  under  whom  he  derived,  and  the  existence  of  an  ex- 
press trust ;  and  nothing  farther  has  been  urged  by  the  ap- 
g»llant  in  the  courts  below,  or  at  the  bar  of  your  Lordships' 
ouse.  The  question  was  asked,  whether  any  additional 
reply  to  the  respondent's  contention  could  be  offered,  which 
might  support  those  already  open  on  the  pleadings  as  they 
♦standi  But  we  were  not  informed  of  the  existence  [68 
of  any,  save,  indeed,  that  one  of  the  learned  counsel  threw 
out,  hypothetically,  that  one  of  the  parties  through  whom 
the  title  had  devolved  might  have  been  abroad  for  a  consid- 
erable number  of  years. 

And  then,  my  Lords,  if  there  had  been, — as  we  have  no 
reason  to  suppose, — any  additional  facts  which  could  have 
helped  the  plaintiff,  we  are  entitled  to  ask, — "Did  he  apply 
to  the  court  below  for  leave  to  amend  ? "  It  was  competent 
to  that  court  fully  to  protect  him,  and  to  say  that,  having 
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been  taken  by  surprise  on  the  argument  of  the  demurrer,  he 
should  suflfer  no  injustice  from  the  effect  of  that  surprise. 
And  we  cannot  doubt  that,  if  a  reasonable  case  had  been 
made  upon  affidavit,  or  otherwise,  the  plaintiff  would  have 
been  allowed  to  amend  his  claim  so  as  to  put  forward  any- 
thing which  might  avail  for  his  protection.  But  no  such 
case  was  made ;  there  was  no  application  for  liberty  to 
amend :  and,  in  my  opinion,  there  is  no  ground  for  com- 

})laiut  as  to  any  surprise  which  could  have  wrought  the 
east  injustice. 

My  Lords,  having  said  so  much  on  the  matter  of  practice 
and  the  conduct  of  the  case,  I  need  add  little  as  to  the  sub- 
stantial defence  of  the  respondent,  and  the  mode  in  which 
the  plaintiff  meets  it.  They  have  been  already  dealt  with, 
very  clearly  and  satisfactorily.  The  case  really  resolves 
itself  into  a  single  point  on  the  one  side  and  a  single  point  on 
the  other.  The  demurrer  raised  a  question  with  reference 
to  the  recovery.  But  that,  for  reasons  which  I  need  not  de- 
tail, need  not  be  considered  now.  The  one  point  of  the 
respondent  is  rested  on  the  operation  of  the  Statute  of  Limi- 
tations, and  the  answer  of  the  appellant  is  that  there  was  an 
express  trust  preventing  its  operation.  If  there  was  not 
such  a  trust  the  statute  plainly  bars  the  plaintiff's  claim; 
and  in  my  judgment  there  was  not.  The  word  "trust"  is 
used  by  the  testator,  but  the  mere  use  of  that  word  does  not 
make  a  trust  in  any  legal  or  equitable  sense.  For  that  pur- 
pose, as  the  Lord  Chancellor  has  said,  you  must  have  a  trus- 
tee ;  you  must  have  a  cestui  que  trust;  you  must  have  some 
fiduciary  relation.  But  there  is  nothing  of  that  sort  here. 
There  is  an  expression  of  "special  trust  and  confidence" 
that  the  son  or  the  testator  will  not  do  a  certain  thing. 
There  is  the  intimation  of  a  hope  that  that  thing  may  not  be 
done.  There  is,  if  you  please,  a  mandate  not  to  4o  it,  but 
69J  there  is  no  more.  There  is  no  creation  of  a  *fiduciary 
relation  between  the  devisee  and  anybody  else ;  and  I  can- 
not see  that  any  one  can  properly  be  regarded  as  a  cestui 
que  trusU  although  if  the  confidence  of  the  testator  had  been 
justified  in  the  event,  as  it  was  not,  the  estate  tail  would 
have  been  maintained  according  to  his  wish,  and  persons  un- 
designated, and  then  unborn,  would  have  had  the  benefit 
of  it. 

Tlie  provision  on  which  the  appellant  relies,  in  my  opin- 
ion, created  no  trust  available  to  him :  and  if  it  had  aimed 
at  that  object,  and,  by  words  sufficient  to  create  it  in  other 
circumstances,  the  purpose  of  the  trust  would  have  been  to 
do  tbat  which  the  law  says  shall  not  be  done.    The  testator 
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gives,  in  the  first  instance,  an  estate  tail.  To  that  estate  tail, 
when  given,  certain  incidents  are  attached,  and  it  is  not  com- 
petent for  a  man  who  has  created  such  an  estate  to  take 
away  those  incidents.  One  of  them  is,  that  the  person  to 
whom  the  estate  tail  is  given  shall  have  certain  powers  oper- 
ating with  certain  consequences,  and  you  cannot,  in  defea- 
sance of  the  estate,  take  away  these  powers,  or  forbid  their 
exercise.  Even  if  there  had  been  a  trust,  as  the  appellant 
alleges,  it  would  be  tainted  with  illegality  by  the  purpose 
of  the  testator  to  nullify  the  action  of  the  law,  and  could  not 
have  been  made  legally  available  to  prevent  the  bar  of  the 
statute.  The  matter  is  verv  clearly  put  by  one  of  the  learned 
judges  in  the  court  below  (Lord  Justice  tfames)  in  this  way : 
"  Now,  if  there  is  one  thing  that  has  been  settled  beyond  all 
question  in  the  real  property  law  of  this  country,  it  is  that 
no  condition,  no  restriction,  no  prohibition,  nothing,  can 
prevent  a  tenant  in  tail  from  suffering  a  common  recovery 
with  all  the  consequences  of  that  common  recovery  ;  and  it 
appears  to  me  to  oe  perfectly  immaterial  whether  the  con- 
veyancer uses  one  form  of  words  or  another."  lam  quite 
of  that  opinion,  and  therefore,  my  Lords,  upon  the  sub- 
stance of  the  case,  as  well  as  upon  the  matter  of  practice,  I 
entirely  concur  with  the  Lord  Chancellor,  and  think  that 
this  appeal  should  be  dismissed. 

Order  appealed  against  affirmed;  and  appeal 
dismissed^  with  costs. 

Lords'  Journals,  27th  November,  1878. 

Solicitors  for  appellant :  OuscoUe^  Wadham  &  Daw. 
Solicitor  for  respondent :  Charles  Frederick  Hore. 

See  31  Eng.  Rep.,  820  note. 
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70]    *Ebenezer  Swinton,   Appellant;    and  Rebecca 
Bailey  and  Others,  Respondents  {^). 

Wm—Bevocation  of  '^Clause  "  in  a  WOl, 

J.  E.  made  a  will  in  which  he  devised  his  house,  lands,  and  tenements  to  his 
mother,  "Elizabeth  E.,  her  heirs  and  assigns,  forever;"  he  afterwards  struck  his 
pen  through  the  words,  "  her  heirs  and  assigns  forever" : 

Held^  that  this  was,  imder  the  6th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  8), 
a  valid  revocation,  by  obliteration,  of  a  clause  in  his  will ;  the  mother  took  only  an 
estate  for  life. 

The  6th  section  of  the  statute  was  satisfied  by  this  act  of  obliteration  of  the  words 
in  question,  which  amounted  to  an  actual  revocation,  and  not  a  mere  alteration. 

1  he  word  **  clause "  in  the  first  portion  of  the  section  may  properly  be  read 
"part" 

Per  Lord  Penzance  :  "Devise"  in  the  statute  means  a  disposition  of  lands,  in 
writing,  and  when  the  statute  says  the  testator  may  revoke  any  "  clause  thereof,"  it 
means  any  intelligible  portion  of  the  devise,  whether  the  effect  is  to  increase  the  ben- 
eficial interest  of  the  taker,  or  the  reverse. 

This  was  an  appeal  against  a  decision  of  the  Court  of 
Appeal,  which  had  reversed  a  previous  judgment  of  the  Ex- 
chequer Division. 

On  the  16th  of  November,  1826,  one  Joseph  Ely  (or  Eley), 
of  the  county  of  Lincoln,  made  his  will,  which  recited  that 
he  was  seised  in  fee  simple  of  certain  land  in  the  parish  of 
Kyme  in  that  county,  and  that  he  was  desirous  in  case  of  his 
death  to  make  a  provision  for  his  mother,  Elizabeth  Ely, 
and  he  gave  the  said  lands,  &c.,  to  his  mother  ^^  to  hold  unto 
her,  the  said  Elizabeth  Ely,  her  heirs  and  assigns  forever." 
He  bequeathed  to  her  also  his  personal  property,  and  made 
her  his  executrix.  The  will  was  attested  by  three  witnesses, 
and  the  attestation  clause  formally  noticed  two  interlinea- 
tions— the  word  "simple"  after  the  word  '*fee,"  and  the 
word  "other"  in  the  clause  revoking  all  other  wills.  There 
was,  however,  an  oblitei-ation  which  the  attestation  clause 
did  not  notice.  In  the  body  of  the  will  the  following  words 
in  the  gift  to  the  mother  "Ely,  her  heirs  and  assigns  for- 
71]  ever,"  had  been  struck  through  *with  a  pen,  out  the 
obliteration  being  more  extensive  than  was  intended,  the 
word  "Ely  "had  been  re-introduced,  and  the  gift  read  thus, 
"to  hold  to  my  said  mother  Elizabeth  Ely,"  the  other  words 
continuing  obliterated.  The  testator  died  in  April,  1836, 
and  his  mother  proved  the  will.     There  was  no  direct  evi- 

0)  Affirming  16  Eng.  R.,  552. 
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dence  relating  to  the  making  of  the  obliterations.  Bat  when 
the  will  was  propounded  for  probate,  on  the  17th  of  Jane, 
1836,  Elizabeth  Ely  made  an  affidavit,  stating  that  on  the 
death  of  the  testator  she  made  search  for  the  will  and  found 
it,  and  observed  the  erasures,  and  she  swore  that  the  will  as 
then  produced  was  in  the  same  state  as  when  she  found  it. 
Probate  was  granted  to  her,  and  she  entered  into  possession 
of  the  property.  On  the  14th  of  December,  1863,  she  made 
a  will  devising  all  her  real  estate  whatsoever  and  wheresoever 
to  her  nephew  Jacob  Swinton  (the  father  of  the  appellant) 
in  fee  simple.  Elizabeth  Ely  died  on  the  11th  of  October, 
1859,  and  on  the  14th  of  November,  1859,  the  respondents 
(claiming  as  co-heiresses-at-law  of  Joseph  Ely)  brought  an 
action  of  ejectment  against  Jacob  Swinton  to  recover  posses- 
sion of  the  premises.  He  at  first  defended  the  action,  but 
then  withdrew,  and  the  plaintiffs  in  the  action  had  posses- 
sion delivered  to  them.  On  the  1st  of  February,  1875,  the 
present  appellant,  as  the  heirat-law  of  the  devisee  Jacob 
bwinton,  brought  ejectment  against  the  present  respondents 
to  recover  possession.  The  cause  was  tried  on  the  17th  of 
March,  1875,  before  Mr.  Justice  Brett  without  a  jury.  A 
verdict  was  entered  for  the  now  respondents,  but  leave  was 
reserved  to  the  appellant  to  move  to  enter  it  for  him.  A 
rule  was  accordingly  obtained,  and  on  the  18th  of  Novem- 
ber, 1875,  judgment  in  the  Exchequer  was  delivered  in  favor 
of  the  appellant.  The  case  was  taken  to  the  Court  of  Ap- 
peal, and  on  the  2d  of  February,  1876,  that  judgment  was 
reversed  (').  This  appeal  was  then  brought.  In  consequence 
of  proceedings  in  the  court  below,  it  was  here  taken  as  es- 
tablished that  the  alterations  and  erasures  had  been  made 
by  the  testator  himself. 

Mr.  Benjamin,  Q.C.,  and  Mr.  T.  H.  Bennett  Q/Lv.  Biale 
was  with  them),  for  the  appellant :  The  question  here  de- 
jjends  on  the  construction  to  be  be  put  on  the  *6th  sec-  [72 
tion  of  the  Statute  of  Frauds  ("),  and  that  question  is  whether 
what  had  been  done  could  be  said  to  be  a  revocation,  by  ob- 
literation, of  a  "devise"  in  a  will,  or  of  a  ''clause"  of  a  de- 

(I)  1  Ex.  D.,  110;  16  Eng.  R.,  562.  lands  and  tenements  shall  remain  and 

{*)  29  Car.  2,  c.  8,  s.  6:  "  No  devise  in  continue  in  force  until  Uie  same  be  burnt, 

writing  of  lands,  tenements,  or  heredita-  cancelled,  torn,  or  oblitered  by  the  tes- 

ments,  nor  any  dau»e  thereof,  shall  at  any  tator   or  by   his  directions   in   manner 

time  after,  Ac,  be  revocable  otherwise  aforesaid,  or  unless  the  same  be  altered 

than  by  some  other  will  or  codicil  in  by  some  other  will  or  codicil  in  writing, 

writing,  declaring  the  same,  or  by  burn-  or  other  writing  of  the  devisor,  signed  in 

ing.  cancelling,  tearing,  or  obliterating  the  presence  of  three  or  four  witnesses 

the  same  by  the  testator  himself,  or  in  declaring  the  same,  any  former  law  or 

his  presence  and  by  his  direction  and  usuage  to  the  contrary  notwithstanding." 
consent ;  but  all  devises  and  bequests  of 

33  Eng.  Rep.  4 
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vise.  It  is  submitted  that  there  was  no  such  revocation. 
The  statute  meant  to  insure  accuracy  in  all  that  was  done 
with  regard  to  wills,  and  therefore  required  them  to  be  exe- 
cuted in  a  particular  manner,  and,  if  an  alteration  was  to  be 
made  in  their  provisions,  required  that  the  alteration  should 
be  made  with  the  same  care  and  formalities  that  had  been 
observed  with  regard  to  the  execution  of  the  will  itself.  If 
a  man  determined  to  revoke  his  will,  he  might  do  so  in  any 
one  of  the  ways  described  in  the  statute,  by  cancelling  the 
will,  by  tearing  it  up,  or  by  obliterating  a  devise  in  it,  or  even 
a  clause  in  any  devise.  Obliteration  was  a  clear  and  intelli- 
gible act  as  applied  to  a  devise.  But  nothing  that  had  been 
done  here  came  within  any  one  of  the  descriptions  in  the 
statute.  The  words  in  the  section  were  precise,  a  "devise'' 
or  a  ** clause"  of  a  devise.  Nowhere  the  devise  had  not 
been  revoked,  the  devise  to  the  testator's  mother  remained, 
as  it  had  been  originally  made.  Then  had  a  clause  of  that 
devise  been  rovoked  ?  Certainly  not.  The  words  obliterated 
did  not  form  a  clause  of  the  devise,  but  were  only  qualifying 
words  attached  to  it,  showing  the  nature  of  the  estate  she 
was  to  have  in  the  land  devised.  If  they  effected  any  pur- 
pose at  all,  they  only  effected  an  alteration  in  the  quality 
of  the  thing  devised,  and  then  they  required  to  be  formally 
attested  in  the  way  in  which  the  will  itself  had  been  attested. 
Not  being  so  attested,  they  had  no  effect  whatever,  and  the 
will. remained  as  before.  The  statute  did  not  allow  the  in- 
terest of  the  devisee  to  be  increased  except  by  an  alteration 
of  the  will  properly  attested.  Nor  did  it  allow  the  interest 
to  be  diminished  except  the  alteration  was  attested  in  the 
73]  same  manner.  In  the  court  *below,  the  importance  of 
the  technical  and  precise  word  *' clause"  had  been  disre- 
garded, and  the  vague  and  indefinite  word  "part"  had  been 
Sut  as  its  equivalent.  But  so  to  construe  the  clause  was  to 
efeat  the  very  object  of  the  statute,  which  allowed  the 
obliteration  of  a  devise  or  a  clause  of  a  devise,  but  did  not 
allow  the  alteration  of  it  except  as  attended  with  certain 
specified  formalities.  If  a  man  devised  Blackacre  and 
Whiteacre  to  A.,  and  then  obliterated  the  devise  of  White- 
acre,  there  would  be  a  revocation  as  to  Whiteacre,  but  the 
devise  to  Blackacre  would  remain  as  before,  for  the  two  de- 
vises were  distinct  things,  and  each  was  complete  in  itself. 
But  as  to  Whiteacre,  that  would  be  the  obliteration  of  a 
"clause"  of  the  original  devise,  and  so  would  satisfy  the 
words  of  the  statute.  The  obliteration  would  be  complete 
in  itself,  it  would  be  so  far  a  revocation  ;  but  an  alteration 
as  to  the  quality  of  the  thing  devised  would  not  be  a  revoca- 
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tion.»  and  would  not  fall  within  the  words  of  the  statute.  In 
Locke  V.  James  (*)  the  testator  gave  an  estate  charged  with 
£600  payable  to  his  daughter.  He  afterwards  altered  that 
sum  to  £200,  and  added  a  written  declaration  that  the  an- 
nuity was  to  be  £200.  That  was  an  alteration  of  the  thing 
devised,  a  substitution  of  one  thing  for  another,  and  not  be- 
ing properly  attested  was  held  to  be  ineffectual.  Ex  parte 
lUhester  (')  had  recognized  the  same  principle,  and  it  was 
applied  in  Winsor  v.  Pratt  (*).  In  Short  v.  Smith  {*)  the  in- 
tention of  the  testator  was  not  to  revoke  a  devise,  but  to 
change  the  trustees,  and  Lord  EUenborough  said  {*)  that  it 
would  be  unreasonable  to  construe  such  a  purpose  as  a  rev- 
ocation of  the  will  itself,  but  it  was  a  complete  revocation 
as  to  the  trustees.  So  in  LarJcins  v.  Larkins  (')  the  devise 
was  to  three  trustees — the  devise  to  one  of  them  had  been 
oblitered — that  was  not  a  mere  alteration  of  the  will ;  it  was 
a  clear  revocation  of  the  devise  to  the  one  trustee ;  it  was 
complete  in  itself,  and  so  was  within  the  words  of  the  statute. 
Had  it  been,  as  it  was  here,  a  mere  alteration  of  the  interest 
given,  being  unattested,  it  would  have  been  ineffectual. 

Mr.  Wills,  Q.C.,  and  Mr.  Mellor,  Q.C.  (Mr.  Dunning  w^l^ 
with  them),  for  the  respondents :  The  obliteration  here  was, 
under  the  statute,  a  declaration  of  *the  intention  of  [74 
the  testator  to  revoke  the  gift  of  a  fee  simple  estate  to  his 
mother.  Suppose  there  had  been,  first,  a  devise  to  Elizabeth 
Ely — and  then  the  words — '*and  after  her  decease  to  hei* 
heirs  and  assigns  forever."  The  appellant  could  hardly 
have  denied  that  two  devises  would  have  been  made.  If  so, 
then  the  obliteration  of  the  latter  words  must  have  amounted 
to  the  revocation  of  a  devise,  or  a  clause  in  a  devise.  It 
was  the  same  here.  It  was  not  a  mere  alteration  qualifying 
the  gift,  but  a  real  and  substantial  revocation  of  a  devise  of 
a  fee  simple  estate — an  estate  equal  to  that  which  he  recited 
himself  to  possess.  He  had  at  first  given  such  an  estate ; 
he  changed  his  intention,  and  he  revoked  the  gift  He  re- 
voked it  by  obliteration,  which  he  could  do  in  accordance 
with  the  very  words  of  the  statute :  Jarman  on  Wills  (*). 
Here  words  were  struck  out ;  there  was  no  mere  alteration, 
but  a  positive  revocation  by  obliterating  that  which  had  been 
given,  and  the  whole  will  showed  that  this  had  been  the 
intention  of  the  testator. 

Mr.  Benjamin  replied. 

Q)  11  M.  <k  W.,  901.  (<)  4  East,  419. 

(»)  7  Vea.,  348.  (»)  4  East.  429. 

(«)  2  B.  <k  R,  660.  (•)  8  B.  A  P.,  16-109. 

(')  Vol.  i,  pp.  126,  132. 
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The  Lord  Chancellor  (Earl  Cairns):  My  Lords,  this  is 
the  case  of  a  will  fifty  years  old,  the  will  having  been  made 
on  the  15th  of  November,  1826.  The  question  is  important, 
no  doubt,  to  the  parties  in  the  present  case,  but  it  is  not  of 
any  very  extended  importance  with  reference  to  other  wills. 

The  will  is  that  of  a  testator  of  the  name  of  Joseph  Ely, 
who  api)ears  to  have  been  resident  in  the  county  of  Lincoln. 
As  the  will  originally  stood  it  ran  thus :  [His  Lordship  here 
read  the  words  of  the  devise.] 

Subsequently  (as  it  must  now  be  taken),  to  the  execu- 
tion of  this  will,  an  obliteration  was  made  in  it ;  and  it  must 
also  be  taken,  for  the  purpose  of  the  present  appeal,  that 
that  was  an  obliteration  made  by  the  testator  himself.  The 
obliterations  consisted  in  this :  In  the  devise  of  the  real  es- 
tate, after  the  word  "Elizabeth"  the  testator  struck  out 
*'  Ely  "  ("Ely  "  evidently  having  been  struck  out  by  mistake, 
for  he  restored  it ;  but  that  makes  no  difference) ;  and  he 
also  struck  out  the  words  "her  heirs  and  assigns  forever." 
In  the  bequest  of  personalty  also,  after  "Elizabeth  Ely," 
75]  the  words  *"  her  executors,  administrators,  and  assigns 
absolutely,"  are  struck  out.  I  refer  to  that,  because  I  think 
it  not  unimportant  in  reference  to  the  first  observation 
which  arises  on  the  matter. 

Now,  my  Lords,  I  think  you  cannot  for  one  moment  doubt 
that,  putting  aside  all  legislation  upon  the  subject,  lobking 
to  the  character  of  the  obliteration  which  was  here  made, 
and  to  the  fact  (which  must  be  taken  to  be  admitted)  that  it 
was  done  by  the  testator,  this  was  an  alteration  made  de- 
liberately with  a  set  purpose,  having  reference  both  to  the 
real  and  to  the  personal  estate,  and  operating  or  being 
intended  to  operate  in  the  same  way  with  regard  to  both.  I 
do  not  stop  to  consider  whether  it  had  the  same  operation 
upon  the  personalty  as  it  had  upon  the  realty;  prooably  it 
had  not.  But  it  is  obvious  that  the  person  who  made  the 
obliteration  desired  to  remove,  in  the  one  case  and  in  the 
other,  the  limitation  of  the  words  which  had  been  super- 
added to  the  name  "Elizabeth  Ely,"  the  words  with  regard 
to  the  real  estate  being  "her  heirs  and  assigns  forever," 
and  with  regard  to  the  personal tv,  "  her  executors,  adminis- 
trators, and  assigns  absolutely."  That  it  was  done  there- 
fore, putting  aside  the  question  of  statutory  enactment, 
animo  revocandi^  there  cannot,  I  think,  be  any  doubt  what- 
ever. 

That,  my  Lords,  being  the  state  of  the  facts  of  the  case, 
what  is  the  legislation  which  it  is  necessary  for  your  Lord- 
ships to  look  at  upon  the  subject  %    Was  this  obliteration 
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effectoal  with  regard  to  the  real  estate  to  alter  the  devise,  so 
that  whereas  Elizabeth  Ely,  under  the  will  as  it  originally 
stood  would  have  an  estate  in  fee  simple  absolutely,  under 
the  will  as  obliterated  she  would  have  only  an  estate  for 
life }  Now,  my  Lords,  the  statute  which  has  to  be  looked 
to  with  reference  to  that  question  is  the  Statute  of  Frauds. 
The  6th  section  of  the  Statute  of  Frauds  consists  of  two 
parts,  and  I  will,  in  the  first  instance,  read  the  first  part  of 
it :  [His  Lordship  read  it.]  That  is  the  first  part  of  the 
section.  The  second  part  is  put  in  apposition  to  the  first, 
and,  as  I  took  the  liberty  of  suggesting  during  the  argu- 
ment, it  seems  to  me  to  be  inserted  for  the  purpose  of  consti- 
tuting an  equilibrium  between  the  two  portions  of  the 
enactment.     It  runs  thus  :  [His  Lordship  read  it.] 

My  Lords,  I  think  that,  in  reality,  your  Lordships  need 
apply  your  attention  to  no  more  than  the  first  half  of  the 
section,  because  it  must  be  obvious  that  the  object  of  the 
Iiegislature  was  *in  the  second  part,  merely  to  declare  [76 
affirmatively  the  consequenc^e  which  resulted  from  the  first 
part.  The  reference  to  the  first  part  of  the  section,  by  the 
use,  in  the  second  part,  of  the  words  "in  manner  aforesaid," 
shows  that  it  was  not  intended  by  the  second  part  to  cut 
down  whatever  might  be  the  operation  of  the  first.  Now 
the  first  -psiTt  is  expressed  negatively,  but  involved  in  it  there 
is  redlly  an  affirmative  enactment.  The  Statute  of  Frauds 
had  provided  that  there  should  be  no  will,  devising  lands 
validly,  unless  it  was  executed  and  attested  in  a  particular 
way ;  but,  then,  a  will  being  valid  under  the  first  part  of 
the  statute,  there  is,  in  this  section,  a  provision  as  to  revo- 
cation ;  and  I  take  the  first  part  of  the  6th  section  to  enact, 
in  substance,  this :  '^  That  a  devise  in  writing  of  lands,  and 
any  clause  thereof,  shall  be  revocable  by  burning,  cancel- 
ling, tearing,  or  obliterating  the  same  by  the  testator  him- 
self," that  is,  by  burning,  cancelling,  tearing,  or  obliterating 
the  devise,  or  any  clause  thereof.  And  inasmuch  as  you 
have  the  words  ''burning"  and  "cancelling,"  which  apply 
to  a  material  object,  you  obtain  from  that  the  obvious  proof 
that  "devise"  must  mean  the  will,  the  written  paper  ex- 
ecuted in  the  manner  provided  by  the  statute. 

The  enactment  therefore  is  that  the  will  may  be  revoked, 
and  any  clause  in  the  will  may  be  revoked,  by  burning, 
cancelling,  tearing,  or  obliterating  the  same,  or  by  another 
writing  executed  in  the  manner  provided  by  the  statute. 
Those  are  the  two  ways  in  which  a  revocation  may  take 
place.  Of  course,  from  the  very  nature  of  things,  those  two 
ways  are  not  coextensive.     You  will  of  course  be  able,  by 
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means  of  a  fresh  writing,  to  produce  results  much  more  ex- 
tensive than  you  can  produce  by  cancelling  or  obliterating ; 
but  where  you  can  produce  results  which  are  intelligible  by 
cancelling  or  obliterating,  the  statute  allows  you  to  do  it ; 
where  you  cannot  attain  the  end  and  object  which  you  have 
in  view  by  cancelling  or  obliterating,  you  must  resort  to  the 
larger  and  higher  means  of  making  another  writing.  Of 
course  you  may  by  the  other  writing  produce  every  result 
that  you  can  produce  by  cancelling  or  obliterating;  but  it 
does  not  follow  that  by  cancelling  or  obliterating  you  can 
produce  every  result  that  you  can  produce  by  a  diflFerent 
writing.  The  one  is  a  lower  form,  a  lower  power  of  altera- 
tion than  the  other ;  the  other,  that  is  to  say,  the  fresh  writ- 
ing, is  the  higher  power. 

77]    *That,  my  Lords,  being  the    scheme  of  the  statute, 

let  me  apply  it  to  what  is  done  in  the  present  case.     You 

have  here  a  devise  ''  to  Elizabeth  Ely,  her  heirs  and  assigns, 

forever,"  and  the  testator  obliterates  the  words  "her  heirs 

and  assigns   forever"  (I  overlook  the  obliteration  of  the 

surname  '*Ely,"  as  it  is  immaterial),  leaving  it  to  stand  a 

devise  to  Elizabeth. Ely ;  so  that  she  takes  under  a  devise 

which  does  not  go  beyond  her  own  life,  and  does  not  pass  to 

heirs.     Now,  I  ask  in  the  first  place,  Why  is  that  not  within 

the  statute  ?    The  statute  speaks  of  any  clause  in  the  devise, 

(which  I  take  to  mean  in  the  will),  being  obliterated  by  the 

testator.     Are  the  words  '*her  heirs  and  assigns  forever" 

not  a  clause  in  the  will?    Why  not !    It  has  been  suggested 

that  a   clause  must  mean  something   self-contained,   and 

independent,  which  when  presented  on  paper  would  have  a 

meaning  by  itself,  without  reference  to  the  context.     I  do 

not  know  any  law  which  says  that  that  is  the  necessary 

meaning  of  the  word  '*  clause."     When  I  read  an  enactment 

speaking  of  a  devise,  that  is  to  say,  speaking  of  a  will  or 

any^  clause    in    a   will,  I  naturally  infer  that  the    word 

'^clause"  there  means  some  collocation  of  words  in  the  will 

which,  when  removed  out  of  the  will,  will  leave  the  rest  of 

the  will  intelligible.     I  know  no  rule  which  says  that  the 

clause  itself  must  be  capable  of  being  read  as  a  document 

h'^^h^^^  if  taken  alone.     The  main  object  is  to  see  if  that 

which  yoxx  obliterate,  which  you  claim  the  right  to  obliterate 

whi^^   Under  the  statute,  is  something  in  the  first  place 

tiQj^^     3^ou  can  obliterate  de  facto  ;  because  if  the  oblitera- 

lowin^^^^^  be  made  de  facto  ^  then  of  course  the  statute  al- 

inatat^     it  to  be  made  must  be  inoperative.     Now  in  this 

strike  ^^»   ^/"^^^^y   ^^®  obliteration  can  be  made.     If  you 

Out  the  words   "her  heirs  and  assigns  forever,"  the 
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will  reads  as  accurately  as  the  most  skilfal  conveyancer 
conld  have  worded  it.  It  is  complete  and  perfect  in  every 
point. 

Then,  my  Lords,  is  there  any  decision  which  says  that  the 
word  "clause"  must  be  taken  in  the  limited  sense  which  is 
assigned  to  it  1  I  know  of  none.  On  the  contrary,  when  I 
look  to  the  cases  which  have  been  referred  to,  viz.,  Larkins 
V.  Larkins  (')  and  Short  v.  Smith  (*),  it  appears  to  me  that 
in  those  cases  no  such  meaning  *was  supposed  to  be  [78 
attached  or  to  be  attachable  to  the  word  "clause." 

But,  my  Lords,  I  must  go  farther.  I  must  say  that  if 
we  are  to  resort  to  first  principles,  and  to  a  technical  ex- 
amination of  the  character  of  the  words  which  are  here  ob- 
literated, as  I  understand  the  rule  of  law  it  is,  that  where 
you  have  a  devise  "  to  A.  B.  and  to  his  heirs  and  assigns  for- 
ever," in  the  eye  of  the  law  that  is  a  devise  to  A.  B.,  and  a 
devise  to  his  heirs  and  assigns  forever.  The  law  says  what 
the  words  say, — that  you  have  there  a  devise  to  all  of  those 

Eersons.  No  doubt  the  law  goes  on  to  say  that  where  you 
ave  a  devise  made  in  that  way  the  ancestor  shall  have  the 
dispositive  power  over  the  whole  fee  simple ;  but  that  is  for 
the  reason  that  you  have  got  the  devise  to  the  heirs  ad  infi- 
nitum^ and  the  devise  cannot  have  effect  given  to  it  in  an^ 
other  way  except  by  treating  the  words  as  words  of  limi- 
tation. 

Therefore,  whether  I  look  to  the  words  of  the  statute,  to 
what  must  be  the  popular  meaning  (having  regard  to  the 
statute)  of  the  term  "clause,"  or  or  whether  I  look  to  the 
legal  signification  of  the  devise  to  the  heirs  of  Elizabeth  Ely, 
in  the  one  case,  and  in  the  other,  I  find  that  there  is  some- 
thing which  in  my  judgment  can  be  removed  out  of  the  will 
by  obliteration,  something  which,  when  obliterated,  is  re- 
voked, something  which  the  testator,  having  written,  desires 
to  recall,  and  which  he  is  allowed  to  recall,  and  to  treat  as 
pro  non  scripto  by  the  process  of  obliteration  provided  for 
by  the  statute. 

My  Lords,  I  therefore  am  clearly  of  opinion  that  the  con- 
clusion arrived  at  by  the  Court  of  Appeal  in  this  case  was  a 
correct  one ;  that  the  striking  out  of  the  words  was  justified  by 
the  statute ;  and  that  the  will  for  the  purposes  of  the  devise 
is  to  be  read  as  if  those  words  had  never  been  included  in  it. 

I  therefore  submit  to  your  Lordships  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Penzance  :  My  Lords,  the  question  in  this  case 
turns  entirely  upon  the  meaning  of  the  6th  section  of  the 

(»)  8  B.  A  P.,  16-109.  O  4  East,  419. 
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Statute  of  Frauds ;  and  I  agree  with  what  has  just  been  said, 
79]  that  although  the  form  of  the  section  *18  negative  yet 
it  contains  within  it  an  affirmative  proposition.  I  read  the 
earlier  part  of  the  section  as  being  a  power  conceded  to  a 
testator  to  revoke  by  cancelling,  burning,  obliterating,  or  by 
another  writing  properly  executed,  some  portion,  at  least,  of 
his  testamentary  disposition.  Now,  in  considering  to  what 
extent  that  power  was  intended  to  be  given,  of  course  we 
must  have  regard  to  the  precise  words  of  the  section.  It 
would  run  in  the  affirmative  form  in  this  way:  "Any  devise 
in  writing  of  lands,  tenements,  or  hereditaments,  or  any 
clause  thereof,  shall,  at  anv  time  after  a  certain  date,  be 
revocable  by  any  other  will  or  codicil  in  writing,  or  other 
writing  declaring  the  same,  or  by  buring,  cancelling,  tearing, 
or  obliterating  the  same  by  the  testator  himself,  or  by  others 
in  his  presence  and  by  his  directions  and  consent."  Now, 
to  begin  with,  what  is  the  meaning  of  the  word  "devise?" 
The  previous  section  says  that  all  devises  of  lands  "  shall  be 
in  writing  and  signed  by  the  party  so  devising  the  same;" 
and  then  the  6th  section  speaks  of  a  "devise  in  writing  of 
lands,  tenements,  or  hereditaments."  I  understand  by  that 
language  that  the  meaning  of  the  word  "devise"  is  those 
words  reduced  into  writing  which  carry  with  them  a  dispo- 
sition of  land.  "Devise  "  does  not  mean  the  whole  will,  be- 
cause' there  may  be  many  other  things  in  the  will  that  have 
nothing  to  do  with  the  devising  of  lands ;  but  it  means  that 
group  or  collocation  of  words  reduced  into  writing  which 
operates  as  a  disposition  of  the  testator's  lands.  Now  this 
section  obviously  gives  a  power  to  revoke  any  such  devise 
when  it  has  been  made,  by  burning,  cancelling,  tearing,  or 
obliterating  those  words,  and  if  the  whole  of  such  words  were 
obliterated  it  would  entirely  revoke  the  devise.  It  farther 
gives  the  testator  power  to  revoke  the  devise  "by  some  other 
will  or  codicil  in  writing"  (that  is,  a  complete  will  or  codi- 
cil) ' '  or  other  writing  declaring  the  same."  Declaring  what  ? 
Why,  declaring  that  he  had  revoked  or  intended  to  revoke 
the  devise.  So  far  no  one  would  dispute  the  construction  of 
the  section. 

But,  my  Lords,  in  addition  to  that  a  power  is  conferred 
upon  the  testator  to  revoke  "any  clause"  of  his  devise. 
Now,  what  is  the  meaning  of  those  words  ?  My  Lords,  I 
have  read  with  great  attention  and  care  the  decision  of  the 
learned  judges  in  the  Court  of  Exchequer,  and  I  And  that 
80]  the  learned  Lord  Chief  Baron  has  ^considered  that  the 
words,  "any  clause  thereof,"  that  is  to  say,  any  clause  of 
the  devise,   necessarily  mean  words  which  contain  within 
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themselves  a  devise ;  because  be  says  in  express  terms,  ^^  It 
is  the  entire  devise  and  bequest,  and  must  remain  in  force 
until  cancelled  in  the  manner  pointed  out  by  the  statute." 
Then  he  refers  to  the  cases,  and  then  he  says,  speaking  of 
the  case  of  Larkins  v.  Larkins  ('),  "There,  was  a  complete 
devise  as  regarded  those  two  persons,  and  the  alteration  op- 
erated as  to  what  was  struck  out ;  it  was  a  complete  revoca- 
tion as  to  that  particular  trustee,  and,  if  so,  it  comes  within 
the  words ;"  that  is  to  say,  he  looks  upon  the  case  of  Lar- 
kins v.  Larkins  (*)  in  this  light :  he  says  that  although  it 
was  one  sentence,  yet  it  really  contained  within  it  two  com- 
plete devises ;  and,  inasmuch  as  the  one  name  was  struck 
out,  it  was  within  this  clause  of  the  Statute  of  Frauds,  be- 
cause the  striking  out  ox)era,ted  as  a  complete  revocation  of 
that  entire  devise. 

Therefore,  my  Lords,  it  seems  to  me  that  the  learned 
judge  whose  judgment  I  have  been  reading  considered  that 
m  order  to  bring  a  case  within  this  section  of  the  act  of  Par- 
liament it  was  necessary  that  the  thing  which  was  struck 
out,  and  which  was  to  be  revoked,  should  be  a  set  of  words 
containing  a  complete  devise.  But  it  is  obvious  that  it  was 
not  necessary  for  the  learned  counsel  for  the  appellant  in 
your  Lordships'  House  to  go  so  far  as  that,  and  I  do  not 
think  he  did  go  so  far ;  he  was  content  to  take  his  stand 
upon  a  narrower  ground  than  that ;  he  said  that  the  words 
"the  devise  or  any  clause  thereof"  must  mean  some  inde- 

Sendent  sentence,  some  set  of  words  which  have  an  indepen- 
ent  meaning  of  their  own  without  reference  to  any  context ; 
and  he  said  that  if  there  were  such  words  as  those,  no  doubt 
a  testator  might,  either  by  another  and  properly  executed 
instrximent,  or  by  striking'his  pen  through  them,  get  rid  of 
and  revoke  such  words.  But,  my  Lords,  I  am  not  aware 
that  there  is  anything  in  the  statute  which  justifies  that  in- 
terpretation. W  hen  you  speak  of  a  devise  (meaning  thereby 
what  I  have  already  suggested,  viz.,  a  set  of  words  carrying 
with  them  a  disposition  of  lands)  and  when  you  say  that  it  may 
be  revoked  in  the  whole,  or  that  any  clause  thereof  may  be 
revoked,  it  seems  to  me  to  be  putting  a  construction  upon  the 
♦statute  for  which  there  is  no  warranty  in  the  language,  [81 
to  say  that  that  clause  must  be  an  independent  sentence. 
One  can  easily  see,  by  putting  an  illustration,  that  no  rea- 
sonable object  of  the  Legislature  would  be  effected  by  such 
a  mode  of  construction,  because,  as  I  think  was  put  in  the 
course  of  the  argument,  if  in  this  case,  instead  of  the  words 
*'her  heirs  and  assigns  forever,"  the  sentence  had  stopped 

(')  8  B.  &  P.,  16-109. 
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at  the  words  "Elizabeth  Ely,"  and  then  in  a  subsequent 
sentence  it  had  run  in  this  way:  "And  I  farther  declare 
that  after  the  death  of  my  said  mother  the  said  property 
shall  go  to  her  heirs  and  assigns  forever,"  you  would  have 
had  an  independent  sentence,  and  there,  according  to  the 
construction  contended  for,  the  devise  might  have  been  re- 
voked in  that  respect  without  touching  the  rest  of  the  will. 
My  Lords,  it  is  hardly  conceivable  that  the  Legislature  in- 
tended in  this  section  to  make  a  distinction  between  two 
things  that  are  identical  in  effect,  the  only  difference  between 
them  being  that  in  the  one  case  the  words  which  carry  the 
devise,  or  carry  the  beneficial  intention  into  effect,  are  to  be 
found  as  portions  of  a  larger  sentence,  whereas  in  the  other 
case  they  form  an  independent  sentence.  One  cannot  see 
any  reason  for  such  a  mode  of  legislation.  If  the  intention 
was  to  allow  a  part  of  a  devise  to  be  revoked,  there  seems 
to  me  to  be  no  object  in  confining  the  power  so  to  revoke  to 
cases  in  which  the  part  to  be  revoked  found  a  place  in  some 
independent  sentence. 

But,  my  Lords,  upon  this  point  of  the  matter,  what  say 
the  cases  that  have  been  referred  to  ?  The  two  cases  that 
have  been  cited  appear  to  be  the  only  cases  that  have  arisen  ; 
which  certainly  is  a  very  remarkable  circumstance.  The 
Statute  of  Frauds  was  not  passed  yesterday,  and  the 
thousands  and  thousands  of  wills  which,  since  the  passing 
of  the  statute,  have  had  words  struck  out  of  them,  one  would 
have  thought  would  have  given  rise  to  this  question,  if  the 
matter  had  been  doubted.  After  all,  only  two  cases  have 
been  produced  to  your  Lordships'  House  in  which  the  mat- 
ter has  in  any  way  been  raised.  In  both  those  cases,  as  I 
understand  it,  it  was  not  doubted  that  you  could  get  rid  of 
a  devise  to  A.  B.  by  striking  out  the  name  A.  B.  But  A.  B. 
is  not  an  independent  sentence ;  it  has  no  meaning  in  itself ; 
a  man's  name  standing  alone  without  any  context  has  no 
meaning  whatever  ;  it  is  no  part  of  a  testator's  express  dis- 
82]  position  to  use  the  word  A.  B.  *or  the  words  "John 
Brown."  It  seems  to  me,  therefore,  that  those  cases,  so  far 
as  they  go,  proceed  upon  the  idea  that  the  words  "  any  clause 
thereof"  are  not  to  be  confined  to  cases  in  which  there  is 
some  entire  independent  sentence,  which,  standing  alone 
and  entirely  free  of  context,  has  a  meaning  of  its  own. 

Bnt,  my  Lords,  another  matter  has  been  touched  upon. 
It  is  not  necessary  for  the  determination  of  this  case,  because 
here  the  effect  of  what  has  been  done  has  not  been  in  any 
way  to  increase  but  on  the  contrary,  to  decrease  the  interest 
that  Elizabeth  Ely  took.     But  I  confess  that  I  have  been 
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wholly  unable  to  appreciate  the  arguments  which  have  been 
used  elsewhere,  and  to  some  extent  in  this  House,  upon  the 
question  whether,  supposing  it  to  be  established  that  this 
section  of  the  Statute  of  Frauds  really  did  give  to  the  testa- 
tor the  power  to  revoke  a  portion  of  a  devise, — that  is  to  say, 
a  portion  of  the  words  constituting  a  devise, — that  power 
would  cease  to  exist  in  a  case  where  the  effect  of  revoking 
a  portion  of  the  words  used  would  be  to  increase,  and  not  to 
diminish,  the  interest  of  the  taker.  If  that  construction  is 
to  be  put  upon  the  statute,  it  ought,  I  think,  to  have  some 
words  from  which  that  inference  could  be  drawn.  The  stat- 
ute says.  You  may  revoke  a  portion  of  those  words  consti- 
tuting the  devise  if  you  like ;  but  it  says  nothing  about  the 
effect.  Of  course  it  is  easy  enough  to  put  hundreds  of  in- 
stances in  which,  as  suggested  by  the  Lord  Chancellor,  there 
having  originally  been  the  words  "without  impeachment  of 
waste,"  a  testator  strikes  his  pen  through  them,  and  there 
is  then  an  end  of  that  disposition.  Then  another  case  may 
be  put,  perhaps  rather  in  the  opposite  direction  ;  where  A. 
and  B.  are  joint  tenants  or  tenants  in  common.  Whatever 
may  be  the  restriction  or  qualification  that  is  struck  out, 
whether  it  may  have  a  tendency  to  increase  the  benefit  of 
the  person  in  question  or  not,  appears  to  me  to  be  quite 
immaterial. 

My  Lords,  the  opposite  idea,  I  think,  is  founded  upon 
a  view  of  the  word  ''devise,"  which  is  contrary  to  what  I 
have  suggested  to  your  Lordships  as  the  proper  view.  As 
I  understand,  the  idea  involved  in  that  argument  is  this :  A 
devise  is  a  gift ;  if  a  testator  has  made  a  gift  to  a  man  the 
statute  gives  him  power  to  revoke  the  gift  or  any  part  of  it, 
and  not  only  to  revoke  a  part  of  the  gift,  but  to  give  some- 
thing more.  Looked  at  in  that  light  one  ^understands  [83 
the  idea  ;  but  I  venture  to  think  that  the  word  "devise"  is 
not  to  be  read  that  way,  but  that  a  devise  merely  means  a 
disposition  of  lands  in  words  in  writing,  and  that  when  you 
say  that  the  testator  may  revoke  "any  clause  thereof,"  that 
is,  may  revoke  any  portion  of  those  words,  it  means  anjr  in- 
telligible portion  oi  those  words,  whether  the  effect  is  to 
increase  the  beneficial  interest  of  the  taker,  or  the  reverse. 

My  Lords,  I  do  not  think  that  1  need  farther  discuss  this 
matter.  I  am  entirely  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  gave  the  right  construction  to  this  section. 
The  judgment  in  the  Court  of  Exchequer  appears  to  me  to 
be  far  too  narrow,  because  the  result  of  it  would  be  this  : 
that  if  a  man  had  made  a  devise  in  any  form,  and  he  wished 
to  alter  that  devise  without  doing  away  with  it,  he  could  not 
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do  it  at  all  except  by  a  fresh  will,  that  fresh  will  cancelling 
the  first  devise  ;  he  would  have  to  make  a  new  devise  in  the 
amended  form  that  he  might  desire,  and  the  power  of  oblit- 
erating and  cancelling  a  portion,  which  was  obviously  in- 
tended by  the  words  of  the  6th  section  of  the  Statute  of 
Frauds,  would  really  come  to  nothing,  because  he  could  do 
nothing  in  the  way  of  revocation  except  by  revoking  the 
whalt^  and  making  a  fresh  disposition. 

I  am  therefore  of  opinion  tliat  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed. 

Loud  O'Hagan:  My  Lords,  I  am  of  the  same  opinion, 
and  I  can  add  little  to  what  has  fallen  from  my  noble  and 
lt?arned  friends. 

The  House  is  relieved  by  the  candor  and  discretion  of  the 
learned  counsel  for  the  appellant  (Mr.  Benjamin)  from  any 
trouble  about  the  facts.  The  case  simply  raises  a  question 
as  to  the  construction  of  the  6th  section  of  the  Statute  of 
Frauds. 

Mr.  Benjamin's  argument  attempted  to  establish  some- 
thiug  of  an  antagonism  between  the  two  clauses  of  that  sec- 
tiou  ;  iusisting  that  one  of  them  regards  the  revocation  and 
the  other  the  alteration  of  a  will.  1  do  not  read  it  so.  Al- 
thouglj  the  phraseology  is  not  perhaps  the  happiest  or  the 
clearest,  the  meaning  of  it  seems  to  me  plain  enough.  The 
first  clause  is  negative  and  the  second  is  affirmative  :  but  the 
8 i]  effect  of  the  second  is  to  emphasise  and  *make  clearer 
the  lirst.  The  two  clauses  have  reference  to  the  same  sub- 
ject-matter,  and  regard  the  same  conditions  of  fact.  They 
are  knit  together  by  the  words  "  in  manner  aforesaid  ;"  and 
althougli  the  one  uses  the  word  "revocable"  and  the  other 
the  word  *'  altered,"  they  appear  to  me  to  apply  to  the  same 
things  and  to  accomplish  an  identical  result. 

If  that  be  so,  then  the  question  arising  will  be  merely  what 
is  the  true  meaning  of  the  word  "clause"  as  applicable  to 
the  whole  of  the  section  ?  Mr.  Benjamin  would  seek  to  ex- 
clude from  the  second  portion  of  it  "any  clause  thereof," 
and  coutine  the  operation  of  that  phrase  to  the  first ;  but,  in 
my  view,  it  applies  to  the  whole:  and  upon  the  true  inter- 
pretation of  it  our  decision  must  depend. 

The  judgments  of  the  Court  of  Exchequer  appear  to  me 
to  have  gone  upon  a  too  narrow  view  or  the  meaning  of 
**  claiisi^^'  I  cannot  attribute  to  it  that  which  alone  would 
support  the  appellant's  contention.  The  word  has  various 
openii/ons,  and  is  used  in  various  ways.  There  may  be  a 
**clause*'  of  a  bill  in  Parliament,  or  a  "clause"  of  a  chap- 
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ter,  or  a  "clause"  of  a  paragraph,  or  a  *' clause"  of  a  sen- 
tence. We  must  consider  i  t,  secundum  subjectam  materiam^ 
and  find  out  what  is  its  reasonable  construction  when  taken 
with  the  context. 

It  seems  to  me  plain  that  the  cases  to  which  we  have  been 
referred,  and  on  which  my  noble  and  learned  friends  have 
observed  so  fully  that  I  shall  not  farther  allude  to  them, — 
chiefly  the  cases  of  Larkins  v.  LarJcins  Q  and  Short  v. 
Smith  (•), — ^ascribed  to  the  word  ''clause"  in  this  section, 
and,  in  my  opinion,  rightly  ascribed  to  it,  a  meaning  very 
different  from  that  which  was  put  upon  it  by  the  learned 
judges  of  the  Court  of  Exchequer.  The  word  "clause" 
must  be  considered  in  connection  with  the  antecedent  word 
"  devise  ;"  and  we  must  distinguish  between  the  one  and  the 
other.  The  construction  of  the  Court  of  Exchequer  if  main- 
tained, would  seem  to  give  to  the  word  "clause"  all  the 
meaning  that  can  be  attributed  to  the  word  "devise."  It 
would  point  to  a  sentence,  completed  and  self-contained. 
But  is  that  the  necessary  effect  of  the  section  %  The  words 
are,  "No  devise  in  writing  of  lands  nor  any  clause  thereof ^'^^ 
&c.  Now,  supposing  that  there  is  a  single  devise  of  a  single 
piece  of  land,  without  more,  is  it  to  be  *said  that  be-  [85 
cause  you  cannot  make  out  a  complete  sentence,  consti- 
tuting in  itself  a  separate  devise,  within  that  devise,  which 
in  itself  is  integral,  the  section  is  not  to  have  any  applica- 
tion %  I  know  no  rule  of  law  or  canon  of  construction  which 
would  compel  us  to  such  a  conclusion,  and  all  the  authorities 
appear  to  me  to  go  directly  the  other  way. 

Therefore,  it  seems  to  me  that  this  narrow  interpretation 
of  the  word  "clause"  is  not  to  be  maintained,  that  the  view 
taken  by  the  learned  judges  in  the  Court  of  Appeal  is  the 
right  view,  and  that  the  word  should  be  interpreted  as  if  it 
were  "  part." 

I  do  not  so  interpret  it  with  reference  to  later  legislation, 
or  because  in  a  subsequent  statute  there  has  been  a  wider 
and  perhaps  a  better  mode  of  phraseology  employed  ;  but 
looking  only  to  the  act  before  us,  it  seems  to  me  not  unrea- 
sonable to  say  that  a  "clause"  of  a  "devise,"  which  must 
be  a  smaller  thing  comprised  within  a  larger,  is  a  "  part "  of 
a  devise  ;  and,  if  it  be  a  part,  there  is  an  end  of  the  contro- 
versy. If  the  word  "part"  had  been  substituted  in  the 
statute  for  the  word  "  clause,"  I  agree  with  the  learned  coun- 
sel that  no  such  controversy  would  ever  have  arisen. 

I  need  scarcely  say  a  word  upon  the  other  portion  of  the 

Q)  3  B.  A  P.,  16-109.  C)  4  East,  419. 
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argument,  which  has  been  ingeniously  and  earnestly  pressed 
upon  your  Lordships  by  the  learned  counsel  for  tne  appel- 
lant. They  insisted  on  the  distinction  between  revocation 
and  alteration,  with  the  apparent  result  that  such  an  altera- 
tion as  we  are  dealing  with,  could  not  be  accomplished  save 
by  the  addition  of  a  codicil  or  the  making  of  a  new  will.  I 
am  inclined  to  agree  with  my  noble  and  learned  friend  who 
last  addressed  the  House,  that  such  a  result  comes  very 
nearly  to  a  reductio  ad  dbsurduTrh,  A  revocation  surely  may 
be  either  a  revocation  of  a  part  or  a  revocation  of  the  whole ; 
and  a  partial  revocation  exists  in  this  particular  case.  Sup- 
pose that,  instead  of  an  obliteration,  we  had  a  codicil  or  a 
new  will,  reciting  that  in  a  former  instrument  the  testator 
had  given  to  his  mother  and  her  heirs  some  portion  of  his 
property,  but  that  he  was  minded  for  good  reasons  to  alter 
his  devise,  and  revoke  a  part  of  it,  taking  away  the  herita- 
ble estate  but  affirming  a  gift  for  life ; — the  revocation  and 
affirmation  would  have  been  complete  and  effectual.  And 
has  not  precisely  the  same  thing  been  done  by  this  oblitera- 
86]  tion  ?  It  has  left  the  life  estate  to  the  mother,  *and 
has  taken  away  from  it  inheritance  by  her  heirs  and  assigns. 
The  subject-matter  of  the  devise  is  perfectlj^  divisible  ;  what 
has  been  taken  away  does  not  affect  the  hmited  interest  in 
that  which  remains.  No  new  provision  is  necessary  to  con- 
vey that  integral  interest :  or  to  extinguish  the  larger  estate 
which  the  testator,  by  his  obliteration,  has  as  clearly  de- 
clared his  intention  to  destroy,  as  he  could  have  indicated 
by  any  form  of  words. 

We  are  under  no  necessity  of  troubling  ourselves  about 
the  effect  of  an  obliteration  involving  an  increase  of  the  in- 
terest devised.  There  is  no  such  increase  here.  ^  One  ^Y^ 
IS  taken  away.  Another  thing  remains.  There  is  no  ^-ddi- 
tion  requiring  any  declaration  of  will  or  purpose  which  the 
mere  obliteration  does  not  necessarily  demonstrate  :  and  our 
decision  is  not  embarassed  by  conditions  which  might  be 
material  in  another  state  of  facts.  .       _ 

Upon  the  whole  I  think  this  appeal  must  be  dismissed, 
and  the  decree  affirmed  with  costs. 

The  Lord  Chancellor:  My  Lords,  I  wish  to  say,  in 
order  to  prevent  misunderstanding,  that  the  observations 
which  I  made  to  your  Lordships  were  made  only  with  ref- 
prence  to  an  obliteration  which  is  a  revocation  in  the  proper 
sense  of  the  term,  that  is  to  say,  a  cnttingdown  or  a  taking 
II  way  of  something  previously  given.  It  is  of  course  possi- 
ble 10  conceive  the  case  of  an  obliteratiou  which  might  have 
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the  efifect  of  enlarging  that  which  before  was  given.  Until 
a  case  of  that  kind  arises,  if  it  ever  should  arise,  I  wish  to 
keep  my  judgment  upon  it  altogether  suspended. 

Decree  appealed  against  affirmed  ;  and  appeal 
dismissed^  with  costs. 
Lords'  Journals,  28th  November,  1878. 

Solicitor  for  the  appellant :  C,  M.  Elborough, 
Solicitors  for  the  respondent :  H,  B.  Clarke  &  Son. 


See  21  Eng.  R.,  635  note. 
Under  the  provisions  of  tlie  Revised 
Statutes  (2  R.  S.,  64,  §  42),  prohibiting 
the  revocation  or  alteration  of  a  will 
save  in  the  manner  specified  in  said 
provision,  an  obliteration  by  the  tes- 
tator of  a  daase  in  his  will,  althoagh 
"With  the  purpose  of  revoking  the  same, 
is  not  effectual  for  that  purpose.  No 
obliteration  can  be  effective,  unless  it 
altogether  destroys  the  whole  will  : 
Lovell  «.  Quitman,  88  N.  Y.,  377, 
affirming  25  Hun,  537,  overruling  Mc- 
Pherson  «.  Clark,  3  Bradf.,  96. 

If,  in  order  to  correct  the  spelling  in 
his  holographic  will  and  make  it  more 
legible,  the  testator  has  it  copied  and 
attempts  to  execute  the  copy,  which 
proves  defective  from  want  of  defective 
attestation,  the  original,  although  de- 
stroyed by  him,  should  be  admitted  to 
probate:  Wilbum  «.  Shell,  59  Miss., 
205. 

A  testator  executed  two  wills,  with 
an  interval    of    some  years    between 
them.      The  first  will  still  existed  at 
his  death.     The  second  will  had  been 
destroyed.     The  execution  and  date  of 
the  second  will  were  proved  by  the  evi- 
dence of  both  the  attesting  witnesses. 
One  of  such  witnesses  proved,  that  dur- 
ing the  testator's  lifetime  he  found  the 
second  will  torn  to  pieces  in  the  testa- 
tor's waste- paper  basket ;  that  he  put 
the  pieces  together  and  read  the  will, 
and  afterwards  destroyed  it ;  that  such 
will  disposed  of  the  whole  of  the  testa- 
tor's property,  but  contained  no  clause 
of  THVocation  of  former  wills.     There 
was  no  other  evidence  of  the  contents 
of  the  second  will.     Held,  that  the  ex- 
ecution and  contents  of  the  second  will 
were  sufficiently  proved  for  the  purpose 
of  showing  that  the  first  will  had  been 
revoked  by  it :  Macahay  «.  Madden,  5 
Wyatt,  Webb  &  A'Beckett  (Prob.  and 
Mat.),  38. 


A  will  is  not  revived  by  the  destruc- 
tion of  a  subsequent  wUl,  when  the 
latter  or  any  intennediate  will  had  con- 
tained a  clause  revoking  all  former 
wills  :  Scott  V.  Fink.  45  Mich.,  241. 

Under  a  statute  that  no  will  shall  be 
revoked,  unless  the  testator,  or  some 
one  in  his  presence,  directed  by  him, 
*'  with  intent  to  revoke  shall  destroyer 
mutilate  the  same,'*  the  marking  out  by 
a  testator  of  his.  signature  by  pencil 
lines,  coupled  with  the  required  in- 
tent, constitutes  a  revocation :  Wood- 
fill  V.  Patton,  76  Ind.,  575,  2  Amer. 
Prob.  Rep.,  200,  208  note. 

The  cancellation  by  the  testator  of 
his  own  name  and  those  of  the  wit- 
nesses to  a  testamentary  writing,  with- 
out obliterating  them,  is  not  such  a 
destruction  of  the  will  as  is  required 
by  the  Wills  Act ;  and  a  memorandum 
at  the  foot  of  the  instrument,  signed 
by  the  witnesses,  but  not  by  the  testa- 
tor, stating  that  it  had  been  revoked 
by  the  testator  in  their  presence,  will 
not  operate  as  a  revocation  :  Mat- 
ter of  Barrett's  Will,  2  Vict.  L.  R. 
(Prob.  and  Mat.),  98. 

Where  a  testator  had  obliterated  and 
altered  portions  of  a  codicil,  the  court, 
upon  application  for  probate,  directed 
the  codicil  to  be  examined  by  two  in- 
spectors, and,  upon  their  report  of  its 
entire  legibility,  granted  probate  of  it 
as  set  out  by  them :  Matter  of  Red- 
dell's  Will,  6  Vict.  L.  R.  (Prob.  and 
Mat.),  5. 

In  1879,  after  the  decease  of  W., 
who  had  made  his  will  in  1863,  there 
was  found  among  his  papers  a  portion 
of  it  torn  off,  and  containing  (besides 
the  date  as  of  1863,  and  the  signature 
duly  attested)  only  the  words  "  and  ap- 
point the  said  William  Domville  Hand- 
cock  to  be  executor  of  this  my  will," 
and  at  the  foot,  in  the  handwriting  of 
the  deceased,  "as  some  circumstances 
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have  changed  :"  Held,  that  W.  must 
be  taken  to  have  revoked  his  will,  and 
accordingly  (affirming  the  decision  be- 
low) that  the  mutilated  document 
should  not  be  admitted  to  probate  : 
Matter  of  White's  Will,  8  L.  R.  (Ire- 
land), 413. 

The  destruction  of  a  will  by  a  person 
not  possessing  testamentary  capacity, 
IS  not  a  revocation  of  it.  ^  There  must 
be  animus  revoeandi,  and  such  person 
does  not  and  cannot  possess  an  inten- 
tion of  revocation  any  more  than  an 
insane  man  can. 

And  where  the  destruction  of  a  will 
by  the  testator  is  the  effect  of  the  ex- 
ercise upon  his  mind  of  undue  influ- 
ence, it  is  not  a  revocation  of  the  will : 
Rich  «.  Qilkey.  73  Maine,  595. 

Where  a  will  was  found  among  the 
papers  of  deceased  with  the  signature 
cut  out,  notice  of  application  for  ad- 
ministration was  required  to  be  served 
on  the  executor  and  the  beneficiaries 
under  the  will :  Matter  of  King's  Will, 
7  Vict.  L.  R.  (Prob.  and  Mat.),  26. 

Parol  declarations  of  the  testator 
cannot  be  admitted  to  control  the  con- 
struction of  a  will ;  and  declarations  of 
the  testator  as  to  his  intention  to  make 
a  particular  bequest,  or  that  he  has 
made  such  a  bequest,  cannot  be  admit- 
ted for  that  purpose,  except  when  the 
terms  used  in  the  will  apply  indiffer- 
ently, without  ambiguity,  to  each  of 
several  different  subjects  or  persons ; 
when  evidence  may  be  received  as  to 
which  of  the  subjects  or  persons  so  de- 
scribed was  intended  by  the  testator : 
French  v.  French,  14  W.  Va.,  458. 

It  is  admissible  to  prove,  in  a  contest 
as  to  the  genuineness  of  a  will  offered 
for  probate,  that  the  testator,  before 
and  at  the  date  of  the  alleged  will,  ex- 
pressed unfriendly  feelings  towards  the 
principal  legatees  under  the  will  as 
evidence  of  a  distinct,  independent, 
collateral  fact,  which  would  in  some 
degree  tend  to  prove  the  issue  before 
the  court.  Held,  in  such  contest,  that 
it  was  error  to  admit  evidence  of  an  at- 
tempt by  the  alleged  testator  to  make 
a  will  subsequent  to  the  date  of  the 
alleged  will :  Johnson  v.  Brown,  51 
Texas,  65. 

Where,  for  the  purpose  of  showing 
a  settled  dislike  on  the  part  of  a  testa- 
tor towards  a  son,  to  whom,  by  such  a 
will,  he  had  given  the  whole  of  his 
property,  declarations  of  the  testator's 


had  been  admitted  in  evidence  to  the 
effect  that  his  son  had  tuiiied  him  out 
of  doors  and  compelled  him  to  sleep  iu 
out-buildings,  and  had  refused  to  as- 
sist him  in  severe  weather  in  taking  care 
of  his  cattle,  he  being  over  ninety  years 
of  age ;  it  was  held  that  it  might  be 
shown  in  support  of  the  will  these 
declarations  were  untrue. 

Evidence  that  such  declarations  had 
no  foundation  in  fact,  would  tend  to 
show  that  they  were  not  in  fact  made, 
and  that  if  made,  they  were  not  proof  of 
so  great  a  degree  of  dislike  as  if  they 
were  true  :  Canada's  Appeal,  47  Conn., 
450. 

Declarations  of  the  testator  concern- 
ing a  will  may  be  shown,  to  establish 
its  contents  and  the  probability  or  im- 
probability of  its  destruction  by  him : 
Southworth  «.  Adams,  4  Wise.  Leg. 
News,  347. 

llie  attestation  of  an  instrument  of 
writing  imports  nothing  as  to  its 
character  or  contents.  And  when  the 
handwriting  of  a  deceased  subscribing 
witness  has  been  proved  in  order  to  es- 
tablish the  existence  of  an  instrument, 
and  it  is  sought  to  rebut  the  presump- 
tion of  due  execution  arising  from  his 
name  being  on  the  paper,  evidences  of 
the  deceased  attesting  witness  must  be 
confined  to  the  circumstances  of  the 
execution  und  attestation  of  the  instru- 
ment, and  is  inadmissible  as  to  its  nature 
or  contents :  Bott  v.  Wood,  56  Miss., 
136.     . 

Mutilation  of  the  will  by  the  testator 
is  sufficient  evidence  of  revocation,  and 
it  is  doubtful  whether  his  declarations, 
other  than  those  which  accompany  the 
act,  are  admissible  in  evidence. 

If,  in  such  a  case,  there  is  doubt 
whether  the  testator  or  a  spoliator  muti- 
lated the  will,  such  declarations,  though 
no  part  of  the  res  gestCB,  are  admissi- 
ble in  order  to  prevent  the  deceased 
person's  intentions  by  accident  or  fraud: 
Tucker  9.  Whitehead,  59  Miss.,  594. 

Declarations  of  testator  are  not  alone 
sufficient  to  prove  the  due  execution  or 
the  contents  of  his  will.  Declarations 
of  the  deceased  as  to  the  execution  or 
contents  of  his  will  are  only  admissible 
in  corroboration  of  other  evidence,  and, 
when  there  is  no  other  evidence,  his 
declarations  should  be  rejected. 

Where  there  is  no  legal  evidence  that 
such  a  will  ever  existed,  as  that  sought 
to  be  established,  there  can  be  no  evi- 
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dence  of  its  fraudulent  abstraction  or 
suppression. 

The  propoanders  presented  a  writing 
purporting  to  be  the  substance  of  the 
will  in  this  case.  See  in  opinion  a 
statement  and  discussion  of  the  evidence 
showing  its  incompetency  and  insuffi- 
ciency to  establish  or  prove  the  due 
execution,  or  the  contents,  or  the  fraud- 
ulent suppression  of  the  alleged  will, 
wherein  the  court  concludes  as  follows  : 
"  As  therefore  no  case  was  made  out  of 
it,  the  admission  of  evidence  of  the  dec- 
laratioDS  of  Mercer,  on  the  ground  that 
his  will  had  been  fraudulently  sup- 
pressed, and  as  there  was  no  legal  evi- 
dence of  its  execution  or  contents  to  be 
corroborated  by  evidence  of  his  decla- 
rations, this  circuit  court  should  have 
decided,  as  matter  of  law,  that  the  evi- 
dence was  insufficient,  and  have  directed 
the  jury  to  find  that  no  part  of  the 
writing  before  them  was  the  will  of 
Felix  Mercer,  and  have  affirmed  the 
judgment  of  the  county  court,"  reject- 
ing the  writing  presented  by  the  pro- 
pounders:  Mercer  «.  Mackin,  14  Bush 
(Ky.),  434. 

On  the  contest  of  a  will  and  codicil, 
when  offered  for  probate,  on  the  ground 
of  want  of  mental  capacity  and  of  un- 
due influence  by  a  second  wife,  it  is 
error  to  exclude  matters  occurring  in 
the  testator's  family  within  a  year  pre- 
ceding  the  making  of  the  will,  which 
affords  an  insight  into  the  private  his- 
tory of  the  family,  and  furnishes  an 
nnderstanding  of  the  relations  of  the 
testator  with  his  wife,  to  whom  the 
principal  part  of  the  estate  was  devised, 
and  which  also  tends  to  show  the  means 
employed  by  the  veife  to  alienate  the 
affections  of  the  testator  from  his  chil- 
dren by  a  former  wife,  and  to  obtain 
the  control  of  his  property. 

While  the  declarations  of  a  testator 
are  not  admissible  to  show  an  express 
revocation  of  his  will,  or  .  the  fact 
it  was  executed  under  duress,  or  to 
prove  undue  influence,  they  may  never- 
theless be  proved  and  used  to  show  his 
mental  condition  at  the  time  of  the  ex- 
ecution of  the  will,  or  so  near  the  time 
that  the  same  state  of  affairs  must  have 
still  existed. 

Where  the  probate  of  a  will  is  resist- 
ed on  the  ground  of  a  want  of  mental 
capacity  in  the  testator,  and  undue  in- 
fluence exercised  by  his  wife  to  whom 
the  bulk  of  his  property  is  given,  any 
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evidence  is  proper  which  tends  to  show 
the  testator's  mental  condition,  the 
annoyances  he  was  subjected  to  by  the 
continued  importunities  of  his  wife,  his 
susceptibility  to  the  influences  of  those 
in  whose  care  he  was,  and  his  helpless- 
ness in  their  hands,  from  want  of  men- 
tal vigor  induced  by  long  sickness, 
to  resist  any  influence  that  might  be 
brought  to  bear  on  him :  Reynolds  v. 
Adams,  90  1176.,  184. 

On  the  question  of  the  competency  of 
a  testator  or  grantor,  his  admissions 
and  declarations  are  competent :  Dings 
V.  Bronson,  14  W.  Va.,  100. 

W^hile  the  declarations  of  a  testator, 
either  before  or  after  the  execution  of 
his  will,  are  as  evidence  of  external 
facts  stated,  whether  in  support  or  im- 
peachment of  the  will,  mere  heresay, 
and  are  inadmissible,  yet  wherever  the 
mental  condition  of  the  testator  is  a 
subject  of  inquiry,  his  statements  and 
declarations  are  competent  evidence 
thereof.  Therefore,  where  a  will  is 
charged  to  have  been  executed  through 
undue  influence,  and  the  circumstances 
surrounding  the  execution  tend  to  show 
weakness  and  debility  on  the  part  of 
the  testatrix,  and  the  presence  and  ac- 
tive assistance  of  the  principal  devisees, 
held,  that  it  is  competent  to  show  that 
for  years  prior  there  had  been  estrange- 
ment and  ill-will  between  the  testatrix 
and  one  of  such  devisees,  and  as  evi- 
dence of  such  estrangement  and  ill-will, 
to  introduce  her  statements  and  declara- 
tions :  Mooney  «.  Oslen,  22  Kans.,  69. 

In  an  action  to  contest  a  will  on  the 
ground  of  undue  influence,  a  wider 
range  of  inquiry  exists  than  in  ordinary 
litigation.  The  contents  of  the  will, 
the  extent  of  the  testator's  estate,  his 
family  and  connections,  the  terms  upon 
which  he  stood  with  them,  and  the 
claims  of  particular  individuals,  the 
condition  and  relative  situation  of  the 
legatees  or  devisees  named,  the  situa- 
tion  of  the  testator  himself,  and  the 
circumstances  under  which  the  will 
was  made,  are  all  proper  to  be  shown  : 
Mooney  9.  Oslen,  22  Kans.,  69. 

M.  L.  died  in  1B60.  leaving  real  es- 
tate. There  was  evidence  to  show  that 
he  bad  made  a  will  which  was  never 
proved,  and  was  lost  after  his  death  ; 
but  its  contents  were  uncertain.  Ap- 
plication by  executors  of  the  widow  for 
letters  of  administration  cum  tegta- 
merUo  annexe  to  his  estate  refused : 
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Matter  of  LyncU's  WUl,  1  Vict.  L.  R. 
(Prob.  and  Mat.).  35. 

W^liere  it  is  shown  that  the  will  of  a 
testator  was  in  existence  unrevoked  at 
the  time  of  his  death,  and  was  after- 
wards lost  or  destroyed,  its  contents 
may  be  proved  by  parol,  and  the  will 
as  thus  reproduced  admitted  to  pro- 
bate. 

Where  it  is  shown  that  the  testator 
always  had  his  will  in  his  custody,  and 
after  his  death  it  could  not  be  found, 
the  presumption  is  that  he  destroyed  it 
animo  revocandi;  but  such  presumption 
may  be  removed  by  suflBcient  evidence  : 
Foster's  Appeal,  87  Penn.  St.  R.,  67; 
Southworth  tJ.  Adams,  4  Wise.  Leg. 
News,  348  ;  Mercer  u.  Mackin,  14  Bush, 
434. 

Even  though  the  testator  gave  in- 
formation that  his  will  woald  be  found 
in  a  particular  place,  if  a  codicil,  but 
not  the  will,  be  there  found  :  Matter  of 
Henty's  Will.  4  Vict.  L.  R.  (Prob.  and 
Mat.),  54. 

The  burthen  is  on  a  party  setting  up 
a  lost  will  to  prove  its  execution  and 
contents  by  strong,  positive  and  con- 
vincing evidence.  As  to  what  circum- 
stances are  sufficient :  Southworth  v. 
Adams,  4  Wise.  Leg.  News,  347 ; 
Newell  V.  Homer,  120  Mass.,  280; 
Matter  of  Hallet's  Will,  4  Vict.  L.  R., 
(Prob.  and  Mat.).  51. 

The  party  seeking  to  establish  a  will 
as  lost  or  destroyed  after  the  testator's 
death,  may  do  so  by  circumstances.  As 
to  what  circumstances  are  sufficient : 
Southworth  v.  Adams.  4  Wise.  Leg. 
News,  348. 

The  contents  of  a  will  may  be  proved 
by  the  copy,  after  it  is  shown  to  be  ac- 
curate ;  and  the  testator's  attempted 
execution  and  his  preservation  of  the 
copy  is  such  evidence  that  the  original, 
which  was  complete  and  not  provi- 
sional, was  his  will ;  that,  with  his 
deolnration  to  that  effect,  the  testimony 
of  the  copyist,  who  is  disinterested  and 
credible,  and  corroborating  circum- 
stances, it  will  justify  the  probate  : 
Wilbum  V.  Shell,  59  Miss.,  205. 

Where  a  will  after  execution  was 
handed  to  the  solicitor  who  prepared 
it,  but  was  lost  by  him,  the  court 
granted  probate  of  its  contents  as  set 
oat,  from  memory:  Matter  of  Dignan's 
Will,  6  Vict.  L.  R.  (Prob.  and  Mat.),  3. 

Where  one  deliberately  destroys,  or 
purposely  induces  another  to  destroy. 


a  written  instrument  of  any  kind,  and 
the  contents  thereof  subsequently  be- 
come a  matter  of  judicial  inquiry  be- 
tween the  spoliator  and  an  innocent 
party,  the  latter  will  not  be  required  to 
make  strict  proof  of  the  contents  of 
such  instrument  in  order  4o  establish  a 
right  founded  upon  it.  In  such  case 
slight  evidence  will  suffice. 

So  where  a  will  duly  executed  and 
attested  was  destroyed,  with  the  con- 
nivance of  a  part  of  the  heirs  of  the 
testator,  and  no  copy  appearing  to  be 
in  existence,  in  a  suit  by  a  devisee  not 
a  party  to  such  destruction,  it  was 
held,  that  the  latter  was  only  required 
to  show,  in  general  terms,  the  disposi- 
tion which  the  testator  made  of  his 
property  by  the  instrument,  and  that  it 
purported  to  be  his  will,  and  was  duly 
attested  by  the  requisite  number  of 
witnesses :  Anderson  «.  Irwin,  101 
Ills.,  411. 

The  principle  of  the  maxim  omnia 
pra^umatur  in  odium  spoliatorig,  as 
applicable  to  the  destruction  or  sup- 
pression of  a  written  instrument,  is 
that  such  destruction  or  suppression 
raises  the  presumption  that  the  docu- 
ment, if  produced,  would  militate 
against  the  party  destroying  it.  and 
that  his  conduct  is  attributable  to  this 
fact.  Hence  slight  evidence  of  the 
contents  of  the  instrument  in  such  a 
case  will  usually  be  sufficient ;  but  the 
maxim  referred  to  should  not  be  car- 
ried to  the  extent  of  dispensing  alto- 
gether with  the  necessity  of  other 
evidence. 

It  is  only  in  reference  to  the  contents 
of  a  paper  destroyed  or  withheld,  that 
the  maxim  omnia  prtesumcUur  in  odium 
spoliatcris  can  have  any  application  ; 
and  where  there  is  express  and  positive 
evidence  of  the  contents  of  such  paper, 
there  is  no  place  for  presumption  or 
inference,  and  it  is  improper  to  resort 
to  this  maxim. 

Where,  upon  an  issue  devisavit  f>el 
non,  it  is  sought  to  establish  a  will 
which  it  is  claimed  has  been  destroyed, 
it  is  error  for  the  court  to  give  an  in- 
struction to  the  jury  in  which  they  are 
told  that  **  everything  may  be  presumed 
against  the  destroyer  of  the  will."  The 
charge  is  too  broad  and  indefinite: 
Bott  V.  Wood,  56  Miss.,  186. 

A  will  determines  the  rights  of  the 
parties  under  it  proprio  tigore  from  the 
death  of  the  testator.     Its  probate  is 
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necessary  to  fix  tbe  right  of  the  eseca- 
tor  to  execute  it,  to  point  out  the  per- 
son autborized  to  act,  and  as  a  basis 
and  prerequisite  to  letters  testamen- 
tary, but  is  not  essential  to  its  validity. 
Rights  under  it  are  not  lost  by  failure 
to  probate ;  and  to  establish  or  protect 
them,  the  validity  of  a  will  may  be 
shown  in  any  court :  Arrington  v.  Mc- 
Lemore,  83  Ark.,  759. 

Where  letters  of  administration  have 
been  granted  and  probate  is  sought  of 
a  will  subsequently  discovered,  notice 
of  the  intended  application  should  be 
given  to  the  administrator ;  and  the  ad- 
vertisement should  state  that  applica- 
tion will  be  made  to  revoke  the  letters 
of  administration:  Smyth's  Will,  1 
Vict.  L.  R.  (Prob.  and  Mat.),  17. 

In  such  case  the  administration 
granted  upon  intestacy  should  be  called 
in  and  revoked  :  Matter  of  Minter,  3 
Wy..  Webb  &  A'Beckett,  Vict.  (Prob. 
and  Mat),  82. 

Where  a  will  was  proved  to  have 
been  in  existence  shortly  before  the 
testator's  death,  and  subsequently  to 
his  death  it  could  not  be  found,  and 
there  was  nothing  to  show  an  intention 
to  revoke  it  but  rather  circumstances 
showing  a  contrary  intention,  adminis- 
tration was  granted,  limited  in  point  of 
time,  till  the  will  should  be  found  : 
WUl  of  Twigg,  7  Vict,  L.  B.  (Prob.  and 
Mat.),  59. 

Where  administration,  granted  upon 
eaneealment  of  a  will,  is  afterwards  re- 
voked upon  the  discovery  of  the  will, 
mesTie  acts  and  sales  by  the  administra- 
tor are  void,  and  are  not  made  good  by 
tbe  subsequent  refusal  of  the  executor  : 
Abram  v.  Conyngham,  Freem.  (K.B.), 
445,  1  Vent.,  303.  2  Lev..  182,  2  Mod.. 
146,  T.  Jones.  72.  3  Keb.,  725,  Wal- 
lace's Reporters  (3d  ed.),  2^^,  (4th  ed.), 
891-2 ;  Edwards  v.  Freeman,  2  Peere 
Wms.,  435;  1  Lee's  Ecc.  Rep.,  97-8, 
172. 

See  3  Redf.  on  Wills,  120  marg.  p., 
chap.  4,  §  7;  Bacon's  Ab.,tit.  Execu- 
tors. ^,  13. 

The  property  of  a  deceased  person 
vests  in  his  executor  from  the  time  of 
his  death  ;  in  an  administrator  from 
the  time  of  the  grant  of  letters  of  ad- 
ministration ;  and  therefore,  where  A. 
took  out  letters  of  administration  under 
a  will  by  which  he  was  appointed  ex- 
ecutor, and  after  notice  of  a  subsequent 
will  sold  the  goods  of  the  testator; 


held,  that  the  rightful  executor,  in  an 
action  of  trover,  was  entitled  to  recover 
the  full  value  of  the  goods  sold  ;  and 
that  A.  was  not  entitl^,  in  mitigation 
of  damages,  to  show  that  he  had  ad- 
minister^ the  assets  to  that  amount : 
Wooley  «.  Clark,  5  Bam.  A  Aid..  744. 

Letters  of  administration  to  a  de- 
ceased person  were,  as  in  case  of  actual 
intestacy,  granted  to  A.  The  defend- 
ant made  a  bona  fide  payment  to  A., 
the  administrator,  on  account  of  a  debt 
due  to  the  deceased.  Subsequently  a  will 
made  by  the  deceased,  and  in  which  no 
executor  was  named,  having  been  pro- 
duced, the  letters  of  administration  to 
A.  were,  upon  citation,  revoked,  and 
letters  of  administration  cum  testa- 
mento  annexe  were  granted  to  B.  In 
an  action  by  B.  against  the  defendant : 

Held,  that  the  payment  on  account 
to  A.,  the  first  administrator,  was  valid, 
and  that  B. ,  the  second  administrator, 
could  recover  the  balance  only:  Maguire 
«.  Denham,  8  Irish  Law  Rep.  ,240. 

Where  there  was  a  will  in  which  no 
executor  was  named  and  by  the  Court 
of  Prerogative  administration  to  the 
deceased,  as  in  case  of  actual  intestacy, 
was  granted  to  one,  and  by  the  same 
court  that  administration  was  after- 
wards revoked  and  administration  cum 
Uatamento  annsxo  granted  to  another  : 
Held,  that  the  first  administration  was 
voidable  only,  and  not  void  ;  secondly, 
that  the  mesne  acts  of  the  first  admin- 
istrator, if  done  in  due  course  of  ad- 
ministration, were  valid ;  and  thirdly, 
that  it  lies  upon  the  party  impeaching 
those  acts  to  show  that  they  were  not 
so  done  :  Bevan  v.  Lloyd,  10  Irish  Law 
Rep.,  228. 

Where  an  administrator  in  pursuance 
of  a  decree  of  the  Orphan's  Court  has 
paid  over  money  to  a  distributee  with- 
out notice  of  a  bill  of  review,  he  will 
be  protected  against  loss  should  the 
court  subsequently  open  and  change 
the  decree :  Stewart's  Appeal,  86  Penn. 
St.  R.,  149. 

That  letters  of  administration  are 
conclusive  when  attacked  collaterally, 
if  issued  by  a  court  having  jurisdiction 
to  grant  them,  see  26  Eng.  R.,  771 
note. 

Minnesota:  Pick  v.  Strong,  26 
Minn..  303. 

United  States:  Lavin  «.  Emigrant, 
etc.,  18  Blatchf.,  1. 

If  letters  of  administration  be  granted 
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upon  the  estate  of  a  living  person  by  a 
surrogate  having  jurisdiction  to  issue 
them,  payment  to  such  an  administra- 
tor is  valid  :  Lavin  v.  Emigrant,  etc., 
18  Blatchf ..  1. 

In  Tennessee,  it  is  held  that  admin- 
istration upon  the  estate  of  a  living 
person  is  void  :  D'Arusement  v,  Jones, 
4  Lea  (Tenn.).  251. 

So  in  OaUifomia :  Stevenson  v,  Su- 
perior i;t.,  10  Pac.  C.  L.  J.,  479. 

^)  i  a  Pennsylvania :  Devlin  v.  Com. , 
37  Alb.  L.  J.,  213. 

The  defendants  were  sureties  upon  a 
hond  given  to  the  people  by  one  Wil- 
]  ifttiiH.  upon  the  issuing  to  him  of  letters 
of  ailministration  upon  the  estate  of 
ihv  plaintiff,  under  the  authority  of 
which  letters  he  had  taken  possession 
iif,  and  converted  to  his  own  use,  prop- 
«?nv  of  the  plaintiff  of  the  value  of 
ihbf^ut  13,000. 

Abi>ut  three  months  after  the  letters 
wiiri5  Issued  they  were  revoked  and 
iinnnU^  by  the  surrogate,  and  an  ac- 
ii(>n  waa  brought  by  the  plaintiff  against 
WUIIahis  to  compel  him  to  account  for 
tUp  property  so  received,  in  which  be 
t«oovemi  a  judgment  for  $1,761  25, 
b««id«a  costs,  upon  which  an  execution 
Wm»  aflerwaLrds  issued  and  returned 
nn^iAtisfied.  In  this  action,  brought 
ti^Qst  the  defendants  to  recover  the 
tim€tuaf  of  the  former  judgment,  they 
demurred,  on  the  groond  thjit  the  plain- 
till  hud  not  the  legal  capaci^  to  sue, 
that  I  hen  was  a  defect  of  parties  nlain- 
tifT.  jLnd  that  the  complaint  did  not 
^Utt>  facts  sufficient  to  oonstitnte  a 
caii^>  of  aiction.  Hdd,  that  as  the 
(iirovi^lons  of  the  statute,  >  prescribing 
whAt  should  be  done  before  an  ao- 
tl^ai  upon  the  bond  could  be  brooght  in 


the  name  of  the  people,  could  not  be 
complied  with  by  reason  of  the  fact 
that  the  person  on  whose  eetatb  the  let- 
ters were  issued  was  living,  and  as,  for 
the  same  reason,  the  provisions  of  the 
statutes  providing  for  the  assignment 
of  the  bond  by  the  surrogate  were  in- 
applicable, the  plaintiff,  as  the  party 
beneficially  interested  in  the  contro- 
versy, might,  without  making  the  peo- 
ple a  party,  proeecute  an  action  against 
the  defendants,  as  it  was  by  means  of 
their  intervening  and  becoming  sure- 
ties upon  the  bond  that  Williams  ob- 
tained the  authority  to  receive  and 
misappropriate  the  plaintiff's  property : 
Williams  v.  Kieman,  25  Hun,  855. 

The  court  in  its  probate  jurisdiction 
will  revoke  the  probate  of  a  revoked 
will,  even  though  there  is  such  a  con- 
tract for  the  making  of  the  will  as 
would  be  enforced  by  the  court  in  its 
equitable  jurisdiction  against  the  estate 
of  the  deceased.  A  husband  and  wife 
agreed  to  make  mutual  wills  in  each 
other's  favor,  and  made  them.  The 
wife  by  a  subsequent  will,  which  was 
itself  revoked,  revoked  the  former  will, 
but  the  husband  after  her  death  ob- 
tained probate  of  it  without  opposition. 
The  court  made  absolute  a  role  to  re 
Toke  the  probate,  and  directed  the 
costs  of  both  sides  to  be  paid  out  of  the 
estate:  Matter  of  Reynold's  Will,  7 
Vict.  L.  R.  (Prob.  and  Mat,),  57. 

Probate  of  a  will  can  only  be  granted 
by  the  court  Proof  may  be  ti&en  by 
the  clerk  or  a  judge  of  the  court,  but 
subject  to  confirmation  or  rejection  by 
the  court.  Unless  there  is  a  confir- 
mation appropriately  evidenced  by  an 
order  to  that  effect,  the  will  is  not 
probated :  Smith  «.  Estes,  72  Ma.  3ia 


Vol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  69 

BLL.  (8c.)  Kirkpatrick  v.  Bedford.      Bedford  v.  Kirkpatrick.  1878 


[4  Appeal  Cases,  96.] 

H.L.  (Sc),  November  15,  1878. 

[HOUSE    OF    LORDS.] 

FIB8T   APPEAL. 

*SiE  Thomas  Kirkpatrick,  Bart.,  Appellant;  The    [96 
Rev.  RiLAND  Bedford,  SespondeTU. 

SECOND   APPEAL. 

Charles    J.    Bedford,   and   Another,    Appellants;   Sib 
Thomas  Kirkpatrick,  and  Another,  Hespondents  ('). 

Tnut—8ettlement^Leff<ici/  to  Residuary  Legatee  held  ffood^IntetUion  of  Teetator, 

A  testator  gave  to  R.  K.  £2,000  and  to  "each  of  his  brothers  £1,000,**  and  be- 
qDcathed  the  residue  of  his  estate  between  Sir  T.  K.  and  R.  B.  Sir  T.  K.  was  the 
eldest  brother  of  R.  K.,  who  was  the  third  among  eight : 

Hdd,  reversing  the  decision  of  the  court  below,  that  Sir  T.  K.  was  entitled  to  the 
legacy  of  £1,000  as  one  of  the  brothers  of  R.  K!.  in  addition  to  half  the  residue. 

hderest  on  Legaeiet  paytUtle  out  of  Price  of  HeritahU  Eatate» 
Trustees  were  directed  to  sell  heritable  estates  as  soon  after  the  testator's  decease 
as  practicable,  and  pay  certain  legacies.  After  a  necessary  litigation  running  over 
two  years,  the  property  was  realized.  On  a  question  whether  interest  was  payable 
from  the  testator's  death,  in  accordance  with  the  general  rule  in  Scotland,  or  from 
the  date  of  the  sale : 

*Hdd,  reversing  the  decision  of  the  court  below,  that  interest  was  due  on  [07 
the  legacies  from  the  testator's  death. 

Legacy  Dutg—Sffeet  of  Margined  Note,  "AUfree  of  Legacy  Duty," 
In  his  holograph  will,  a  testator  wrote  along  the  margin  opposite  to  legacies  to 

servants  these  words,  "All  free  of  legacy  duty."    There  was  no  circumflex  or  mark 

to  show  where  they  were  intended  to  be  read : 
Held^  reversing  the  decision  of  the  court  below,  that  all  the  legacies  given  in  the 

will,  both  those  to  relatives  and  those  to  servants,  were  free  of  legacy  duty. 

Appeals  against  an  interlocutor  pronounced  by  the  Court 
of  Session,  the  20th  of  December,  1877,  on  a  special  case. 

William  Sharpe,  of  Hoddom,  died  the  18th  of  December, 
1876,  possessed  of  the  heritable  estates  of  Hoddom  and 
Knockhill,  and  others,  and  personal  property  of  about 
£10,000.  By  a  trust  disposition  and  settlement,  dated  the 
19th  of  Mav,  1870,  by  which  he  dealt  with  the  estates  as  be- 
longing to  him  in  fee,  he  conveyed  them  to  trustees,  to  sell 
and  realize  as  soon  after  his  death  as  it  could  conveniently 
be  done,  and  to  apply  the  residue  in  the  manner  to  be  spe- 
cified in  any  writing  under  his  hand. 

Subsequently,  on  the  13th  of  June,  1870,  he  executed  a 
separate  holograph  deed,  in  which  he  referred  to  his  trust 
disposition  and  settlement ;  and  then  on  the  narrative  that 
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he  has  been  advised  by  counsel  of  his  right  to  do  so,  orders 
and  instructs  his  trustees,  as  soon  after  his  decease  as  they 
possibly  can  find  to  be  practicable,  to  sell  and  dispose  of 
his  whole  heritable  property.     The  deed  then  continued : 

That  beiDg,  I  deem,  a  safficient  instnictioxi  to  sell,  I  now  proceed  to  instmct 
my  trustees  as  to  the  distribution  of  the  price,  viz.,  the  price  of  the  heritage. 
...  I  hereby  order  and  instruct  my  said  trustees  to  make  payment  of  all  my 
just  debts  which  may  stand  against  me  at  the  time  of  my  death,  also  the  follow- 
ing legacies : — To  my  nephew,  Charles  Bedford,  the  sum  £5,()00,  and  the  like 
^  sum  of  £5,000  to  his  brother,  Campbell  Bedford  :  To  Roger  Kirkpatrick.  son  of 
si  my  nephew,  Sir  Charles  Kirkpatrick,  deceased,  the  sum  of  £2,000,  and  to  each 
^  of  his  brothers  the  sum  of  £1,000,  the  share  of  any  brother  predeceasing  to  go  in 
in  equal  division  among  the  others :  Further,  to  pay  to  the  family,  equally  among 
T  them,  share  and  share  alike,  of  the  late  George  Inglis,  the  sum  of  £2,000  :  To 
*§  Robert  Menzies,  my  servant,  if  in  my  service  at  the  time  of  my  death,  £1,000 : 
^  Also  to  pay  to  John  Dalzell,  if  in  my  service  at  the  time  of  my  death,  as  a  faith- 
g  f ul  servant,  the  sum  of  £300  ;  and  to  William  Jackson,  if  in  my  service,  the 
^  sum  of  £200  at  the  time  of  my  death  ;  also  to  pay  to  David  Gillum,  once  my  ser- 
*S  vant,  and  dismissed  from  my  service,  as  I  thought,  harshly,  while  a  deserving 
I  lad,  the  sum  of  £50  sterling  ;  all  which  legacies  I  desire  my  said  trustees  to  pay 
c  98]    over  from  *the  first  and  readiest  of  my  salable  estate  :   And  finally,  so 
» '^  far  as  I  see  at  the  present  moment,  I  desire  and  require  my  said  trustees  to  pay 
Jj  over  the  residue  of  my  whole  estate,  excepting  as  before  excepted  and  bequeathed, 
^  to  Sir  Thomas  Kirkpatrick,  Baronet,  presently  abroad,  and  the  Reverend  Riland 
Bedford,  my  nephews,  equally  among  them,  or  rather  bettoeen  them,  share  and 
share  alike. 

By  a  codicil  dated  the  27th  of  December,  1873,  Mr.  Sharpe 
desired  his  trustees  to  pay  £200  to  John  Jackson,  his  house 
servant,  "and  that  free  of  legacy  duty."  And  by  a  codicil 
dated  two  days  later  he  directed  his  trustees  to  purchase  an 
annuity  of  £300  per  annum  for  the  wife  of  Charles  Bedford. 

On  the  death  of  William  Sharpe  the  trustees  were  con- 
firmed his  executors  on  the  10th  of  March,  1876.  But  the 
remaining  trustee  of  General  Sharpe,  brother  to  the  testator, 
and  in  whom  the  estate  of  Hoddom  was  feudally  vested,  re- 
fused without  judicial  authority  to  hand  over  the  estates. 
William  Sharpe' s  trustees  therefore  found  it  necessary  on 
the  31st  of  March,  1876,  to  raise  an  action  in  the  Court  of 
Session,  concluding  for  declarator  that  thev  had  a  prefer- 
able right  to  the  estates  Hoddom  and  Knockhill.  This  liti- 
gation continued  until  the  10th  of  March,  1877,  when  the 
trustee  of  General  Sharpe  was  ordered  to  convey  tbem  to 
William  Sharpe' s  trustees  (').  This  was  done  in  August, 
and  the  estates  were  then  sold  for  £240,896,  with  entry  at 
Martinmas,  1877.  Besides  the  personal  estate  of  £10,701, 
135.  4d.  the  trustees  received  to  the  date  of  the  sale  about 
£10,000  as  rent. 

Sir  Charles  Kirkpatrick,  mentioned  in  the  deed  of  instruc- 
tions, left  eight  sons,  who  still  survive,  of  whom  Sir  Thomas 

0)  Scotch  Cases,  4th  Series,  vol.  iv,  p.  641. 
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is  the  eldest  and  Roger  Kirkpatrick  (also  mentioned)  is  the 
third. 

In  these  circumstances  Sir  Thomas  Kirkpatrick,  the  ap- 
pellant in  the  first  appeal,  maintained  that  he  was  entitled 
nnder  the  provisions  of  the  holograph  deed  to  a  legacy  of 
£1,000  (as  being  one  of  Roger  Kirkpatrick' s  brothers)  over 
and  above  his  half  of  the  residue.  The  trustees  and  the  re- 
spondent, the  Rev.  Riland  Bedford,  to  whom  the  other  half 
of  the  residue  is  given,  contended  that  Sir  Thomas  was  not 
entitled  to  the  legacy  of  £1,000,  his  right  upon  a  sound  con- 
struction of  the  said  deed  being  limited  to  one-half  of  the 
residue. 

It  was  further  maintained  by  the  legatees  (the  appellants  in 
*the  second  appeal)  that  interest  was  payable  on  the  [99 
legacies  from  the  date  of  William  Sharpens  death  ;  and  also 
that  the  legacies  should  be  paid  free  of  legacy  duty,  in  terms 
of  the  marginal  note,  ''  All  free  of  legacy  dutv."  In  reference 
to  these  clauses  the  two  residuary  legatees  (the  respondents 
in  the  second  appeal)  contended  that  no  interest  was  due 
upon  the  legacies,  except  from  Martinmas,  1877,  the  date  of 
the  sale,  there  having  been  no  undue  delay  in  the  realization 
of  the  trust  estate,  and  payment  being  impossible  until  the 
estate  was  realized ;  and  that  the  legacies  were  not  payable 
free  of  legacy  duty,  the  marginal  addition  having  reference 
only  to  the  legacies  opposite  which  it  was  written,  namely,  • 
those  to  the  servants. 

In  the  special  case  presented  to  the  Court  of  Session  the 
trustees  were  first  parties.  Sir  Thomas  Kirkpatrick  second 
party,  the  Rev.  Riland  Kirkpatrick  third  party,  and  the 
other  legatees  under  the  deed  of  instructions  fourth  parties. 

On  the  20th  of  December,  1877,  the  Second  Division  found 
(Lord  Giflford  dissenting  from  the  conclusion  arrived  at  on 
the  first  question)  that : 

(1)  Sir  Thomas  Kirkpatrick  is  not  entitled,  as  one  of  Roger  Kirkpatrick's 
brothers,  to  receive  payment  of  a  legacy  of  £1,000  under  the  provisions  of  Wil- 
liam Sharpe's  instructions  to  his  testamentary  trustees,  in  addition  to  the  share 
of  residue  bequeathed  to  him.  (2)  That  the  first  parties  are  bound  to  pay  to  all 
the  legatees  interest  upon  their  respective  legacies  from  the  term  of  Martinmas 
last,  at  the  rate  of  5  percent,  per  annum.  (3)  That  the  marginal  note  or  addi- 
tion by  the  said  William  Sharpe  on  the  third  page  of  his  instructions  to  his  trus- 
tees, dated  18th  June.  1870,  relative  to  his  trust  disposition  and  settlement,  as 
to  payment  of  legacy  duty  on  the  legacies  bequeathed  by  him,  applies  only  to 
the  legacies  to  his  servants  and  others  on  the  said  third  page,  beginning  with 
the  legacy  to  the  family  of  the  late  George  Inglis.  Allow  the  expenses  incurred 
by  all  the  parties  out  of  the  trust  estate  (*). 

Against  part ^r^^  of  this  decision  Sir  Thomas  Kirkpatrick 
(second  party)  appealed ;  and  against  parts  two  and  three 

Q)  Scotch  Cases,  4th  Series,  voL  v,  p.  880. 
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the  legatees  (fourth  parties)  appealed  to  the  House  ;  and 
the  two  appeals  were  directed  to  be  heard  together. 

Mr.  Oraham  Hastings^  Q.C.,  Mr.  Dauney^  and  Mr.  A. 
Low  (of  tlie  Scotch  bar),  appeared  for  Sir  Thomas  Kirk- 
patrick, but,  having  merely  stated  the  facts,  were  stopped. 
100]  *Mr.  E.  E,  Kay,  Q.C.,  and  Mr.  Oillespie  (of  the 
Scotch  bar),  maintained,  for  the  Rev.  Kiland  Bedford,  that 
it  was  not  the  intention  of  the  testator  that  Sir  Thomas 
Kirkpatrick  should  receive  any  legacy  as  one  of  Roger's 
brothers  in  addition  to  his  share  of  the  residue.  The  re- 
siduary legatees  had  already  received  £103,000  each,  it  could 
not  be  assumed  to  have  been  the  intention  of  Mr.  Sharpe 
to  increase  the  appellant's  share  by  so  small  a  bequest  as 
£500. 

This  also  met  the  argument  of  the  appellants  that  the  tes- 
tator intended  to  give  him  a  legacy  of  £1,000. 

[They  cited  Mussell  v.  Dickson  (')  and  Horshwrgh  v.  Hors- 
'burgh  C).] 

Mr.  Southgate^  Q.C.,  and  Mr.  Read/man  (of  the  Scotch 
bar),  maintained,  for  the  appellants  in  the  second  appeal, 
that  interest  was  due  from  the  death  of  the  testator,  that  be- 
ing the  general  rule  in  Scotland.  If  the  decision  of  the  court 
below  was  right  the  pecuniary  legatees  would  get  no  part, 
as  interest,  of  the  £10,000  paid  as  rent  during  the  two  years 
that  the  property  was  unsold.  In  England  general  legacies 
bear  interest,  although  payment  be  impracticable :  Wood  v. 
Penoyre  (').  And  if  the  legacy  is  specific  its  proceeds  be- 
long to  the  legatee  from  the  testator's  death.  Lord  v. 
Lord  (*)  was  a  case  in  which  the  testatrix  gave  the  property 
when  the  litigation  which  was  then  proceeding  should  be 
ended.  The  payment  of  the  legacies  given  here  was  not 
postponed.  A  direction  to  sell  operated  as  a  conversion  of 
the  beneficial  estate  from  heritable  to  movable ;  and  the 
conversion  takes  elBfect  from  the  time  the  direction  was  bind- 
ing on  the  trustees,  without  regard  to  its  actual  execution  : 
see  Angus  v.  Angus  (*) ;  Erskine  (*) ;  Advocate-General  v. 
Blackburn^ s  Trustees  Q  ;  and  Somermll^s  Trustees  (').  If 
the  property  was  considered  as  money  at  the  testator's 
death,  then  the  legacies  vested  a  morte  tesiatoris,  and  inter- 
est was  due  on  them  from  that  date :  Elliott  v.  Bowhill  (•). 
In  Smith's  Trustees  ("),  although  vesting  was  postponed, 

(^)  4  H.  L.  C,  at  p.  804.  («)  Ficolson's  ed.,  vol.  i,  p.  298  (Ed. 

(«)  Jan.  12,  1847 ;  9  D.,  829;  19  Scot.  note). 

Jur.,  118.  (')  1847;  10  D.,  166. 

(»)  18  Ves.,  338-4-6.  (»)  1859 ;  21  D.,  1148. 

(*)  Law.  Rep.,  2  Ch.  App.,  782.  (»)  1873;  11  Macph.,  735. 

■  C)  1826;  4  S.,  279;  N.  E.,  288-6.  (><>)  1867  ;  6  Macph.,  88. 
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*each  legatee  was  held  entitled  to  his  share  at  the  [101 
date  of  testator^s  death,  with  interest  and  fruits  which  had 
subseqaently  accrued  thereon  :  see  also  Dunbar  v.  Societies 
of  Scripture  Readers  {Dvff^s  Trustees)  (') ;  Campbell  v. 
Reid  (")  Ogilvie  v.  Boswell  ("). 

[They  also  cited  in  their  printed  case  Fletcher  v.  Ash- 
burner  0) ;  DicksorCs  Tutors  v.  Scott  (*) ;  Maxypherson  v. 
TyUer  (") ;  Arbuthnot  v.  Arbuthnot  (') ;  Sime  v.  Bal- 
four (•) ;  Glasgow's  Trustees  (*) ;  Macalister  Trustees  (") ; 
Bristow  V.  Bristow  (") ;  Smith  v.  Barlas  (").] 

On  the  Marginal  Note : — The  words  "  All  tree  of  legacy 
duty*'  referred  to  all  the  legacies  in  the  will.  There  was 
no  circumflex  or  other  mark  to  attach  it  to  the  servants  only. 
It  seemed  to  be^in  where  the  legacies  ended,  as  if  the  idea  of 
giving  his  legacies  exempt  from  duty  occurred  to  the  testa- 
tor just  after  he  had  named  all  the  legatees,  and  he  adopted 
the  marginal  note  as  the  best  means  of  giving  expression  to 
that  idea. 

Mr.  Hastings  Oraham^  Q.C.,  and  Mr.  Low  (of  the  Scotch 
bar),  contended,  for  the  respondents,  the  residuary  legatees, 
that  interest  on  the  legacies  was  not  payable  until  the  estates 
were  sold.  This  was  a  case  of  postponed  distribution.  The 
words  ** so  soon  after  my  decease  as  practicable"  showed 
the  testator  anticipated  some  delay.  The  observations  in 
Lord  V.  Lord  (")  seemed  to  apply  here.  No  trust  arose  in 
this  case  until  the  litigation  with  General  Sharpens  trustee 
was  ended,  and  the  legacies  could  only  bear  interest  from  that 
date.  In  Turner  v.  Bu^k  (")  the  Master  of  the  Rolls  said 
that  the  legatees  could  only  claim  interest  from  the  period 
at  which  the  sale  of  the  real  estate  might  reasonably  have 
been  effected  ;  and  that  a  year  from  the  testator's  death  was 
a  reasonable  period  ;  here  two  years  might  not  be  an  unrea- 
sonable period  where  the  testator  in  his  will  seemed  to  anti- 
cipate litfgation  before  his  right  to  s^U  the  estates  could  be 
confirmed.  '^Duff's  Trustees  (*')  was  in  their  favor.  [102 
Martinmas,  1877,  was  the  earliest  period  at  which  payment 
of  the  legacies  could  be  demanded,  and  the  appellants  were 
only  entitled  to  interest  from  that  date. 

(»)  1862 ;  24  D.,  562.  (»)  1880;  9  S..  87. 

O  1840;  2  D.,  1084.  (»o)  1836;  16  S.,  170. 

(*)  1862;  14  D.,  863.  (»)  6  Beav.,  289. 

(*)  1  Bro.  C.  C,  496-9.  (")  1867  ;  19  D.,  267. 

(»)  1868  ;  16  D.,  1.  (»»)  Law  Rep.,  2  Ch.  Ap.,  782. 
(•)  1852;  12  D.,  486  ;  rev.  H.  of  L.,  1    (i*)  Law.  Rep.,  18  Eq.,  801 ;  9  Eng.  R., 

Macq.,  248,  and  16  D.,  17.  816. 

D  Mor.,  639.  ('»)  1862;  24  D.,  562. 
(»)  13  F.  C,  339 ;  Mor.  Ap.,  1 ;  6  Pat.  Ap.,  625. 
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On  the  Marginal  Note: — The  word  "all"  means  all  the 
legacies  against  which  the  words  were  written.  It  did  not 
apply  to  all  the  legacies  in  the  will.  It  began  with  the  first 
servant,  and  ended  with  the  last  gift  to  servants.  The 
codicil  giving  a  legacy  to  another  servant  expressly  stated 
that  it  was  free  of  legacy  duty,  whereas  the  codicil  made  two 
days  later  giving  a  legacy  to  Mrs.  Charles  Bedford  contained 
no  such  benefit;  this  showed  the  intention  of  the  testator, 
and  was  in  itself  a  circumflex  to  attach  the  words  to  the 
legacies  to  servants  only.  It  was  more  reasonable  to  suppose 
that  the  testator  meant  to  release  from  legacy  duty  his  ser- 
vants than  his  relatives. 

The  following  opinions  were  delivered  by  the  Law  Peers : 
Earl  Cairns,  L.C:    My  Lords,  these  two  appeals  raise 
three  separate  questions. 

In  the  first  appeal  one  of  those  questions  alone  arises. 
In  that  appeal  Sir  Thomas  Kirkpatrick  complains  of  the 
decision  of  the  Court  of  Session  ('),  on  the  ground  that  it 
has  deprived  him  of  a  legacy  of  £1,000,  to  which  he  alleges 
that  he  is  entitled  under  the  testamentary  disposition  of 
William  Sharpe.  Now,  my  Lords,  the  words  upon  which 
he  relies  are  these:  William  Sharpe,  in  his  testamentary 
disposition  of  the  13th  of  June,  1870,  and  certain  days  in  De- 
cember, 1871,  and  1873,  made  this  gift,  '*I  hereby  order  and 
instruct  my  said  trustees  to  make  payment  of  all  my  just 
debts  which  may  stand  against  me  at  the  time  of  my  death, 
also  the  following  legacies :  To  my  nephew,  Charles  Bedford, 
the  sum  of  £6,000,  and  the  like  sum  of  £5,000  to  his  brother, 
Campbell  Bedford :  to  Roger  Kirkpatrick,  son  of  my  nephew 
Sir  Charles  Kirkpatrick,  deceased,  the  sum  of  £2,000,  and 
to  each  of  his  brothers  the  sum  £1,000,  the  share  of  any 
brother  predeceasing  to  go  in  equal  division  among  the 
others."  Now  Sir  Charles  Kirkpatrick,  deceased,  left  sev- 
103]  eral  sons ;  the  eldest  was  the  baronet.  Sir  Thomas,  *the 
appellant.  The  second  son  was  not  the  son  mentioned  by 
name  here  as  Roger  Kirkpatrick;  he  was  the  third;  and 
there  were,  besides  the  baronet,  altogether  seven.  Un- 
doubtedly Sir  Thomas  Kirkpatrick  is  a  brother  of  Roger, 
and  the  gift  is  "to  Roger  Kirkpatrick,  son  of  my  nephew. 
Sir  Charles,"  "  the  sum  of  £2,000,  and  to  each  of  his  brothers 
the  sum  of  £1,000."  Now,  if  the  matter  stood  there  the  case 
is  not  one  which  admits  of  argument.  The  question  to  be 
asked  is,  is  Sir  Thomas  a  brother  of  Roger?  The  answer  is 
that  he  is ;  and  thereupon  the  conclusion  follows  that  the 

(')  Scotch  Cases,  4th  Series,  vol  v.  p.  880. 
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gift  is  to  him  as  one  of  the  brothers  of  Roger.  The  words 
are  not  ambiguous  or  equivocal  (*).  Unless,  therefore,  there 
is  something  in  some  other  part  of  the  will  countervailing 
and  taking  away  that  which  is  here  given,  the  gift  is  clear 
and  undoubtied,  and  must  prevail. 

Now,  what  is  said  to  qualify  the  effect  of  these  words  is 
this:  after  giving  a  number  of  other  legacies  the  testator 
continues :  "And,  finally,  so  far  as  I  see  at  the  present  mo- 
ment, I  desire  and  require  my  said  trustees  to  pay  over  the 
residue  of  my  whole  estate,  excepting  as  before  excepted 
and  bequeathed,  to  Sir  Thomas  Kirkpatrick,  baronet,  pre- 
sently abroad,  and  the  Reverend  Kiland  Bedford,  my 
nephews,  equally  among  them,  or  rather  between  them, 
share  and  share  alike." 

My  Lords,  I  have  been  in  some  doubt  as  to  the  manner 
in  which  the  words  which  I  have  read  have  b^sen  looked  upon 
in  the  court  below,  and  treated  by  the  respondents  in  the 
first  appeal,  as  doing  away  with  the  effect  of  the  words  which 
I  previously  read.  Part  of  the  argument  appears  to  have 
turned  upon  a  consideration  of  the  cases  of  double  gifts, 

?lf  ts  in  the  same  instrument  of  two  sums  to  the  same  person, 
hose  cases  have  no  application  whatever  to  the  case  of  a 
residue  given  to  a  person  to  whom  previously  a  specific  or 
I)ecuniary  gift  has  been  made.  No  case  could  be  cited,  no 
case  has  ever  occurred,  where  any  one  ever  thought  of  argu- 
ing that  the  cases  about  double  gifts  had  any  application  to 
a  case  which,  ex  specie,  is  entirely  distinguishable  and 
different  from  them,  the  case  of  a  gift  of  residue  following  a 
specific  gift. 

Then  part  of  the  argument  was,  not  that  this  was  a  case 
of  *double  gift,  but  that  you  are  to  infer  from  the  fact  [104 
of  the  residue  being  given  to  one  of  the  brothers  of  Roger, 
and  from  the  fact  of  tne  residue  being  very  large,  that  there- 
fore when  the  expression  in  the  earlier  part  of  the  will  "the 
brothers  of  Roger"  was  used,  that  really  meant  the  "brothers 
of  Roger  other  than  that  brother  to  whom  I  afterwards  give 
the  residue."  Now,  my  Lords,  that  is  not  construing  the 
will  of  the  testator;  it  is  making  for  the  testator  a  will  en- 
tirely different  from  that  which  he  has  made.  It  is  intro- 
ducing and  interpolating  words  which  he  has  not  used,  and 
for  the  interpolation  of  which  there  is  no  authority  whatever. 
It  appears  to  me  that  the  conclusion  at  which  the  court  be- 
low arrived  cannot  be  sustained  without  doing  a  degree  of 
violence  to  plain  and  unambiguous  words  for  the  doing  of 
which  I  am  aware  of  no  authority  whatever. 

(*)  See  remarks,  post,  at  p.  104. 
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My  Lords,  I  have  pointed  out  that  the  words  of  the  will 
as  to  the  legacy  to  Sir  Thomas  Kirkpatrick  were  plain  and 
Tinambiguous,  and  that  where  you  have  clear  and  unambig- 
nous  words  in  a  will  it  is  not  for  the  court  to  speculate  what 
were  the  reasons  which  led  the  testator  to  make  a  provision 
as  to  the  meaning  of  which  there  is  no  doubt.  But  I  may 
make  one  observation  which  it  is  as  well  to  refer  to.  If  we 
were  to  speculate  in  this  case  for  a  reason,  there  seems  to  me 
to  have  been  a  perfectly  good  reason  why  the  testator  should 
give  a  definite  pecuniary  legacy  to  one  of  the  persons  to 
whom  he  afterwards  gave  a  share  of  the  residue,  because  if  it 
had  turned  out  that  the  two  estates  of  Hoddom  and  Knockhill 
were  not  disponable  by  the  testator,  and  that  he  had  nothing 
but  his  own  personal  estate  to  satisfy  the  legacies,  the  per- 
gonal estate  at  the  time  of  his  death  being  stated  as  amount- 
ing to  something  over  £10,000,  the  result  would  have  been 
that  all  the  brothers  of  Roger  Kirkpatrick,  including  Sir 
Thomas,  might  have  benefited  and  would  have  benefited  by 
the  disposition  in  their  favor  of  pecuniary  legacies,  and  that 
whereas,  for  want  of  residue,  Sir  Thomas  would  otherwise 
have  taken  nothing  by  virtue  of  the  gift  of  the  pecuniary 
legacies,  he  would  in  that  state  of  things  have  taken  the 
same  sum  of  money  as  his  brothers  would  have  taken. 

Now,  my  Lords,  in  the  second  appeal  two  other  questions 
arise.  The  first  is  as  to  interest  upon  the  legacies  which  are 
given  by  will,  and  there  the  court  below  has  held  that  inter- 
105]  est  is  not  to  be  *given  from  any  period  anterior  to 
the  time  when  the  heritable  property,  which  was  the  largest 
property  possessed  by  the  testator,  viz.,  Hoddom  and 
Knockhill,  was  sold,  namely,  Martinmas,  in  the  year  1877. 
I  must  say  that  it  has  not  been  in  controversy  at  your  Lord- 
ships' bar  that  the  general  rule  in  Scotland  (differing  some- 
what from  the  English  rule)  is,  that  if  there  is  a  legacy,  pure 
and  simple,  given  in  the  ordinary  way,  it  carries  interest 
from  the  death  of  the  testator,  and  carries  interest  at  the  rate 
of  5  per  cent.  But  the  argument  here  has  been,  and  it  appears 
to  have  been  adopted  by  the  learned  judges  of  the  Court  of 
Session,  that  there  was  here,  not  an  independent  gift,  if  I  may 
use  the  expression,  of  legacies,  but  that  these  sums  which 
are  called  ''legacies"  in  the  will  are  really  portions  of  the 
purchase-money  of  the  particular  estates  specified,  namely, 
Hoddom  and  Knockhill,  and  given  as  such  that  there  was  no 
particular  gift  of  legacies  but  merely  a  direction  to  sell  those 
particular  estates  ;  and  then,  when  they  were  sold,  a  direc- 
tion to  pay  certain  specified  sums  out  of  the  proceeds.  I 
cannot  view  the  will  of  the  testator  as  admitting  of  that  con- 
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struction.  I  will  observe,  in  the  first  place,  that  the  instruc- 
tions, as  they  are  called,  the  ^'holograph  instructions,"  of 
the  testator  of  1870,  1871,  and  1873,  are  to  be  taken  in  con- 
nection with  a  trust  disposition  and  settlement  of  May,  1870, 
and  in  fact  refer  to  it  and  speak  as  if  they  were  continuations 
of  that  trust  settlement.  Now,  by  that  trust  disposition  and 
settlement  the  testator  had  conveyed  to  the  trustees  all  the 
property  of  every  kind  that  he  possessed,  real  and  personal, 
including  Hoddom  and  Knockhill,  and  he  had  directed  them 
to  convert  the  property  into  money,  and  in  the  first  place  to 
pay  and  discharge  his  just  debts  and  funeral  expenses  ;  and 
then,  secondly,  to  "apply  the  residue  of  the  proceeds  of  the 
said  trust  estate  and  effects  in  the  manner  to  be  specified  in 
any  writing  under  my  hand  at  any  time  in  my  life  or  even 
upon  death-bed."  And  then  taking  up  that  disposition,  in 
his  further  instructions  he  takes  notice  that  he  had  yet  to 
declare  what  was  the  manner  in  which  the  whole  of  his  estate 
was  to  be  applied.  And  then  he  says :  '^  Being  desirous  to 
make  my  settlement"  I  "hereby  do  so  according  to  my 
wishes,  of  my  whole  worldly  affairs,  and  having  lately  exe- 
cuted a  deed  of  trust  in  the  hands  of  John  Gillespie,  writer 
to  the  signet,  wherebv  I  disponed  to  *the  trustees  [106 
therein  named  my  whole  means  and  estate  heritable  and 
movable  to  be  by  them  disposed  of  as  I  shall  direct  by  any 
writing  under  my  hand ;  and  being  advised  by  counsel  of  my 
right  to  do  so."  Then  he  takes  notice  that  counsel  had  told 
him  and  advised  him  that  he  had  a  disposing  power  over 
that  which  was  a  large  estate,  Hoddom  and  Knockhill ;  and 
he  directs  it  to  be  converted  into  money.  And  then  he  con- 
tinues, "That  being  I  deem  a  sufficient  instruction  to  sell,  I 
now  proceed  to  instruct  my  trustees  as  to  the  distribution 
of  the  price,  viz.,  of  the  price  of  the  heritage  ;"  but  except- 
ing some  movables,  as  to  which  there  appears  to  be  no  doubt 
that  they  really  do  not  affect  the  present  question.  "I 
hereby  order  and  instruct  my  said  trustees  to  make  payment 
of  all  my  just  debts  which  may  stand  against  me  at  the  time 
of  my  death,  also  the  following  legacies."  The  legacies  are 
then  enumerated,  and  the  enumeration  is  wound  up  by  these 
words,  "all  which  legacies  I  desire  my  said  trustees  to  pay 
over  from  the  first  and  readiest  of  my  salable  estate." 

Now,  I  must  say  that  I  have  never  entertained,  after  read- 
ing these  words,  the  slightest  doubt  that  this  is  a  disposition  of 
the  universal  corpus  of  the  estate  of  the  testator,  a  direction 
to  turn  the  whole  of  every  kind  into  money,  not  narrowed 
or  confined  by  a  specific  reference  to  Hoddom  and  Knock- 
hill, but  extended  to  the  whole  of  his  heritable  and  movable 
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property  with  the  exception  of  the  particular  movable  prop- 
erty contained  in  one  particular  deed  ;  and  there  is  a  direc- 
tion, out  of  the  proceeds,  to  pay  all  his  debts  and  all  the 
legacies  which  are  given.  And  it  appears  to  me  that,  if  it 
had  turned  out  that  Hoddom  and  Knockhill  were  not  his, 
and  that  he  had  no  disposing  power  over  them,  so  far  as  he 
had  other  property  to  answer  the  legacies,  the  legacies  would 
have  been  payable  out  of  his  other  property.  They  are, 
therefore,  legacies  in  the  ordinary  sense  of  the  term,  and  the 
law  being  that  ordinary  legacies  bear  interest  from  the  death 
of  the  testator,  it  appears  to  me  that  these  legacies  must 
bear  interest  in  that  way. 

My  Lords,  the  third  question  is  as  to  the  legacy  duty. 
Tour  Lordships  have  had  before  you  a  facsimile  of  the  holo- 
graph will  of  the  testator.  He  wrote  on  the  third  page  longi- 
tudinally in  the  margin,  '*all  free  of  legacy  duty,"  with  his 
name  signed  thus,  "William"  at  the  beginning  of  those 
107]  words  and  '^Sharpe,"  at  the  *end.  The  words  do 
not  extend  longitudinally  over  the  whole  length  of  the  page  ; 
they  do  not  commence  at  the  bottom  and  they  stop  short 
before  they  come  to  the  top ;  they  are  written  along  a  num- 
ber of  lines  in  which  certain  of  the  legacies  are  given.  The 
court,  in  Scotland,  held,  that  they  are  intended  to  cover  and 
to  free  from  legacy  duty  not  all  the  legacies  given  by  the 
will,  nor  all  the  legacies  in  this  third  page,  but  those  lega- 
cies which  being  with  the  gift  to  George  Inglis's  family, 
along  the  margin  of  which  these  words  do  not  extend. 

Now,  I  have  felt  great  dilEculty,  I  must  say,  as  to  how 
these  words  should  be  dealt  with.  Perhaps  something  might 
be  said  in  favor  of  their  being  so  incapable  of  any  certain 
interpretation  that  they  are  void  for  uncertainty ;  but  I  cer- 
tainly cannot  arrive  at  the  conclusion  of  the  court  below. 
The  court  below  seem  to  have  acted  upon  a  principle  which 
was  entirely  arbitrary.  The  testator  might,  ii  he  had 
pleased,  have  accompanied  these  words  with  some  signs, 
something  in  the  nature  of  a  circumflex,  to  point  out  what 
legacies  in  the  will  they  were  to  apply  to,  if  he  did  not 
intend  to  apply  them  to  all  the  legacies.  But,  he  not  having 
done  that,  I  must  construe  this  as  an  independent  sentence 
written  in  the  margin  of  the  will  of  the  testator.  Now  what 
does  the  sentence  say  ?  '^  all  free  of  legacy  duty."  As  I  took 
tlie  liberty  of  observing  in  the  course  of  the  argument,  the 
substantive  to  be  supplied  to  the  word  **all"  must  be  "lega- 
cies" and  the  sentence  must  be  "all  legacies  free  of  legacy 
duty."  If  that  is  the  sentence,  then,  the  testator  not 
having  limited  the  application  of  it  by  any  sign  or  mark, 
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or  by  other  words,  I  can  only  arrive  at  the  conclnsion  that 
it  means  all  the  legacies  given  in  bis  will.  Tberefore, 
upon  that  i)oint,  I  should  submit  to  your  Lordships  that 
the  interlocutor  of  the  court  below  should  be  varied  in  that 
respect  also. 

What  I  propose,  therefore,  to  your  Lordships  to  do  is,  to 
make  these  orders  :  On  the  first  appeal  to  reverse  the  inter- 
locutor so  far  as  appealed  against  and  to  declare  that  the 
court  ought  on  the  special  case  to  have  found  that  Sir 
Thomas  Kirkpatrick  is  entitled,  as  one  of  Roger  Kirk- 
patrick's  brothers,  to  receive  payment  of  a  legacy  of  £1,000 
under  the  provision  of  William  Sharpe's  instructions  to  his 
testamentary  trustees,  in  addition  to  the  share  of  the  residue 
bequeathed  to  him  ;  and  inasmuch  as  if  the  costs  were  to 
*come  out  of  the  residue  it  would  be  making  the  [108 
party  who  succeeds  pay  a  part  of  those  costs,  to  order  that 
the  respondents  should  pay  the  costs  of  that  appeal.  On  the 
second  appeal  to  reverse  the  interlocutor  as  to  interest  and 
as  to  legacy  duty,  so  far  as  appealed  against,  and  to  declare 
that  the  court  ought  to  have  found  that  the  first  parties  are 
bound  to  pay  to  all  the  legatees  interest  upon  their  re- 
spective legacies  from  the  death  of  the  said  William  Sharpe 
at  the  rate  of  £6  per  cent,  per  annum,  and  that  the  marginal 
note  or  addition  by  the  said  William  Sharpe  on  the  3d  page 
of  his  instructions  to  his  trustees,  dated  the  18th  of  June, 
1870,  relative  to  his  trust  disposition  and  settlement,  as  to 
payment  of  legacy  duty  on  the  legacies  bequeathed  by  him, 
applies  to  all  the  legacies  given  in  his  will.  My  Lords,  with 
regard  to  the  second  appeal,  as  the  two  questions  of  diflH- 
culty  in  it  have  been  clearly  created  by  the  testator,  I  pro- 
pose to  your  Lordships  that  all  parties  in  the  appeal  should 
nave  their  costs  out  of  the  estate  of  the  testator. 

LoKD  O' Hag  an:  My  Lords,  on  the  question  raised  by 
the  first  appeal,  I  find  it  impossible  to  concur  with  the  ma- 
jority of  the  learned  judges  in  the  Court  of  Session. 

Our  duty  is  to  ascertain  the  true  intention  of  the  testator, 
and  to  ascertain  it  from  his  words.  We  are  not  at  liberty 
to  indulge  in  fanciful  speculation  as  to  his  purpose  if  those 
words  are  clear ;  and  we  must  not  substitute  our  own  no- 
tions of  justice  or  expediency  for  those  which,  on  a  fair 
and  reasonable  interpretation  of  them,  he  appears  to  have 
entertained. 

Now,  1  think  it  quite  manifest  that,  under  Mr.  Sharpe's 
instructions  to  his  testamentary  trustees,  Sir  Thomas  Kirk- 
patrick is  entitled  to  the  legacy  of  £1,000  as  one  of  Roger 
fcirkpatrick's  brothers.     To  each  of  them  that  sum  was 
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bequeathed.  He  was  the  eldest  of  them ;  and  the  words 
designate  him  as  distinctly  as  if  he  had  been  specifically 
named.  I  do  not  see,  if  there  was  nothing  more  in  the  mat- 
ter, the  smallest  ground  for  doubt  as  to  bis  title  ;  and  I  ob- 
serve that  Lord  Ormidale,  for  himself,  declared  it  to  be  clear 
that  Sir  Thomas  was  included  amongst  the  brothers  who 
were  the  objects  of  the  testator's  bounty,  and  of  whom,  con- 
fessedly, he  was  one. 

109]  *If,  then,  the  bequest  was,  so  far,  complete,  what 
is  there  in  the  rest  of  the  paper  to  nullify  it  or  call  it  into 
question  ?  Absolutely  nothing,  but  the  gift  of  the  testator's 
residue  to  his  nephews,  of  whom  Sir  Thomas  Kirkpatrick 
was  one.  How  could  the  addition  take  away  that  which 
was  already  vested  1  Or,  on  what  principle  of  construction 
can  we  determine  that  the  testator's  intention  was  not  to 
bestow  a  double  bountj*^,  when,  in  clear  terms,  he  did  be- 
stow it  ? 

I  concur  with  Lord  Cran worth,  in  the  case  which  has  been 
cited  ('),  that  if  there  be  two  legacies  to  the  same  person,  and 
if  there  be  circumstances  which  satisfactorily  indicate  that 
the  testator  really  meant  only  one  to  be  received,  the  legatee 
cannot  take  both  of  them.  But,  in  that  case,  the  legacies 
were  both  pecuniary,  and  there  was  reason  for  holding  that 
the  verbal  repetition  had  not  been  intended  to  make  them 
cumulative  in  fact. 

Here,  it  is  quite  otherwise.  There  is  a  gift  of  money  and 
a  gift  of  the  residue  of  the  entire  estate,  real  and  personal ; 
and  there  is,  in  my  mind,  nothing  to  show  that  the  one  was 
not  meant  to  be  superadded  to  the  other.  I  repeat,  that  we 
are  not  to  speculate  curiously  as  to  a  testator's  objects,  if  he 
has  spoken  plainly  ;  and  it  is  not  necessary  to  find  a  reason 
for  these  gifts  if  they  are  made  in  terms  intelligible,  un- 
equivocal, and  capable  of  enforcement.  But  if  it  were,  I  see 
no  difficulty  in  supplying  such  a  reason.  The  appellants 
have  urged  that  Mr.  Sharpe  has  indicated  in  his  trust  dis- 
position some  doubt  as  to  nis  right  to  devise  the  real  estate 
of  which  he  had  possession.  JHe  had  consulted  counsel  upon 
the  point ;  and  his  trustees,  after  his  death,  were  obliged  to 
institute  proceedings  in  the  Court  of  Session  to  settle  it. 
They  succeeded.  But  in  such  a  state  of  affairs,  and  with 
such  a  doubt  suggested  to  his  mind,  was  it  not  reasonable 
that  Mr.  Sharpe  should  provide  for  his  nephew, — the  bearer 
of  a  title  and  the  head  or  a  family, — some  certain  provision, 
whatever  might  be  the  issue  of  a  possibly  doubtful  contro- 
versy as  to  a  portion  of  his  estate  i    And  was  it  wonderful 

C)  4  H.  L.  C,  804. 
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that  be  sbould  guard  against  the  consequences  of  loss  or 
diminntion  of  the  residue,  by  bestowing  a  legacy  which  was 
to  belong  to  Sir  Thomas  independently  and  at  all  events? 
As  I  have  said,  the  words  being  clear,  we  are  not  obliged 
*to  sustain  their  operation  by  any  such  suggestion  ;  [110 
bat  it  seems  to  me  quite  reasonable,  and  sufficient,  at  least, 
to  overbear  the  presumption  on  which  some  of  the  learned 
jadges  seem  to  have  founded  their  conclusion,  that  the 
''enormity"  of  the  value  of  the  residue  was  in  itself  enough 
to  negative  and  make  incredible  an  intention  of  giving  the 
pecuniary  legacy  in  addition  to  it  (*). 

I  am  therefore  of  opinion,  as  to  the  first  point,  that  Sir 
Thomas  Kirkpatrick,  as  one  of  Roger  Kirkpatrick' s  broth- 
ers, is  entitled  to  the  legacy  of  £1,000  in  addition  to  his  share 
of  the  residue,  and  that  the  judgment  of  the  Court  of  Session 
should  be  reversed  with  costs. 

On  the  points  which  have  been  raised  by  the  second  ap- 
peal, I  concur  with  the  opinions  expressed  by  my  noble  and 
learned  friend,  and  substantially  for  the  reasons  which  he 
has  given. 

I  shall  only  add,  as  to  the  interest  on  the  legacies,  that 
they  were  to  be  paid,  in  the  testator's  words,  "from  the 
first  and  readiest  of  the  salable  estate,"  that  they  were  not 
chargeable  only  on  the  heritable  property,  or  dependent 
for  their  payment  on  the  realization  of  it,  and  that,  ac- 
cording to  the  law  of  Scotland,  as  admitted  on  both  sides, 
the  interest  should,  in  my  judgment,  be  paid  not  merely 
from  Martinmas,  but  from  the  period  of  the  death  of  the 
testator. 

Besides,  as  has  been  noted,  the  doctrine  of  constructive 
conversion  is  applicable  to  the  case,  and  that  that  doctrine 
is  the  same  in  England  and  in  Scotland  is  apparent  from 
Erskine's  statement (') :  "Heritable  estate  directed  to  be 
sold  and  destined  to  a  particular  person  or  persons,  or  for  a 
Xjarticular  purpose,  becomes  movable  as  soon  as  the  direc- 
tion is  binding."  Here,  the  testator  indicates,  as  strongly 
as  he  could,  a  wish  that  ihe  trust  estate  should  be  realized, 
and  the  legacies  discharged,  in  the  shortest  possible  time. 
The  sale  was  to  be  as  soon  "  as  it  can  conveniently  be  done," 
and  the  proceeds  to  be  distributed  with  the  least  avoidable 
delay.  The  "heritable"  estate,  therefore,  became  "mova- 
ble''at  once  on  his  death;  and  the  legacies,  which  vested 
also  on  his  death,  had  attached  to  them  the  right  to  interest 
from  that  period. 

(0  Scotch  Cases,  4th  Series,  vol.  v,  («)  Nicolson's  ed.,  vol.  i,  p.  298  (Ed. 
p.  880.  note). 

33  Ekg.  Rep.  6 


82  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  IV. 

1878  Kirkpatrick  v.  Bedford.       Bedford  ▼.  Kirkpatrick.  H.L.  (Sc) 

111]  *0n  the  third  point,  as  to  the  marginal  note,  I  see 
no  good  reason  for  limiting  the  generality  of  its  terms, — "  oK 
free  of  legacy  dnty," — or  confining  their  operation  merely 
to  the  legacies  of  the  servants.  They  are  on  the  third  and 
last  page  of  the  testamentarv  paper.  They  begin  immedi- 
ately opposite  to  the  end  of  the  bequests,  running  upwards. 
They  are  not  opposite  to  cM  the  legacies  to  servants ;  and 
the  page  on  which  they  are  written  has  material  portions 
dealing  with  the  other  legacies  in  continuation  from  the  pre- 
ceding page.  The  words  themselves  would  reasonably  apply 
to  "all"  the  legacies ;  and  I  do  not  find  in  their  local  posi- 
tion any  proper  ground  for  limiting  their  application.  This 
part  of  the  case  is  very  obscure.  The  words  are  not  unequiv- 
ocal, and  the  placing  of  them  is  not  decisive  of  their  meaning. 
The  provision,  such  as  it  is,  might.,  perhaps,  be  impeached 
as  void  for  uncertainty,  but  the  case  has  not  been  argued  on 
that  ground.  And  if  we  are  driven  to  give  a  definite  effect 
to  it,  I  think,  with  some  doubt  and  hesitation,  that  the  weight 
of  reason  is  against  the  limited  application  which  has  been 
made,  and  that,  if  it  operate  at  all,  it  ought  to  operate  on 
all  the  legacies. 

I  am,  therefore,  of  opinion  that  on  the  second  and  third 
questions,  as  on  the  first,  the  appeal  should  be  allowed  and 
the  judgment  reversed. 

Lord  Selborne  :  My  Lords,  with  respect  to  the  appeal 
of  Kirkpairick  v.  Bedford  I  agree  with  Lord  Gifford's  opin- 
ion; and  I  do  not  wish  to  add  anything  to  what  has  been 
already  so  well  said  by  your  Lordships. 

With  respect  to  the  question  (in  the  second  appeal)  of 
interest,  I  think  the  sound  construction  of  the  holograph 
wUl,  ti^en  in  connection  with  the  preceding  deed  of  trust 
of  the  testator's  whole  movable  and  immovable  estate  (to 
which  it  refers,  and  which  by  anticipation  refers  to  it),  is,  that 
both  the  debts  and  the  legacies  were  to  be  paid  out  of  a 
common  fund,  arising  from  the  proceeds  of  the  sale  of  the 
immovable,  and  from  the  movable  estate.  No  motive  is 
apparent,'  in  the  holograph  instrument,  for  separating  the 
proceeds  of  the  immovable  from  those  of  the  movable 
estate ;  and,  by  the  preceding  instrument,  both  had  beea 
112]  brought  into  *one  fund,  and  had  been  made  subject, 
jprimo,  to  one  ^'of  these  liabilities '':  viz.,  the  payment  of 
debts.  The  holograph  instrument  begins  with  a  declaration 
of  the  testator^  s  intention  to  make  a  complete  settlement  of 
his  "  whole  worldly  affairs,"  and  it  says  (in  effect)  that  he  is 
thereby  about  to  give  that  direction,  as  to  the  disposal  of  his 
*^  whole  means  and  estate,  heritable  and  movable,''  whicb 
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had  been  contemplated  by  the  prior  deed.  And  what  he 
gives,  after  payment  of  debts  and  legacies,  is  the  ''residue" 
of  his  "whole  estate." 

The  words  relied  upon  by  the  respondents  in  the  second 
appeal  (and  I  must  own  that  I  was  myself,  at  first,  led  astray 
by  them)  are  those  which  immediately  follow  the  particular 
directions  as  to  the  sale  of  tbe  testator's  heritable  property  : 
Tiz.,  "That  being,  I  deem,  a  suflScient  instruction  to  sell,  I 
now  proceed  to  instruct  my  trustees  as  to  the  distribution  of 
the  price,  viz.,  of  the  price  of  the  heritage."  But  it  does 
not  follow,  because  he  says  that  the  price  of  the  heritage  is 
to  be  distributable  in  the  manner  which  follows,  he  therefore 
meant  that  alone  to  be  so  distributable.  The  contrary,  I 
think,  is  shown  by  the  words  of  exception,  applicable  to  the 
separate  deed  as  to  movable,  which  is  also,  in  like  manner, 
excepted  in  the  ultimate  gift  of  the  residue ;  and  I  cannot 
read  the  express  direction  for  the  payment  of  all  the  legacies 
out  of  "the  first  and  readiest"  of  his  "salable  estate"  as 
applicable  to  anything  less  than  the  whole  and  every  part 
of  the  estate,  movable  and  immovable,  which  was  capable 
of  being  sold,  and  which  was  all  directed  to  be  sold  by  the 
preceding  deed.  The  right,  therefore,  to  interest  from  the 
testator's  death,  clearly  follows.  But  it  must  not  be  sup- 
posed that  I  should  have  thought  otherwise,  even  if  these 
legacies  had  been  payable  out  of  the  proceeds  of  the  testa- 
tor's heritable  property  only.  That  heritable  property  is 
directed  to  be  sold  out  and  out,  "immediately,  or  as  soon 
after"  the  testator's  "decease  as"  the  trustees  "possibly 
can  find  to  be  practicable."  If  possible,  therefore,  it  was  to 
be  sold  immediatelv ;  and,  under  these  circumstances,  the 
right  and  interest  of  the  legatees  who  were  to  be  paid  out  of 
the  proceeds  of  the  sale,  would  also,  in  my  judgment,  be 
immediate.  I  see  no  reason  at  all  why  the  words  of  Lord 
Thurlow,  in  Hvtcheon  v.  Mannington : — 

"If  he  had  given  any  time,  I  agree,  that  the  intention  is 
to  *prevail,  if  it  can  be  found  out  (though  a  testator  [113 
cannot  make  an  executor  answerable  for  interest,  beyond 
what  the  law  has  done) ;  but  he  must  give  me  some  rule  to 
go  by.  Suppose  he  had  given  a  real  estate  in  the  manner 
you  specify,  it  is  clear  that  it  will  neither  depend  upon  the 
caprice  of  the  trustee  to  sell,  for  that  would  oe  contrary  to 
all  common  sense,  nor  upon  his  dilatoriness ;  in  some  way 
it  may  be  sold  immediately  ;  but  I  should  not  inquire,  when 
a  real  estate  might  have  been  sold  with  all  possible  diligence  ; 
for  it  might  be  the  very  next  day,  or  that  very  evening  ;  and 


84  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  IV. 

1878  Kirkpatrick  v.  Bedford.      Bedford  v.  Kirkpatrick.  H.L.  (Sc.) 

therefore  the  court  always  in  such  a  case  considers  it  as  sold 
the  moment  the  testator  is  dead  ;  for  where  there  is  a  trust, 
that  is  always  considered  here  as  done  which  is  ordered  to 
be  done  ;  and  the  court  cannot  measure  the  time.  Suppose 
this  property  had  been  in  the  West  Indies,  instead  of  the 
East,  it  would  have  required  less  time  to  be  remitted ;  still 
less  if  in  Jersey  or  Cumberland  ;  and  if  only  100  miles  oflf, 
it  would  have  cost  a  journey  of  two  days  at  least.  In  this 
case  it  is  an  immeasurable  purpose.  I  can  do  nothing  with 
it ;  and  it  must  be  considered  as  vested  from  the  death  ol 
the  testator  "(*) :  which  were  lately  referred  to  with  appro- 
bation in  your  Lordships'  House  in  the  case  of  Minors  v. 
Battison  (•),  should  not  be  applicable  to  a  trust  of  this  sort, 
under  the  will  of  a  Scotch  as  well  as  an  English  testator. 

As  to  the  legacy  duty,  I  agree  with  the  construction 
which  my  noble  and  learned  friend  on  the  woolsack  has 
placed  on  the  words  ''all  free  of  legacy  duty"  added  in  the 
margin  of  page  3  of  the  will ;  and  I  have  only  to  add,  that, 
if  their  exact  local  position  is  to  be  regarded,  they  stand  op- 
posite to  the  end  of  a  series  of  legacies  introduced  in  the 
preceding  page  by  the  words  ^^also  the  following  legacies^'* 
and  the  word  ^^all^^^  with  which  they  begin,  corresponds 
with  the  words  "  aZZ  which  "  with  which  the  last  of  the  lines 
written  opposite  to  them  ends. 

On  the  First  Appeal. 
Judgment  of  the  House: — Ordered  and  adjudged,  That 
the  interlocutor  of  the  Lords  of  Session,  of  the 
20th  of  December,  1877,  so  far  as  complained  of 
in  the  said  appeal,  be,  and  the  same  is  hereby 
114]  *rever8ed ;   and  it  is  declared,   That  the  court 

ought  on  the  special  case  to  have  found,  that 
Sir  Thomas  Kirkpatrick  is  entitled,  as  one  of 
Roger  Kirkpatrick' s  brothers,  to  receive  pay- 
ment of  a  legacy  of  £1,000  under  the  provisions 
of  William  Sharpens  instructions  to  his  testa- 
mentary trustees,  m  addition  to  the  share  of  resi- 
due bequeathed  to  him  ;  and  with  this  declaration, 
that  the  cause  be,  and  the  same  is  hereby  remitted 
back  to  the  Court  of  Session  to  do  therein  as  shall 
be  just  and  consistent  with  this  declaration  and 
judgment :  And  it  is  further  ordered.  That  the 
respondent  the  Reverend  William  Kirkpatrick 
Riland  Bedford  do  pay  or  cause  to  be  paid  to  the 

(»)  Ves.,  866.  (»)  1  App.  Caa.,  p.  452;  16  Eng.  R.,  86. 
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said  appellant  the  costs  incurred  by  him  in  re- 
spect of  the  appeal  to  this  House. 

On  the  Second  Appeal. 
JudgToent  of  the  House : — Ordered  and  adjudged,  That 
the  interlocutor  of  the  Lords  of  Session,  of  the 
20th  of  December,  1877,  be,  and  the  same  is  hereby 
reversed  as  to  interest  and  as  to  legacy  duty,  so 
far  as  coiuplained  of  in  the  said  appeal :  and  it  is 
declared,  That  the  court  ought  to  nave  found  that 
the  first  parties  are  bound  to  pay  to  all  the  lega- 
tees interest  upon  their  respective  legacies  from 
the  date  of  the  death  of  the  said  William  Sharpe 
at  the  rate  of  five  per  cent,  per  annum  till  paid, 
and  that  the  marginal  note  or  addition  by  the  said 
William  Sharpe  on  the  third  page  of  his  instruc- 
tions to  his  trustees,  dated  13tb  June,  1870,  relative 
to  his  trust  disposition  and  settlement,  as  to  pay- 
ment of  legacy  duty,  applies  to  all  the  legacies 
thereby  given  or  bequeathed  by  him ;  and  with  this 
declaration,  it  is  ordered,  That  the  cause  be,  and 
the  same  is  hereby  remitted  back  to  the  Court  of 
Session  in  Scotland  to  do  therein  as  shall  be  just 
and  consistent  with  this  declaration  and  judgment : 
And  it  is  further  ordered,  That  all  parties  to  this 
appeal  do  have  their  costs  out  of  the  estate  of 
the  testator. 

Lords^  Journals^  15th  November,  1878. 

Agent  for  Sir  Thomas  Kirkpatrick :  J,  C.  Stogdon. 

Agents  for  the  Rev.  Riland  Bedford:  Orahames  & 
Wardlaw. 

Agents  for  Charles  J.  Bedford  and  another:  /.  &  J. 
QroJiam. 
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[4  Appeal  Cases,  115.] 

J.C.(*),  November  26,  1878. 

[PRIVY  COUNCIL.] 

115]  *Great  Laxey  Mining  Company,  Limited,  Dtf end- 
ants  ;  and  James  Clague,  Plaintiff. 

AND   CROSS  APPEAL. 
ON   APPEAL   FROM   THK   OOUBT   OF   OHANGEBT,    ISLE   OF   HAN. 

CoTwpenscttUm. 

Case  in  -which  compensation  for  damage  done  to  an  estate  was  awarded  once  for 
all,  so  as  to  take  away  any  right  of  action  for  subsequent  damage  against  the  defend- 
ants, who  were  held  to  be  not  wrongdoers,  but  persons  exercising  their  rights  of 
mining  operations  over  the  land  of  the  plaintiff,  subject  to  paying  compensation  for 
the  permanent  injury  thereby  occasioned  to  the  said  estate. 

WilUaafM  V.  Choueott  (})  distinguished. 

Appeal  and  cross  appeal  from  a  judgment,  order,  and  de- 
cree of  the  Court  of  Chancery,  Isle  of  Man  (June  2,  1876) ; 
and  from  an  order  and  decree  of  the  said  court  (Nov.  2, 1876). 
By  the  said  order  and  decree  of  the  2d  of  June,  1876,  which 
was  made  in  a  suit  brought  by  the  complainant  against  the 
defendants,  it  was  amongst  other  things  ordered  that  the 
defendants  should  pay  unto  or  for  the  use  of  the  complain- 
ant the  sum  of  £214  15^.,  subject  to  be  reduced  to  £100  in 
case  the  defendants  forth^Yith  erected  a  permanent  and  suffi- 
cient stone  wall  round  the  reservoir  of  the  defendants  men- 
tioned in  the  decree.  By  the  said  order  and  decree  of  the 
2d  of  November,  1876,  which  was  made  upon  a  petition  to 
the  said  court  by  the  complainant,  it  was  amongst  other 
things  ordered  and  adjudged  that  the  said  decree  or  judg- 
ment of  the  2d  of  June,  1876,  should  be  rectified,  and  that 
116]  the  defendants  *should  only  pay  to  the  complainant 
the  sum  of  £150  and  costs  to  be  taxed,  and  that  in  case  the 
defendants  should  within  two  mpnths  erect  the  permanent 
and  sufficient  stone  wall  in  the  said  order  mentioned,  the 
defendants  should  only  pay  to  the  complainant  the  sum  of 
£35  65.,  with  costs  to  be  taxed.  The  facts  are  fully  stated 
in  the  judgment  of  their  Lordships. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Crompton,  for  the  appellants. 

Mr.  Cohen,  Q.C.,  and  Mr.  Sherwood,  for  the  respondent. 

The  following  cases  were  cited  :    Williams  v.  Oroucott{^) ; 

{*) Present: — Sir  James  W.  Colvile,  Sib  Barnes  Peacock,  Sir  Montague  E. 
Smtth,  and  Sir  Robert  P.  Collier. 

(1)  4  B.  <&  S.  (1868),  149. 
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Backhouse  v.  Bonomi  (*) ;  DuTce  of  Buccleuch  v.  Wake- 
field  {*) ;  Aspden  v.  Seddon{*) ;  Caledonian  Railway  Com- 
pany V.  Lockliari  (*). 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Kobert  P.  Collier  :  In  this  case  the  plaintiff  Mr. 
Clague  was  the  owner  in  fee  simple  of  a  farm  in  the  Isle  of 
Man.  The  defendants  are  a  mining  company  who,  nnder  a 
grant  from  the  Crown,  were  authorized  to  enter  his  lands  in 
order  to  conduct  their  mining  operations,  paying  him  com- 
pensation for  damage  done.  He  brought  a  suit  in  the  Chan- 
cery Court  of  the  Isle  of  Man,  claiming  compensation  in 
respect  of  the  damage  which  he  had  suffered  from  their 
works,  which  he  laid  at  £150.  There  were  various  heads  of 
damage ;  but  that  with  which  we  have  principally  to  deal 
arose  from  their  construction  in  his  land  of  a  reservoir.  The 
defendants  admitted  many  of  the  allegations  of  the  bill,  and, 
among  other  things,  they  state  in  their  answer  that  they 
commenced  to  dig  and  excavate  a  portion  of  the  plaintiff's 
estate  and  to  deposit  rubbish  on  the  surface,  '^and  also 
formed  and  constructed  a  reservoir  or  dam  for  water  on  the 
said  lands  of  the  complainant,  and  damaged  and  injured  and 
appropriated  to  their  own  nse  certain  timber  trees,"  and  so  on, 
— and  that  they  erected  fences  on  complainant's  said  lands  ; 
that  by  *the  continuance  of  their  said  works  and  [117 
operations  they  have  continued  to  permanently  damage  and 
injure  the  said  lands,  and  complainant's  estate  and  interest 
therein  ;  and  that  they  are  ready  to  pay  him  compensation 
for  all  the  loss  and  injury  sustained  by  him  in  the  premises. 

By  the  terms  of  an  order  made  by  the  consent  of  both 
parties,  it  was  decreed  that  a  jury  shall  inquire  into,  ascer- 
tain, and  assess  the  amount  of  damage  and  injury  done  to 
the  lands  of  the  complainant  by  means  of  the  defendants' 
works  in  the  bill  mentioned,  and  report  thereon  for  the  in- 
formation of  the  court. 

The  jury  came  to  a  finding  in  these  terms:  "Allowed  to 
enable  respondent  to  erect  640  yards  of  permanent  stone 
fencing  around  the  reservoir,  £114  15^.:"  then  follow  other 
sums  in  respect  of  "land  permanently  injured,"  "severance 
of  road,"  and  other  injuries,  amounting  to  £100,  making 
the  total  award  of  damages  £214  15*.  Upon  this  finding  of 
the  jury  a  judgment  was  given  by  the  court  in  these  terms : 
"  It  is  therefore  hereby  ordered  and  decreed  that  the  defend- 
ants do  forthwith  pay  unto  or  for  the  use  of  the  complain- 

(')  9  H.  L.  C,  503.  (»)  Law  Rep.,  10  Ch.,  894  ;  12  Eng.  R., 

O  Law  Rep.,  4  H.  L.,  377.  778. 

(*)  SMacq.  H.  of  L.,  808. 
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ant  the  said  sum  of  £214 15^.,  the  amount  of  the  said  verdict, 
subject  to  be  reduced  to  £100 in  case  the  defendants  forthwith 
erect  such  permanent  and  sufficient  stone  wall  round  the 
said  reservoir."  It  appears  that  the  plaintiff  thought  that 
such  a  judgment  could  not  stand,  inasmuch  as  he  had  only 
claimed  £150 ;  and  he  accordingly  prayed  that  the  judgment 
which  had  been  entered  in  accordance  with  this  hnding  of 
the  jury  should  be  modified.  His  petition  states  that  "  On 
the  hearing  of  the  said  cause,  complainant's  counsel  claimed 
a  judgment  of  this  honorable  court  for  the  sum  of  £150  only, 
explaining  that,  although  the  said  verdict  was  for  a  higher 
sum,  inasmuch  as  complainant  had  only  claimed  £150  by  his 
bill,  and  as  defendants  might  claim  credit  for  a  temporary 
fence,  which  had  been  made  by  them,  as  proved  by  tne  evi- 
dence taken  on  the  said  issue,  complainant  would  only  move 
for  judgment  for  the  said  sum  of  £150,  with  costs ;"  and  he 
accordingly  prayed  that  the  judgment  be  amended.  The 
court  reconsidered  the  case,  and  finally  gave  this  judgment : 
"The  court  is  of  opinion  that  the  said  judgment  of  the  2d 
of  June  last  should  be  rectified,  and  that  the  said  defendants 
should  only  pay  to  the  complainant  the  said  sum  of  £150, 
118]  and  costs  to  be  *taxea ;  and  that  in  case  the  defend- 
ants do  within  two  months  erect  a  permanent  and  sufficient 
stone  wall  round  the  excavation  for  a  reservoir  in  the  pro- 
ceedings mentioned,  that  then  they  should  only  pay  to  com- 
plainant the  sum  of  £36  5^.,  being  the  balance  of  the  said 
sum  of  £150  after  deducting  £114  15^.,  which  the  jury  have 
estimated  as  the  cost  of  building  a  permanent  wall  round 
the  reservoir,  with  costs  to  be  taxed ;  and  the  same  is  so 
ordered  and  adjudged  accordingly." 

The  mining  company  appealed  against  this  judgment,  and 
also  against  the  former  judgment,  on  the  ground  that  the 
plaintiff  is  only  entitled  to  £100,  and  that  he  is  entitled  to 
no  damages  in  respect  of  the  reservoir  in  consequence  of  the 
alleged  necessity  of  building  a  permanent  stone  fence  round 
it.  The  plaintiff  filed  a  cross  appeal  relating  to  the  form  of 
the  decree,  which  will  be  referred  to  presently.  The  main 
question  is  that  raised  by  the  defendants. 

It  appeared  that  the  defendants  had  made  a  fence  consist- 
ing of  wooden  posts,  with  some  ironwork,  which  was,  and 
probably  would  be  for  some  years,  sufficient  to  prevent  the 
plaintiff's  cattle  from  falling  into  the  reservoir.  The  defend- 
ants' contention  is  that  the  plaintiff  was  not  entitled  to  dam- 
ages in  respect  of  the  reservoir,  inasmuch  as  he  had  suffered 
none ;  that  if  his  cattle  had  fallen  into  it,  or  should  fall  here- 
after into  it,  that  would  be  a  subject  of  damage ;  that  it 
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might  even  be  a  subject  of  damage  if  he  were  unable  to  place 
his  cattle  upon  the  land  adjoining  the  reservoir,  owing  to  the 
danger  of  their  falling  into  it ;  but  that  until  he  was  actu- 
ally injured  in  one  of  these  ways  he  had  no  claim  to  compen- 
sation. On  the  other  hand,  it  was  contended  on  the  part  of 
the  plaintiff  that  the  compensation  he  had  obtained  was 
awarded  him  once  for  all  for  the  purpose  of  indemnifying 
him  in  money  for  the  injury  whicn  his  estate  had  perma- 
nently suffered  in  consequence  of  the  construction  of  the 
reservoir,  which  must  be  regarded  as  a  permanent  work  re- 
quiring a  permanent  fence.  Indeed  one  of  the  witnesses  for 
tne  defendants  appears  to  put  the  plaintiff's  case  in  very 
much  the  way  in  which  the  plaintiff  himself  puts  it.  This 
witness,  a  Mr.  Lace,  says,  in  bis  cross-examination,  ''A 
stone  wall  would  be  the  proper  permanent  fence  ;  and  if  the 
plaintiff  is  to  take  it  with  the  present  fence  on  it,  he  ought 
to  have  a  permanent  *stone  fence.  Suppose  the  dam-  [119 
ages  now  to  be  got  are  to  be  taken  in  full  for  all  future  dam- 
age in  respect  of  the  works  now  done,  and  the  company  not 
bound  to  keep  up  the  fence,  he  ought  to  be  allowed  in  addi- 
tion the  cost  of  a  stone  fence."  This  appears  to  have  been 
the  view  of  the  jury.  According  to  their  Lordships'  under- 
standing of  the  case,  the  jury  measured  the  pecuniary  in- 
jury to  the  plaintiff  by  the  sum  which  he  would  have  to 
expend  in  order  to  put  himself  in  the  same  position  as  if  no 
reservoir  had  been  made  on  his  land  ;  and  that  this  sum  was 
£114  15*. ,  the  cost  of  erecting  a  permanent  stone  fence.  This 
view  was  adopted  by  the  Chancery  Court  of  the  Isle  of  Man, 
and  their  Lordships  concur  in  it.  Indeed  they  regard  the 
finding  of  the  jury  as  a  finding  on  a  question  of  fact,  within 
their  competence.  They  have  assessed  the  damage  the  plain- 
tiff has  sustained,  and  their  assessment  is  not  the  worse  be- 
cause they  have  communicated  the  principle  on  which  they 
proceeded  and  the  measure  which  they  adopted. 

The  case  appears  to  stand  very  much  on  the  footing  of 
the  defendants  having  bought  of  the  plaintiff  the  right  to 
maintain  a  reservoir  in  his  land  without  fencing  it  for  the 
future,  and  without  being  liable  to  any  further  compensa- 
tion. 

Their  Lordships,  regarding  the  main  question  as  substan- 
tially one  of  fact,  do  not  think  it  necessary  to  go  at  any 
length  into  the  examination  of  the  authorities  which  have 
been  quoted,  decided  upon  very  different  facts.  The  case 
most  nearly  bearing  upon  the  present  is  the  case  of  Wil- 
liams V.  Oroucott  {*),  the  effect  of  which  may  be  shortly  thus 

(')  4  B.  A  S.,  149. 
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stated :  A.  was  in  occupation  of  the  land,  B.  was  in  occupa- 
tion of  the  minerals,  and  had  a  right  of  access  to  them  with- 
out paying  compensation.  He  dug  a  shaft  in  pursuance  of 
that  right,  but  fenced  it  so  carelessly  and  inefficiently  that  a 
horse  of  the  plaintiflE  fell  into  the  shaft  and  was  killed.  It 
was  held  that  the  plaintiff  was  entitled  to  compensation, 
chiefly  upon  the  strength  of  the  maxim  *'  Sip  utere  tuo  ut 
alienum  non  IcBdas.'^^  The  defendant  there  had  a  right  to 
dig  his  shaft ;  but  he  had  not  a  right  to  dig  it,  or  to  maintain 
it,  in  such  a  manner  as  to  be  dangerous  to  his  neighbor  who 
occupied  the  surface  of  the  adjoining  land.  The  present  is 
not  an  action  against  a  wrongdoer  for  a  trespass,  or  against 
120]  a  person  negligently  and  improperly  *exercising  a 
right  so  as  to  injure  the  rights  of  another.  It  is  a  claim 
against  persons  who  are  exercising  their  undoubted  rights, 
— not  negligently  or  improperly,  but  subject  to  a  condition 
which  did  not  exist  in  the  case  which  has  been  quoted, 
namely,  that  they  should  pay  compensation  for  aamage 
done.  That  compensation  has  been  assessed  by  a  compe- 
tent tribunal  once  for  all,  which  puts  the  plain  tin  in  as  good 
a  position  as  if  the  damage  of  which  he  complains  had  never 
been  done.  After  receiving  that  compensation  he  will  have 
no  right  of  action  for  any  subsequent  damage  he  may  suffer 
from  the  same  cause.  These  observations,  in  their  Lord- 
ships' view,  entirely  distinguish  the  two  cases. 

It  only  remains  to  refer  to  the  cross  appeal  preferred  by 
the  plaintiff.  The  plaintiff  maintains  that  the  first  part  of 
the  decree  awarding  him  £150  and  his  costs  is  right ;  but 
that  it  is  wrong  in  going  on  to  give  the  defendants  an  option 
within  two  months  to  erect  a  permanent  and  sufficient  stone 
wall  round  the  excavation  for  a  reservoir,  and  in  further  or- 
dering that  if  they  do  so  they  shall  only  pay  to  the  com- 
plainant a  sum  of  £35  6^.,  being  the  balance  of  £150, 
inasmuch  as  it  is  not  the  duty  of  the  defendants  to  erect  a 
wall,  but  simply  to  pay  to  the  plaintiff  the  money  value  of 
the  injury  which  he  has  suffered;  and  further,  that  to 
reduce  the  claim  of  the  plaintiff  to  £35  5^.,  in  the  event  of 
the  defendants  erecting  the  stone  wall,  is  at  variance  with 
the  finding  of  the  jury  that  he  is  entitled  to  £100  irrespective 
of  such  cost. 

It  appears  to  their  Lordships  that  these  objections  to  the 
form  of  the  judgment  are  valid,  and  they  are  disposed  to 

five  them  effect.     The  judgment  will  therefore  be  modified 
y  striking  out  so  much  of  it  as  follows  the  words  "costs  to 
be  taxed.'' 
Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
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that  the  appeal  of  the  defendants  be  dismissed,  that  the  ap- 
peal of  the  plaintiff  be  allowed,  and  that  the  judgment  be 
modified  as  hereinbefore  described,  and  that  the  plaintiff 
have  the  cost  of  both  appeals. 

Solicitor  for  appellant :  F,  TT.  Adams. 
Solicitors  for  respondent :  Johnston  &  Harrison. 


[4  Appeal  Cases,  121.] 

J.C.(*),  Nov.  8,  9 ;   Dec.  8, 1878. 

[PRIVY  COUNCIL.] 

*Rameshur  Pershad  Naraik   Singh,   Plaintiff ;    121 
and  Koonj  Behari  Pattuk  and  Another,  Defendants. 

ON    APPEAL   FROM   THE   HIGH    COURT   AT   BSNOAL. 

Artificial  Watereourse— Bight  to  the  Flow  of  Water— Presumption, 

The  liffht  to  the  water  of  a  river  AowId^  in  a  natural  channel  through  a  man's 
land,  and  the  right  to  water  flowing  to  it  through  an  artificial  watercourse  con- 
structed on  his  neighbor's  land,  do  not  rest  on  the  same  principle.  In  the  former 
case  each  successive  riparian  proprietor  is  prima  fade  entitled  to  the  unimpeded  flow 
of  the  water  in  its  natural  course,. and  to  its  reasonable  enjoyment  as  it  passes  through 
his  land,  as  a  natural  incident  to  hb  ownership  of  it.  In  the  latter  any  right  to  the 
flow  of  the  water  must  rest  on  some  grant  or  arrangement,  either  proyed  or  presumed, 
from  or  with  the  owners  of  the  lands  from  which  the  water  is  artificially  brought,  or 
on  some  other  legal  origin. 

Woody,  iratta(*)  approved. 

Heldy  in  this  case,  that  the  plaintiffs  legal  right  to  the  enjoyment  of  water  over- 
flowing from  an  artificial  reservoir  through  an  artificial  watercourse  on  his  neigh- 
bor's (the  defendant's)  land  should  be  presumed  from  the  circumstances  under 
which  the  same  were  presumably  created  and  actually  enjoyed ;  subject  to  the  de- 
fendant's right  to  the  use  of  the  water  for  the  purpose  of  irrigating  his  lands  by 
proper  and  requisite  channels  and  other  proper  means. 

Appeal  from  a  decree  of  the  High  Court  (Aug.  18,  1874), 
reversing  a  decree  of  the  subordinate  judge  of  the  Gya  (July 
31,  1873),  and  dismissing  the  suit  of  the  above-named  appel- 
lant. 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships. 

The  object  of  the  suit  was  to  have  established  an  alleged 
ancient  right  as  against  the  respondents,  his  neighboring 
proprietors,  to  have  certain  of  the  plaintiffs  villages,  five  in 
number,  irrigated  out  of  a  **tal"  or  artificial  reservoir  of 
water  existing  on  the  respondents'  land  of  Mahooet,  and  to 

(♦)  Freteni : — Sir  James  W.  Colvilb,  Sir  Barnes  Peacock,  Sir  Montague  E. 
SuTH,  and  Sis  Robert  P.  Coluer. 

(»)  8  Ex,  748;  18  L.  J.  (Ex.),  806. 
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122]  have  certain  dams  erected  *and  channels  for  water 
cut  by  the  respondents  removed  and  filled  up,  and  to  have 
a  channel  by  which  the  plaintiflE  alleged  he  had  been  in  the 
habit  of  receiving  water  for  irrigation  reopened,  and  the  re- 
spondents perpetually  restrained  from  wasting  the  waters  of 
their  ^'t&v'  or  from  ever  discharging  its  waters,  except 
towards  the  plaintiffs  villages  and  through  that  particular 
channel. 

The  respondents,  in  substance,  resisted  the  plaintiff's 
claim  on  the  ground  that  the  "  tal "  in  question  was  kept  up 
by  them  on  their  own  land  for  their  own  irrigation,  and  was 
supplied  bv  the  "collected  rain  water"  which  ran  into  it, 
and  that  they  were  entitled  to  use  that  water  for  their  own 
benefit,  and  that  the  plaintiff  had  no  right  such  as  he 
claimed. 

The  subordinate  judge  deputed  an  Ameen  to  visit  the 
ground  and  make  a  map  and  local  investigation.  The 
general  effect  of  his  report  was  that  the  plaintiff's  irrigation 
had  suffered  from  the  grandees  or  dams  which  the  defend- 
ants had  raised,  and  from  the  passages  which  they  had 
cut  to  let  the  water  fiow  out  of  their  *'tal"  towards  their 
own  lands. 

The  subordinate  judge  directed  that  the  plaintiff's  claims 
be  granted,  and  ordered  that  a  decree  be  given  to  the  plain- 
tiff, and  the  right  to  irrigate  the  lands  or  mouzah  Chahul, 
&c.,  with  the  water  of  the  Mahooet  Tal ;  that  the  outlet 
which,  contrary  to  long-established  usage,  has  been  re- 
cently dug  on  the  west  of  the  tal  for  carrying  the  water  to 
the  Nuddi  Ponwar,  be  filled  up,  and  the  new  "kurrah" 
issuing  out  of  the  eastern  kunwa  lying  between  the  spots 
marked  [native  character]  and  [native  character]  in  the 
Ameen' s  map  be  shut  up ;  that  the  grandees  Nos.  1  and  2 
be  thrown  down,  and  the  plaintiff  be  authorized  to  keep 
clear  the  passage  for  water  from  the  Mahooet  Tal  to  the 
reservoir  of  the  bund  of  mouzah  Chahul,  and  that  the  de- 
fendants be  forever  prevented  to  let  out  the  water  of  the  t&l 
of  Mahooet  towards  the  villages  of  any  proprietors  except- 
ing those  of  the  plaintiff,  and  that  the  cost,  besides  interest 
at  8  annas  per  centum  per  mensem,  from  the  date  of  the  de- 
cision to  the  day  of  payment,  be  charged  to  the  defendants. 

The  High  Court  (Phear  and  Morris,  JJ.)  reversed  this 
decision,  and  were  of  opinion  "  that  the  plaintiff  had  failed 
to  make  any  such  right  as  would  entitle  him  to  restrain  the 
123]  defendant  from  *the  use  of  the  water  which  passes 
along  the  channel  from  the  tal  Mahooet  to  the  tS,l  Chahul, 
and  that  therefore  the  plaintiff's  suit  ought  to  be  dismissed." 
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They  *' accordingly  reversed  the  decision  of  the  Lower 
Court,  and  dismissed  the  plaintiff's  suit  with  costs  in  both 
courts." 

Mr.  (7.  W.  ArathooTiy  for  the  appellant,  contended  that 
according  to  the  razinaraah  of  the  6th  of  April,  1831,  when- 
ever there  was  any  necessity  for  discharging  the  water  of 
Tal  Mahooet,  it  ought  to  be  discharged  towards  Tal  Chahul, 
and  in  no  other  direction,  and  anyhow  the  respondents  were 
bound  thereby  not  to  open  the  said  tal  towards  the  river 
Ponwar.  The  evidence  and  the  Ameen's  report  established 
the  ancient  prescriptive  right  of  the  appellant  to  irrigate  his 
mouzahs  out  of  water  from  Tal  Mahooet ;  and  the  acts  re- 
cently done  by  the  respondents  in  placing  dyber  (grandees) 
in  the  eastern  khonwa  to  divert  the  water  into  theBahaween 
river,  and  in  cutting  an  outlet  on  the  west  of  Tal  Mahooet, 
were  done  with  a  view  to  hinder  the  appellant  from  the  just 
and  rightful  use  of  the  water  by  him,  and  not,  as  supposed 
by  the  High  Court,  to  irrigate  their  own  lands.  The  respon- 
dents had  not  an  unqualified  right  to  the  water  in  the  Tal 
Mahooet,  and  it  was  a  mistake  to  say  that  the  plaintiff 
sought  to  restrain  them  altogether  from  the  use  of  it. 

Mr.  Doyne,  for  the  respondents,  contended  that  the  ap- 

ellant  had  failed  to  show  any  ground  on  which  he  should 
held  to  have  acquired  a  right  to  interfere  with  the  respon- 
dents' use  and  enjoyment  of  their  own  water.  The  reservoir 
in  question  was  an  artificial  one,  the  respondents  were  not 
claiming  exclusive  right  in  a  natural  stream,  the  whole  irri- 
gation was  merely  artificial,  and  therefore  the  appellant  had 
no  right  to  prevent  their  diverting  at  their  own  discretion 
the  waters  of  their  own  reservoir  for  the  irrigation  of  their 
own  lands.  [Sib  Montague  E.  Smith  :  Do  you  contend 
that  there  can  be  no  right  acquired  by  user  in  an  artificial 
channel?]  See  ArTcwright  v.  Uell  (*),  which  is  an  authority 
in  the  negative.  [Mr.  Arathoon  referred  to  Holker  v.  Por- 
iU  (■).  Sir  Montague  E.  Smith  :  If  an  artificial  watercourse 
is  allowed  for  some  time  to  empty  itself  on  another's  land, 
*his  consent  thereto  is  implied,  and  it  may  have  been  [124 
for  a  corresponding  advantage  to  him.]  See  Gale  on  Ease- 
ments [2d  Ed.],  p.  181  h.  [Sir  Robert  P.  Collier  referred 
to  Magor  v.  Chadwick  (*).]  It  is  contended  that  the  overflow 
uyon  a  neighbor's  premises  gives  that  neighbor  no  right  to 
a  continuance  of  the  overflow,  even  though  it  has  lasted  for 
a  century.     Reference  was  then  made  to  Wood  v.  Waud  (*), 

(>)  6  M.  A  W.,  208.  O  11  Ad.  A  E.,  686. 

O  Law  Kep.,  8  Ex.,  107;  12  Eng.  R.        (*)  8  Ex.,  748;  18  L.  J.  (Ex.),  806. 
620. 


94  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  TV 

1878  Bameshnr  Pershad  Xarain  Singh  t.  Koonj  Behari  Pattuk.  J.C> 

and  Mason  v.  Shrewsbury  and  Hereford  Hallway  Com- 
pany (').  The  intention  of  the  respondents  was  not  to  hin- 
der the  appellant's  use  of  the  water,  but  to  irri^atn  their  own 
fields,  in  consequence  of  which  the  water  was  drained  away 
to  the  Bahaween  river.  [Sir  Montague  E.  Smith  :  But  it 
may  have  been  that  originally  there  was  a  natural  overflow 
of  the  river  on  the  appellant's  land,  and  that  you  were  al- 
lowed to  interfere  with  it  on  terms  of  the  appellant  having 
the  water  after  you.]  The  particular  channel  which  leads 
to  the  reservoir  is  an  artificial  one.  It  is  merely  a  case  of 
storing  water  for  the  dry  season,  and  the  water  comes  down 
to  the  reservoir  in  the  rainy  season  by  this  channel.  [Sir 
Montague  E.  Smith  :  There  seems  to  have  been  something 
like  a  general  system  of  irrigation,  by  a  succession  of  tanks, 
giving  rise  to  the  presumption  of  a  general  agreement.  It  is 
a  strong  thing  to  say  that  a  person  whose  land  has  been  irri- 
gated for  so  many  years  has  no  right.]  It  is  not  shown 
that  the  appellant  contributes  in  any  way  to  the  maintenance 
of  tank  Mahooet,  or  could  complain  if  the  respondents  al- 
lowed it  to  go  to  ruin.  There  is  no  presumption  of  any  grant 
to  him,  or  of  any  right  being  vested  in  him.  If  any  right, 
what  right?  A  right  to  an  overflow  after  respondents  have 
had  the  full  use  of  all  the  water  to  any  extent  they  please. 
[Sir  Montague  E.  Smith  :  No ;  the  right  to  ovemow  after 
you  have  used  the  water  for  certain  purposes — i.e.,  for  irri- 
gation. ]  It  is  most  diflBicult  to  say  what  is  overflow  or  excess 
water,  what  is  the  proper  farming  discretion,  as  it  were,  as 
to  its  user,  whether  a  person  who  has  an  unlimited  right  to 
use  water  for  irrigation  purposes  uses  too  much.* 
Mr.  Arathoon  replied. 

125]  *Dec.  3.  The  judgment  of  their  Lordships  was  de- 
livered by 

Sir  Montague  E.  Smith  :  In  this  suit  the  appellant 
(plaintiff  below),  the  owner  of  mouzah  Chahul  and  four  other 
mouzahs,  complained  of  the  diversion  of  water,  which,  as  he 
alleged,  ought  to  flow  from  an  adjoining  estate  belonging  to 
the  defendant,  called  mouzah  Mahooet,  to  his  own. 

Mahooet  lies  to  the  south  of  the  plaintiff's  mouzahs,  and 
the  land  falls  in  a  northerly  direction  from  Mahooet  towards 
them. 

A  large  reservoir,  called  Mahooet  T&l,  formed  by  artificial 
embankments,  has  existed  for  a  long  time  in  the  defendant's 
mouzah.  It  appears  to  be  fed  partly  by  water  which  is 
brought  from  a  natural  river  by  artificial  channels,  and  partly 

(»)  Law  Rep.,  6  Q.  B.  5T8. 
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by  the  collection  of  the  rainfall  on  the  adjoining  land,  and 
was  undoubtedly  created  for  irrigating  purposes.  A  large 
khonwa  (overflow  channel)  has  been  cut  on  the  eastern  side 
of  this  tal  running  in  a  northerly  direction,  by  which,  and 
by  other  channels,  water  from  this  tal  has  flowed  to  an- 
other and  lower  tal  constructed  at  the  northern  extremitv 
of  mouzah  Mahooet,  and  mainly  upon  it,  called  Chahul  Tal, 
from  which  last  tal  the  water  is  carried  by  several  channels 
to  mouzah  Chahul  and  the  other  mouzahs  of  the  plaintiff, 
for  the  purpose  of  irrigating  them. 

According  to  the  evidence  in  the  case,  this  system  of  irri- 
gation has  existed  beyond  living  memory. 

The  complaint  of  the  plaintiff  is  that  the  defendant  has 
placed  two  grandees  or  dams  in  the  khonwa  above  described, 
and  has  also  cut  a  new  channel  from  the  northern  part  of 
the  khonwa,  the  effect  of  which  is  to  prevent  the  water  in 
the  khonwa  from  flowing  to  the  Chahul  Tal,  and  to  divert 
it  altogether  from  his  mouzahs.  He  also  complains  th^t  the 
defendant  has  prevented  the  water  issuing  from  the  t&l  on 
its  western  side  from  flowing  to  his  land  as  it  had  formerly 
done,  and  has  carried  it  into  or  in  the  direction  of  the  river 
Ponwar. 

The  plaintiff  does  not  dispute  the  right  of  the  defendant 
to  use  the  water  of  the  Mahooet  T&l  for  irrigating  that  mou- 
zah, but,  subject  to  that  use,  claims,  as  a  right,  that  the 
overflow  water  of  the  tal  and  the  surplus  water,  after  irri- 
gating the  defendant's  ^mouzah,  shall  be  allowed  to  [126 
flow  in  the  accustomed  manner  to  his  mouzahs. 

The  defence,  as  their  Lordships  understand  it,  is  twofold. 
In  the  first  place,  the  defendant  denies  the  plaintiff's  right 
to  any  of  the  water  flowing  from  the  tal ;  and,  secondly,  he 
contends  that  if  anv  right  exists,  it  is  to  the  overflow  of  the 
tal  only,  and  that  he  has  not  infringed  this  limited  right. 

The  subordinate  judge  passed  a  decree  in  favor  of  the 
plaintiff,  declaring  him  to  have  the  right  to  irrigate  the  lands 
of  his  mouzahs  with  the  water  of  the  Mahooet  T^l,  and  giv- 
ing relief  against  what  he  found  to  be  wrongful  diversions 
of  the  water  in  the  manner  which  will  be  nereafter  com- 
mented upon. 

Upon  appeal  to  the  High  Court  this  decree  was  reversed. 
The  judges  of  that  court  seem  to  have  considered  that  the 
plaintiff  had  put  his  claim  in  such  a  way  that,  if  affirmed, 
It  would  deprive  the  defendant  of  the  use  of  the  water  of 
Mahooet  Tal  for  irrigating  his  own  mouzah.  Their  Lord- 
ships, however,  do  not  understand  the  claim  to  be  so  ex  ten- 
sive as  it  was  thus  assumed  to  be.     It  does  not  very  distinctly 
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appear  whether  the  judges  of  the  High  Court  meant  to  decide 
that  the  plaintiff  had  not  such  a  right  as  they  considered 
him  to  have  claimed,  or  that  he  had  established  no  right 
whatever  to  the  flow  of  any  of  the  water  issuing  from  Mahooet 
Tal.  They  rested  their  judgment,  however,  in  a  great  de- 
gree on  the  fact  that  the  tal  and  khonwa  are  artificial  works 
erected  on  the  defendant's  own  mouzah. 

There  is  no  doubt  that  the  right  to  the  water  of  a  river 
flowing  in  a  natural  channel  through  a  man's  land,  and  the 
right  to  water  flowing  to  it  through  an  artificial  watercourse 
constructed  on  his  neighbor's  land,  do  not  rest  on  the  same 
principle.  In  the  former  case  each  successive  riparian  pro- 
prietor is,  prima  faeie^  entitled  to  the  unimpeded  flow  of  the 
waterin  its  natural  course,  and  to  its  reasonable  enjoyment  as 
it  passes  through  his  land,  as  a  nataral  incident  to  his  owner- 
ship of  it.  In  the  latter,  any  right  to  the  flow  of  the  water 
must  rest  on  some  grant  or  arrangement,  either  proved  or 
presumed,  from  or  with  the  owners  of  the  lands  from  which 
the  water  is  artificially  brought,  or  on  some  other  legal 
origin.  The  above  distinction  seems  to  be  now  clearly  estab- 
lished, for,  although  it  was  said  by  the  Court  of  Queen's 
127]  Bench,  in  the  *case  oiMagor  v.  Chadwick  (*),  that  it 
was  no  misdirection  to  tell  the  jury  "  that  the  law  of  water- 
courses is  the  same,  whether  natural  or  artificial,"  it  was 
held  in  a  subsequent  case,  which  appears  to  their  Lordships 
to  be  correctly  decided —  Wood  v.  Waud  (*) — that  this  ex- 
pression is  to  be  considered  as  applicable  to  the  particular 
case,  and  that,  as  a  general  proposition,  it  would  be  too 
broad.  On  the  other  hand,  it  appears  to  their  Lordships 
that  the  proposition  that  a  right  to  the  use  of  water  flowing 
through  an  artificial  channel  cannot  be  presumed  from  the 
time,  manner,  and  circumstances  of  its  enjoyment,  is  equally 
too  broad  and  untenable. 

It  was  said  by  the  court  in  WoodY.  Waud{*):  "We  en- 
tirely concur  with  Lord  Denman,  C.  J.,  that '  the  proposition 
that  a  watercourse  of  whatever  antiquity,  and  in  wnatever 
degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so 
as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have 
been  originally  artificial,  is  quite  indefensible  ;'  but,  on  the 
other  hand,  the  general  proposition  that,  under  all  circum- 
stances^  the  right  to  watercourses,  arising  from  enjoyment, 
is  the  same,  whether  they  be  natural  or  artificial,  cannot 
possibly  be  sustained.  The  right  to  artificial  watercourses, 
as  agaipst  the  party  creating  them,  surely  must  depend  upon 
the  character  of  the  watercourse,  whether  it  be  of  a  perma- 

(»)  11  A.  <&  E.,  686.        («)  8  Ex.,  748 ;  18  L,  J.  (Ex.),  805.        («)  8  Ex.,  at  p.  777. 
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nent  or  temporary  nature,  and  upon  the  circumstances  under 
which  it  is  created.  The  enjoyment  for  twenty  years  of  a 
stream  diverted  or  penned  up  by  permanent  embankments 
clearly  stands  upon  a  different  footing  from  the  enjoyment 
of  a  now  of  water  originating  in  the  mode  of  occupation  or 
alteration  of  a  person's  property,  and  presumably  of  a  tem- 
porary character,  and  liable  to  variations." 

In  a  case  which  occurred  soon  after  this  decision,  Oreat- 
rex  V.  Hayward{')j  Baron  Parke  shortly  states  the  prin- 
ciple thus : 

"The  right  of  the  party  to  an  artificial  watercourse,  as 
against  the  party  creating  it,  must  depend  upon  the  charac- 
ter of  the  watercourse  and  the  circumstances  under  which  it 
was  created." 

*In  the  case  then  in  question  the  court  considered  [128 
that  the  watercourse  was  of  a  temporary  nature  only,  and 
that  no  right  had  been  acquired  by  an  enjoyment  of  twenty 
years. 

In  a  subsequent  case  the  Court  of  Queen's  Bench  directed 
a  new  trial,  on  the  ground  that  the  jury  might  have  been 
misled  by  the  direction  of  the  learned  judge  who  tried  the 
cause,  to  the  effect  that  if  the  stream  were  an  artificial  one 
no  right  whatever  could  have  been  acquired  in  it.  The  court 
held  the  direction  was  incorrect,  ''because"  (in  the  words 
of  the  court)  ''although  it  may  have  been  an  artificial  water- 
course, it  may  still  have  been  originally  made  under  such 
circumstances,  and  have  been  so  used,  as  to  give  all  the 
rights  that  the  riparian  proprietors  would  have  had,  had  it 
been  a  natural  stream  "  :  Sutcliffe  v.  Booth  ("). 

What,  then,  is  the  character  of  the  reservoir  and  water- 
courses now  in  dispute,  and  what  are  the  circumstances 
under  which  they  were  presumably  created,  and  have  been 
actually  epioyed  i  In  the  first  place,  as  a  question  of  fact,  the 
Mahooet  Tal  appears  to  be  of  a  permanent  nature.  Next, 
the  construction  of  the  Chahul  Tal,  which  receives  the  sur- 
plus water  of  the  upper  tal,  by  means  of  the  khonwa  and 
other  channels,  indicates  that  a  permanent  and  connected 
system  of  irrigation  for  what  are  now  the  plaintiff's  and  de- 
fendant's mouzahs,  beneficial  to  both  estates,  was  by  these 
means  provided.  The  fact  that  this  lower  reservoir,  which 
seems  to  have  acquired  the  name  of  the  Chahul  Tal,  was 
built  mainly  on  the  defendant's  mouzah,  leads  irresistibly 
to  the  conclusion  that  it  was  constructed  by,  or  with  the 
consent  of,  the  then  owner  of  that  mouzah ;  and  it  is  evident, 
from  its  situation,  that  its  main,  if  not  only,  use  was  to  store 

P)  8  Ex,  298.  (»)  32  L.  J.  (Q.B.),  186. 

33  Eng.  Rep.  7 
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water  for  the  convenient  irrigation  of  the  plaintiffs  monzahs. 
Then  it  is  proved  that  the  water  has  been  used  and  enjoyed 
for  irrigating  these  mouzahs  from  a  time  beyond  living 
memory.  It  appears  to  their  Lordships  that,  from  all  these 
facts,  a  presumption  fairly  arises  that  this  enjoyment  had 
an  origin  which  conferred  a  right. 

It  may  be  that  at  the  time  when  this  system  of  irrigation 
was  adopted  the  mouzahs  now  belonging  to  the  plaintiff  and 
the  defendant  formed  one  estate,  and  if  so,  on  severance, 
the  right  to  the  continued  flow  of  the  water  in  the  accustomed 
1 29]  channels  would  *arise  and  subsist  (see  on  this  point 
Watts  V.  Kelson  (*) ;  or,  if  the  mouzahs  were  always  sepa- 
rate, it  may  be  that,  by  the  construction  of  the  Mahoo«t 
Tal,  water  was  intercepted  which  would  naturally  have 
flowed  to  Chahul,  and  that  this  or  some  other  consideration 
existed,  which  led  to  an  agreement  between  the  proprietors 
respecting  the  use  of  the  water. 

Other  circumstances  were  proved  which  support  the  pre- 
sumption of  a  legal  right  to  tne  enjoyment  of  tne  water. 

In  1831  proceedings  were  taken  in  the  Criminal  Court  of 
zillah  Berar  by  the  owners  of  Chahul  against  some  ryots  of 
Mahooet  in  consequence  of  their  having  closed  the  khonwa 
from  Mahooet  Tal  to  Chahul  Tal,  which  led  to  a  razinamah 
being  come  to,  dated  the  6th  of  April,  1831,  between  the  El- 
akadars  of  the  two  mouzahs.  In  that  agreement  the  khonwa 
is  described  as  being  then  an  ancient  one.  It  recites  that 
disputes  arose  respecting  ''  the  closing  of  a  long  standing 
khonwa  of  water  of  the  t&l  of  mouzah  Mahooet."  The 
arrangement  come  to  is  thus  expressed : 

"Now  between  our  client  aforesaid  and  the  said  Rajah 

Saheb  a  compromise  has  been  made  in  this  manner :  that 

when  the  water  of  the  *  tal'  of  mouzah  Mahooet  aforesaid  is 

about  to  overflow,  and  there  happens  to  be  any  necessity  for 

discharging  the  same,  at  that  time  our  client  aforesaid  shall 

discharge  the  water  of  the  said  '  negar '  towards  the  '  tal '  of 

mouzah  Chahul,  &c.,  through  the  course  of  the  long  standing 

*  negar,'  which  the  Elakadar  of  Chahul,  &c.,  declares  to  be  a 

^kunwa';  that  they  shall  not  open  it  towards  the  river  Pon- 

w^ar  or  in  any  other  direction.     And  that  the  power  of  closing 

^^<3  opening  the  'negar'  of  the  4al'  of  mouzah   Mahooet 

^^P^esaid,  rests  w^ith  the  Elakadar  of  the  said  Mahooet 


*►  ( 


P^ 


As  Moulvi  Kasim  Ali,  'Elakadar'  of  mouzah  Mahooet, 
^  acknowledged  the 'kunwa' of  '  tal' Mahooet   towards 


^  monzah  Chahul,  Ac,  therefore  a  mutual  adjustment  has 
H  effected,  and  the  contents  of  the  razinamah  are  true." 

0)  Law  Rep.,  6  Ch.,  166. 
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The  effect  of  this  arrangement  seems  to  be  that  the  over- 
flow of  the  tal  shall  be  always  discharged  through  the 
khonwa,  and  in  no  other  direction.  This  agreement  appears 
to  refer  only  to  the  *overflow  water  discharged  from  [130 
the  tal  through  the  khonwa  (which  was  then  apparently  the 
only  matter  in  dispute) ;  but  it  is  a  clear  acknowledgment  of 
a  right  to  this  overflow.  This  is  made  plain  by  the  statement 
that  *'the  Elakadar  of  mouzah  Mahooet  has  acknowledged 
the  khonwa  of  Tal  Mahooet  towards  the  mouzah  Chahul." 

It  was  objected  that  this  razinamah  does  not  bind  the 
proprietor  of  Mahooet;  but  although  it  was  apparently 
made  between  tenants,  it  seems  to  have  been  subsequently 
acted  on,  and  may  be  properly  used  to  explain  the  character 
of  the  enjoyment  of  the  water. 

The  parties  were  again  before  the  Criminal  Court  in  1864 ; 
the  Elakadar  of  Mahooet  being  on  this  occasion  the  com- 
plainant. What  then  occurred  appears  in  the  following 
record  of  the  proceedings : 

"Case  in  respect  of  the  dispute  for  the  use  of  the  water 
of  Tal  Mahooet. 

*'  It  is  evident  that  the  property  in  dispute  lies  in  mouzah 
Mahooet,  and  is  known  by  the  name  of  tal. 

"  It  appears  that  both  parties  claim  the  right  to  use  the 
water  collected  in  this  tal.  The  point  at  issue  is  this : 
Whether  one  party  alone  has  the  right  to  the  water,  or  both 
the  parties  are  entitled  to  the  use  of  it}  It  seems  that  a 
protracted  period  has  elasped,  that  a  dispute  had  occurred 
regarding  this  very  tal  between  the  parties  concerned  in  the 
present  case.  From  the  razinamah  (deed  of  compromise) 
filed  by  the  second  party,  against  the  genuineness  of  which 
the  first  party  has  no  reason  to  object,  the  above  dispute  ap- 
pears to  have  been  decided  as  follows :  That  the  people  of 
mouzah  Mahooet  had  entered  into  an  arrangement  witn  the 
opposite  party  to  allow  the  water  of  the  tal  aforesaid  to  flow 
towards  tne  Tal  Chahul,  and  not  to  allow  the  same  to  flow 
in  any  other  direction.  This  proves  that  although  the  tal  is 
situated  within  the  land  of  the  first  party,  and  although  by 
virtue  of  the  razinamah,  the  first  party  is  vested  with  the 
power  of  discharging  or  withholding  the  water,  yet  the  op- 
posite party  is  entitled  to  the  use  of  the  said  water  when  it 
18  once  discharged.     Therefore  it  is 

'*  Ordered,  that  according  to  sect.  320  of  the  Criminal 
Procedure  Code,  the  first  party  shall  not  exclusively  hold 
possession  of  the  *water,  the  subject  of  litigation,  till  [131 
the  said  first  party  obtain  a  decision  from  a  competent  court 
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declaring  that  he  is  entitled  to  hold  poissessiou  without  the 
participation  of  any  other  person." 

The  Mahooet  proprietors  do  not  seem  to  have  challenged 
this  decision  of  the  magistrate  in  the  civil  court. 

The  map  produced  by  the  Elakadars  of  mouzah  Mahooet 
in  the  course  of  the  proceedings  just  referred  to,  affords 
strong  evidence  in  support  of  the  claim  of  the  plaintiff,  that 
the  overflow  of  the  tal,  and  also  the  surplus  water  remaining 
after  the  irrigation  of  the  defendant's  mouzah,  ought  to  flow 
to  the  Chahul  Tal,  without  being  diverted  by  the  defendant, 
except  for  irrigating  mouzah  Mahooet,  and  it  seems  to  their 
Lordships  that  the  subordinate  judge  was  correct  in  attach- 
ing great  importance  to  this  map.  The  witnesses  for  the 
plaintiff,  to  whom  this  judge  gave  credit,  also  prove  a 
continuous  use  and  enjoyment  of  the  water. 

It  is  not  inconsistent  with  the  plaintiff's  claim  that  the 

Eower  of  fixing  the  time  for  letting  off  the  overflow  from  the 
[ahooet  Tal  should  reside  with  the  defendant.  The  neces- 
sity for  this  operation  would  obviously  occur  in  the  rainy 
seasons,  and  it  is  apparent  upon  the  evidence  that  in  these 
seasons  a  considerable  quantity  of  water  is  let  off,  which 
runs  down  to  the  Chahul  reservoir,  and  is  stored  there. 

Their  Lordships  therefore  are  of  opinion  that  the  plaintiff 
has  established  a  right  to  have  the  overflow  water  of  the 
Mahooet  Tal  discharged  into  the  khonwa,  so  that  it  may 
flow  through  it  towards  the  Chahul  Tal ;  and  also  a  right  to 
the  flow  of  the  surplus  water  towards  the  tal  as  heretofore. 
But  they  think  that  his  whole  right  is  subject  to  the  right 
of  the  defendant  to  irrigate  the  lands  of  mouzah  Mahooet, 
and  to  take  by  proper  channels  and  other  proper  means  so 
much  of  the  water  as  may  be  proper  and  requisite  for  such 
purpose. 

Their  Lordships  will  now  consider  the  evidence  of  the 
defendant's  interference  with  these  limited  rights. 

As  to  the  diversion  by  means  of  the  two  grandees,  and 
the  new  channel  on  the  eastern  side  of  Mahooet,  the  Ameen 
has  found,  and  the  evidence  (to  which  credit  is  given  by  the 
subordinate  judge)  supports  nis  finding,  that  the  two  gran- 
dees, No.  1  and  No.  2,  obstruct  the  flow  of  water  from  the 
J  32]    khonwa  into  the  channels  *which  lead  to  the  reservoir 
of  Chahul,  and  thus  divert  the  water  which  would  otherwise 
have  flowed  to  it,  and  cause  it  to  run  into  the  new  channel  cut 
by  the  defendant  in  a  north-easterly  direction,  by  which  it 
j5  ultimately  discharged  into  the  river  Bahaween. 
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The  defendant  does  not  deny  this  diversion,  but  asserts 
that  it  was  done  to  irrigate  his  own  lands. 

It  is,  however,  found  that  by  the  Ameen  that  neithet'.xJf; 
the  grandees  nor  the  new  channel  is  required  for  this  puf-; 
pose,  and  in  this  also  his  report  is  corroborated  by  the  evi- ' 
dence.  The  subordinate  judge  of  Gjra,  by  whom  the  Ameen 
was  examined,  has  adopted  his  findings,  and  has  also  come 
to  the  conclusion  that  these  obstructions  were  made  to 
injure  the  plaintiff. 

The  judgment  of  the  High  Court  does  not  disturb  the 
above  conclusions  of  fact,  and  indeed  passes  them  by,  the 
learned  judges  being  of  opinion,  as  already  stated,  that 
the  plaintiff  had  failed  to  establish  the  right  he  claimed. 

The  subordinate  judge  has  ordered  tnat  these  obstruc- 
tions should  be  abated,  and  their  Lordships  agree  in  this 
respect  with  his  judgment. 

As  to  the  alleged  diversion  to  the  west,  the  subordinate 
judge  seems  to  have  considered  that  the  defendant  had  made 
a  breach  in  the  western  bank  of  the  tal,  and  cut  a  new  pas- 
sage to  carry  the  water  along  the  western  side  of  his  fields 
to  the  river  ronwar,  and  he  has  ordered  this  assumed  new 

Eassage  to  be  closed.  This  part  of  the  decree  seems  to  have 
een  made  under  a  misapprehension  of  fact.  The  Ameen, 
as  their  Lordships  understand  his  report,  finds  that  no 
breach  had  been  made  in  the  western  bank  of  the  tai,  but 
he  does  report  that  two  nalas  had  been  formed,  which  car- 
ried the  water  to  the  river  Ponwar.  It  is  not  very  clear, 
upon  the  Ameen' s  report,  whether  these  nalas  were  cut  by  the 
defendant  or  were  naturally  formed.  He  does,  indeed,  also 
find  that  there  is  a  passage  for  the  water  to  go  ''  to  the  west 
of  the  river  Ponwar."  This  cut  or  passage,  it  is  to  be  ob- 
served, is  not  mentioned  in  the  plaint.  Even  if  it  had  been 
complained  of,  their  Lordships  think  that  the  evidence  of 
any  diversion  of  water  by  these  means  to  the  west  is  too  ob- 
scure to  warrant  a  decree  directed  against  any  specific  act, 
and,  therefore,  the  decree  of  the  subordinate  judge,  so  far 
as  it  directs  the  closing  of  the  assumed  *new  passage,  [133 
ought  not  to  stand.  If,  however,  any  acts  have  been  done 
on  the  western  side  of  Mahooet  contrary  to  the  declaration 
of  right  which  their  Lordships  will  advise  Her  Majesty  to 
make,  the  injunction,  which  they  will  also  advise,  will 
embrace  such  acts,  and  enable  the  plaintiff  to  compel  their 
discontinuance. 

On  the  whole  case,  their  Lordships  have  come  to  the  con- 
clusion that  the  decree  of  the  Hign  Court  cannot  be  main- 
tained.    They  are  also  unable  to  aflBrm  in  its  entirety  the 
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decree'Df  th*e  subordinate  judge.     In  that  decree  the  right  is 

deOlVQ^t  in  terms  which  are,  in  their  opinion,  too  wide  and 

.•gali^kl,  and  they  have  already  observed  that  the  specific 

v.^  order  to  close  the  assumed  new  western  channel  is  supported 

,  V  'neither  by  allegation  nor  by  sufficient  proof. 

They  also  think  that  it  was  not  correct  to  insert  in  the  de- 
cree a  declaration  of  the  plaintiff's  right  to  scour  the  khonwa. 
Prima  facie^  and  in  the  absence  of  evidence  to  the  contrary, 
such  a  right  is  presumed  by  law  to  be  incident  to  the  right 
to  the  flow  of  the  water,  but  no  issue  was  raised  on  this 
point,  nor  does  it  appear  that  any  effort  of  the  plaintiff 
to  cleanse  the  watercourse  has  been  obstructed  by  the  de- 
fendant. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Maj- 
esty to  reverse  both  the  decrees  below,  and  in  lieu  thereof 
to  direct  that  a  decree  be  passed  in  favor  of  the  plaintiff,  de- 
claring that  the  plaintiff  has  a  right  in  the  overflow  of  water 
discharged  from  the  Mahooet  Tal,  whenever  the  same  is  dis- 
charged by  the  defendant,  and  that  such  overflow  ought  to 
be  discharged  into  the  khonwa  on  the  eastern  side  of  the 
said  tal,  and  to  flow  through  the  same  towards  the  Chahul 
Tal  in  the  accustomed  manner  for  the  purpose  of  irrigating 
mouzah  Chahul  and  the  other  four  mouzabs  of  the  plaintiff 
mentioned  in  the  plaint ;  and  also  declaring  that  after  the 
defendant's  right  to  the  use  of  the  water  of  the  said  tal  for 
the  purpose  of  irrigating  the  lands  of  mouzah  Mahooet  by 
proper  and  requisite  channels  and  other  proper  means  has 
Deen  satisfied,  and  subject  thereto,  the  water  which  may  re- 
main after  such  use  by  the  defendant,  ought  to  flow,  in  the 
accustomed  channels  and  manner,  towards  the  Chahul  Tal 
for  irrigating  the  said  mouzahs  of  the  plaintiff,  without  being 
diverted  therefrom,  otherwise  than  by  such  diversion  as  may 
134]  be  occasioned  by  the  irrigation  of  the  *lands  of  mou- 
zah Mahooet  in  a  due  and  proper  manner  as  aforesaid ;  and 
also  that  by  the  said  decree  it  be  ordered  that  the  grandees 
marked  No.  1  and  No.  2  in  the  Ameen's  map  be  removed, 
and  that  the  new  kurrah  from  the  said  khonwa  shown  in  the 
same  map,  from  the  spot  marked  by  the  letter  alif  to  the 
spot  marked  by  the  letter  ha  be  closed  ;  and  that  it  be  fur- 
ther ordered  that  the  defendant  be  enjoined  not  to  discharge 
or  divert  the  overflow  of  the  Mahooet  TUl,  or  the  water  re- 
maining after  irrigating  mouzah  Mahooet,  as  aforesaid,  in 
any  direction  or  manner  contrary  to  the  above  declaration 
of  right. 

Their  Lordships  consider  that  the  plaintiff  is  entitled  to 
receive  from  the  defendant  his  costs  incurred  in  the  court  of 
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the  subordinate  judge  of  Gya,  but  as  an  appeal  to  amend 
and  limrt  the  decree  of  that  court  became  in  their  opinion 
necessary,  they  think  that  the  parties  ought  to  pay  their 
own  costs  respectively  in  the  High  Court,  and  they  will  ad- 
vise Her  Majesty  accordingly. 

The  appellant  will  have  the  costs  of  the  appeal  to  Her 
Majesty. 

Solicitor  for  the  appellant :  T.  L.  Wilson. 
Solicitors  for  the  respondents :    Watkins  &  Lattey. 


[4  Appeal  Caaes,  185.] 
J.C,  Nov.  27,  28,  29,  80;  Dec.  8,  4,  5,  1878. 

[privy  council.] 

*Dame  Adelaide  Catherine  Aubert  de  Gasp:6  [135 
daZ.y  Plaintiffs;  and  Antoine  Bessener  and  Others^ 
Dtfendants. 

ON   APPEAL   FROM   THE   COURT   OF   QUEEN's  BENCH,    QUEBEC,    CANADA. 
[SIJT  CONSOLIDATED  APPEALS.] 

Code  of  Civil  Procedure  (Lower  Canada),  ss.  946, 947,  948,  arid  n%— Possessory  Ao- 
tion — Nature  of  Possession  required  to  maintain  Possessory  Action, 

The  object  of  a  possessory  "  action  on  disturbance "  within  the  meaning  of  and  • 
governed  bj  sects.  946,  947,  and  948  of  Civil  Procedure  Code  of  Lower  Canada  must 
be  definite  and  certain,  and  if  a  piece  of  land,  must  be  capable*  of  being  distinguished 
by  known  if  not  visible  metes  and  bounds,  or  by  some  description  within  sect.  52  of 
the  same  code.  The  possession  to  be  proved  must  be  une  possession  annale,  and  also 
a  possession  capable  of  being  the  foundation  of  a  title  by  prescription,  continuous 
and  uninterrupted,  peaceable,  public,  unequivocal,  and  "  d  titrs  de  proprietaire." 

Held  in  this  case  that  the  plainti^s  had  failed  to  prove  such  a  possession  of  the 
land  in  question  as  was  sufficient  to  maintain  a  possessory  action. 


[4  Appeal  Cases,  156.] 

J.C,  Dec.  6,  7,  10.  1878;  Jan.  25,  1879. 

[PRIVY  COUNCIL.] 

♦Melbourne  Banking  Corporation,  Limited,  De-    [156 
fendants ;  and  John  Brougham,  Plaintiff. 

ON  APPEAL  FBOM  THE  SUPREME  COURT  OF  VICTORIA. 

Powers  of  Ojffleial  Assiffnee— Release  of  Equity  of  Redemption  to  t?ie  Mortgagee — 
Victorian  Insolvency  Statute,  1865 — Corporation  bound  by  Agreement  not  under 
Seal. 

A  release  of  an  inqol  vent's  equity  of  redemption  to  the  mortgagee  is  not  prima  facie 
beyond  the  scope  of  an  official  assignee's  authority ;  and  sect  27  of  the  "  Insolvency 
Statute  1865,"  of  Victoria,  clearly  contemplates  the  exercise  of  such  authority. 
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Where  the  consideration  for  such  a  release  is  an  agreement  not  under  seal  by  a 
corporation  (mortagec)  to  abstain  from  proving  any  portion  of  its  debt,  and  such 
agreement  has  been  acted  on  by  accepting  the  release,  held,  that  the  corporation  is 
bound  thereby,  and  that  the  consideration  has  not  flailed. 


[4  Appeal  Cases,  171.] 

J.C.(»),  Jan.  16,  16,  17,  1879. 

[PRIVY  COUNCIL.] 

171]  *In  re  Ball's  Patent. 

Admissibility  of  BMenc^— Notice  of  Olnections—BtUe  6  passed  under  5  dK  6 

WiU.  4,  e.  88. 

It  is  sufficient,  prior  to  tendering  eyidence  of  instances  of  anticipation,  to  state  the 
grounds  of  objection  to  the  extension  of  letters  patent  without  stating  all  the  par- 
ticulars of  those  objections. 

In  this  matter,  which  was  a  petition  in  the  usual  form  for 
the  extension  of  the  term  of  certain  letters  patent  granted  to 
one  of  the  petitioners,  James  Ball,  and  dated  the  2d  of  Feb- 
ruary, 1865,  for  improvements  in  the  manufacture  of  sheep- 
shears,  a  question  of  practice  arose  as  to  the  admission  of 
evidence,  having  regard  to  the  notice  of  objections  filed  by 
the  opponents.  The  notice  of  objections  stated  several 
grounds  of  opposition,  viz.,  smallness  of  merit  and  of  utility 
of  the  invention  ;  the  petitioners  had  been  sufficiently  re- 
munerated, or,  if  not,  they  themselves  were  to  blame  for 
the  insufficiency ;  want  or  novelty  ;  extension  if  granted, 
would  unduly  restrain  trade  and  would  be  to  the  public 
detriment ;  insufficiency  of  specification ;  allegations  in  the 
1723  petition  were  in  *many  respects  untrue.  The  fourth 
and  fifth  paragraphs  of  the  notice  of  objections  were  as 
follows : 

*'  4.  That  the  alleged  invention  comprised  in  the  said  let- 
ters patent  was  not  new  within  this  realm  at  the  date  of  the 
said  letters  patent,  nor  was  the  petitioner,  the  said  James 
Ball,  the  true  and  first  inventor  within  this  realm  of  the 
same  alleged  invention,  in  proof  whereof  leave  is  craved  to 
refer  to  the  following  documents  published  in  England  prior 
to  the  date  of  the  said  letters  patent  (that  is  to  say) : 

"The  specification  to  letters  patent  granted  to  B.  Blonk, 
No.  1607,  A.D.  1786,  the  provisional  specification  filed  with 
the  application  of  letters  patent  of  E.  Brown,  a.d.  1864, 
No.  1048,  and  the  provisional  specification  filed  with  the  ap- 

Slication  for  letters  patent  of  John  Cold  well  and  William 
oldwell.  No.  1971,  a.d.  1861. 

(*)  PreaerU: — Sib  James  W.  Colvile,  Sib  Babnes  Peacock,  Sib  Montague  £. 
Smitii,  and  Sib  Robebt  P.  Colueb. 
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"6.  That  articles  of  analogous  construction  to  sheep- 
shears,  and  particularly  tongs  used  in  the  manufacture  of 
glass  bottles,  had  been  made  within  this  realm  by  a  process 
similar  to  that  described  in  the  specification  to  the  said  let- 
ters patent  granted  to  the  said  J.  Ball,  and  commonly  used 
by  bottle  manufacturers  prior  to  the  date  of  the  said  patent. 
It  was  a  matter  of  common  knowledge  in  the  cutlery  trade 
prior  to  the  date  of  the  said  letters  patent  that  articles  of 
cutlery  and  tools  could  be  and  were  manufactured  by  work- 
ing up  blanks  previously  stamped  or  cut  out  of  sheets  of 
iron  and  steel." 

At  the  hearing,  with  a  view  to  show  that  the  manufac- 
ture by  the  patentee  of  sheep-shears  wholly  of  steel  was 
wanting  in  novelty,  the  opponents  put  to  the  petitioners' 
witnesses  in  cross-examination,  sheep-shears  constructed 
wholly  of  steel,  which  it  was  alleged  had  been  so  constructed 
prior  to  the  date  of  the  patent  of  Ball.  The  petitioners 
objected. 

Mr.  Astofi^  Q.C.  (Mr.  Macrary  with  him),  for  the  jjeti- 
tioners :  By  the  4l8t  section  of  i5  &  16  Vict.  c.  83,  particu- 
lars of  objections  must  be  given  in  an  action  for  infringement, 
and  the  parties  are  bound  by  those  particulars.  The  prac- 
tice here  must  be  analogous.  The  opponents  have  given  in 
their  notice  instances  of  anticipation,  and  they  cannot  go 
beyond  those  instances,  or  introduce  *evidence  of  [173 
which  the  petitioners  are  not  warned  by  the  filed  notice  of 
objections. 

The  maxim  expressio  unhis  est  exclusio  alterius  applies. 

Mr.  Webster^  Q.C.  (Mr.  Chadwyck  HeaZey  with  him):  In 
this  court  the  notice  of  objections  is  filed  under  the  6th  rule 
of  the  Orders  of  the  Privy  Council  dated  the  18th  of  Novem- 
ber, 1835.  The  act  15  &  16  Vict.  c.  83,  has  no  application 
in  this  respect  to  the  practice  of  this  court.  Evidence  has 
been  admitted  under  similar  circumstances  in  this  court 
upon  several  occasions  which  are  not  reported:  Henry's 
Case;  Slopefs  Case.  Reference  was  also  made  to  Sugg  v. 
SUber^  a  case  decided  under  sect.  41  of  this  act  (*).  The 
refusal  to  admit  evidence  in  a  case  such  as  this  would  be 
greatly  more  serious  than  would  be  the  case  in  an  action 
at  law.  Moreover  the  petitioners  cannot  be  prejudiced, 
because  it  is  in  the  power  of  your  Lordships  to  allow  them 
every  opportunity  of  examining  into  the  evidence  to  be 
adduced. 

Mr.  Oorst^  Q.C,  Mr.  (7.  BoweUy  and  Mr.  Mackenzie^  for 
the  Crown. 

(')  Law  Rep.,  2  Q.  B.  D.,  493 ;  21  Eng.  R.,  223. 
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Sir  Barnes  Peacock:  Their  Lordships  are  of  opinion 
that  they  ought  not  to  exclude  the  evidence  which  is  pro- 
posed to  be  adduced.  The  Rules  which  were  passed  under 
5  &  6  Will.  4,  c.  83  (see  Order  of  Nov.  18,  1835,  rule  vi), 
Tut^rely  require  that  the  parties  served  with  the  petition  shall 
lodge  at  the  Council  Omce  within  a  fortnight  after  such  ser- 
vice, notice  of  the  grounds  of  their  objections  to  the  granting 
of  the  prayer  of  the  petition. 

Then  followed  the  act  of  16  &  16  Vict.  c.  83,  the  41st  sec- 
tion of  which  enacted  that  the  defendant  "in  any  action  in 
any  of  Her  Majesty's  Superior  Courts  of  Record  at  West- 
minster or  in  Dublin,  for  the  infringement  of  letters  patent," 
and  "the  prosecutor  in  any  proc^dings  by  scire/adas  to 
repeal  letters  patent,"  should  deliver  particulars  of  objec- 
liotis  in  the  manner  therein  mentioned,  and  the  same  section 
contained  a  proviso  to  the  effect  "that  the  place  or  f)lace8 
174]  at  or  in  which,  and  in  what  manner  the  *invention  is 
alleged  to  have  been  used  or  published  prior  to  the  date  of 
the  letters  patent,  shall  be  stated  in  such  particulars." 

That  section  contemplated  a  different  case  from  the  appli- 
cation for  extension  now  before  their  Lordships  and  the 
earlier  rule  of  the  Council  was  unaffected  by  it. 

Their  Lordships  therefore  think  that  under  the  rule  to 
which  reference  has  already  been  made,  it  is  sufficient  to 
state  the  grounds  of  the  objection  without  stating  the  par- 
ticulars of  those  objections ;  and  because  the  opponents  nad 
given  as  much  information  as  they  possessed  to  the  petition- 
ers, and  craved  leave  to  refer  to  certain  documents,  it  must 
not  be  taken  that  they  intended  to  say  that  those  documents 
wtTe  the  only  instances  of  anticipation  upon  which  they 
would  rely.  Moreover,  the  Attorney-Gteneral  would  clearly 
have  the  right  to  introduce  the  evidence  irrespective  of  the 
notice  of  objections. 

Solicitors  for  the  petitioners :  Pitman  &  Lane. 
Solicitor  for  the  opponents :  J,  H.  Johnson. 
Solicitor   for    the   Attorney-General:    Solicitor    to    the 
Treasury. 

8>w  Plimpton  t.  Malcolmson,  IS  Eng.  of  the  thing  mnd  where  th^  can  be 

Be|x.,  &49  ;  Moak*s  Underbill  on  Torts,  foand»  and  where  and   by  whom  the 

*^:  r.  S.  It  S..§  49th)  and  cases  cited  thing    was    used:    Satro  c.  Moll,    19 

«ti  margin  ;  Bates  r.  Coe,  98  U.  S,  R,  Blaichf..  89. 

31  ;  lEoU^rts  r.  Wallev,  14  Fed.  Repr.,  See  Andrews  r.  Croes,  19  Blatchf., 

«t  294. 307. 

l^^otion  4930  of  the  United  States  In  an  action  for  infringement  of  a 

Bffr,  StAt.does  not  requii^  the  names  patent,  it  is  sufficient  for  the  plaintiff 

af  wiUiesses  as  to  novelty  to  be  given,  to  furnish  such  particulars  of  the  In- 

bttt  ual J  the  names  of  those  who  knew  fringements  as  show  distinctly  what 
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are  the  (icts  of  infringement  he  com- 
plains of, — ^that  is  to  say,  the  article, 
the  making  or  selling  of  which  he  al- 
leges is  an  infringement  upon  his  pat- 
ent, and  the  places  at  which,  and  the 
period  during  which,  he  proposes  to 
prove  such  making  or  selling,  and  it  is 
not  necessary  to  specify  in  what  re- 
spects or  as  to  what  parts  or  processes 
of  the  invention  it  is  an  infringement. 

If,  indeed,  the  processes  are  so  en- 
tirely separate  aifd  distinct,  as  that  dif- 
ferent kinds  or  articles  or  results  are 
produced,  as  if  one  produces  pictures 
in  oil  and  another  in  water  colors,  it 
seems  that  the  particulars  should  spe- 
cify the  one,  an  infringement  upon 
which  is  complained  of ;  but  if  they 
are  merely  different  modes  of  produc- 
ing the  same  kind  of  article  or  result, 
it  is  not  necessary  so  to  distinguish  ; 
and  it  is  not  necessary  to  specify  par- 
ticular persons  to  whom,  or  the  times 
at  which,  the  article  alleged  to  be  a 
piracy  has  been  sold;  it  is  enough  to 
state  some  period  tnthin  which  the 
sales  took  place  :  Talbot  «.  Laroche,  2 
C.  U  Rep.,  836. 

In  an  action  for  the  infringement  of  a 
patent,  particulars  of  objections  deliv- 


ered with  defendant's  pleas,  stating 
that  the  invention  had  been  used  at  va- 
rious places,  and  amongst  other  places 
at  Sheffield.  Birmingham,  and  London, 
is  not  a  sufficient  compliance  with  the 
4l8t  sect,  of  the  15  and  16  Vict.  c.  88, 
which  requires  the  place  or  places  at 
or  in  which  and  in  what  manner  the 
invention  is  alleged  to  have  been  used, 
to  be  stated  in  particulars  :  Holland  v. 
Fox,  1  C.  L.  Rep.,  440. 

A  copy  of  a  French  patent  certified 
by  the  Director  of  the  Conservative 
National  des  Arts  et  Meters  of  France, 
under  the  seal  of  that  department  ver- 
ified by  the  Minister  of  Agriculture  and 
Commerce,  and  the  Minister  of  Foreign 
Affairs  under  their  seals,  but  not  by  the 
great  seal  of  France,  is,  under  g  893  of 
the  Revised  Statutes,  prima  facie  evi- 
dence of  the  granting  of  the  French 
patent,  and  of  the  date  and  contents 
thereof. 

Within  paragraph  8  of  §  4920  of 
the  Revised  Statutes,  the  invention  cov- 
ered by  a  French  patent  so  certified 
will  be  regarded  as  having  been  pat- 
ented by  an  open  and  public  patent : 
Schoerken  v.  The  Swift,  etc.,  19  Blatch- 
ford,  209. 


[4  Appeal  Cases,  174.] 

J.C.(*),  Jan.  29,  SO,  1879. 

[PRIVY  COUNCIL.] 

In  re  Hughes'  Patent. 

Patent— Ifan-itser  of  Invention — Presumption  of  Inutility  rebutted — Pvblic 
Policy — Condition  of  Prolongation. 

In  all  cases  where  the  utility  of  a  patent  has  not  been  tested  by  actual  employ- 
ment the  question  to  be  considered  is,  whether  the  evidence  is  sufficient  to  rebut 
the  presumption  arising  from  its  non-use  that  the  invention  is  one  of  no  practi- 
cal utility. 

Application  for  a  prolongation  of  the  term  granted  after  strong  and  unanswered 
evidence  of  utility,  though  the  patent  had  not  been  used  in  England  during  the 
irfaole  of  the  term.  On  grounds  of  public  ptUicy  the  condition  was  annexed  that  the 
government  and  all  coatractors  employed  oy  the  government  should  be  at  liberty  to 
use  the  invention. 

This  was  a  petition  for  a  prolongation  of  the  letters  patent 
dated  the  Ist  of  February,  1865,  granted  for  the  invention  of 
*"iinprovement8  in  the  construction  of  armor- plated  [175 
ships,  forts,  and  other  like  structures." 

{*)  Pmtnt : — Sia  Babies  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P. 

COLUEE. 
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The  invention  related  to  the  construction  of  ships  of  war, 
turrets,  cupolas,  and  other  structures  intended  to  be  pro- 
tected by  armor- plating,  and  consisted  of  a  method  of 
strengthening  all  such  structures  by  employing,  in  the  man- 
ner described  in  the  petitioner's  specification,  hollow  string- 
ers or  girders,  made  with  double  flanges,  of  the  form  shown 
in  the  drawings  annexed  to  the  specification,  running  longi- 
tudinally, vertically,  or  otherwise,  along  or  across  the  said 
structures.  These  stringers  when  used  for  the  protection  of 
ships  are  riveted  to  the  skins  and  frames  of  the  vessels,  and 
when  used  for  the  protection  of  forts,  turrets,  cupolas,  and 
such  structures,  may  be  attached  to  any  convenient  portion 
of  those  structures,  and  form  the  backing  for  the  armor 

Elates.  Where  very  great  strength  is  required,  the  spaces 
etween  the  stringers  and  also  the  hollow  in  the  stringers 
may  be  filled  with  wood  or  any  composition  that  may  be 
(ound  suitable. 

The  circumstances  under  which  the  application  for  a  pro- 
longation was  made  are  stated  in  the  judgment  of  their  Lord- 
ships. 

Mr.  Aston^  Q.C.,  and  Mr.  Macrory^  for  the  petitioner. 

Mr.  GoTst^  Q.C.,  and  Mr.  Mackenzie^  for  the  Crown. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  This  is  an  application  by  Mr. 
John  Hughes  for  the  prolongation  of  a  patent  dated  the  1st 
of  February,  1865,  for  improvements  in  the  construction  of 
armor-plated  ships,  forts,  and  other  like  structures.  The 
case  comes  before  their  Lordships  under  special  circum- 
stances. It  appears  that  the  invention  has  never  been 
brought  into  actual  use  in  this  country  during  the  term  of 
fourteen  years  for  which  the  patent  was  granted.  It  has  not 
been  adopted  either  by  the  government  of  this  country  or  by 
any  private  shipbuilders. 

Mr.  Hughes,  the  patentee,  after  having  been  engaged  for 
some  time  as  an  iron  master  in  Wales,  came  to  Mill  wall  in 
the  year  1859,  and  became  the  manager  of  the  large  works 
176]  known  as  the  *Millwall  Works,  belonging  to  Mr. 
Mare.  In  the  course  of  his  management  of  these  works  he 
was  brought  into  communication  with  Greneral  Burgoyne, 
who  was  at  that  time  the  director  of  fortifications,  ana  he 
was  engaged  with  Sir  John  Burgoyne  upon  various  matters 
connected  with  fortifications.  About  that  time  the  defence 
of  ships  by  means  of  armor-plating  was  attracting  public 
atiention,  and  the  struggle  commenced,  which  it  appears  is 
not  yet  over,  between  the  increasing  force  and  power  of  pro- 
jectiles on  the  one  side,  and  the  resisting  power  which  could 
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be  obtained  bv  armor-plating  upon  the  other.  It  appears 
that  Mr.  Hnghes'  attention  was  directed  to  that  subject  in 
his  communications  with  Sir  John  Burgoyne,  and  that 
having  his  mind  directed  to  the  subject  he  produced  the  in- 
vention which  is  the  subject  of  the  patent.  The  invention  is 
shortly  described  in  his  specification  as  follows :  *'  This  in- 
vention relates  to  the  construction  of  ships  of  war  by 
strengthening  them  with  hollow  stringers  or  girders  running 
longitudinally,  vertically,  or  otherwise.  These  stringers  are 
riveted  to  the  skin  and  frames  of  the  vessel  and  form  the 
backing  for  the  armor  plates ;  the  spaces  between  the  string- 
ers, and  also  the  hollow  in  the  stringers,  may  be  filled  with 
wood  or  any  composition  that  may  be  found  suitable."  It 
is  unnecessary  for  their  Lordships  to  examine  with  the  same 
degree  of  stringency  which  would  be  done  in  a  court  of  law, 
the  validity  of  this  patent.  It  seems  to  have  been  assumed 
in  all  the  experiments  which  subsequently  took  place  that 
there  was  a  considerable  amount  of  invention  in  tne  method 
which  Mr.  Hughes  described.  The  merit  of  it  is  said  to  be 
that  it  ^ives  great  strength  and  resisting  power  to  the  sides 
of  a  ship  with  less  weight  of  metal  than  other  methods  re- 
quire. 

The  consideration  which  has  pressed  upon  their  Lordships* 
minds  in  this  case  has  been  that  there  has  been  no  use  what- 
ever of  the  invention  in  this  country.  Their  Lordships  in 
exercising  the  jurisdiction  which  is  vested  in  them  of  recom- 
mending or  reiusing  to  recommend  the  prolongation  of  a 
patent,  are  no  doubt  invested  with  powers  in  a  great  meas- 
ure discretionary,  but  in  exercising  them  they  must  be 
guided  by  the  rules  laid  down  in  previous  cases.  It  is  obvi- 
ously necessary  that  that  should  be  so,  both  for  the  proper 
administration  of  what  is  in  the  nature  of  a  judicial  func- 
tion, and  also  for  the  guidance  and  security  of  patentees 
themselves.  Cases  have  *been  before  this  tribunal  [177 
on  several  occasions  where  the  same  state  of  things  has  ex- 
isted as  in  the  present,  and  what  may  be  called  the  leading 
case  on  a  similar  state  of  facts  is  "  BdkewelVs  Patent^^  ('). 
In  the  course  of  giving  judgment  in  that  case  Lord  Chelms- 
ford says  :  *'Now  non-user  of  a  patent  can  hardly  be  said  to 
be  a  ground  why  an  extension  of  the  term  should  be  abso- 
lutely refused,  but  it  must  always  amount  to  a  very  strong 
presumption  as  to  the  invention  not  being  useful ;  of  course 
that  presumption  may  be  rebutted,  as  all  other  presump- 
tions may  be,  by  evidence  of  the  utility  of  the  patent,  and  if 
upon  thfs  occasion  the  patentee  had  been  able  to  give  satis- 

(»)  16  Moore's  P.  C.  (0.8.),  886. 
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factory  reasons  why  this  patent,  which  was  perfectly  well 
known,  had  not  been  introduced  into  use,  that  of  course 
would  have  answered  the  presumption,  which  \%  prima  facte 
against  him,  on  account  of  the  non-user  of  the  patent." 
Their  Lordships  thought  in  that  case  that  the  evidence  that 
was  given  did  not  rebut  the  presumption  and  they  refused 
to  extend  the  term  of  the  patent.  A  few  years  afterwards 
another  case  came  before  the  committee,  AilarCs  Paient  ('), 
and  there  the  same  rule  for  the  guidance  of  their  Lordships 
in  the  exercise  of  their  discretion  was  laid  down.  In  that 
case  it  was  held  that  a  suflScient  case  had  not  been  made  out 
for  an  extension  of  the  letters  patent,  and  the  rule  is  thus 
expressed  by  Lord  Romilly,  who  gave  the  judgment : 
"Having  all  these  circumstances  present  to  their  minds, 
their  Lordships  think  that  the  rule  to  be  laid  down  by  the 
Judicial  Committee  in  this  case  is,  that  where  the  utility  of 
a  jMitent  has  not  been  tested  by  actual  employment  for  a 
period  of  fourteen  years,  it  raises  a  very  strong  presumption 
against  its  utility  which  can  only  be  rebutt^  by  the  very- 
strongest  evidence  ;  and  that,  upon  the  present  occasion, 
the  evidence,  so  far  from  rebutting  the  presumption  rather 
leads  to  a  presumption  that  this  was  considered  not  to  be  a 

Eractical  patent,  however  theoretical  it  might  be  found  to 
e."  The  question  to  be  considered  therefore,  in  all  these 
cases,  is  whether  the  evidence  is  sufficient  to  rebut  the  pre- 
sumption arising  from  its  non-use  that  the  invention  is  one 
of  no  practical  utility.  A  great  deal  of  evidence  has  un- 
doubtedly been  given  in  this  case.  It  appears  that  the  at- 
tention of  the  government  was  very  early  called  to  the 
invention,  and  that  in  the  year  1868  trials  were  made  of  a 
178]  shield  *prepared  upon  the  principle  of  Mr.  Hughes' 
patent,  which  was  called  the  Millvirall  shield,  and  which  was 
tried  and  tested  in  comi>etition  with  various  other  shields, 
and  amongst  others  one  called  the  Gibraltar  shield.  The 
Gibraltar  shield  appeared  to  be  the  one  which  came  next  in 
order  of  merit  to  that  of  the  Millwall  shield,  and  the  result 
of  that  trial  was  to  show  a  great  superiority  in  the  Millwall 
shield  o\>r  the  Gibraltar  shield,  ana  reports  were  made  by 
the  office ri!^  who  superintended  those  operations  which  were 
a! together  in  favor  of  the  superiority  or  the  Millwall  shield. 
Witnesses  of  the  highest  authority  have  been  called  on  the 
part  of  the  petitioner,  and  their  Lordships  cannot  fail  to 
give  great  ivei^ht  to  the  opinions  of  officers  so  distinguished 
as  Sir  Sjieiuvr  Robinson,  Sir  Henry  Lefroy,  and  Sir  John 
St  George ;  all  these  witnesses  have  expressed  their  opinion 

(«)  4  Moore's  P.  C.  (X.S,).  448. 
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of  the  value  and  merit  of  the  invention,  an  opinion  which 
they  formed  at  the  time  of  the  experiments  to  which  allu- 
sion has  just  been  made,  and  which,  with  all  the  experience 
they  have  since  acquired,  they  still  entertain.     Otuer  wit- 
nesses have  been  called  who  have  given  similar  evidence.     If 
the  case  had  stood  there,  notwithstanding  the  great  weight 
which  it  must  be  conceded  attaches  to  the  evidence  of  those 
gentlemen,  their  Lordships  would  still  have  felt  consider- 
able doubt  whether  the  utility  of  the  invention  had  been 
sufficiently  established  ;  because,  from  the  fact  that  the  in- 
vention has  not  been  adopted  by  the  government,  it  may  be 
inferred  that  other  officers,  of  probably  the  same  amount  of 
experience,  who  have  had  the  responsibility  thrown  upon 
them  of  constructing  ships  in  the  manner  best  suited  for  the 
public  service,  are  presumably  of  a  different  opinion  ;  but 
the  balance  has  been  turned  in  the  minds  of  their  Lordships 
in  favor  of  the  patentee  upon  the  point  of  the  utility  of  the 
invention,  a  utility  sufficiently  great  to  rebut  the  presump- 
tion that  would  arise  from  its  non-use,  by  the  statements 
made   by  Her  Majesty's  Attorney -General    through    Mr. 
Gorst.     It  is  impossible  not  to  suppose  that  the  attention  of 
the  admiralty  has  been  called  to  the  present  inquiry.     The 
Crown,  or  the  admiralty  acting  on  the  part  of  the  Crown, 
might  have  opposed  the  prolongation,  but  Mr.  Gorst  has  in- 
formed us  that  he  has  not  been  instructed  to  oppose  this 
prolongation  ;  and,  further,  he  has  intimated  the  opinion, 
which  is  probably  formed  not  merely  from  his  own  view 
*of  the  evidence,  but  from  the  view  of  those  who  in-    [179 
struct  him,  that  upon  the  evidence  this  is  a  valuable  inven- 
tion.    If  it  be  valuable  it  can  only  be  so  because,  though 
not  yet  adopted,  it  is  an  invention  which  at  last  may  be 
brought  into  use.     The  presumption,  also,  of  want  of  utility 
is  further  rebutted,  if  it  be  true,  as  many  of  the  witnesses 
have  stated,  and  there  is  no  contradiction  of  it,  that  a  greater 
necessity  than  formerly  existed  arises  from  the  present  state 
of  the  contest  between  guns  on  the  one  side  and  armor  on 
the  other;  for  some  such  method  of  defending  ships  by 
armor  as  that  pointed  out  by  Mr.  Hughes,  which  it  is  said  pro- 
vides armor  with  less  weight  of  metal,  in  proportion  to  its 
power  of  resistance,  than  any  other  system.     If  that  is  so,  it 
may  account  for  the  other  modes  having  been  used  up  to  the 
time  when  guns  had  not  been  made  or  so  great  a  size,  and 
"When  the  projectiles  thrown  from  them  had  not  the  force  of 
those  which  have  now  been  introduced,  and  therefore  it  may 
be  that  those  methods  which  have  hitherto  been  in  use  may 
become  inefficient,  and  this  principle  may  ultimately  be 
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adopted.  It  is  sufficient  to  say,  upon  this  point,  that  the 
evidence  of  utility  is  very  strong  and  unanswered,  and  is 
supported  rather  than  controverted  by  the  statement  which 
has  been  made  on  the  part  of  the  Attorney- Gteneral. 

There  are  two  cases  which  are  not  very  dissimilar  in  their 
circumstances  from  the  present,  where  prolongations  were 
recommended  by  this  tribunal.  One  is  Berrington's  Case, 
which  is  referred  to  in  the  judgment  in  AUarCs  Patent {*). 
Berrington^s  patent  was  for  improved  knapsacks.  It  was 
the. government  only  which  was  likely  to  have  used  the 
knapsacks,  and  the  government  had  not  adopted  them  dar- 
ing the  period  of  the  term  of  the  patent.  Their  Lordships, 
however,  were  satisfied  that  the  invention  was  a  useful  one 
and  that  the  government  might  possibly  adopt  it,  and  they 
extended  the  patent  The  other  case  was  Ruthven's  patent 
for  water  propellers.  There  also,  though  there  had  been  no 
nse  of  the  invention  during  the  term  of  the  patent,  their 
Lordships  granted  a  prolongation,  and  they  relied  very  much 
npon  the  course  taken  by  the  counsel  representing  the 
Crown.  Lord  Justice  Knight  Bruce,  in  giving  judgment, 
said:  ^'They  cannot  disregard  the  manner  in  which  the  ad- 
miralty and  those  who  represent  the  will  of  the  Crown,  or 
1 80]  the  inclination  *of  the  Crown  in  cases  of  this  natnre, 
view  the  matter ;  and  they  cannot  regard  that  opinion  as 
unfavorable  to  the  claim  of  the  petitioner.^'  Their  Lord- 
ships certainly  do  not  r^ard  what  was  said  on  the  part  of 
the  Attomey-Oeneral  in  this  case  as  unfavorable  to  the  claim 
of  the  petitioner. 

The  only  other  point  upon  which  comment  need  be  made 
is  the  condition,  if  any,  upon  which  this  patent  should  be 
prolonged.  On  both  sides  this  consideration  has  been 
treated  as  involving  a  Question  of  public  policy,  as  undoubt- 
edly it  does.  Their  Lordships  think,  on  the  whole,  that 
Mr.  Hughes  made  sufficient  efforts  in  this  country  to  bring 
the  invention  to  the  notice  of  the  government^  and,  to  a  cer- 
tain extents  to  the  notice  of  shipbuilders  generally;  but, 
failing  to  get  his  invention  taken  up  in  this  country,  he  ai>- 
pears  to  have  succeeded  in  getting  it  taken  up  by  the  gov- 
ernments of  Belgium  and  Russia ;  and  in  Russia,  according 
to  his  own  account,  it  has  been  used  to  a  considerable  ex- 
tent. Mr.  Hughes  has  stated  that  all  the  armored  ships 
which  have  been  built  in  Russia  since  1868  or  1869  have 
been  constructed  upon  his  plan,  and  a  part  of  the  fortifica- 
tions of  Cronstadt  have  l>een  also  so  constructed.  Failing 
to  introduce  his  invention  into  practical  use  in  this  country, 

0^  4  M^v^'s  R  C.  vN-SLX  i«. 
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Mr.  Hughes,  who  had  a  right,  if  he  so  chose,  to  go  to  foreign 
countries  and  introduce  it,  succeeded  in  getting  it  adopted 
abroad ;  but  having  done  so,  having  exercised  that  which  was 
his  right,  their  Lordships  think  that  on  grounds  of  public  pol- 
icy the  government  of  nis  own  country  ought  not  to  be  put, 
with  regard  to  the  use  of  this  patent,  in  a  worse  position 
than  foreign  governments ;  and  they  also  think  that  con- 
tractors employed  by  the  government  should  also  be  free  to 
use  this  patent ;  otherwise  this  consequence  would  follow, 
that  inasmuch  as  a  great  part,  or  some  considerable  part,  of 
the  navy  of  this  country  is  now  built  in  private  yards,  there 
might  be  considerable  hindrance  to  the  government  in  get- 
ting ships  so  built  if  private  builders  were  to  be  subject  to 
such  royalties  as  the  patentee  might  choose  to  impose  und^r 
this  patent. 

Their  Lordships  therefore  think  that  whilst,  on  the  whole, 
but  with  some  hesitation,  they  think  it  right  to  advise  Her 
Majesty  to  prolong  this  patent,  it  must  be  upon  a  similar 
condition  to  that  inserted  in  the  prolongation  granted  to  Sir 
William  Palliser,  which  *was  expressed  in  these  [181 
terms:  '*  Upon  condition  that  the  officers  of  Her  Majesty's 
Government,  and  all  persons  who  may  from  time  to  time 
contract  for  the  supply  of  ordnance  and  projectiles  for  Her 
Majesty's  service,  in  respect  of  work  done  in  the  execution 
of  such  contracts  shall  be  at  liberty  to  use  the  same  inven- 
tion or  inventions  during  the  continuance  of  the  new  letters 
patent."  That  is  the  language  used  in  Palliser's  patent. 
The  language  will,  of  course,  be  changed  so  as  to  adapt  it 
to  this  case. 

On  this  condition  their  Lordships  will  humbly  recommend 
Her  Majesty  to  prolong  this  patent  for  the  term  of  seven 
years. 

Solicitors  for  the  petitioners :  Thomas  Clarlc  &  Son. 
Solicitors  to  the  Treasury  for  the  Crown. 

33  Eng,  Rep.  8 
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182]    *Edmund  Cowell  Mulkern  and  J.  Runtz,  Appel- 
lants ;  and  James  Lord,  Respondent 

Benefit  Building  Society  Rules — Arbitration — Building  Societies  Act,  1874. 

Friendly  societies  and  benefit  building  societies  do  not  stand  on  the  same  footing. 

The  provisions  of  the  Friendly  Societies  Act  (10  Geo.  4,  c.  66)  as  to  the  framing, 
<&c.,  of  roles  are,  by  sect.  4  of  the  6  <fe  7  Will.  4,  c.  82,  made  applicable  to  benefit 
building  societies  established  under  that  act. 

A  benefit  building  society  made  certain  rules,  one  of  which  was,  that  in  case  of  any 
dispute  arising  between  the  society  and  any  member  thereof,  reference  shall  be  made 
to  arbitration,  pursuant  to  the  10  Geo.  4,  c  66.  L.  became  a  member  of  the  society 
and  executed  certain  mortgages  to  the  persons  who  acted  as  its  trustees.  In  these 
mort^ges  he  covenanted,  among  other  things,  to  observe  the  rules  of  the  society. 
L.  did  not  keep  up  the  payments  secured  by  the  mortgages,  and  the  trustees  took 
possession  of  some  of  the  mortgaged  premises,  and  sold  them.  L.  brought  an  action 
praying  for  accounts,  and  an  injunction  to  prevent  future  sales,  Ac.  The  trustees 
insisted  that  he  was,  by  the  rules,  precluded  from  any  right  of  action,  and  must  pro- 
ceed by  arbitration  under  these  rules : 

Jfeld^  that  the  rules  did  not  preclude  him  from  a  right  of  action,  for  that  proceed- 
ings in  respect  of  accounts  under  a  mortgage  and  sale  of  the  property,  which  might 
include  title  to  redemption  or  a  judgment  of  foreclosure,  were  not  such  disputes,  be- 
tween the  society  and  a  member,  as  the  statutes  had  contemplated. 

Per  Lord  O'Hagan  :  The  onus  of  showing  that  a  complaining  party  has  lost  the 
ordinary  right  to  maintain  an  action  lies  on  him  who  denies  such  right. 

Appeal  from  an  order  of  the  Court  of  Appeal  dated  the 
6th  of  February,  1878,  which  had  discharged  a  previous 
order  of  the  Master  of  the  Rolls,  dated  the  14th  of  Decem- 
ber, 1877.  The  appellants  were  the  trustees  of  the  Birbeck 
Permanent  Benefit  Building  Society,  and  the  respondent 
was  a  holder  of  shares  in  that  society,  and  was  also  a  mort- 
gagor of  property  to  its  trustees. 

The  rules  of  the  society  were  duly  registered  under  the 
Benefit  Building  Society  Acts,  in  August,  1859,  but  the  so- 
ciety had  not  been  incorporated  under  the  Building  Socie- 
ties Act,  1874  (see  s.  7). 

183]  *In  January,  1869,  Lord  became  a  member  of  the 
society,  having  subscribed  for  242  shares  of  £50  each,  and  the 
directors,  upon  his  application,  advanced  to  him  a  sum  of 
£12,100,  for  a  period  of  twelve  years,  as  from  the  12th  of 
January,  1869,  to  be  repaid  by  monthly  instalments  of  £94 
each.  To  secure  the  repayment,  a  mortgage  was  executed 
by  Lord.  By  this  mortgage,  dated  on  the  7th  of  January, 
1869,  certain  freehold  hereditaments  were  granted  by  Lord 
to  the  trustees,  their  successors,  &c.  (subject  to  certain  exist- 
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ing  indentures  of  lease),  to  secure  to  the  society  payment  of 
all  subscriptions,  fees,  tines,  and  other  moneys.  Lord  binding 
himself  to  observe  and  perform  all  the  rules  and  regulations 
of  the  said  society,  according  to  the  tenor  and  effect  thereof  ; 
and,  in  case  of  default,  there  was  a  power  to  the  mortgagees 
to  sell  the  mortgaged  premises. 

Lord  soon  afterwards  subscribed  for  eighty  additional 
shares  in  the  society,  and  obtained,  in  like  manner  as  before, 
an  advance  of  £4,000  for  a  period  of  five  years  from  the  5th 
of  March,  1872,  to  be  repaid  bjr  monthly  instalments  of  £89 
8^.  Another  mortgage  of  a  similar  kind  was  executed  in 
respect  of  this  loan.  The  second  mortgage  was  dated  on  the 
16th  of  March,  1872,  and  all  the  premises  were  farther 
charged  with  payment  to  the  trustees  of  '*  the  additional  sum 
of  £4,000  and  interest,  subscriptions,  fees,  fines,  and  other 
moneys  payable  by  the  mortgagor,  his  executors,  &c.,  in 
respect  of  the  additional  eighty  snares,  as  also  of  the  sub- 
scriptions, fees,  fines,  and  other  moneys"  thereafter  to  be- 
come payable  in  respect  of  the  thereinbefore  mentioned  242 
shares. 

No  payments  were  made  by  Lord  under  these  mortgages, 
and  the  trustees,  in  exercise  of  the  powers  under  the  first 
mortgage,  sold  part  of  the  mortgaged  premises.  The  91st 
rule  of  the  society  enabled  Lord  to  adopt  measures  to  redeem  ' 
the  mortgaged  premises,  but  he  did  not  act  under  those 
rules,  but  in  August,  1877,  commenced  an  action  in  the 
Court  of  Chancery,  and  prayed  for  accounts  and  for  an  in- 
junction to  restrain  the  trustees  from  sellinjj  other  parts  of 
the  property,  and  for  general  relief.  On  motion  made  in  the 
action,  in  December,  1877,  the  trustees  appeared,  and  sub- 
mitted that  under  the  rules  109,  110,  and  111  of  the  society. 
Lord  was  precluded  from  bringing  an  action  against  the 
trustees,  and  was  bound  to  submit  all  matters  in  dispute 
♦between  them  to  arbitration  (*).     The  Master  of  the    [184 

(^)  The  109th  Rale  was  in  these  words:  as  required  by  that  act)  specifying 
"That  in  case  of  any  dispute  arising    whether  a  reference  of  any  matter  in  dis- 


between  the  societ}^  and  any  member    pute  between  the  society  and  any  person 

acting  under  it,  and  any  individual  mem- 
ber thereof,  or  person  claiming  on  account 


thereof,  or  the  legal  representatives  of    acting  under  it,  and  any  individual  mem- 


ny  - 

arbitration,  pursuant  to  the  10  Geo.  4,  of  any  member,  shall  be  made  to  justices 

c  (6,  a.  27,  unless  such  dispute  can  be  of  the  peace  of  the  county,  or  to  arbitra- 

amicably  arranged  by  the  board  of  direc-  tors  appointed  as  thereinafter  directed, 

tors  and  the  member,  or  the  legal  repre-  If  to  the  latter,  the  arbitrators  were  to 

sentatives  of  such  member,  within  fourteen  be  elected  at  the  first  meeting  of  the 

days  from  the  time  such  dispute  shall  be  society,  "  or  general  committee  thereof,** 

formally  brought  before  the  board."  held  after  the  enrolment  of  the  rules,  and 

The  10  Geo,  4,  c.  66,  s.  27  (which  is  in  case  of  the  death,  or  refusal  to  act,  of 

thus  referred  to  in  the  rule),  provides,  any  arbitrator  or  arbitrators,  the  society 

that  rules  shall  be  made  (to  be  coofimied  or  the  general  committee  thereof  was  au- 
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Rolls  adopted  this  view  of  the  matter,  and  on  the  14th  of 
December,  1877,  made  an  order  accordingly.  The  Court  of 
Appeal,  on  the  6th  of  February,  1878,  discharged  this 
order  (*).  Lord  contended  that  the  rules  of  the  society  had 
no  power  to  prevent  him  from  resorting  to  an  action,  but  if 
the  other  opinion  should  prevail,  he  then  insisted  that  the 
rules  of  the  society  had  not  been  observed  in  the  appoint- 
ment of  arbitrators,  and  that  there  not  being  five  arbitrators 
duly  appointed  according  to  those  rules,  they  could  not  be 
enforced  against  him. 

It  was  alleged,  with  reference  to  this  last  matter,  that 
before  the  motion  came  on  for  hearing  two  of  the  arbitrators 
originally  appointed  by  the  society  had  died,  and  no  arbi- 
trators to  supply  their  places  had  been  appointed  at  the  next 
meeting  of  the  society  or  of  the  general  committee,  within 
the  words  of  the  statute,  but  that  two  successors  were  ap- 
pointed at  a  *' special  finance  meeting,"  and  '*a  board  meet- 
ing" of  the  society  ;  but  it  did  not  appear  that  notice  of 
appointing  them  had  been  given.  Of  these  new  appointees 
one  died,  and  no  one  was  appointed  to  succeed  him,  either 
at  a  general  meeting  of  the  society,  or  by  the  general 
committee. 

185]  *This  objection  as  to  the  arbitrators  was  not  dis- 
cussed in  the  Court  of  Appeal,,  nor  the  evidence  thereon  en- 
tered on  the  order  of  that  court.  The  appellants,  in  their 
Sapers  presented  to  the  House,  alleged  that  the  meetings 
escribed  by  the  respondent  as  ** a  special  finance  meeting" 
and  ''a  board  meeting,"  were  in  fact  "the  ordinary  period- 
ical meetings  of  the  whole  of  the  general  committee,"  and 
that  at  the  date  of  the  order  of  the  Master  of  the  Rolls  there 
did  exist  five  duly  appointed  arbitrators  under  the  rules  of 
the  society  and  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1864. 

The  Solicitor- General  {Sir  H,  S.  Giffard),  and  Mr.  Wal- 
ler^ Q.C.  (Mr.  W,  S.  Owen  was  with  them),  for  the  appellant : 
The  general  rule  that  agreements  between  private  parties 
cannot  oust  the  jurisdiction  of  the  courts  is  admitted,  but 
the  Legislature  has,  for  public  purposes,  established  some 
exceptions  to  it,  and  this  case  furnisnes  an  instance. 

Taking  the  rules  of  the  society  and  the  provisions  of  the 
statutes  regulating  benefit  building  societies  together,  it  is 

thorized,  at  the  next  meeting,  to  elect  one  to  be  final,  and  was  not  to  be  removed 
or  more  arbitrators,  as  the  case  might  be,  into  any  court  of  law,  or  to  be  restrained, 
in  the  place  of  Uie  others,  and  whatever  but  might  be  enforced  by  any  two  jus- 
award  was  made  by  the  arbitrators  was  tices  of  the  peace. 
to  be  binding  on  all  the  parties,  and  was  (')  See  Weekly  Notes,  1878,  p.  26. 
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clear  that  this  action  cannot  be  maintained.  The  rules  of 
the  society  distinctly  provide  for  arbitration  in  accordance 
with  the  10  Geo.  4,  c.  66,  s.  27.  The  general  provision  of  the 
statnte  in  that  section  took  away  from  a  member  of  a  ben- 
efit building  society  the  right  to  bring  an  action  against  the 
society  in  respect  of  any  dispute  between  himself  and  that 
body.  The  object  of  the  law  (especially  with  relation  to  such 
societies)  must  be  to  prevent  needless  and  possibly  vexatious 
litigation  :  Armitage  v.  Walker  (')  recognized  in  CaJlagJian 
V.  DolwinO.  The .7  Will.  4,  c.  32,  s.  4,  adopted  in  that  re- 
spect the  provisions  of  the  previous  statute.  That  had  been 
declared  to  be  the  policy  of  the  law :  Thompson  v.  The 
Planet  Benefit  Building  Society  {*).  And  the  9  &  10  Vict. 
c.  96,  s.  77,  following  out  the  principle  of  the  former  stat- 
utes, favored  the  scheme  of  arbitration,  even  as  to  the  ex- 
clusion of  actions  in  county  courts. 

The  13  &  14  Vict.  c.  116,  s.  22,  the  Friendly  Societies  Act, 
8.  22,  contained  similar  provisions  as  to  arbitration.  It 
might  therefore  *be  assumed  that  the  Legislature  had  [186 
deliberately  intended  that  in  the  case  of  such  societies  liti- 

fation  should  be  discouraged.  In  Sx  parte  Payne  (*)  Mr. 
ustice  Erie  adopted  this  view  of  the  law,  saying  that  the 
object  had  been  "to  provide  a  cheap,  simple,  and  speedy 
decision,"  and  to  oust  the  jurisdiction  of  the  ordinary  tri- 
bunals, and  he  referred  to  Orisp  v.  Bunbury  (*),  and  as  to 
Cvihill  V.  Kingdom  (*),  which  appeared  to  be  the  other  way, 
he  pointed  out  that  the  action  was  there  held  to  be  main- 
tainable because  the  rules  of  the  society  in  that  case  did  not 
comprise  the  matter  of  that  particular  action.  The  case  that 
has  been  relied  on  as  against  the  appellants  is  that  of  Morri- 
son V.  Oloveri^).  But  in  reality  tnat  case  is  like  Outbill  v. 
Kingdom,  one  in  which  though  the  defendant  was  a  member 
of  the  society,  one  part  of  the  claim  on  which  the  action  was 
was  brought  against  him  consisted  of  something  that  was 
not,  and,  indeed,  could  not  be,  included  within  the  rules  of 
the  society,  for  in  truth  it  related  to  a  covenant  for  a  pay- 
ment to  a  third  person.  It  was  not  therefore  a  matter  which 
could  be  in  dispute  between  a  society  and  the  member  as 
member,  and  consequently  it  might  be  the  subject  of  an  ac- 
tion. It  was  on  that  point,  and  not  on  the  point  of  the 
society  being  a  mortgagee  and  the  defendant,  a  member  of 
the  society,  being  mortgagor,   that  the  case  was  decided. 

(»)  2  K.  A  J.,  211.  (*)  6  Dowl  <&  L.,  679. 

(«)  Law  Rep.,  4  C.  P..  288.  (»)  8  Bitig.,  894. 

(»)  Law  Rep.,  16  Eq.,  338.  (•)  1  Ex.,  494. 

C)  4  Ex.,  480. 
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The  case  of  Fleming  v.  Selff^)  did  not  apply,  for  there  the 

ElaintiflF's  claim  was  made  in  respect  of  matters  which  the 
ord  Chancellor  in  his  judgment  distinctly  declared  were 
matters  not  in  dispute  between  the  society  and  a  member  as 
such,  and  could  not  be  made  the  subject  of  decision  by  the 
arbitrators  appointed  under  the  society's  rules. 

In  WillesfordY,  Watson  {'),  which  came  before  Vice-Chan- 
cellor  Wickens,  whose  order  was  affirmed  on  appeal,  the 
matter  in  dispute  was  declared  to  be  within  the  very  words  of 
the  agreement,  and  therefore  the  order  to  refer  was  affirmed, 
and  the  objection  that  the  arbitrators  had  not  the  same  pow- 
ers  as  those  which  could  be  exercised  by  a  court  was  met 
with  the  observation  that  that  had  probably  been  a  matter 
of  consideration  when  the  agreement  was  entered  into,  and 
187]    that  reasonable  men  might  have  agreed  to  *incur  that 

{)Ossible  inconvenience  for  the  very  purpose  of  avoiding 
itigation. 

The  case  of  Orisp  v.  Bunbury  {')  proceeded  on  the  prin- 
ciple that  these  benefit  societies  were  to  be  saved  from  the 
dangers  of  litigation,  and  showed  that  since  the  9  Geo.  4, 
c.  92,  no  action  against  the  trustees  of  a  savings  bank  society 
would  be  permitted,  that  all  claims  and  disputes  must  be 
settled  by  arbitration  according  to  the  rules  of  the  society 
itself.  The  subject  was  there  fully  considered,  and  Lord 
Chief  Justice  Tindal  (*)  observed  that  even  where  the  words 
of  the  section  were  not  in  themselves  mandatory,  but  ap- 
peared to  be  only  permissive,  the  declared  object  of  the 
statute  required  that  they  should  have  a  mandatory  effect. 
That  case  related  to  the  trustees  of  the  Mildenhall  Savings 
Bank,  as  to  which  on  a  former  occasion  the  Court  of  Queen's 
Bench  had  issued  a  mandamus  to  comj)el  the  trustees  to 
appoint  an  arbitrator  and  go  into  arbitration :  Rex  v.  Trus- 
tees MildenhaU  Savings  Bank  ('). 

In  Reeves  and  the  Trustees  of  the  Southwark  Benefit 
Building  Society  v.  White  {*)  it  was  declared  that  the  rule 
was  imperative,  and  that  the  jurisdiction  of  the  courts  had 
been  ousted  by  the  statutes,  the  principle  asserted  in  Ex 
parte  Payne  (')  and  Orisp  v.  Bunhury  (*)  being  expressly 
adopted.  Morrison  v.  Olover  (•)  was  there  distinguisned  on 
the  ground  that  in  that  case  one  of  the  subjects  of  the  action 
was  plainly  not  affected  by  the  words  of  the  statute,  but  re- 
lated to  a  matter  which  could  not  be  described  as  a  dispute 

(»)  I  Kay,  621 ;  8  D.  M.  «k  G.,  997.  (»)  6  Ad.  &  E.,  962. 

(•)  Law  Rep.,  8  Ch.  Ap.,  473.  (•)  17  Q.  B.,  995. 

(»)  8  Bing.,  894.  C)  6  D.  A  L.,  679. 

(*)  8  Bing.,  at  pp.  899,  400.  (»)  4  Ex.,  480. 
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between  the  society  and  a  member.  In  WrigM  v.  The 
Monarch  Investment  Society  (*),  which  was  the  case  of  a 
building  society  incorporated  under  the  Building  Societies 
Act  of  1874,  the  plaintiff  sought  an  account  of  what  he 
claimed  to  be  due  to  him  in  respect  of  an  overcharge  of  the 
society  against  him  on  his  mortgage,  which  he  had  been 
obliged  to  pay,  under  protest,  in  order  that  he  might  obtain 
possession  of  his  deeds  to  hand  them  over  to  a  vendor  of  hia 
property.  The  society  applied  under  the  common  Law 
Procedure  Act  of  1864,  and  the  Building  Societies  Act,  1874, 
*to  stay  proceedings  in  his  action,  and  the  Master  of  [188 
the  Rolls  granted  the  application,  holding  that  the  jurisdic- 
tion of  the  courts  was  ousted. 

Mr.  Davey^  Q.C.,  and  Mr.  F,  W.  Bush,  for  the  respon- 
dent :  The  statement  of  the  claim  here  shows  in  a  very  dis- 
tinct manner  that  this  is  not  a  dispute  between  the  society 
and  a  member,  as  member,  in  which  case  probably  some  of 
the  cases  cited  on  the  other  side  might  be  applicable,  but  is 
a  dispute  between  the  society  as  mortgagee,  and  the  present 
respondent  as  mortgagor,  which  might  exist  between  them 
though  he  was  not  a  member  of  the  society,  and  quite  inde- 
pendently of  any  membership.  The  cases  therefore  which 
show  that  disputes  of  that  kind  do  not  come  within  the  pro- 
visions for  compulsory  arbitration  apply  here.  And  the 
first  thing  that  would  strike  the  mind  would  be  this,  that  if 
an  arbitration  under  the  rules  of  the  society  took  place, 
there  would  be  no  means,  in  a  case  of  this  kind,  by  which 
the  decision  on  that  arbitration  could  be,  by  either  side, 
worked  out.  The  Legislature  never  could  have  intended  to 
compel  the  parties  to  enter  into  an  arbitration  which  must 
prove  in  the  end  ineffectual  and  abortive.  Morrison  v. 
Olover  (')  was  a  case  of  this  kind.  There  one  of  the  cove- 
nants of  the  mortgagor  was  to  pay  certain  rents  to  Lord 
Cadogan,  and  that  being,  as  it  was  here,  a  matter  which  was 
entirely  unconnected  with  the  character  of  a  member  of  the 
society,  the  action  was  held  maintainable.  The  statement 
of  the  claim  here  showed  that  the  matter  in  dispute  was  a 
matter  as  between  a  mortgagor  and  mortgagee  alone,  and  not 
at  all  as  between  a  society  and  one  of  its  members.  That 
case  in  another  form  came  before  the  Court  of  Queen's  Bench 
in  Doe  d.  Morrison  v.  Olover  (•),  and  the  society  was  allowed, 
in  the  name  of  John  Doe,  to  maintain  ejectment  for  the 
premises  that  had  been  mortgaged.  It  was  clear,  therefore, 
that  unless  the  subject  in  dispute  was  strictly  one  between 

(»)  5  Ch.  D.,  726  ;  22  Eng.  R.,  428.  («)  4  Ex.,  430. 

0  16  Q.  B.,  103. 
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society  and  member,  a  proceeding  by  action  might  be 
maintained. 

And  in  Farmer^  Timsteeofa  Building  Society ^y.  Giles  (*), 
where  money  had  been  advanced  to  a  person  who  was  a 
member  of  the  society,  and  who  had  entered  into  a  covenant 
189]  to  pay,  he  was,  upon  *action  brought,  held  not  to  be 
bound  by  the  arbitration  clause  in  the  articles  of  the  society, 
for  that  the  transaction  was  one  not  between  him  as  a  mem- 
ber and  the  society,  but  between  him  as  the  mortgagor,  and 
the  society  as  the  mortgagee  of  property.  The  reason  for 
the  distinction  was  clear.  The  arbitrators  in  such  a  case 
were  deficient  in  authority.  No  arbitrator  appointed  under 
the  rules  of  the  society  could  order  the  foreclosure  of  a 
mortgage.  In  2ieg.  v.  Trafford  (*)  there  was  a  motion  to  set 
aside  an  order  of  justices  on  the  ground  of  want  of  authority 
to  make  it,  in  a  case  where  the  dispute  was  between  a  society 
and  a  retiring  member  who  had  mortgaged  his  property  to 
it ;  and  it  was  held  that  the  order  was  bad  for  want  of  juris- 
diction. In  PreTdiceY.  London  (*)  it  was  laid  down  that  to 
bring  a  dispute  within  the  arbitration  clause  it  must  be 
clearljr  one  which  arose  between  the  trustees  and  the  party 
claiming  as  a  member  of  the  society.  It  was  not  so  here. 
In  the  judgments  in  that  case  Morrison  v.  Olover  (*)  was 
expressly  referred  to  and  recognized. 

Crisp  V.  Bunbury  (*)  really  did  not  apply  to  this  case,  for 
there  the  relation  between  the  parties  arose  directly  from 
the  society,  and  could  exist  on  no  other  ground.  So  in 
Metres  V.  White  (*)  and  in  the  other  cases  cited  for  the  ap- 
pellant. 

The  principle  of  taw  that  parties  cannot  by  agreement 
among  themselves  oust  the  jurisdiction  of  the  courts  was  ex- 
pressly affirmed  in  Scott  v.  Avery  ('),  and  here  the  words  of 
the  statutes  do  not  assist  them  to  do  so,  for  there  is  nothing 
in  the  facts  of  this  case  to  make  it  an  exception  to  that  rule, 
nor  to  give  a  pretence  for  saying  that  it  is  one  in  which  the 
Legislature  intended  to  exclude  the  ordinary  jurisdiction  of 
the  courts.  Here,  too,  there  had  not  been  a  proper  appoint- 
ment of  arbitrators. 

The  Solicitor- General  replied. 

The  Lord  Chancellor  (Earl  Cairns):  My  Lords,  the 
appellants  in  this  case  are  trustees  of  the  Birbeck  Building 
Society  ;  the  respondent  is  a  member  of  the  society  who  has 

0)  5  H.  A  N.,  758.  O  4  Ex..  430. 

(*)  4  El.  A  Bl.,  122.  (»)  8  Bing.,  394. 

(')  Law  Rep.,  lo  C.  P.,  679;  14  Eng.         (•)  17  Q.  B.,  996. 
B.,  611.  (')  6H.  L.  C,  811. 
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♦mortgaged  property  to  it  to  secure  a  loan  of  £14,000.  [190 
He  now  seeks  to  redeem  that  mortgage,  and  to  have  an  ac- 
count against  the  appellants  of  the  moneys  received  by  them 
on  sales  of  part  of  the  mortgaged  estate,'  and  of  sums  which 
but  for  their  default  they  mignt  have  received  while  in  pos- 
session of  the  estate,  they  having  been  mortgagees  in  pos- 
session. A  decree  for  account  and  redemption,  under  the 
circumstances,  would  be  a  matter  of  course,  if  the  respon- 
dent is  not  in  some  way  precluded  from  asking  for  it.  The 
appellants  contend  that  he  is  so  precluded,  and  that  his  only 
remedy  is  arbitration. 

There  is  not,  I  think,  any  doubt  that  by  the  rules  of  this 
society,  standing  alone,  the  respondent  would  not  be  pre- 
vented maintaining  a  suit  for  redemption.  The  91st  rule  it 
is  true  states  the  terms  upon  which  a  member  is  to  be  en- 
titled to  redeem  his  property  before  the  expiration  of  the 
full  term  for  which  it  was  mortgaged  ;  and  the  109th  and  two 
following  rules  provide  that  if  any  dispute  arises  between 
the  society  and  any  member,  reference  shall  be  made  to  ar-  ^ 
bitration.  But  it  is  clear  that  a  mere  contract  of  this  kind 
between  the  parties,  unless  made  obligatory  by  some  act  of 
Parliament,  would  not  of  itself  have  the  effect  of  ousting  the 
ordinary  jurisdiction  of  the  courts. 

The  appellants,  however,  insist  that  arbitration  has  been 
made  obligatory  by  act  of  Parliament ;  and  the  act  of  Par- 
liament which  they  refer  to  for  this  purpose  is  the  10  Geo.  4, 
c.  66.  That  is  the  statute  consolidating  the  law  as  to  friendly 
societies,  societies  established  for  the  mutual  relief  an^ 
maintenance  of  the  members  in  sickness,  old  age  and  in- 
firmity, but  not  in  any  way  contemplating  transactions  by 
way  of  mortgage  between  the  society  and  its  members,  much 
less  mortgage  transactions  of  the  magnitude  of  the  one  now 
in  question.  Various  provisions  were  made  by  that  statute 
for  the  economical  and  expeditious  management  of  the  petty 
transactions  of  such  societies,  and  among  the  rest,  the  27th 
section  enacted  that  provision  should  be  made  in  the  rules 
of  each  society,  specifying  whether  a  reference  of  every  mat- 
ter in  dispute  between  the  society  and  a  member,  should  be 
made  to  justices  of  the  peace  or  to  arbitrators.  If  to  arbi- 
trators, the  award,  assumed  to  be  an  award  for  the  payment 
of  money,  was  to  be  enforced  by  a  warrant  of  two  justices, 
and  if  the  *reference  was  to  be  made  to  two  justices  [191 
in  the  first  instance,  they  were  themselves  to  enforce  their 
order,  which  was  to  be  final. 

It  is  unnecessary  to  decide  the  question,  but  I  will  assume 
in  favor  of  the  appellants  that  in  the  case  of  societies  regu- 
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lated  by  this  statute  the  clause  to  which  I  have  referred 
would  prevent  a  member  suing  the  society  or  its  trustees, 
and  would  oblige  him  to  submit  any  dispute  which  he  had, 
as  a  member,  with  the  trustees  to  such  an  arbitration  as  is 
mentioned  in  the  act. 

But  how  does  this  statute  affect  the  society  of  the  appel- 
lants, which  is  not  a  friendly  society,  but  a  building  society 
established  under  6  &  7  Will.  4,  c.  82?  The  argument  of 
the  appellants  is  this :  They  say  that  the  4th  section  of  that 
statute  enacts  that  all  the  provisions  of  the  Friendly  Socie- 
ties Act,  10  Geo.  4,  c.  56,  so  far  as  the  same  or  any  part 
thereof  majr  be  applicable  to  the  purpose  of  any  benefit 
building  society,  shall  extend  to  the  benefit  building  society 
and  the  rules  thereof,  in  the  same  manner  as  if  such  provi- 
sions had  been  expressly  re-enacted. 

Now,  I  will  assume  that  the  mortgage  transaction  between 
the  respondent  and  the  appellants  was  one  warranted  by  the 
constitution  of  the  appellants'  society.  It  is  a  mortgage  of 
an  ordinary  kind  conveying  the  legal  estate,  and  constitut- 
ing the  relation  of  mortgagor  and  mortgagee,  that  is,  a  rela- 
tionship the  consequences  of  which  are  well  known  to  the 
law.  That  relation  creates  on  the  part  of  the  mortgagee  a 
right,  in  certain  events,  to  enter  into  possession  of  the  mort- 
gaged property,  subject  to  a  liability  to  account  for  receipts, 
and  for  wilful  default;  a  farther  right  to  exercise  a  power 
of  sale,  if  a  power  of  sale  is  given,  and  a  right  to  obtain  that 
which  a  court  alone  can  give,  a  decree  of  foreclosure  in  the 
event  of  non-payment  of  the  mortgaged  debt.  It  creates  in 
the  mortgagor  a  right  to  obtain  from  the  mortgagee  an  ac- 
count on  the  footing  I  have  mentioned,  and  a  right  to  obtain, 
what  a  court  alone  can  give,  a  decree  for  the  redemption  and 
reconveyance  of  the  property — a  decree  which,  in  default  of 
redemption,  dismisses  the  suit,  and  thus  operates  as  a  decree 
of  foreclosure. 

This  being  the  relative  position,  and  these  the  rights  of 
the  mortgagor  and  mortgagee,  it  appears  to  me  to  be  impos- 
sible that  these  rights,  and  especially  the  rights  of  foreclo- 
sure and  redemption,  could  be  enforced  or  adjusted  by  such 
192]  a  reference  to  *arbitration  as  is  provided  by  10  Geo. 
4,  c.  66,  s.  27 ;  and  I  therefore  arrive  at  the  conclusion  that 
the  provisions  of  that  act  are  not  applicable  to  those  pur- 
poses of  a  benefit  building  society  which  involve  the  adjust- 
niH'iit  of  rights  created  by  mortgage. 

It  is  unnecessary  in  the  view  which  I  take  of  the  case  to 
reft* r  to  many  of  the  authorities  which  were  cited  during  the 
argument,  but  I  may  say  that  the  view  taken  by  Lord  Cran- 
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worth  in  Fleming  v.  8el/{*)  appears  to  me  in  substance  to 
coincide  with  what  I  have  endeavored  to  express.  I  think 
the  decision  of  the  Court  of  Appeal  in  this  case  is  right,  and 
tliat  the  appeal  should  be  dismissed  with  costs. 

liORD  Hatiikrley  :  My  Lords,  I  am  of  the  same  opinion. 
Some  authorities  were  cited  which  seemed  at  the  first  blush 
opposed  to  each  other,  and  to  be  decided  by  judges  of  con- 
siderable authority  both  one  way  and  the  other.  The  appli- 
cation to  building  societies  at  all  of  the  powe/s  of  arbitration 
arose  in  this  way  ;  building  societies  had  many  objects  in 
common  with  friendlv  societies,  and  many  objects  in  com- 
mon with  savings  banks,  and  consequently  this  was  another 
instance  in  which  the  application  of  the  rule  of  arbitrations, 
superseding  the  jurisdiction  of  the  ordinary  courts  of  jus- 
tice, was  introduced. 

On  looking  into  the  Friendly  Societies  Act  it  was  clear 
that  not  only  was  there  a  choice  given  between  arbitrators 
on  the  one  hand  and  magistrates  on  the  other,  but  there  was 
a  set  form  of  conviction  in  each  case  laid  down ;  and  two 
things  had  to  be  determined,  whether  A.  should  pay  to  B., 
or  rather  to  the  trustees,  a  certain  sum  of  money — a  deli- 
nite  sum,  that  being  the  matter  in  dispute  which  was  to  be 
settled  by  the  speedy  mode  of  arbitration — and,  whether  A., 
continued  to  be  a  member  of  the  society,  or  was  not  a  mem- 
ber of  the  society,  showing  again  the  nature  of  the  dispute, 
namely,  whether  a  member  had  or  had  not  misconducted 
himself  so  as  to  be  deserving  of  expulsion  for  having  broken 
the  rules  of  the  society.  When  you  come  to  look  into  the 
authorities  which  were  cited,  they  amount  to  this,  that 
where  the  case  went  beyond  the  internal  arrangements  of 
the  society,  and  introduced  ^something  which  might  [193 
be  within  their  functions  in  the  ordinary  course  of  their 
business,  but  yet  still  outside  the  whole  scheme  and  scop>e 
of  the  society  itself,  then  a  person  who  had  a  much  larger 
interest  than  any  of  those  contemplated  among  the  ordinary 
members,  could  not  be  deprived  of  recourse  to  the  ordinary 
tribunals  of  the  land.  And  more  especially  he  could  not  be 
so  deprived  in  regard  to  mortgages,  wnere,  as  in  this  case,  pos- 
session was  taken,  where  there  was  a  question  as  to  an  ac- 
count against  the  mortgagees  for  wilful  default,  and  where 
there  was  an  account  also  for  outlay  and  expenditure  on 
the  mortgaged  premises  by  the  mortgagees,  and  where  per- 
tain other  questions  had  arisen  which  cannot  be  properly 
sifted  unless  you  go  to  the  proper  court  which  has 'all  the 

(»)  8  De  G.  M.  A  G.,  1080. 
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means  and  the  powers  of  sifting  and  dealing  with  them.  I 
think,  therefore,  my  Lords,  when  yoii  see  what  the  real  na- 
ture of  the  case  is,  there  cannot  be  a  doubt  that  this  tribunal 
fell  short  of  the  requirements  of  the  case,  and  that  the  party 
who  sought  to  have  a  decree  for  account  and  redemption, 
was  entitled  to  it. 

Lord  O' Hag  an  :  My  Lords,  the  substantial  question  in 
this  case  appears  to  me  to  have  been  settled  by  a  series  of 
decisions  of  very  high  authority:  and  unless  your  Lord- 
ships are  prepared  to  overrule  them,  I  think  that  the  re- 
spondent IS  entitled  to  succeed.  For  my  part,  I  see  no 
reason  to  doubt  the  correctness  of  the  principles  on  which 
they  have  been  founded. 

On  the  undisputed  facts  before  us,  it  is  plain  that  the  re- 
spondent is  entitled  to  maintain  his  action  unless  the  appel- 
lants can  establish  that  he  has  been  expressly  forbidden  by 
law  to  bring  it.  The  onus  is  on  them.  He  is  a  mortgagor, 
and  has  received  large  advances  on  account  of  his  mortgage. 
The  appellants  are  mortgagees.  The  respondent  failed  to 
make  the  payments  which  he  ought  to  have  made  according 
to  his  contract,  and  the  appellants  have  exercised  a  power 
of  sale  given  to  them  in  the  usual  way,  and  have  sold  a  por- 
tion of  the  mortgaged  premises  in  discharge  of  the  debt  due 
to  their  society.  A  large  sum  admittedly  remains  unpaid, 
and  only  a  part  of  the  premises  has  been  disposed  of. 

In  these  circumstances,  the  respondent  brings  his  action 
and  files  his  claim,  demanding  an  account  of  the  money 
194]  still  due  by  *him,  an  account  of  the  money  which  the 
appellants  have  received,  or  without  wilful  default  might 
have  received,  and  an  injunction  to  restrain  them  from  dis- 
posing of  the  premises  still  remaining  nnsold.  This  is  a 
very  ordinarv  claim,  and  would  be  conceded  as  a  matter  of 
course  but  for  the  contention  of  the  appellants  that  the  re- 
spondent is  a  member  of  their  society,  and,  as  such,  is 
obliged  by  its  rules  to  submit  any  disputes  between  the 
society  and  himself  to  arbitration,  pursuant  to  10  Geo.  4, 
c.  66,  s.  27. 

As  I  have  said,  the  burden  of  this  contention  is  on  the 
appellants,  and  the  respondent  has  a  right  to  sustain  his  ac- 
tion unless  that  right  is  taken  from  him  by  clear  and  express 
legislation.  The  privilege  of  appeal  to  a  court  of  justice 
remains  with  him,  unless  its  jurisdiction  is  statutably  super- 
seded. 

The  appellants  rely,  inter  alia,  on  the  109th  rule  of  their 
society,  which  is  in  these  words :   [His  Lordship  read  the 
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rule,  see  ante,  p.  184.]  And  they  contend  that  this  rule, 
which _pcr  se  would  be  wholly  insufficient  to  take  from  the 
respondent  his  right  of  action,  is  made  effective  for  that 
purpose  by  the  statute  to  which  it  refers. 

That  act  was  passed  ^'to  consolidate  and  amend  the  laws 
relating  to  friendly  societies."  It  contained  provisions  for 
the  cheap  and  easy  settlement  of  disputes  between  their 
members,  in  reference  to  matters  within  the  scope  of  their 
operations ;  and,  if  we  were  dealing  with  such  a  dispute  as 
to  such  a  matter,  the  rule  in  question,  if  properly  framed 
according  to  the  statute,  would  be  of  binding  force.  But 
the  society  which  the  appellants  represent  is  a  building 
society,  and  the  provisions  of  the  Friendly  Societies'  Act 
are  only  made  to  affect  it  by  6  &  7  Will.  4,  c.  32,  which  was 
passed  "for  the  regulation  of  benefit  building  societies," 
and  by  its  4th  section  enacts  that  those  provisions,  "so  far 
as  the  same  or  any  part  thereof  may  be  applicable  to  the 
purposes  of  any  benefit  building  society,"  shall  extend  and 
apply  to  such  society  in  such  and  the  same  manner  aB  if 
those  provisions  had  been  therein  expressly  re-enacted. 

The  real  question  is,  whether  the  provisions  are  here  ap- 
plicable ?  And  1  am  clearly  of  opinion  that  they  are  not, 
and  should  not  be  so  applied.  It  seems  to  me  necessary 
merely  to  state  the  nature  of  the  transaction  as  to  which 
the  appellants  ask  your  Lordships  *to  compel  the  [195 
application  of  the  legal  machinery  of  the  Friendly  Socie- 
ties Act,  and  the  character  and  operation  of  that  machin- 
ery, to  demonstrate  the  utter  inapplicability  of  the  latter  to 
the  former. 

The  building  society  which  the  appellants  represent  ap- 
pears to  have  large  monetary  dealings.  The  advance  to  the 
respondent  was  originally  £12,000,  and  £4,000  were  after- 
wards added  to  it.  The  powers  given  to  the  mortgagees 
were  used  on  the  default  of  the  mortgagor,  and  the  taking 
of  the  accounts,  which  he  is  entitled  to  demand,  may  involve 
long  and  laborious  calculations,  the  difficult  application  of 
legal  principles,  and  the  authoritative  interference  of  a 
tribunal  competent  to  adjust  the  complicated  relations  of 
the  parties,  and  carry  into  effect  their  relative  rights.  The 
claim  of  the  respondent  may  raise  nice  questions — e.g.,  as 
to  wilful  default,  of  which  only  lawyers  can  be  qualified 
to  dispose, — and  invokes  the  exercise  of  powers  by  injunc- 
tion, or  otherwise,  which  belong  exclusively  to  a  court  of 
justice. 

This,  being  the  nature  of  the  transaction,  what  is  the 
'  machinery  which  the  appellants  seek  to  apply  to  it  ?     That 


126 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[Vol.  IV. 

1879 

Mulkern  v.  Lord. 

H.L.  (E.) 

which  manifestly  was  intended  to  deal  with  small  affairs 
amongst  humble  people,  and  with  simple  controversies 
easily  brought  to  a  short  and  final  issue.  It  aimed  to  se- 
cure mutual  assistance  to  the  working  classes,  in  circum- 
stances of  diflSculty,  and  to  settle  their  ordinary  disputes  and 
enforce  their  limited  demands,  at  the  least  expense  and  in  the 
promptest  way.  It  contemplated  the  daily  dealing  of  the 
members  one  with  another,  and  was  in  no  way  adapted  to 
the  arrangement  of  considerable  claims  and  the  solution  of 
doubtful  questions. 

And  accordingly,  the  matters  in  dispute  with  which  the 
statute  intends  to  meddle  are  to  be  referred,  according  to 
circumstances,  to  an  arbitrator  or  a  justice  of  the  peace ; 
the  arbitrator  to  be  chosen  by  the  society,  and  the  justice  to 
act  in  cases  submitted  to  him  by  its  rules.  But  the  exercise 
of  the  jurisdiction  of  either,  can  only  result  in  the  levy  of  a 
sum  of  money  to  be  raised  by  distress,  and  how  small,  even 
so,  must  be  the  amounts  meant  to  be  dealt  with  is  shown  by 
the*  trifling  fee  allowed  to  the  arbitrator  upon  a  reference, 
the  few  shillings  of  costs  given  on  a  proceeding  before  the 
justice,  and  the  absolute  finality  of  the  award  or  the  judg- 
ment which  may  be  pronounced.  There  can  be  no  appeal 
from  either ;  and  they  are  not  removable  into  a  court  of  law 
or  restrainable  by  a  court  of  equity. 

196]  *Such  provisions  can  plainly  have  been  designed 
only  to  regulate  disputes  of  a  trifling  and  domestic  kind ; 
and  it  seems  to  me  idle  to  suppose  that  an  account  of  the 
sums  due  upon  the  respondent's  mortgage,  or  of  the  sums 
received  by  the  appellants  or  lost  by  their  wilful  default, 
could  possibly  be  taken  by  an  arbitrator  clothed  with  no 
special  powers,  or  by  an  ordinary  justice  of  the  peace ; 
whilst  the  redemption,  which  the  respondent  seeks,  they 
must  be  absolutely  without  power  to  secure  to  him.  I 
should  have  been  of  opinion,  if  we  had  no  guidance  from 
authority,  that,  for  these  reasons,  the  provisions  of  the 
Friendly  Societies  Act  cannot  be  applicable,  and  ought  not 
tu  be  applied  in  the  circumstances  before  us.  But,  as  I  have 
Baid,  that  view  is  maintained  by  many  decisions.  Morrison 
V.  Olover  (*)  sustains  it,  and  is  undistinguishable  from  the 
present  case.  Cuthill  v.  Kingdom  i^)  and  Reg.  v.  Traf- 
fnrdi^)  are  to  the  same  effect;  and  in  Fleming  v.  Self  \^\ 
Ui  which  the  Lord  Chancellor  has  referred.  Lord  Cranworth 
states  succinctly  the  principle  adopted  in  these  and  other 
cases:     "The  total  absence  of  adequate  machinery  for  en- 
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abling  arbitrators  to  enforce  any  award  they  might  make  on 
the  mortgage,  in  a  case  like  the  present,  affords  cogent  evi- 
dence that  the  dispute  is  not  within  their  competencjr." 
And  surely  the  evidence  is  as  cogent  with  reference  to  a  jus- 
tice of  the  peace,  if  any  one  should  claim  for  such  a  func- 
tionary the  power  of  interference. 

In  the  view  I  take  of  the  matter,  it  is  unnecessary  to  dis- 
cuss the  question  raised  at  the  bar  as  to  the  validity  of  the 
appointment  of  the  arbitrators.  As  to  the  Common  Law 
Procedure  Act,  I  agree  with  the  Court  of  Appeal,  that  there 
being  no  statutable  agreement  to  refer,  no  jurisdiction  is 
created  under  that  statute. 

I  am  satisfied,  on  principle  and  on  authority,  that  the  ap- 
pellants have  failed  in  their  contention,  and  that  the  judg- 
ment should  be  aflSrmed,  with  costs. 

Decree  appealed  against  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  7th  April,  1879. 

Solicitor  for  appellants  :  /.  P.  Poncione. 
Solicitor  for  respondent :   J,  IT.  Kays. 


See  26  Eng.  Rep.«  307  note ;  30  Id., 
464  note. 

A  contract  to  baild  a  house  contained 
a  stipulation,  that  in  the  event  of  alter- 
ations or  additions  they  should  be  val- 
ued bj  the  architect,  and  the  cost  then 
added  to  or  deducted  from  the  contract 
price.  Held,  that  this  did  not  amount 
to  an  undertaking  by  the  defendant 
that  the  architect  should  value  such 
alterations  and  additions  when  exe- 
cuted :  Duncan  v.  Shrigley,  1  Vict.  Rep. 
(Law).  139;  Young  v.  Board,  etc.,  3 
Id.,  110;  Gowan  «.  Board,  etc.,  Id., 
123. 

Wliere  a  building  contract  provides 
for  payment  upon  tlie  architect  making 
a  certificate  of  performance,  the  obtain- 
ing of  such  certificate  from  the  archi- 
tect is  a  condition  precedent  to  the 
builder's  right  to  payment,  unless  such 
certificate  has  been  fraudulently  or  un- 
reasonably refused  or  withheld,  or  has 
become  impossible  by  reason  of  the 
death  of  the  architect,  or  has  been 
otherwise  legally  dispensed  with : 
Walsh  V.  Walsh.  11  Bradw.  (Ills.),  199  ; 
Hartupper  v.  Pittsburg,  97  Penn.  St. 
107  :  Walsh  tJ.  Johnston,  6  Wy..  Webb 
&  A'Beckett,  77 ;  Young  v.  Boani,  etc., 
8  Vict.  Rep.  (Law),  110;  Gowan  v. 
Board,  etc.,  Id.,  123. 


If  a  person  agrees  with  another  to 
pay  for  an  article  if  it  accomplishes  a 
particular  result,  the  test  to  be  made 
hj  a  third  person,  the  decision  of  the 
latter  is  in  the  nature  of  an  award,  and 
evidence  is  inadmissible  to  show  that 
his  decision  was  erroneous  :  Robbins  v. 
Clark,  129  Mass.,  145. 

Defendant  agreed  with  the  adminis- 
tratrix of  one  J.,  that  he  would  pay 
plaintiff's  assignors  such  sum  as  would 
appear  to  be  due  to  them  from  J.  for 
work  and  materials,  in  building  a  bridge 
under  a  certificate  from  the  engineer 
in  charge  of  the  work  : 

Held,  that  it  was  to  be  inferred  that 
the  parties  had  in  mind  the  certificate 
of  the  engineer  who  prepared  the  plans 
and  specifications,  and  who  knew  what 
was  to  be,  and  what  was,  done  by  the 
plaintiff's  assignors ;  that  defendant 
was  not  in  default  until  the  certificate 
was  presented  and  a  demand  made,  and 
that  the  question  as  to  who  was  the  en- 
gineer in  charge  when  the  work  was 
done,  was  a  question  for  the  jury  : 
Wangler  v.  Swift,  15  N.  Y.  Weekly 
Dig.,  350,  90  or  91  N.  Y. 

A  contract  for  sale  of  sheep  provided 
that  any  deficiency  in  number  should 
be  allowed  to  the  purchaser  at  five 
shillings  per  head ;  and  also  for  the 
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matters  in  dispute,  to  arbitration.  There 
•was  a  very  large  deficiency.  The  ar- 
bitrator to  whom  the  matter  was  refer- 
red allowed  them  five  shillings  per 
head  for  the  number  deficient.  Held, 
that  by  sending  the  case  to  arbitration 
the  vendor  admitted  the  deficiency  to 
be  such  as  entitled  the  purchaser  to 
more  than  the  five  shillings  per  head: 
Kyan  o.  Broughton,  2  Vict.  Rep., 
(Law),  49. 

Under  a  clause  that  certain  matters 
shall  be  determined  by  an  arbitrator  or 
architect,  he  has  no  power  to  decide 
what  falls  within  the  classes  to  be  de- 
termined by  him.  Young  v.  Board,  3 
Vict.  R.  (Law),  110 ;  Qowan  v.  Board, 
Id.,  123. 

The  contract  authorized  alterations 
to  be  made,  and  it  was  provided  that 
"if  such  alterations  increase  the  amount 
of  work,  such  increase  shall  be  paid  for 
only  according  to  the  quantity  actually 
done  and  at  the  prices  fixed,  in  such 
proposal  for  similar  work,"  to  be  deter- 
mined by  the  engineer  ;  after  the  com- 
pletion of  the  work,  the  engineer  gave  a 
certificate  of  that  fact,  also  stating  that 
certain  alterations  had  been  made, 
which  increased  the  amount  of  work  in 
the  sum  of  |12,351.77.  Plaintifl!  know- 
ing  the  contents  of  the  certificate,  re- 
ceived by  virtue  thereof  the,  balance 
unpaid  of  the  sum  specified  in  the 
contract,  and  the  sum  specified  in 
the  certificate  for  the  additional  work, 
giving  a  receipt,  stating  that  it  was 
"  in  payment  of  the  balance  due 
him."  Plaintiff  presented  a  claim 
to  the  board  of  audit  for  a  fur- 
ther sum,  which  was  allowed.  There 
was  no  claim  or  evidence  of  error  or 
mistake  on  the  part  of  claimant  in  giv- 
ing the  receipt.  On  appeal,  as  author- 
ized by  the  act  of  1881  (chap.  211,  Laws 
1881),  held,  that  the  claimant  was  not 
entitled  to  a  further  sum  under  or 
by  virtue  of  the  contract ;  that  the 
adjustment  by  the  engineer  with  the 
knowledge  of  the  claimant,  and  the 
receipt  by  him  as  a  final  payment,  con- 
cluded him  from  making  a  further  de- 
mand against  the  State  ;  "also  that  there 
was  no  moral  consideration  upon  which 
the  claim  could  be  based. 

The  State  engineer  and  surveyor  was 
required  by  resolution  of  the  legisla- 
ture to  make  a  survey  and  estimate  of 
the  amount  of  work  done  under  the 
contract ;  said  engineer  made  a  report 


stating,  in  substance,  that  his  deputy 
had  made  the  survey  and  estimate  re- 
quired. The  deputy  testified  that  in 
making  measurements  to  distinguish 
between  work  done  under  this  contract 
and  a  subsequent  contract  relating  to 
the  same  matter,  he  received  his  data 
entirely  from  one  H.,  and  that  the 
computation  was  not  based  upon  exact 
measurements.  It  appeared  that  it  was 
impossible  to  distinguish  between  the 
work  done  under  the  two  contracts. 
Upon  this  estimate  and  information 
received  from  others,  the  engineer  re- 
ported the  work  done  by  claimant,  at 
the  prices  specified,  amounted  to 
$39,875.12  in  excess  of  what  he  had  re- 
ceived. The  claim  and  allowance  waa 
for  this  excess.  Held,  that  the  ques- 
tion before  the  board  was  to  be  deter- 
mined upon  common  law  evidence ; 
that  the  report  of  the  engineer  was  no 
evidence,  and  there  was  nothing  to 
sustain  the  allowance.  (State  Const., 
art.  8,  §§  19,  24) :  Swift  v.  New  York,  89 
N.  Y.,  52,  reversing  26  Hun,  508. 

A  clause  in  a  building  contract, 
providing  th^t  if  any  differences  shall 
arise  between  the  parties  in  relation  to 
the  contract,  the  work  to  be  performed 
under  it,  etc.,  the  decision  of  the  archi- 
tect shall  be  final,  is  a  submission  of 
specific  questions,  and  the  architect's 
decision  is  not  binding  upon  the  par- 
ties as  to  matters  of  dealing  entirely 
outside  the  contract  in  question,  as  a 
claim  for  money  lent  or  goods  sold  and 
delivered  :  Busse  v.  Agnew,  10  Bradw. 
(His.),  627,  21  N.  Y.  Daily  Rey.,  1129. 

A  contract  contained  a  condition,  that 
if  any  dispute  should  arise,  during  the 
currency  of  the  contract,  the  same 
should  be  decided  by  the  engineer,  that 
he  should  determine  the  total  amoant 
to  be  paid,  and  on  his  final  certificate 
payment  should  be  made.  A  claim  for 
damages  for  stopping  the  works  under 
the  contract  having  arisen,  the  en- 
gineer gave  a  document  purporting  to 
be  a  final  certificate.  This  document  in 
itself  did  not  contain  any  reference  to 
damages  claimed  for  hinaering  or  stop- 
ping the  execution  of  the  contract. 
Held,  that  it  was  only  a  final  certificate 
for  work  actually  done,  that  it  was 
quite  consistent  with  the  terms  of  it 
that  a  large  sum  might  be  due  for 
damages,  that  there  was  nothing  to 
show  that  the  engineer  had  taken  such 
a  claim  into  consideration,  and  that  it 
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was  not  An  award  nnder  the  clause 
referring  disputes  to  the  engineer  : 
Oowan  f>.  Board,  etc.,  8  Vict.  Rep. 
(Law),  241. 

A  builder  made  a  written  contract  to 
famish  the  materials  and  build  a  house 
for  the  defendant  according  to  definite 
plans  and  specifications  and  for  a  fixed 
sum,  all  the  materials  and  work  to  be 
accepted  by  an  architect  named,  who 
was  to  superintend  the  construction. 
The  builder,  nnder  the  direction  of  the 
architect,  did  certain  work  variant 
from  and  in  addition  to  the  specifica- 
tions, which  increased  the  cost  and 
▼nine  of  the  house.  Held,  that  the  or- 
dering of  this  work  was  beyond  the 
scope  of  the  architect's  agency,  and 
that  the  defendant  was  not  liable  to  the 
builder  for  it. 

When  the  house  was  nearly  com- 
pleted, the  builder  gave  the  defendant 
a  written  statement  of  the  extra  work 
and  materials,  to  which  the  latter  made 
no  objection  at  the  time.  Held,  that 
he  was  not  estopped  thereby  from 
making  the  objection  afterwards. 

The  extra  work  and  materials  had 
then  gone  into  the  building  and  could 
not  be  withdrawn,  so  that,  as  to  these 
extras,  the  builder  was  not  led  into 
any  action  resulting  in  loss  to  him  by 
the  defendant's  failing  to  make  the  ob- 
jection. 

Some  other  extras  were  afterwards 
ordered  by  the  architect  and  furnished 
by  the  builder ;  but  it  did  not  appear 
that  the  builder  suggested,  at  the  time 
of  exhibiting  bis  first  bill  of  extras  to 
the  defendant,  that  more  extras  might 
he  so  ordered,  or  that  either  party 
thought  of  the  matter.  Held,  that  the 
defendant  was  not  estopped,  by  his 
failure  to  object  to  the  first  bill,  from 
denying  the  architect's  authority  to  or- 
der the  later  extras. 

The  question  whether  the  defendant 
intended,  by  not  objecting,  to  influence 
the  future  action  of  the  builder,  or  was 
80  grossly  negligent  that  that  intention 
would  be  impatod  to  him,  and  the  fur- 
ther question  whether  the  builder  was 
influenced  as  to  his  future  action  by 
the  defendant's  conduct,  were  questions 
of  fact  and  not  of  law,  and  which  the 
court  below  could  alone  pass  upon.  : 
Starkweather  v.  Goodman,  48  Conn., 
101. 

The  employe  may  recover  if  the  en- 
gineer or  achitect's  certificate  be  with- 
33  Eng.  Kkp.  9 


held  by  fraud  or  collusion  between  him 
and  the  employer  :  Ramsay  «.  Board, 
etc. .  5  Wy.,  WebbA  A' Beckett  (Eq.).  16. 

Under  a  contract  with  a  public  body, 
for  the  construction  of  certain  works 
to  the  satisfaction  of  the  engineer  of 
such  body,  the  engineer  is  not  an  arbi- 
trator, but  a  skilled  agent  of  the  em- 
ployer, his  certificate  being  by  mutual 
agreement  a  condition  present  to  the 
contractor's  obtaining  final  payment ; 
he  owes  a  duty  to  the  contractor  as  well 
as  to  the  employer,  and  is  bound  to  act 
fairly  towards  both  parties. 

Though  a  final  certificate  has  been 
refused  by  the  engineer,  it  is  compe- 
tent to  a  jury,  upon  evidence  of  his  acts 
and  couauct,  to  find  that  the  works 
have  been  completed  to  his  entire  satis- 
faction. But  the  contractor  cannot  re- 
cover from  the  employer  for  matters 
within  the  contract,  unless  it  is  alleged 
and  proved  that  the  certificate  was  re- 
fused by  the  engineer  in  collusion  with 
the  employer.  In  such  case,  the  prop- 
er measure  of  damages  is  the  value  of 
the  certificate  which  the  engineer  ought 
to  have  given  ;  and,  under  a  condition 
that  all  measurements  are  to  be  made 
according  to  the  most  approved  and 
accurate  methods,  the  contractor  is  not 
concluded  by  the  progress  measure- 
ments on  which  payments  have  been 
made.  The  employer  is  liable  for  dam- 
ages occasioned  by  the  engineer  not 
employing  such  methods  of  measure- 
ment. The  engineer  cannot  bind  the 
employer  to  pay  for  extras  outside  the 
contract,  unless  they  have  been  ordered 
in  the  manner  provided  by  the  contract. 

Under  a  condition  for  payment  of 
damages  for  suspension  of  works  be- 
yond a  certain  period,  the  employer  is 
liable  for  damage  resulting  from  such 
suspension,  though  the  engineer  re- 
quired it  under  the  form  of  an  "  order 
of  works. "  Actions  may  be  maintained 
for  such  suspensions  before  the  termi- 
nation of  the  contract. 

A  final  certificate  cures  the  want  of 
previous  orders  in  writing  for  extras, 
and  other  like  conditions  which  are 
merely  auxilliary  to  the  g^nt  of  such 
final  certificate  ;  and  the  result  is  the 
same  if,  under  a  count  for  wrongful 
refusal  of  the  final  certificate  by  the 
engineer  in  collusion  with  the  defend- 
ant, the  jury  find  that  the  works  were 
satisfactorily  completed,  and  that  the 
certificate  ought  to  have  been  given : 
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Youpg  V,  Ballarat,  5  Vict.  L.  R.  (Law), 
503. 

A  contract  for  the  erection  of  a  dwel- 
ling by  T.  for  B.,  provides  that  T.  shall 
complete  it  in  all  its  parts  "  in  a  good, 
substantial  and  workmanlike  manner, 
to  the  acceptance  of  W.  D. ,  architect ; " 
that  if  a  dispute  shall  arise  respect- 
ing the  true  construction  of  the  draw- 
ings  or  specifications,  the  same  shall 
be  finally  decided  by  the  architect ; 
but  if  any  dispute  shall  arise  respect- 
ing the  true  value  of  any  extra  work, 
or  of  work  omitted,  "the  same  shall 
be  valued "  by  arbitrators  whose  ap- 
pointment is  provided  for ;  and  that 
the  work  is  to  be  executed  "  so  as  to 
fully  carry  out  the  design  for  said  build- 
ing as  set  forth  in  the  specifications  or 
shown  on  the  plans,  and  according  to 
the  true  spirit,  meaning  and  intent 
thereof,  and.  to  the  full  satisfaction  of 
W.  D. ,  architect,  »  *  ♦  and  to  the  satis- 
faction of  the  owner."  Held,  that  the  last 
provision  has  no  reference  to  the  qual- 
ity of  the  workmanship  or  materials, 
and  as  to  these,  in  the  absence  of  proof 
of  fraud,  mistake,  or  unfair  dealing  on 
the  part  of  the  architect,  his  acceptance 
of  the  work  as  satisfactory  binds  the 
owner. 

In  an  action  by  the  builder  upon  the 
contract,  the  answer  alleges  that  im- 
proper and  inferior  material  was  used 
by  the  plaintiff  ;  and  that  if  the  archi- 
tect "has  expressed  satisfaction  with 
said  work,  he  has  failed  to  discharge 
his  duty  as  an  architect,  and  has  done 
so  in  fraud  of  the  rights  of  defendant, 
and  through  some  collusive  arrange- 
ment, as  defendant  is  informed  and 
believes,  between  himself  and  the 
plaintiff."  On  the  trial,  defendant 
offered  evidence  to  show  that  one  of  the 
floors  was  made  of  rotten  flooring,  and 
that  much  of  the  material  used  was 
rotten,  etc.,  and  that  before  plaintiff 
quit  work  defendant  notified  him  and 
the  architect  that  he  (defendant)  was 
not  satisfied  with  the  work  and  ma- 
terial :  Held,  that  it  was  error  to  reject 
this  evidence,  as  it  tended  to  show  bad 
faith  on  the  part  of  the  architect  in  ac- 
cepting the  building,  and  such  proof 
was  admissible  under  the  contract  and 
answer :  Tetz  v,  Butterfield,  64  Wise., 
242. 

A  policy  of  insurance  provided,  among 
other  things,  that  if  any  difference 
should  arise  touching  any  loss  or  dam- 


age, the  matter  should,  at  the  wri u**n 
request  of  either  party,  be  snbiuittt^d 
to  impartial  arbitrators,  whose  award 
in  writing  should  be  binding  on  the 
parties,  as  to  the  amount  of  such  loss 
or  damage,  but  should  not  decide  the 
liability  of  the  company,  and  that  no 
suit  should  be  sustainable  until  after 
an  award  should  have  been  obtained 
in  the  manner  provided,  nor  unless  it 
was  commenced  within  twelve  months 
after  the  loss  should  occur.  Held,  as 
neither  the  number  of  arbitrators,  nor 
the  manner  of  their  appointment  was 
specified,  and  as  there  was  no  way  ap- 
pointfjd  whereby  their  appointment 
could  be  procured,  nor  their  award  ob- 
tained within  the  time  limited  for  the 
bringing  of  the  action ;  as  in  case  no 
differences  should  arise  as  to  the  amount 
of  loss  (but  only  as  to  the  liability  of 
the  company)  no  arbitration  could  be 
had,  and  consequently  no  suit  could  be 
sustained  ;  that  the  clause  could  not 
be  treated  as  a  condition  precedent, 
compliance  with  which  was  essential 
to  the  bringing  of  the  action,  but  as 
merely  an  independent  covenant,  col- 
lateral to  the  agreement  to  pay  :  Mark 
V.  National,  etc.,  24  Hun,  565. 

Where  a  policy  of  fire  insurance  pro- 
vided that,  in  case  of  failure  by  the  as- 
sured and  the  company  to  agree  upon 
the  amount  of  loss,  the' same  should  be 
determined  by  two  appraisers  and  an 
umpire  to  be  chosen  by  them,  and  after 
a  loss  had  occurred  the  appraisers 
failed  to  agree  upon  an  umpire.  Held, 
that  in  the  absence  of  bad  faith  on  the 
part  of  the  company,  the  insured  was 
not  then  entitled  to  his  action  at  law 
for  his  damages,  but  he  should  have 
proposed  the  selection  of  new  ap- 
praisers, and  done  all  in  his  power  to 
carry  out  the  provision  as  to  arbitra- 
tion :  Davenport  o.  Long  Island  Ins. 
Co.,  15  N.  Y.  Weekly  Dig.,  62. 

One  of  the  stipulations  in  a  contract 
between  the  plaintiff  and  defendant 
companies  was,  that  if  anv  dispute 
arose  between  them  it  should  be  refer- 
red to  arbitration,  each  of  the  parties 
to  name  an  arbitrator,  and  the  two 
within  ten  days  after  the  appointment 
of  the  one  last  named  should  appoint 
an  umpire :  but  if  either  parly  should 
neglect  or  refuse  to  appoint  an  arbi- 
trator for  the  space  of  ten  days  after 
being  requested  so  to  do,  or  should  ap- 
point an  arbitrator  who  should  refuse 
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or  neglect  to  act  as  such,  then  the  arhi- 
trator  of  the  partj  xnakiDg  such  request 
should  appoint  an  arbitrator  on  behalf 
of  the  other  party. 

A  notice  by  the  defendant  company 
requiring  the  plaintiff  company  to  ap- 
point an  arbitrator  was  duly  served  on 
the  10th  of  June,  and  on  the  19th  the 
plaintiff  company  by  cablegram  from 
London  named  one  C.  M.  D.,  of  New 
York,  as  their  arbitrator.  On  the  28th 
of  the  same  month  S.,  the  arbitrator  of 
the  defendant  company,  wrote  to 
C.  M.  D.  requiring  him  to  join  in  the 
naming  of  an  umpire,  but  he  wrote 
saying  he  was  about  to  leave  the  city 
and  would  return  on  the  80th ;  that 
having  been  only  advised  by  cable  of 
his  appointment,  and  that  his  commis- 
sion would  be  mailed  to  him,  he  could 
not  until  its  arrival  intelligently  take 
any  action. 

On  the  dOth  C.  M.  D.  returned  to  his 
office,  and  then  wrote  to  S.  expressing 
his  readiness  to  act,  and  at  the  same 
time  confirmed  a  nomination  made  by 
his  partners  during  his  absence,  of  an 
umpire. 

Held,  1.  That  the  facts  did  not  estab- 
lish any  refusal  or  neglect  on  the  part 
of  C.  M.  D.  to  act  as  arbitrator,  such 
as  would  justify  S.  in  naming  an  arbi- 
trator in  his  stead. 

2.  That  the  naming  by  the  arbitra- 
tors of  an  umpire  was  a  judicial  act 
which  could  not  legally  be  performed 
by  the  partners  of  one  of  the  arbitra- 
tors, and  his  subsequent  confirmation 
thereof  was  ineffectual :  Direct,  etc.,  v. 
Dominion,  etc.,  28  Grant's  Ch..  648. 

An  agreement  in  a  policy  of  insur- 
ance against  fire,  to  ascertain  the 
amount  of  a  loss  by  arbitration,  does 
not,  in  the  absence  of  a  stipulation  to 
that  effect,  make  an  award  a  condition 
precedent  to  the  right  of  the  insured  to 
maintain  an  action  upon  the  policy  : 
Canfield  v.  Watertown,  etc.,  65  Wise., 
419. 

An  umpire  must  cite  the  parties  be- 
fore him  and  hear  their  evidence.  He 
cannot  decide  the  question  upon  a  state- 
ment of  the  facts  by  the  arbitrators : 
Eaton  V.  Campbell,  2  Nova  Scotia 
Dec.  314. 

While  it  may  be  competent  for  par- 
ties so  to  frame  a  submission  that  the 
arbitTBtors  may  decide  the  controversy 
upon  their  own  judgment  and  observa- 
tion, withoat  resort  to  evidence  aliunde, 


yet,  as  a  general  rule,  the  exclusion  of 
proper  testimony  is  fatal  to  an  award, 
whether  the  arbitration  be  statutory  or 
at  comdion  law.  It  is  immaterial 
whether  such  testimony  is  excluded  by 
the  refusal  of  the  arbitrators  to  hear  it 
or  through  the  fraud  of  the  opposite 
party:  Canfield  v.  Watertown,  etc.,  55 
Wise..  419. 

Where  there  was  not  an  absolute 
and  indivisible  contract  to  build  a  com- 
plete house  for  a  specified  sum,  but 
only  a  contract  to  do  a  part  of  the 
work  and  furnish  a  part  of  the  mate- 
rials, the  remainder  to  be  otherwise 
provided  for,  from  time  to  time  by  the 
landowner  (although  the  price  was  a 
fixed  aggregate  sum,  and  no  payment 
was  to  be  made  until  after  the  house 
was  completed),  and  the  part  built  was 
destroyed  by  fire  before  the  completion 
of  the  whole,  and  was  ngt  restored  by 
the  landowner ;  held,  that  the  con- 
tractor might  recover  for  work  and  ma- 
terials actually  done  and  furnished  by 
him,  especially  where  the  landowner 
had  treated  the  house  as  his  own,  by 
procuring  insurance  thereon  and  receiv- 
ing the  insurance  money.  The  meas- 
ure of  the  contractor's  damages  in  such 
a  case  is  prima  fade  a  pro  rata  share 
of  the  contract  price  :  C(X)k  v.  McCabe, 
53  Wise.,  250. 

Plaintiff  contracted,  under  seal,  to 
erect  a  building  for  defendant  accord- 
ing to  plans  and  specifications.  The 
contract  provided  that  if  any  changes 
in  the  plans  were  desired,  their  value 
should  be  agreed  upon  and  indorsed  on 
the  contract,  otherwise  no  allowance 
should  be  made  for  them.  The  plain- 
tiff was  to  be  paid  a  certain  percentage 
on  the  value  of  the  work  as  it  pro- 
gressed, on  the  certificate  of  the  archi- 
tect ;  but  the  last  payment  was  not 
to  be  made  until  all  the  claims  for  ex- 
tras had  been  agreed  upon.  The  plain- 
tiff proceeded  with  the  building,  and 
did  a  considerable  amount  of  extra 
work,  but  before  the  completion  of  the 
building  it  was  destroyed  by  fire. 

Held,  in  an  action  on  the  contract : 
1st.  That  the  plaintiff  was  entitled  to 
recover  the  percentage  on  the  value  of 
the  work  done,  though  the  building 
never  was  completed.  2d.  That  he 
could  not  recover  for  the  extra  work, 
becaxise  its  value  had  not  been  agreed 
upon  and  indorsed  on  the  contract  : 
Flood  V.  Morrisey,  4  Pugs.  &  Burb.,  5. 
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197]  *Pryce  and  Others,  Appellants;  and  The  Direc- 
tors, &c.,  OF  THE  Monmouthshire  Canal  and  Rail- 
way Companies,  Bespondents. 

SaHtoay—ToU—**  per  Ton  per  Mile  " — Conetruction  of  Acts  impoeing  ToUe — Costs 
where  Judges  divided  in  opinion, 

A  company  obtained  an  act  (8  <&.9  Vict  c.  cbcix),  anthorizing  it  to  construct  a 
railway  and  to  demand  tolls  for  the  conveyance  of  passengers  and  goods  thereon. 
The  charge  for  the  conveyance  of  goods  was  generally  thus  expressed,  *'  per  ton  per 
mile  not  exceeding,"  Ac.  One  clause  provided  that  "  for  articles  or  persons  con- 
veyed on  the  railway  for  a  less  distance  than  four  miles"  there  might  be,  "  in  addi- 
tion to  the  prescribed  tolls  for  conveyance,  a  reasonable  charge  for  the  expense  of 
stopping,  loading,  and  unloading.''  No  publication  of  this  charge  in  the  form  of  "  a 
toll "  had  been  made  upon  the  toll-board : 

ffdd,  that  this  "  charge  "  for  stopping  was  not  properly  a  "  toll,"  and  that  the  non- 
publication  of  it  on  the  toll-board  in  the  form  required  by  the  Railways  CUuses  Con- 
solidation Act,  1846,  ss.  98  and  95,  did  not  prevent  the  company  from  demanding  it. 
The  judgment  of  the  court  below  was  on  this  point  affirmed. 

The  105th  clause  granted  tolls  for  "  a  fraction  of  a  mile  beyond  four  miles,"  &c. ; 
the  company  claimed  such  tolls  when  the  whole  distance  traversed  was  less  than  four 
niles.  The  Court  of  Appeal,  consisting  of  Lords  Justices  James,  Mellish,  and  Baggal- 
ay,  had  been  divided  in  opinion  on  this  point ;  Lords  Justices  James  and  Baggallay 
nolding  that  on  the  true  construction  of  the  words  in  the  clauses  of  the  act  such  a 
charge  was  justifiable.  Lord  Justice  Mellish  holding  that  it  could  not  be  made.  On 
appeal  to  this  House  there  was  again  a  division  of  opinion. 

The  Lord  Chancellor  (Earl  Cairns)  and  Lord  Selborne  were  of  opinion  that  the 
charge  was,  on  the  whole,  warranted  by  the  words  of  the  act,  and  that  the  judgment 
of  the  court  below  must  on  this  point  also  be  affirmed. 

Lord  Penzance  and  Lord  CHagan,  applying  the  principle  that  no  charge  could  be 
imposed  on  the  public  but  by  the  cleaVly  expressed  intention  of  the  Legislature,  held 
that  in  this  case  the  Legislature  had  not  clearly  expressed  an.  intention,  nor  had  in- 
tended, to  authorize  such  a  chars^e. 

The  judgment  of  the  court  below  stood  affirmed.    No  costs  were  given. 

Reasons  for  not  giving  costs  in  such  a  case,  as  suggested  in  Anderson  y.  Morice  Q) 
explained.  * 

(1)  1  App.  Cas.,  718,  at  p.  750;  18  Eng.  Rep.,  1. 
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[4  Appeal  Cases  221.] 
H.L.  (E.),  April  29,  1879. 
[HOUSE  OF  LORDS.] 

♦Turner,  Appellant;  and  Crush  and  Another,    [221 
Respondents, 

Inch9ure  Act— Paths  and  Ways— Effect  ofAwird. 

The  words  of  the  68th  section  of  8  A  9  Vict.  c.  118  (the  General  Inclosnre  Act), 
are  poeitive  that  all  roads  and  ways  not  set  out  by  the  valuer  on  making  his  award, 
"  shall  be  forever  stopped  up  and  extinguished." 

H.  was  possessed  of  lands  in  a  neighborhood  where  the  General  Inclosnre  Act  was 
about  to  be  applied.  He  sold  some  of  these  lands  to  T.,  expressly  reserving  to  him- 
self the  allotments  that  might  afterwards  be  made.  The  conveyance  to  T.  contained 
the  usual  words,  "  together  with  all  ways,  paths,  passages,  easements,  privileges,  ad- 
vantages  and  appurtenances  to  the  said  lands  appertaining,  or  held,  used,  or  occupied 


therewith.**  Between  the  lands  purchased  by  T.  and  the  high  road  there  were  cer- 
tain wastes  over  which  the  former  holder  of  T.'s  land  had,  for  about  forty  years,  en- 
joyed the  use  of  certain  paths  and  trackways — which  were  paths  and  trackwaj's  of 
convenience,  but  not  of  necessity.  The  wastes  were  allotted  to  H  :  the  valuer,  to 
whom  T.  had  not  preferred  any  claim  of  right  to  the  paths  and  trackways  in  ques- 
tion, made  his  award,  in  which  other  paths  and  ways  were  set  out,  but  not  those 
from  T.'s  lands  to  the  high  road.  Before  the  award  was  made  H.  had  sold  his  inter- 
est in  the  allotments  to  C.  who,  after  the  making  of  the  award,  refused  to  allow  T. 
the  use  of  the  ways  in  question  : 

Held,  that  by  the  effect  of  the  award  they  had  been  stopped  up  and  extinguished, 
and  that  the  conveyance  by  H.  did  not  bind  him  to  gprant  new  easements  over  any 
land  he  might  acqmre  by  the  allotment 


[4  Appeal  Cases,  228.] 
H.L,(Sc.),  March  20,  1879. 
[HOUSE  OF   LORDS.] 

♦Mrs.  Wightman,  Husband  and  Others,  Appel-    228 
Iwrds;  Mrs.  Costine,  Widow,  Responderd  {^). 

Agreement    to    disentail— Declaration  of   Trusts— Povoer  of  Bevocation — Jus 

gtuBsitum  tertio, 

A  father,  being  desirous  to  disentail  his  estate,  procured  the  consent  of  the  next 
heir,  his  eldest  son.  The  minute  of  agreement  between  them  provided  that  the 
father  should  pay  absolutely  to  the  son  £4,000 ;  and  secondly,  should  pay  to  trus- 
tees the  further  sum  of  £8,000,  for  the  benefit  of  the  son  ;  it  being  open  to  the  father 
to  limit  the  power  and  control  of  the  son  over  the  said  £S,000,  to  such  extent,  and  in 
snch  manner,  as  he  should  think  proper ;  "  and  in  particular,"  to  direct  the  trustees 
to  hold  it  for  the  son's  behoof  "  in  life-rent  only,  and  for  the  issue  of  his  body  in  fee, 
whom  failing,  to  his  nearest  heirs  and  assignees." 

Three  months  afterwards,  a  bond  was  executed  by  the  father  as  security  for  the 
£8,000,  in  favor  of  the  trustees  "  and  for  the  ends,  uses,  and  purposes,  expressed  in  a 


(>)  Affirming  Court  Session  Cases,  4th  Series,  vol.  v,  p.  782. 
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declaration  of  trusts,"  of  even  date  therewith.  The  deed  of  declaration  restricted  the 
son's  interest  to  an  alimentary  life-rent ;  and  falling  his  issue,  the  fee  was  (riven  to 
his  aunt  and  her  children.  The  son  declared  his  acquiescence  in  the  bond,  and  dec- 
laration of  trusts,  which  were  subsequently  delivered  to  the  trustees,  who  paid  the 
income  of  the  £8,000  to  the  son. 

After  the  father's  death,  the  son  married ;  and  sulwequently  died,  survived  by  his 
widow,  but  without  issue.  He  left  a  deed  by  which  he  revoked  the  destination  in 
the  declaration  of  trusts  in  favor  of  his  aunt  and  her  children,  and  bequeathed  the 
£8,000  to  his  widow. 

Held,  affirming  the  decision  of  the  court  below,  that  the  deed  of  revocation  was  effect- 
ual, the  destination  in  favor  of  the  aunt  and  her  children  being  purely  of  a  testa 
mentary  nature ;  and  that  no  jut  gitasitum  teriio  had  been  created. 

Per  Lord  Selborns  :  The  son  could  not  possibly  be  bound  by  any  erroneous  in- 
terpretation which  the  trust  deed  might  have  put  upon  the  original  contract,  so  as  to 
substantially  vary  its  operation  and  effect,  either  on  the  principle  of  estoppel,  or  any 
other,  unless  there  were  some  new  bargain,  or  new  consideration. 

Appeal  from  an  interlocutor  of  the  second  division  of 
the  Court  of  Session.  Mr.  John  Costine,  senior,  resolved  to 
disentail  his  estate  of  GHensone  in  the  stewartry  of  Kirkcud- 
bright. His  eldest  son,  John,  the  heir  of  entail,  consented 
to  the  disentail  in  consideration  of  the  payment  by  his  father 
229]    to  him  of  £7,000.     Of  *this  sum  £4,000  was  to  be 

Eaid  direct  to  John  himself,  and  £3,000  to  trustees  for  his 
ehoof.     It  is  regarding  the   ultimate  destination  of   the 
£3,000  that  the  question  in  the  present  case  arose. 

The  minute  of  agreement  between  the  father  and  the  son 
was  dated  the  20th  of  October,  1870,  and  bore  that  John 
Costine,  junior,  had  agreed  to  a  disentail  on  the  following 
terms  :  First,  John  Costine,  senior,  bound  and  obliged  him- 
self to  pay  to  John  Costine,  junior,  the  sum  of  £4,000,  to  be 
secured  by  bond  and  disposition  over  the  said  lands  of 
Glensone,  to  be  executed  immediately  on  the  .authority  to 
disentail  being  granted  by  the  court.  Second,  John  Cos- 
tine, senior,  bound  himself  at  the  first  term  of  Whitsunday 
or  Martinmas  after  the  disentail  had  been  completed,  to  pay 
to  Robert  Swan,  and  three  others  named,  "or  the  survivor 
of  them,  the  further  sum  of  £3,000  sterling,  to  be  held  by 
them  in  trust  for  the  use  and  behoof  of  the  said  John  Cos- 
tine, junior;  but  it  shall  be  lawful  for  the  said  John  Cos- 
tine, senior,  to  limit  the  power  and  control  of  the  said  John 
Costine,  junior,  over  the  said  sum  to  such  extent,  and  in 
such  way  and  manner  as  he  shall  think  proper  ;  and  in 
particular  it  shall  be  in  the  power  of  the  said  John  Costine, 
senior,  to  direct  the  said  trustees  to  hold  the  said  sum  of 
£3,000  for- behoof  of  the  said  John  Costine,  junior,  in  life- 
rent only,  and  for  the  issue  of  his  body  in  fee,  whom  failing, 
to  his  nearest  heirs  or  assignees  ;  and  it  shall  also  be  in  the 
power  of  the  said  John  Costine,  senior,  to  limit  the  interest 
of  the  said  John  Costine,  junior,  in  the  said  sum  of  £3,000, 
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to  that  of  a  life-rent  alimentary  provision,  which  he  shall 
have  DO  power  to  assign,  and  which  shall  not  be  liable  to  be 
attached  by  the  diligence  of  his  creditors."  And  the  said 
John  Costine,  senior,  binds  himself  to  grant  to  the  trustees 
a  bond  and  disposition  in  security  over  the  estate  of  Glen- 
sone,  for  the  sum  of  £3,000.  And  then,  by  clause  fourth, 
the  said  John  Costine,  junior,  accepts  of  the  j^rovisions  in 
his  favor  above  written  as  full  satisfaction  and  compen- 
sation for  giving  his  consent  to  the  disentail  of  the  said 
estate. 

On  the  26th  of  December,  1870,  the  prayer  of  the  petition 
for  disentail  was  granted  by  the  Court  of  Session,  and  duly 
recorded.  On  the  31st  of  January,  1871,  Mr.  John  Costine, 
senior,  in  settlement  of  his  obligations  to  pay  the  two  sums 
fixed  by  the  agreement  *of  the  20th  of  October,  1870,  [230 
executed,  firs^  a  bond  and  disposition  in  security  for  the 
£4,000  in  favor  of  John  Costine,  junior  ;  and  second,  a  bond 
and  disposition  over  the  estate  of  Q-lensone,  for  the  £3,000 
in  favor  of  Robert  Swan  and  the  other  trustees  for  behoof 
of  John  Costine,  junior.  Then  followed,  inter  alia^  this 
clause,  "  but  it  is  hereby  provided  and  declared  that  these 
presents  are  granted  by  me  (John  Costine,  senior),  in  trust 
only,  and  for  the  ends,  uses,  and  purposes  expressed  in  a 
deed  of  declaration  of  trusts  executed  by  me  of  even  date 
herewith."  And  then  came  this  declaration  by  the  son. 
"And  I,  the  said  John  Costine,  junior,  hereby  declare  my 
concurrence  and  acquiescence  in  the  above  written  bond  and 
disposition  in  security,  and  in  the  said  deed  of  declaration 
of  trusts,  which  is  also  subscribed  by  me  of  even  date  here- 
with, and  we  consent  to  registration  for  preservation  and 
execution."  This  bond  was  signed  by  both  father  and  son, 
and  registered  on  behalf  of  the  trustees  in  the  regfster  of 
sasines  on  the  3d  of  February,  1871. 

The  deed  of  declaration  of  trusts  referred  to  above,  after 
reciting  the  resolution  to  disentail,  the  agreement  thereto  of 
the  son,  and  the  appointment  of  trustees  to  hold  the  said 
sum  of  £3,000  for  the  ends,  uses,  and  purposes  after  men- 
tioned, John  Costine,  senior,  declared  : 

"  First,  That  they  (the  trustees)  shall  invest  the  said  sum 
in  their  own  names,  as  trustees  foresaid,  and  pay  the  inter- 
est or  annual  produce  thereof 'to  the  said  John  Costine, 
junior,  during  his  life,  at  such  times,  and  in  such  sums  as 
they  may  think  proper  ;  and  in  virtue  of  the  power  reserved 
to  me  by  the  said  minute  of  agreement,  I  hereby  declare  the 
said  interest  or  annual  produce  to  be  a  life-rent  alimentarv 
provision  in  favor  of  tne  said  John  Costine,  junior,  which 
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shall  not  be  assignable  by  him,  nor  affectable  by  his  debts 
or  deeds,  nor  subject  to  the  diligence  of  his  creditors. 
Second,  That  upon  the  death  of  my  said  son,  the  said  trus- 
tees shall  hold  the  said  principal  sum  in  trust  for  behoof  of 
the  lawful  issue  of  my  said  son  and  the  heirs  of  their  re- 
spective bodies,  and  shall  pay  and  divide  the  said  sum 
equally  among  them  and  the  survivors  of  them  per  stirpes. 
....  Third,  In  the  event  of  my  said  son  dying  without 
leaving  lawful  issue,  or  upon  the  failure  of  such  issue,  the 
231]  said  trustees  shall  hold  the  said  sum  of  *£3,000,  or 
the  balance  thereof,  if  any  part  shall  have  been  paid  to  or  on 
account  of  the  issue  of  my  said  son,  in  trust  for  behoof  of  my 
sister  IsabellaCostine  or  Wightman  ....  and  for  behoof  of 
her  lawful  issue,"  &c.  Then  followed  the  consent  of  John 
Costine,  junior :  "And  I,  the  said  John  Costine,  junior,  here- 
by declare  my  acquiescence  and  concurrence  in  all  the 
provisions  herein  contained  ;  and  we  consent  to  the  registra- 
tion hereof  for  preservation,"  &c. 

Also,  on  the  31st  of  January,  1871,  John  Costine,  junior, 
executed  a  deed  of  discharge ;  whereby,  after  reciting  the 
terms  of  the  agreement,  and  that  his  father  had  granted  the 
bond  and  disposition  of  security  for  the  purposes  set  forth 
in  the  deed  of  declaration  of  trusts,  he  exonerated  and  ac- 
quitted and  simpliciter  discharged  the  said  John  Costine, 
senior,  his  heirs,  executors,  and  representatives  whomsoever 
of,  iiiter  alia^  the  said  sum  of  £3,000  and  of  the  whole  obli- 
gations undertaken  in  the  minute  of  agreement.  The  lands 
and  estate  of  Glensone  were  sold  at  Whitsuntide,  1871,  and 
the  £3,000  paid  to  the  trustees,  who  thereafter  paid  the  in- 
come to  John  Costine,  junior,  in  accordance  with  the  deed 
of  declaration  of  trusts  which  had  been  delivered  to  them. 
At  the*date  of  these  transactions  John  Costine,  junior,  was 
unmarried.  His  father  died  in  August,  1871 ;  and  in  Janu- 
ary, 1874,  John  Costine,  junior,  was  married  to  the  respon- 
dent, then  Miss  Katherine  Hay  Crichton.  He  died  on  the 
17th  of  March,  1877,  survived  by  the  respondent,  but  with- 
out issue.  On  the  4th  of  March,  1877,  he  executed  a  deed 
by  which  he  revoked  the  destination  in  favor  of  his  aunt  and 
her  children,  the  appellants  in  the  declaration  of  trusts,  and 
bequeathed  to  the  respondent  the  £3,000. 

The  deed  of  revocation  after  reciting  the  resolution  to  dis- 
entail, ran  as  follows : 

And  considering  that  my  consent  was  given  to  the  disentail  of  the  said  lands 
in  consideration  of  my  father  undertaking  to  make  payment  to  me,  or  for  my  be- 
hoof, of  the  sum  of  £7,000  :  and  an  agreement  to  that  effect  was  entered  into 
between  us,  dated  17th  and  20th  days  of  October,  1870  ;  and  considering  that  I 
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received  from  my  father  £4,000  in  part  payment  of  said  sum.  and  that  at  the 
request  of  my  said  father  I  consented  to  the  remaining  sum  of  £8,000  being  in- 
vested in  trustees  for  my  behoof,  which  was  done  by  my  father  executing  a  bond 
and  disposition  in  security  for  the  said  sum  of  £3,000  over  the  said  lands  of 
Glensone.  in  favor  of  Rol)ert  Swan,  of  Brae,  in  the  parish  of  Lochrutton  ;  James 
^Miliar,  &c.,  ....  and  considering  that  the  said  sum  of  £3,000  was  my  [232 
own  money,  and  that  I  am  entitled  to  revoke  the  conveyance  thereof  in  trust  to 
the  persons  l>efore  named  ;  and  considering  that  I  have  married  since  the  execu- 
tion of  the  said  bond  and  disposition  in  security,  and  relative  deed  of  declaration 
of  trusts,  and  that  it  is  now  my  desire  to  bestow  the  said  sum  of  jES.OOO  upon 
Katherine  Hay  Crichton  or  Costine,  my  wife,  in  the  event  of  my  death  :  There- 
fore  I  do  hereby  revoke  and  recall  the  said  deed  of  declaration  of  trusts,  and  all 
other  deeds  and  writings  whereby  the  said  sum  of  £3,000  is  placed  beyond  my 
control,  or  destined  after  my  death  ;  and  I  leave  and  bequeath,  assign  and  convey, 
to  and  in  favor  of  my  said  wife,  in  the  event  of  her  surviving  me,  the  said  sum 
of  £3,000,  and  all  deeds  and  writings  whereby  the  same  is  vested  in  the  trustees 
before  named,  or  the  survivors  of  them. 

The  miiiate  of  agreement,  and  the  deed  of  declaratibn  of 
trusts  were  recorded  on  the  10th  of  April,  1877,  and  the  deed 
of  revocation  on  the  13ch  of  April  of  the  same  year ;  all 
being  after  the  death  of  John  Costine,  junior. 

On  the  deatn  of  her  husband,  Mrs.  Costine  claimed  the 
£3,000,  contending  that  the  consent  of  John  Costine,  junior, 
to  the  disentail  was  given  on  condition  of  his  receiving  out 
of  the  price  of  the  sale  of  the  estate  of  Q-lensone  such  sum 
as  should  be  ascertained  as  the  value  of  his  interest,  and  that 
an  actuary  having  been  consulted  the  sum  of  £7,000  was 
agreed  upon  as  the  price  ;  that  the  £3,000  was  part  of  that 
sum,  and  had  during  his  life  always  been  treated  by  John 
Costine,  junior,  as  his  property;  and  that  the  deeds  of  1871 
having  constituted  a  revocable  disposal  of  the  said  sum  by 
him,  the  destination  in  the  declaration  of  trusts  was  effect- 
ually revoked  by  the  deed  of  the  4th  of  March,  1877,  in  her 
favor. 

Mrs.  Wightman  and  her  children  also  claimed  the  £3,000, 
maintaining  that  the  deed  of  John  Costine,  junior,  of  1877 
was  invalid,  and  had  no  force  or  effect  as  a  revocation  of  the 
declaration  of  trusts,  and  that,  therefore,  John  Costine, 
junior,  having  died  without  lawful  issue,  the  third  purpose 
of  the  deed  of  declaration  of  trusts  was  now  operative.  Tlie 
trustees  having  raised  amultiplepoinding,  the  fund  in  medio 
being  £3,000  and  accrued  interest,  the  Lord  Ordinary  (')  pro- 
nounced an  interlocutor  in  favor  of  the  claim  of  Mrs.  Wight- 
man  and  children. 

A  reclaiming  note  having  been  presented  to  tlie  Court  of 
Session  against  this  decision,  the  second  division  (Lord  Or- 
midale  dissenting),  on  the  19th  of  March,  1878,  recalled  the 

(»)  Lord  Curriehill. 
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233]    Lord  Ordinary's  *interlocutor,  and  found  Mrs.  Cos- 
tine  alone  entitled  to  the  fund  in  medio  (*). 

On  appeal, 

Mr.  Benjamin,  Q.C.,  and  Mr.  M'Clymont  (of  the  Scotch 
bar),  contended  for  the  appellants  that  the  £3,000  never  was 
the  property  of  John  Costine,  junior,  and  he  had  no  right 
to  or  interest  therein  other  than  that  conferred  on  him  under 
the  deed  of  agreement.  The  deed  of  trust  had  been  exe- 
cuted by  John  Costine,  senior,  with  the  consent  and  acquies- 
cence of  John  Costine,  junior,  expressly  as  an  exercise  of 
the  power  reserved  to  him  under  the  agreement.  The  son 
was,  therefore,  debarred  from  revoking  that  deed,  or  chal- 
lenging it  as  being  not  warranted  or  authorized  by  the  min- 
ute of  agreement.  By  the  deeds  executed  in  1870-1  an 
onerous  mutual  contract  or  family  arrangement  inter  vivos 
was  constituted,  wliich  could  not  be  altered  by  one  of  the 
parties  without  the  consent  of  the  other,  and  certainly  not 
after  the  death  of  that  other  party.  Also  by  the  delivery  of 
the  deed  of  trusts  to  the  trustees,  and  the  registration  of  the 
bond  in  the  register  of  sasines,  a  Jios  qu(Bsiium  was  consti- 
tuted in  favor  of  the  appellants,  which  could  not  be  revoked 
by  John  Costine,  junior.  Their  further  argument  is  fully- 
commented  on,  and  dealt  with,  in  the  opinions  of  the  Law 
Peers.  [Thev  cited  or  relied  on  Stair,  1, 10,  6  ;  Bell's  Piin., 
sect.  64 ;  Erskine,  1,  6,  29 ;  Kidd  v.  Kidd  {■) ;  Campbell  v. 
Hogg  (•) ;  Downie  v.  MacJcillop  (*) ;  M^Oowan  v.  Robb  (') ; 
Boyd  V.  Oiirdy  {*) ;  Gordon  v.  Dewar  (') ;  WarnocJc  v.  Mur- 
doch (•) ;  Oentle  v.  Aitken  {•) ;  Fletcher  v.  Fletcher  i^*).^  See 
also  as  to  payment  of  legacy  duty:  Advocate-Oeneral  v. 
Trotter  (") ;  Brown  v.  Advocate-Oeneral  (") ;  Thompson  v. 
Brownei^^ 

234]  *The  Lord  Advocate  (Right  Hon.  TT.  Waison\  and 
Mr.  E,  E,  Kay^  Q.C.,  appeared  for  the  respondent,  but  were 
not  called  upon  to  address  the  House  ("). 

The  following  opinions  were  delivered  by  the  Law  Peers  : 

(1)  Court  Seas.  Gas.,  4th  Series,  voL  v,  (*)  23  June,  1826;  Court  Seas.  Caa.,  Isfe 

p.  782.  Series,  vpl.  iv,  p.  749. 

(*)  10  Dec.  1863 ;  Court  Sess.  Cas.,  8d  ('«)  4  Hare,  67. 

Series,  vol.  ii,  p.  227.  (")  12  Nov.  1847;  Court  Sess.  Caa.,  2d 

(')  18  March,  1863;  Court  Sess.  Cas.,  Series,  vol.  x,  p.  66. 

8d  Series,  vol.  i,  p.  647.  0«)  1  Macq.,  79. 

(*)  6   Dec.  1843 ;  Court  Sess.  Cas.,  2d  (")  8  My.  <&  K.,  p.  32. 

Series,  vol.  vi,  p.  180.  (^*)  They  cited  in   their  printed  case, 

(»)  14  Dec.  1862 ;  Court  Sess.  Cas.,  3d  Lang  v.  ^rotwi.  24  May,  1867,  Court  Sess. 

Series,  vol.  i,  p.  141  ;  86  Scotch  Jurist,  Cas.,  3d  Series,  vol.  v,  p.  789 ;  Mitchell  v. 

72.  MitcMVfi    7Vf«r.,  5   June,  1877,  Ibid.  4th 


(•)  1776;  Morr.,  16,946.  Series,  vol.  iv,  p.  800.    See   also   8haw*a 

O  1771;  Morr.,  16,679.  Digest,  vol.  ii,  p.  988;  Bell's  Lect.,  v<  " 

(8)  1769;  Morr.,  7730.  1,  p.  106,  and  vol  ii,  pp.  962,  963,  974. 
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Earl  Cairns*  L.G.:  My  Lords,  an  elaborate  and  length- 
ened argument  has  been  presented  to  your  Lordships  in  this 
case,  ranging  over  a  number  of  legal  questions,  as  to  which 
in  the  abstract  there  cannot,  I  think,  be  much  doubt.  But 
the  first  inquiry  to  be  made,  as  it  seems  to  me,  is  what  ex- 
actly are  the'  facts  of  the  present  case,  and  what  was  the 
position  of  the  parties  concerned.  If  your  Lordships  arrive, 
as  I  have  no  doubt  you  will,  at  a  correct  appreciation  of 
those  facts  and  of  that  position,  you  will  not,  I  think,  find 
much  difficulty  in  determining  what  is  the  law  to  be  applied 
to  them. 

Now,  your  Lordships  have  here  the  case  of  an  owner  of  a 
Scotch  entailed  estate  in  possession.  He  was  desirous  of  bar- 
ring the  entail,  and  for  the  purpose  of  effecting  that  object 
he  had  to  obtain  certain  consents,  and  notably  the  consent 
of  his  eldest  son.  The  obtaining  of  that  consent  became,  as  it 
was  perfectly  right  it  should  become,  a  matter  of  bargain  be- 
tween him  and  his  eldest  son,  and  a  bargain  was  ultimately 
struck  for  that  purpose.  The  terms  of  that  bargain  are  ex- 
pressed in  writing,  and  there  can  be  no  doubt  or  controversy  as 
to  this,  that  the  terms  must  be  extracted  from  the  writing,  and 
the  writing  appears  to  me  reasonably  plain  as  regard  the  con- 
struction of  it.  I  will  askyourLordships'attention,  therefore, 
in  the  first  place,  to  what  was  the  agreement  which  was  arrived 
at  between  the  father,  John  Costine  the  elder,  and  his  son, 
John  Costine  the  younger ;  and  I  will  say  at  the  outset,  that, 
so  far  as  I  can  understand  these  papers,  that  agreement  is 
the  only  agreement  that  ever  was  arrived  at  between  the  par- 
ties. I  find  no  trace  of  either  father  or  son  intending  after- 
wards to  alter  the  agreement.  I  find  them  nowhere  coming 
*together  and  entering  into  a  new  arrangement  be-  [235 
tween  them.  Any  new  arrangement,  if  come  to  between 
them,  would  have  been  wholly  without  consideration.  The 
consideration  for  this  agreement  was  the  disentailing  of  the 
estate  ;  when  that  was  accomplished  any  further  agreement 
could  only  have  been  a  gratuitous  one  ;  in  point  of  fact,  as  it 
seems  to  me,  no  further  agreement,  no  substituted  agree- 
ment, ever  was  formed  between  the  parties. 

Now  what  was  the  agreement  between  the  fatlier  and  the 
son  as  expressed  in  the  writing  to  which  I  have  referred? 
The  father  was  to  pay  for  obtaining  the  consent  of  the  son  to 
the  disentailing  of  the  estate  a  sum  of  £7,000,  but  that  pay- 
ment was  to  be  made  in  two  different  sums.  £4,000  was  to 
be  paid  or  secured  to  the  son  absolutely  and  without  any 
kind  of  qualification.  The  residue  of  the  sum,  £3,000,  was 
to  be  secured  and  the  security  was  to  be  in  the  names  of  trus- 
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tees.  A  bond  was  to  be  given  to  the  trustees  for  the  sum, 
and  the  enjoyment  by  the  son  of  that  sum  was  to  be 
qualified  in  the  way  I  am  now  going  to  describe. 

In  the  contract  between  the  father  and  the  son,  which  is 
the  agreement  of  the  20th  of  October,  1870,  it  was  provided 
as  to  this  £3,000,  that  it  was  to  be  held  by  the  trustees. 
And  the  trusts  which  are  mentioned  of  this  £3,000  are  divided 
into  three  sentences,  the  first  of  which  was  to  be,  says  the 
agreement,  "in  trust  for  the  use  and  behoof  of  John  Costine, 

t'unior;"  and  if  it  had  stopped  there,  that  simply  would 
lave  been  a  declaration  of  unqualified  proprietorship  on  the 
part  of  John  Costine,  junior,  of  the  sum  of  £3,000.  But  what 
follows  qualifies  this  absolute  proprietorship.  The  second 
clause  is  this:  "It  shall  be  lawful  for  said  John  Costine, 
senior,  to  limit  the  power  and  control  of  the  said  John  Cos- 
tine, junior,  over  the  said  sum  to  such  extent  and  in  such  a 
way  and  manner  as  he  shall  think  proper."  Now  if  we 
stopped  here  at  this  second  stage  of  the  declaration  of  trust, 
your  Lordships  would  have  that  which  in  its  terms  would 
be  a  complete  repugnancy  between  these  two  sentences. 
You  would  have  in  the  first  sentence  a  declaration  of  abso- 
lute proprietorship  in  the  son ;  you  would  have  in  the  second 
a  rignt  in  the  father  to  take  away  and  destroy  that  proprie- 
236]  torship.  That  could  not  have  been  the  *intention  of 
the  parties,  and  unless  you  were  absolutely  driven  to  that 
result,  you  would  not  so  construe  the  instrument. 

But  the  third  clause  of  the  trust  entirely  clears  up  what 
was  doubtful  or  what  was  strange  in  the  expression  of  the 
second,  for  the  third  continues  thus :  "And  m  particular  it 
shall  be  in  the  power  of  the  said  John  Costine,  senior,  to 
direct  the  said  trustees  to  hold  the  said  sum  of  £3,000  for 
behoof  of  the  said  John  Costine,  junior,  in  life  rent  only, 
and  for  the  issue  of  his  body  in  fee,  and"  (passing  over  the 
next  part)  '*it  shall  also  be  in  the  power  of  the  said  John 
Costine,  senior,  to  limit  the  interest  of  the  said  John  Costine, 
junior,  in  the  said  sum  of  £3,000  to  that  of  a  life-rent  aliment- 
ary provision,  which  he  shall  have  no  power  to  assign,  and 
which  shall  not  be  liable  to  be  attached  by  the  diligence  of 
his  creditors."  Your  Lordships,  therefore,  have  there  an 
explanation  of  what  was  meant  by  giving  to  the  father  the 
faculty  to  limit  the  power  and  control  of  the  son  over  this 
sum  to  such  extent  as  he  thought  fit.  It  was  a  power  which 
enabled  him,  continuing  the  proprietorship  of  the  money  for 
the  benefit  of  the  son,  to  limit  and  control  the  form  of  enjoy- 
ment by  the  son  of  that  sum,  so  that  he  might  secure  the  life 
interest  himself,  which  he  could  not  alienate,  and  so  that 
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the  carpus  of  the  property  might  be  preserved  for  the 
benefit  of  his  children. 

But  then  there  continnes,  although  it  is  interjected  be- 
tween the  two  sentences  which  I  have  read,  the  ultimate 
destination  of  the  fund,  when  this  moulding  of  the  enjoy- 
ment for  the  benefit  of  the  son  and  his  children  was  accom- 
f)li8hed.  The  ultimate  destination  is  this,  ''whom  failing" 
that  is,  failing  children) ''to  his  nearest  heirs  or  assignees," 
the  ordinary  words  for  representing  the  continuance  in  the 
son  of  the  absolute  right  of  property  by  a  destination  to  his 
heirs  or  assignees.  Your  Lordships,  therefore,  have  that 
which  is  an  intelligent  and  consistent  trust  of  the  fund.  It 
is  to  be  the  property  of  the  son,  but  the  father  is  to  have  the 
right  of  impressing  upon  it  a  trust  giving  the  son  a  life  in- 
terest and  securing  tne  corpus  for  his  children ;  but,  these 
objects  being  accomplished,  the  fund  remains  the  fund  of 
the  son,  as  it  was  originally  intended  to  be.  I  asked  the 
learned  counsel  for  tne  appellants  (Mr.  Benjamin)  if  the 
question  were  to  be  decided  upon  *this  deed,  would  [237 
he  dispute  that  the  ultimate  destination  which  I  have  read 
was  simply  that  which  would  express  the  absolute  property 
of  the  son,  and  he  very  properly  said  in  reply  that  he  could 
not  deny  that  it  would  be  so. 

Now,  my  Lords,  I  pause  here  for  the  purpose  of  pointing 
out  to  your  Lordships  that  the  mere  reading  of  this  trust 
disposes  of  an  argument  of  Mr.  Benjamin's  which  was  very 
ably  pressed  upon  your  Lordships,  namely,  that  you  have 
here  something  analogous  to  what  might  be  termed  a  joint 
power  in  a  father  and  son  to  declare  a  trust  of  this  money 
or  a  power  to  the  son  with  the  consent  of  the  father  to  dis- 
pose of  the  property.  No  doubt,  as  Mr.  Benjamin  said,  if 
that  were  the  proper  construction  of  this  instrument,  and  if 
after  such  a  trust  the  joint  power  had  once  been  exercised 
by  the  father  and  the  son,  or  if  the  power  had  been  exercised 
by  the  son  with  the  consent  of  the  father,  that  being  the 
nature  of  the  power,  such  an  exercise  of  the  power  could 
not  be  revoked  after  the  death  of  the  father.  But,  my  Lords, 
there  is  nothing  here  in  the  slightest  degree  analogous  to  a 
joint  power  or  to  a  power  to  the  son,  to  be  exercised  with 
the  consent  of  the  father,  or  a  power  fo  the  father  to  be  ex- 
ercised with  the  consent  of  the  son.  Whatever  right  the 
father  has  is  an  absolute  right  in  him  alone ;  whatever  he 
can  do  he  can  do  without  any  concurrence  of  the  son  what- 
ever ;  it  is  a  right  exclusively  given  to  the  father,  so  far  as 
it  is  given  at  all.  And  whatever  right  the  son  has  is  the 
right  of  the  son  entirely  independent  of  the  father.     There  is 
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no  junction,  no  connection,  between  the  two.  There  is  noth- 
ing which  the  father  and  the  son  are  obliged  to  concur  in  do- 
ing. Whatever  either  of  them  can  do  he  can  do  separately 
and  independently  of  the  other.  The  father  can  mould  the 
mode  and  the  form  of  enjoyment  of  the  property  by  the  son  to 
the  extent  which  I  have  mentioned,  and  he  can  do  that,  with- 
out any  concurrence  on  the  part  of  the  son.  So  far  as  the 
father  does  not  do  that,  the  property  remains  the  absolute 
property  of  the  son  without  any  right  in  the  father  to  con- 
trol that  absolute  property. 

Now,  my  Lords,  that  being  the  bargain  between  the 
parties,  that  being  the  trust  which  originally  was  declared 
of  this  sum  of  £3,000  placed  in  the  hands  of  these  trustees, 
how  is  it  that  any  question  or  confusion  has  arisen  upon  the 
238]  subject?  If  it  stood  *here,  and  nothing  more  had 
occurred,  there  could  hardly  have  been  an  argument  raised 
upon  the  question.  The  property  would  have  been  open  to 
any  fresh  destination  which  the  son  might  choose  to  give  it, 
provided  only  that  he  did  not  interfere  with  what  the  father 
might  do  for  the  benefit  of  his  issue  and  for  the  securing  of 
the  life-rent  to  himself.  Now  what  took  place  afterwards 
was  this  ;  the  estate  was  disentailed,  and  disentailed  on  the 
footing  of  this  contract.  The  proper  conveyancing  deed  to 
carry  into  effect  what  remained  to  be  done  had  to  be  executed, 
and  accordingly  a  bond  and  disposition  in  security  by  the 
father,  Johu  Costine  the  elder,  provided  that  the  bond  and 
disposition  of  the  estate  to  secure  the  £3,000  was  ''granted  in 
trust,"  '*and  for  the  ends,  uses,  and  purposes  expressed  in 
a  deed  of  declaration  of  trusts  executed  by  me  of  even  dat^ 
herewith,  and  to  which  reference  is  hereby  made."  And 
then  the  son,  John  Costine,  junior,  declares  his  concurrence 
and  acquiescence  in  the  above  written  bond  and  disposition 
in  security  and  in  the  said  deed  of  declaration  of  trusts." 
Therefore  we  are  referred  to  and  we  have  to  go  to  the 
declaration  of  trust. 

Now  the  declaration  of  trust  professes  to  be  a  ''declara- 
tion of  trust  by  John  Costine,  of  Q-lensone,  with  the  concur- 
rence of  John  Costine,  junior,  in  favor  of  trustees."  It  recites 
the  contract  with  regard  to  disentailing  the  estate,  it  recites 
the  bond  and  disposition  in  security  in  favor  of  the  trustees 
for  the  £3,000.  It  declares  that  the  trustees  are  to  hold  the 
£3,000,  in  the  first  place  to  invest  it  in  the  way  spoken  of 
and  to  pay  the  liferent  to  John  Costine  the  younger,  as  an 
alimentary  provision ;  and  secondly,  on  the  death  of  the 
son,  the  trustees  are  to  hold  the  principal  sum  in  trust  for 
the  issue  of  the  son.     And  then  tne  third  is  this:  "In  the 
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event  of  my  said  son  dying  withoat  leaving  lawful  issue,  or 
upon  the  failure  of  such  issue,  the  said  trustees  shall  hold  the 
said  sum  of  £3,000,  or  the  balance  thereof,  if  any  part  shall 
have  been  paid  to  or  on  account  of  the  issue  of  my  said  son, 
in  trust  for  behoof  of  my  sister  Isabella  Costine,  or  Wight- 
man,  spouse  of  Robert  Wightman,  presently  in  London,  in 
life-rent,  for  her  liferent  use  allenarly,  free  from"  the  Jus 
mariti  of  her  husband,  and  then  for  her  issue,  and  the 
shares  of  the  females  are  not  to  be  subject  to  the  jus 
mariti  of  their  husbands. 

*Now,  my  Lords,  stopping  there,  I  have  to  observe  [239 
that  if  this  had  been  the  deed  of  the  father  alone,  executed 
without  any  concurrence  on  the  part  of  the  son,  over  and 
above  the  limitation  of  the  life-rent  or  the  limitation  to  the 
issue  of  the  son,  according  to  my  construction  of  the  con- 
tract between  the  father  and  the  son,  it  would  have  been 
entirely  beyond  the  power  of  the  father  to  have  made  any 
ultimate  destination  of  the  £3,000;  he  would  have  been  dis- 
posing of  property  which  was  as  completely  foreign  to  his 
jarisdiction  as  any  property  could  be.  Therefore,  irom  any 
power  of  the  father,  it  appears  to  me,  this  destination  could 
receive  no  assistance  whatever;  and  there,  I  think,  the 
learned  judges  in  the  court  below  seem  all  to  have  agreed. 

But  there  follows  a  declaration  by  the  son  to  this  effect,  at 
the  end.  "And  I,  the  said  John  Costine,  junior,  hereby  de- 
clare my  acquiescence  and  concurrence  in  all  the  provisions 
herein  contained  ;  and  we  consent  to  registration  nereof  for 
preservation."  Now,  the  only  question  which  appears  to 
me  to  raise  any  ground  for  argument,  is,  what  is  the  effect 
of  the  concurrence  of  John  Costine,  the  son,  in  a  deed  of  the 
character  of  that  which  I  have  read  ?  My  Lords,  it  does  not 
appear,  I  may  sav  in  passing,  whether  the  aunt  of  the  son, 
Mrs.  Costine  or  Wightman,  at  this  time  was  or  would  have 
been  his  nearest  heir  or  not.  I  do  not  assume  that  either  one 
way  or  the  other.  He  himself,  we  are  told,  was  a  young  man, 
unmarried,  about  the  age  of  twenty-tive.  He  declares  his 
concurrence  in  what  his  father  had  done.  There  is  no  ap- 
pearance whatever  of  any  agreement,  any  family  arrange- 
ment, any  new  contract,  between  him  and  his  father,  and 
that  observation  seems  to  me  to  put  an  end  to  one  part 
of  the  argument  that  there  was  here  any  jus  qucesitum  of 
third  parties.  That  of  course  could  only  arise  if  there  was 
some  agreement  between  the  father  and  son  for  the  benefit 
of  third  parties,  and  I  find  no  trace  of  anything  of  that  sort. 
It  was  a  question  of  how  the  father  should  execute  a  power 
or  faculty  given  to  him.     If  he  executed  it  in  a  proper  way, 


144  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  IV. 

IB19  Wightman  v.  Costine.  H.L.  (Sc.) 

he  required  no  consent  or  concurrence  of  anybody  else;  if 
he  executed  it  in  a  way  that  was  not  within  his  power,  we 
must  find  some  trace  of  a  fresh  agreement  if  that  is  to  be  set 
up  as  a  fresh  settlement  between  the  father  and  the  son. 
240]  *Now  it  seems  to  me  that  what  the  son,  looking  at 
this  deed,  had  before  his  mind,  was  this :  he  had,  by  virtue 
of  the  original  contract  between  himself  and  his  father,  a 
complete  power  of  disposing  of  this  £3,000,  subject  to  the 
life  interest  in  himself  and  to  the  interest  to  be  secured  for 
his  children.  He  was  an  unmarried  man,  and  at  his  age  it 
might  appear  to  him  that  that  was  a  right  which  might  never 
become  one  of  much  practical  importance ;  but  as  it  stood 
upon  the  original  contract,  the  destination  would  have  been 
to  his  heirs  and  assignees  generally.  It  appears  to  me  that 
in  this  deed  he  does  nothing  more  than  allow,  for  the  time 
and  provisionally,  the  nomination  of  assignees  under  his 
original  right  of  property.  That  is  an  intelligible  arrange- 
ment to  be  made.  He  knew  the  members  of  his  family  at 
the  time,  and  he  would  naturally  be  perfectly  prepared  to 
permit  the  insertion  of  their  names  in  place  of  the  general 
destination  which  stood  in  the  original  contract.  But  I  can 
find  no  trace  here  of  his  intending  to  do  anything  more  than 
to  allow  the  insertion  of  the  particular  names  of  members 
of  his  family,  in  place  of  the  general  destination  in  the 
original  contract.  That  is  only  stating  in  other  words  that 
this  was  a  revocable  nomination  of  assignees,  that  it  was,  as 
one  of  the  learned  judges  calls  it,  testamentary  in  its  nature, 
which  is  only  another  term  for  saying  that  it  is  revocable  in 
its  nature.  I  can  find  no  trace  of  anything  whatever  done 
or  said  on  the  part  of  the  son,  which  was  intended  to  give 
this  a  different  character,  or  to  elevate  it  to  the  position  of 
an  agreement  made  between  him  and  his  father,  for  the  bene- 
fit of  those  particular  persons  whose  names  were  thus  in- 
serted in  the  declaration  of  trust. 

My  Lords,  I  therefore  ask  your  Lordships  to  dispose  of 
this  case  upon  the  explanation,  which  seems  to  me  to  be  the 
sound  and  proper  one,  of  these  documents  which  I  have  en- 
deavored to  give.  That  is  the  explanation  which  found  favor 
with  the  majority  of  the  Court  of  Session,  and  it  seems  to 
me  entirely  sufficient  to  uphold  the  judgment  at  which  they 
have  arrived.  I  will  therefore  move  your  Lordships  that 
the  appeal  should  be  dismissed,  and,  as  there  is  no  agree- 
ment between  the  parties  as  to  costs,  it  must  be  dismissed 
with  costs  in  the  usual  way. 

241]    *LoRD  Hatherley  :    My  Lords,  I  am  of  the  same 
opinion  as  that  expressed  by  my  noble  and  learned  friend 
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on  the  woolsack.  I  proce**d  entirely  upon  this  ground. 
The  instrument  which  must  regulate  the  rights  of  the  parties 
is  the  first  instrument  dated  the  20th  of  October,  1870,  which 
is  an  agreement  stating  upon  what  terras  the  son  had  come 
in  and  consented  to  the  destruction  of  the  estate  tail  of  which 
the  father  was  in  possession. 

My  noble  and  learned  friend  on  the  woolsack  has  gone 
through  that  agreement  with  a  view  to  showing  the  position 
of  the  parties,  and  I  shall  not  therefore  cite  the  passages 
again.  I  will  simply  state  that  the  son's  consent  was  given 
upon  a  bond  of  £4,000,  unfettered  by  conditions,  and  upon  a 
bond  of  £3,000  which  was  fettered  by  the  conditions  contained 
in  the  deed.  What  were  those  conditions?  In  the  first 
place,  the  sum  of  £3,000  is  to  be  held  *Mn  trust  for  the  use 
and  behoof  of  the  said  John  Costine,  junior,"  that  is  the  son. 
That  would  have  given  him  the  absolute  interest  in  it,  but 
for  the  control  vested  by  the  subsequent  words  in  the  father. 
*4t  shall  be  lawful  for  the  said  John  Costine,  senior,  to 
limit  the  power  and  control  of  the  said  John  Costine,  junior, 
over  the  said  sum,  to  such  extent  and  in  such  way  and  man- 
ner as  he  shall  think  proper."  Therefore,  the  whole  sum 
of  £3,000  placed  in  the  hands  of  the  trustees  stood  in  this 
position,  that  the  father  had  power  to  control  it  in  this  man- 
ner, that  is  to  say,  he  could  direct  them  to  hold  the  £3,000, 
for  the  behoof  of  his  son,  ^'in  life-rent  only  and  for  the 
issue  of  his  body  in  fee,  whom  failing,  to  his  nearest  heirs 
or  assignees."  iBut  there  is  not  a  single  word  in  that  agree-- 
ment  giving  the  father  the  power  or  destination  over  the 
sum,  on  his  own  authority.  He  could  guard  the  son's  inter- 
est, he  could  watch  over  those  interests,  he  could  take  care 
in  the  first  place,  by  reducing  it  to  a  Ufe  interest,  that  the 
son  should  not  dispose  as  he  (the  father)  might  think  unad- 
visedly of  the  capital.  And  besides  having  the  power  of 
saying  that  he  should  only  have  a  life  interest,  he  might 
further  limit  the  interest  to  "a  life-rent  alimedtary  pro- 
vision." That  is  a  further  restriction  which  the  father 
might  put  upon  the  son's  life  interest.  But  my  Lords  I 
look  in  vain  in  the  instrument  for  ^anything  what-  [242 
ever  which  approaches  to  a  power  or  authority  being  vested 
in  the  father  himself,  to  deal  with  the  sum  which  he  had 
parted  with,  and  which  he  had  handed  over  to  the  trustees, 
that  sum  being  part  of  the  consideration  which  the  son  had 
been  paid  for  barring  the  entail,  and  which  was  the  son's  to 
all  intents  and  purposes ;  for  although  the  father  might  give 
directions  ^s  to  the  mode  in  which  it  should  be  enjoyed  by 
33  Eno.  Rep.  10 
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the  son,  and  might  preserve  it  for  his  issue,  he  had  no  con- 
trolling power  over  the  fund  itself. 

Mr.  Benjamin  felt  the  difBculty  undoubtedly  that  arose 
upon  the  wording  of  the  deed  in  the  way  of  his  argument  as 
to  the  father  having  the  power  to  do  anything  like  what 
he  has  here  done,  and  he  adopted  I  think  I  may  say  the 
reasoning  of  Lord  Curriehill,  which  puts  the  case  as  strongly 
as  it  can  be  put  for  the  appellants.  He  contended  that  an 
interpretation  was  put  upon  this  agreement  by  a  deed  which 
was  subsequently  executed,  and  which  asserted,  as  has  been 
said  on  the  part  of  the  father,  apparently  by  the  exercise  of 
the  nomination  of  the  aunt,  a  right  to  control  the  destination 
of  the  fund.  Lord  Curriehill  puts  the  result  of  that  with 
reference  to  the  subsequent  deed  thus.  He  says:  "These 
are  questions  which  it  might  have  been  diflScult  to  answer 
had  the  deed  of  declaration  of  trusts  and  the  other  deeds 
referred  to  in  the  interlocutor  not  been  granted.  But  T 
think  that  by  these  deeds,  and  particularly  by  the  deed  of 
declaration  of  trusts,  to  which  John  Costine,  junior,  was  a 
party  and  gave  his  full  and  deliberate  consent,  he  and  his 
father  have  virtually  interpreted  the  second  head  of  the 
minute  of  agreement  as  conferring  upon  or  as  reserving  to 
the  father  full  power,  failing  issue  of  his  son,  to  deal  with 
the  fee  of  the  £3,000  as  he  should  deem  right"  (").  There- 
fore, says  Mr.  Benjamin,  it  is  in  effect  a  power  given  to  the 
father  to  deal  with  the  fund,  and  that  power  he  has  exer- 
cised, and  the  son  has  not  only  not  opposed  his  exercising 
that  power,  but  has  concurred  in  his  so  doing.  If  it  was  of 
any  important  use  in  this  controversy,  nothing  short  of  this 
must  be  contended,  that  enabled  the  father  in  effect  to  re- 
voke the  gift  of  £3,000  in  favor  of  the  son,  and  to  revoke  it 
243]  from  his  issue,  and  to  say  that  *not  only  the  life-rent 
but  the  capital  itself  shall  be  at  the  disposition  of  the  father. 

Now,  my  Lords,  if  there  had  been  any  great  difficulty  in 
the  construction  of  that  first  part  of  the  clause  I  have  read 
as  to  the  £3,000,  if  there  had  been  any  question,  looking  to 
the  framing  of  the  deed  itself,  as  to  whether  there  was  or 
was  not  in  the  deed  a  power  conferred  upon  the  father,  I 
think  it  would  at  least  not  be  increased  by  those  deeds  which 
were  subsequently  executed  by  the  son,  and  which  are 
viewed  by  Lord  Curriehill  as  giving  a  meaning  to  the  agree- 
ment which  certainly  on  the  face  of  them  the  words  do  not 
indicate.  Regard  being  had  to  the  position  of  the  parties, 
they  do  not  occasion  in  my  mind  any  doubt  or  difficulty, 
liord  Curriehill  looks  upon  them  as  a  concurrence  by  the 

(*)  Court  SesB.  Gas.,  4th  Series,  vol  v,  p.  786. 
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son,  and  a  giving  to  the  father  that  which  he  had  not  ac- 
cording to  the  interpretation  of  the  words  themselves  in  the 
original  agreement  which  was  entered  into  between  the  par- 
ties. I  do  not  find  any  trace  of  such  an  intention.  I  do  not 
find  that  the  father  and  the  son  recited  the  agreement  as  be- 
ing of  a  doubtful  or  ambiguous  character,  or  recited  that 
questions  had  arisen  between  the  two,  and  therefore  an  ar- 
rangement had  been  come  to  between  the  father  and  the  son 
that  the  interpretation  should  be  such  as,  on  the  face  of  it, 
the  words  did  not  appear  to  bear.  I  find  nothing  of  that 
sort.  It  only  comes  to  this — there  is  a  declaration  of  trusts 
which  proceeds  in  consequence  of  the  agreement ;  the  father 
recites  the  declaration  of  trusts,  and  he  says,  "Considering 
that  by  minute  of  agreement,  dated  the  17th  and  20th  days 
of  October,  1870,  entered  into  between  me  on  the  one  part 
and  the  said  John  Costine,  junior,  on  the  other  part,  I  bound 
myself,  in  consideration  oi  the  said  John  Costine,  junior, 
having  consented  to  the  said  estate  being  disentailed,  inter 
alia,  to  pay  to  certain  trustees  for  his  behoof,  at  the  first 
term  of  W hitsundav  or  Martinmas  that  should  happen  after 
the  said  disentail  nad  been  completed,  the  sum  of  £3,000 
sterling."  There  is  nothing  there  to  say  that  there  had  been 
any  difficulty  or  any  ambiguity  which  occasioned  the  neces- 
sity for  this  deed  of  declaration  of  trusts.  The  deed  is 
executed  evidently  for  the  purpose  of  carrying  out  that 
agreement  which  bad  been  come  to  between  the  parties 
in  1870. 

*I  do  not  know  why  it  was,  or  whether  there  was  [244 
any  special  intention  in  the  matter,  but  it  does  leave  out  the 
limitation  after  the  failure  of  issue  which  is  contained  in  the 
original  agreement,  "whom  failing  to  him,  and  his  nearest 
heirs  or  assignees."  Those  words  are  certainly  omitted  in 
the  recital  in  the  deed  of  declaration  of  trusts,  but  I  do  not 
think  that  anything  turns  upon  that.  It  is  rather  singular 
that  those  words  should  have  been  omitted  in  the  recital  of 
the  limitation  ;  but  be  the  reason  what  it  may,  I  find  nothing 
whatever  that  indicates  that  either  the  father  or  the  son 
thonght  in  the  slighest  degree  of  varying  the  agreement  or 
of  doing  otherwise  than  carrying  it  into  full  effect. 

And  if  the  agreement  was  to  be  carried  into  full  effect, 
then  I  think  the  case  is  clearly  brought  to  what  the  Lord 
Justice  Clerk  and  Lord  Gifford  consider  the  true  construc- 
tion of  the  whole  agreement,  namely,  that  the  £8,000  was 
the  son's  fund,  given  to  him  as  part  of  the  consideration  for 
l)is  agreeing  with  his  father  to  bar  the  entail ;  it  remains  the 
fund  of  the  son,  subject  only  to  such  power  and  control  as 
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the  father  might  have  over  it  in  the  way  of  arresting  aliena- 
tions of  a*  certain  character,  as  to  which  nothing  need  be 
said,  nothing  of  the  kind  took  place;  but  the  agreement 
did  not  give  the  father  the  power  to  dispose  of  the  fund, 
nor  does  it  appear  to  me  that  the  son's  concurrence  in  the 
subsequent  deed  is  given  for  the  purpose  of  enlarging  the 
authority  of  the  father,  or  of  parting  with  the  control  over 
the  fund  to  the  father  and  enabling  him  to  hand  it  over  to 
the  aunt.     The  effect  of  it  appears  to  me  to  be  simply  this. 
The  son  had  this  control  over  the  property  guarded  in  the 
way  I  have  indicated,  and  that  son  said  (this  is  the  legal 
eflfect  of  it  in  my  mind),  that  out  of  his  moneys  he  was  will- 
ing at  that  time  that  the  capital  at  his  death  should  pass 
over  to  the  person  indicated  in  the  deed.     But  then,  as  re- 
gards that,  it  was  entirely  a  voluntary  disposition  ;   there 
was  no  bargain  between  the  father  and  the  son  that  that 
should  be  the  case.     They  having  previously  agreed  to  bar 
the  entail,  there  was  no  new  bargain  entered  into  at  that 
time  of  this  kind  :  "You  shall  also  agree  with  me  to  give  a 
certain  sum  of  money  in  this  way."     If  it  had  been  so,  the 
cases  which  have  been  cited  might  have  had  some  appHca- 
245]    tion,  but  that  was  not  the  case.     I  do  not  see  that  *they 
intended  to  agree  to  anything  of  the  kind  in  1871.     I  think 
that  the  deed  of  declaration  of  trusts  left  the  parties  in  ex- 
actly the  position  in  which  the  original  agreement  left  them, 
and  that  left  the  property  in  trust  for  the  use  and  behoof  of 
the  son,  which  he  was  at  that  time  minded  to  dispose  of  in 
a  certain  way  ;  but  the  deed  being  entirely  without  onerous 
consideration,  it  left  him  full  power  to  dispose  of  the  prop- 
erty by  a  testamentary  act  afterwards,  and  that  power  he 
exercised  by  testamentary  disposition. 

Lord  Selborne:  My  Lords,  the  recital  of  the  agree- 
ment between  the  father  and  the  son,  in  this  deed  of  trust, 
is  imperfect,  and  might  not,  impossibly,  be  misleading.  If 
the  agreement  had  been  in  those  terms,  and  in  those  only,  it 
would  (according  to  the  opinions  of  the  Lord  Ordinary  and 
Lord  Ormidale),  have  justified  the  father  in  dictating,  at 
bis  own  mere  will  and  pleasure,  the  succession  to  this  sum  of 
£3,000  after  the  son's  death.  But  that  sum  really  belonged 
to  the  son  absolutely,  and  would  necessarily  be  part  of  his 
post  mortem  succession  (failing  his  issue)  after  his  death  ; 
and  the  father's  power  of  control  really  extended  no  farther 
than  to  the  restriction  of  the  manner  in  which  the  son's  life 
interest  was  to  be  enjoyed,  and  to  securing  the  succession 
of  his  issue,  if  issue  he  should  have. 

When  the  deed  of  trust  was  executed  there  was  no  new 
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bargain,  and  no  new  consideration.  Tlie  son  coald  not  pos- 
sibly be  bound  by  any  erroneous  interpretation  which  that 
deed  might  have  put  upon  the  original  contract,  so  as  sub- 
stantially to  vary  its  operation  and  effect  (if  it  onght  to  be 
so  understood),  either  on  the  principle  of  estoppel,  or  on 
any  other ;  unless  there  were  some  new  bargain  or  new  con- 
sideration. That  deed,  in  all  its  material  provisions,  was' 
the  deed  of  the  father,  speaking  in  the  first  person  singular, 
and  purported  to  operate  by  virtue  of  his  power  of  control. 
There  were  no  dispositive  or  conveying  words  on  the  part  of 
the  son ;  he  merely  acceded  to  the  deed,  and  declared  his 
acquiescence  and  concurrence.  This  could,  at  the  utmost, 
amount  to  no  more,  than  the  expression  of  his  will,  at  that 
time,  that  his  postmortem  succession,  as  to  this  fund,  should 
go  in  the  order  and  course  declared  by  that  deed.  Such  a 
mere  expression  of  his  will  was,  at  the  most,  testamentary 
and  revocable,  and  it  was  duly  revoked. 

*I  agree,  therefore,  with  the  view  of  this  case  [246 
taken  by  the  Lord  Justice  Clerk  and  Lord  Gifford  ;  and  with 
the  reasons  for  their  decision,  which  are  clearly  and  ably 
explained  in  Lord  Gifford' s  judgment  ('). 

Interlocutors  appealed  against  affirmed^  and 
appeal  dismissed^  with  costs. 
Lords^  Journals^  March  20,  1879. 

Agent  for  appellants :  A.  Beveridge. 
'  Agents  for  respondent :  Simson^   Wakeford  &  Simson. 

(I)  Coort  Seas.  Gas.,  4th  Series,  vol.  v,  p.  791. 


The  question  as  to  when,  and  under 
what  circnmstanoes,  a  trust  is  created 
which  the  donor  may  revoke  or  which 
the  cestui  que  trust  can  enforce,  has 
frequently  arisen  :  see  13  Amer.  Law 
Beg.  (N.S.),  349  note. 

Although  a  court  of  chancery  will 
not  lend  its  aid  to  complete  a  voluntary 
agreement  establishing  a  trust,  nor  hold 
it  binding  and  obligatory  while  it  is 
executory,  yet,  if  it  is  executed,  although 
voluntary  and  without  consideration,  it 
will  be  sustained  and  enforced  in  all 
its  provisions :  Padfield  f>,  Padfield,  72 
His.,  822. 

A  court  of  equity  will  execute  a  trust 
where  there  is  a  valuable  considera- 
tion :  Carhart's  Appeal,  78  Penn.  St. 
R.,  100. 

But  if  it  be  voluntary,  the  legal 
estate  must  be  put  out  of  the  settlor  : 
the  question  as  to  its  validity  being 


whether  it  was  at  first  created:  Car- 
hart's  Appeal,  78  Penn.  St.  R.,  100. 

In  general,  a  court  of  equity  will  not 
execute  unexecuted  voluntary  contracts 
inter  vivos,  but  will  leave  parties  to 
their  remedies  at  law :  Carhart's  Ap- 
peal, 78  Penn.  St.  R.,  100. 

Where  a  deed,  executed  by  the 
grantor  to  his  brother,  was  given  in 
contemplation  of  an  arrangement  which 
was  afterwards  voluntarily  abandoned 
by  the  parties,  but  being  left  with  the 

grantoi^s  counsel,  was,  without  ever 
aving  been  delivered,  or  any  consid- 
eration paid,  put  on  record  by  him  by 
mistake,  and  the  widow  and  heirs  of 
the  grantee,  after  his  death,  insisted 
that  the  deed  was  valid,  and  claimed 
to  hold  the  premises  under  and  by  vir- 
tue thereof  ;  held,  that  such  claim  was 
most  inequitable,  and  the  deed  was  de- 
clared null  and  void,  and  an  entry  di- 
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reeled  to  be  made  upon  the  record, 
stating  that  such  deed  was  annulled  by 
the  judgment  of  the  court :  Russell  c. 
Russell,  50  Barb.,  445. 

An  agreement  for  the  creation  of  a 
voluntary  trust,  so  long  as  it  remains 
executory,  will  not  be  regarded  as 
binding  in  equity  ;  but  where  there  is 
a  voluntary  gift  or  conveyance  of  prop- 
erty in-  trust,  and  nothing  remains  to 
be  done  by  the  donor  or  grantor  to  com- 
plete the  transfer  of  the  title,  the  rela- 
tion  of  trustee  and  cestui  que  trufst  is 
established,  and  the  equitable  rights 
and  interests  crowing  out  of  the  gift  or 
conveyance,  though  made  without  con- 
sideration, will  Iw  recognized  and  en- 
forced in  chancery,  except  as  against 
creditors  and  bona  fide  purchasers  with- 
out notice  :  Padfield  «.  Padfield,  68 
Ills.,  210. 

In  determining  whether  a  trust  is  an 
executed  or  only  an  executory  one,  the 
intention  of  the  parties  at  the  time  of 
creating  it  is  an  important  and  control- 
ling element,  and  equity,  discarding 
unmeaning  and  useless  forms  will  look 
to  the  substance  of  the  act  done  and 
the  intention  with  which  it  was  done, 
and  carry  out  that  intention  :  Padfield 
«.  Padfield,  72  His.,  322. 

Where  a  father  deposited  his  earn- 
ings in  a  savings  bank,  in  his  own 
name,  as  trustee  for  his  children  sever- 
ally, in  sums  to  draw  the  largest  inter- 
est, but  under  circumstances  which 
make  it  clear  that  he  did  not  intend 
thereby  to  part  with  his  ownership  of, 
or  interest  in,  the  moneys,  or  the  right 
to  control  the  same  : 

Held,  that  no  such  trust  was  created 
by  such  deposit,  in  favor  of  the  chil- 
dren, as  would  enable  them  to  take 
the  same  from  the  control  of  their 
father. 

Also,  that  whether  a  trust  was  cre- 
ated was  a  Question  of  fact,  in  deter- 
mining whicn,  the  court  would  give 
effect  to  the  purposes  and  objects  which 
the  settlor  had  in  view  in  making  the 
deposits:  Weber  «.  Weber,  58  How. 
Pr.,255. 

A  voluntary  deed  of  trust,  reserving 
no  power  of  revocation,  made  with 
a  nominal  consideration  and  without 
'  legal  advice  as  to  its  effect,  and  where 
there  was  evidence  that  its  effect  was 
misunderstood  by  the  grantor,  was  set 
aside  and  a  reconveyance  ordered.  The 
fact  that  the  grantor's  infant  children 


were  the  beneficiaries  under  the  trust 
deed  was  not  sufficient  to  prevent  the 
relief:  Garnsey  c.  Mundy.  24  N.  J. 
Eq.,  243,  13  Amer.  Law  Reg.  (N.S.), 
345  note. 

A.  made  a  voluntary  settlement  in 
trust  for  his  own  benefit  during  life, 
remainder  to  his  devisees  and  legatees, 
and  in  case  of  intestacy,  to  his  heirs  at 
law.  The  settlement  contained  no 
power  of  revocation,  but  both  A.  and 
the  trustee  supposed  it  to  be  revocable 
by  A.  On  a  bill  in  equity  brought 
by  A.  against  the  trustee  asking  for  a 
reconveyance  of  the  trust  property ; 
held,  that  the  relief  asked  for  should 
be  granted.  Held,  further,  that  where 
in  an  instrument  like  the  one  in  ques- 
tion no  deliberate  intention  appears  to 
make  it  irrevocable,  the  omission  of  a 
power  of  revocation  is  prima  facie  evi- 
dence of  a  mistake :  Aylsworth  «. 
Whitcomb,  12  R.  L,2»8. 

Though  a  trust  be  voluntary,  or  a  gift 
if  it  be  delivered,  even  to  a  third  per- 
son for  the  cestui  que  trugt,  it  is  valid 
and  cannot  be  revoked  by  the  settlor, 
and  if  bona  fide,  is  good  as  against  his 
subsequent  creditors :  Brown  o.  Aus- 
ten, 35  Barb.,  341.  22  How.  Pr.,  394. 

A  deed  of  real  estate  deposited  with 
a  third  person,  to  be  delivered  to  the 
grantee  on  payment  of  notes  executed 
by  the  grantees  in  consideration  of  the 
conveyance,  operates  as  an  escrow: 
and    the  conveyance    thereof    by  the 

grantee,  or  sale  under  execution  against 
im,  prior  to  the  delivery  of  the  deed, 
is  inoperative  :  Ober  «.  Pendleton,  30 
Ark.,  61. 

Where  a  parent,  in  order  to  make 
provision  for  several  children,  executed 
a  deed  of  real  and  personal  properly  in 
favor  of  his  two  sons,  and  deposited 
the  same  as  an  escrow  to  be  delivered 
on  payment  by  the  grantees  of  cerUiu 
notes  executed  by  them  to  other  chil- 
dren of  the  grantor  for  their  portions, 
it  was  held  that  those  notes  constitutt^d 
a  charge  on  the  land,  enforceable  in 
equity  :  Ober  v.  Pendleton,  30  Ark.,  61. 

A  widower,  on  his  second  marriage, 
executed  a  settlement  which  made  pro- 
vision for  his  children  by  his  first 
marriage.  Held,  that  the  provision 
could  not  be  defeated  by  a  sale  for 
value,  by  the  settlor :  McGregor  c. 
Rapelye.  17  Grant's  (U.C.)  Chy.,  38, 
afilrmed  18  id.,  446. 

A   trust  oncv  abtiolutely  created    by 
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the  act  of  the  settlor  is  irrevocable  as 
to  him,  even  though  the  beneficiaries 
may  have  had  no  notice  of  its  exist- 
ence. 

In  order  to  sustain  a  trust,  it  must  be 
shown  that  a  complete  and  valid  de- 
livery of  the  subject  thereof  has  been 
made,  and  that  no  power  is  left  in  the 
settlor  to  revoke  or  annul  such  de- 
livery, or  to  defeat  its  effect  by  making 
any  other  or  different  disposition  of  the 
property :  Meiggs  i;.  Meiggs,  15  Hun, 
453. 

A.,  by  an  agreement,  disposed  of  all 
his  real  estate  to  one  B.,  his  son-in- 
law,  who  agreed  to  pay  to  A.  an  annui- 
ty for  life,  and  after  A.'s  death  to  pay 
the  purchase- money  in  equal  annual 
instalments  to  A.'s  daughters.  A.,  by 
his  will,  made  some  years  there- 
after, assumed  to  grant  a  legacy  to  his 
wife  out  of  the  real  estate,  directing 
the  same  to  be  deducted  from  the  pay- 
ments to  be  made  to  his  daughters : 
Held,  that  the  agreement  was  complete, 
and  the  proceeds  of  the  realty  could  not 
therefore  be  charged :  Honsberger  v. 
Marten,  8  Grant's  Chy.,  361. 

The  title  of  a  trustee  under  a  deed  of 
trnst  is  complete  and  irrevocable  by 
the  settlor,  although  the  transaction  b^ 
purely  voluntary.  Nor  does  the  fact 
that  the  grantor  reserved  an  interest 
during  life  in  the  proceeds  of  the  prop- 
erty, and  gave  a  future  benefit  to  other 
persons  named,  give  an  implied  right  to 
revocation.  It  contravenes  no  rule  or 
policy  of  law,  but  executes  the  inten- 
tion of  the  grantor  :  Fellow's  Appeal, 
93  Penn.  St.  R.,  470,  distinguishing 
Frederick's  Appeal,  52  id.,  338. 

Where  a  plrty  makes  another  tras- 
lee  of  notes  indorsed  and  delivered  by 
her  to  him,  not  only  for  her  own 
benefit,  but  also  for  the  benefit  of  the 
makers  of  the  notes,  the  trustee  being 
one,  she  cannot  revoke  the  same,  nor 
will  a  court  of  equity  rovoke  the  same, 
where  no  abuse  of  the  trust  is  shown, 
and  it  is  a  perfectly  created  one : 
Light  V.  Scott,  88  Ills.,  239. 

Where  a  woman,  in  contemplation  of 
marriage,  indorsed  certain  notes  held 
by  her,  on  her  children,  to  one  son,  and 
by  a  separate  instrument  in  writing  de- 
clared him  to  be  her  attorney  and  trus- 
tee to  retain  the  custody  and  complete 
control  of  such  notes,  and  directed  him 
to  keep  the  same,  and  whenever,  in  his 
judgment,  her  wants  re<iuired  the  in- 


terest on  the  notes,  or  any  part  thereof, 
that  he  collect,  in  equal  amounts,  from 
the  makers,  whatever  sum  was  neces- 
sary for  her  wants,  and  pay  the  same  to 
her,  and,  upon  her  death,  to  return  the 
notes  to  the  makers :  it  was  held  that 
the  instrument  was  not  only  a  power  of 
attorney,  but  also  created  a  complete 
trust,  which  she  could  not  revoke  at 
pleasure,  and  that  it  made  the  son  not 
only  trustee  for  her  own  benefit,  but  also 
for  the  benefit  of  the  makers  of  the 
notes  :  Light  v.  Scott,  88  Ills.,  239. 

The  plaintiff  in  1857,  in  contempla- 
tion of  marriage,  gave  her  property  by 
a  trust  deed  to  trustees  to  pay  her  the 
income  for  life,  with  a  provision  for  her 
husband  if  he  survived  her,  but  if  she 
survived,  the  property  was  to  go  to 
such  person  or  persons  as  she  might  by 
will  direct,  and  in  default  of  a  devise 
by  her  it  was  to  descend  to  her  heirs. 
The  plaintiff  survived  her  husband  and 
re-married  ;  and  subsequently,  in  1872, 
the  trust  property  was  re-conveyed  to 
her  by  the  surviving  trustee  under  the 
provisions  of  the  act  of  1849.  Held 
(in  an  action  for  the  partition  of  some 
of  this  property  which  plaintiff  held 
as  tenant  in  common  with  one  of  the 
defendants),  that  plaintiff,  by  the  trust 
deed,  divested  herself  of  all  her  estate, 
in  the  property,  and  that  she  cannot  re- 
call the  trust ;  that  the  supreme  court, 
before  the  act  of  1849,  had  not  power  to 
destroy  such  trust,  and  said  act  did  not 
give  authority  for  its  extinguishment, 
the  purpose  of  the  act  being  to  enable 
trustees,  after  the  act  of  1848  had  freed 
married  women  from  their  peculiar 
disabilities,  to  re-convey  to  the  bene- 
ficiaries, trusts  created  prior  to  that  act, 
for  the  benefit  of  women  contemplating 
marriage:  Thebaud  v.  Schermerhom, 
61  How.,  200. 

The  insurance  company,  defendant, 
in  October,  1877,  transferred  to  the 
trust  company,  defendant,  two  mort- 
gages as  security  to  the  holders  of  pol- 
icies in  the  insurance  company,  the 
latter  company  to  collect  and  retain  for 
its  own  use  the  interest  upon  the  mort- 
gages. The  trust  company  was,  at  the 
request  of  the  insurance  company,  to 
foreclose  the  mortgages  in  its  own 
name,  on  being  indemnified  for  costs 
and  expenses,  and  to  hold  the  proceeds 
for  the  protection  of  the  policy  holders. 
In  September,  1878,  the  insurance  com- 
pany made  an  assignment  for  the  ben- 
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efit  of  creditors,  and  at  the  request  of 
the  assignee  the  mortgages  were  deliv- 
ered to  plamtiifs  for  foreclosure,  as  at- 
torneys of  the  trust  company,  the 
plaintiffs  giving  a  receipt  stating  that 
the  proceeds,  after  deducting  the  inter- 
est .which  had  accrued  upon  the  secu- 
rities, and  the  costs  and  expenses,  were 
to  be  deposited  with  the  trust  company 
as  security  for  the  holders  of  the  poli- 
cies. There  was  $18,800  of  interest 
due  upon  one  of  the  mortgages  at  the 
time  of  the  foreclosure,  and  $1,200  upon 
the  other,  while  the  foreclosure  sale 
produced  but  $5,000  upon  one  mort- 
gOjge  and  $1,000  upon  the  other.  In 
this  action,  to  determine  whether  this 
$6,000,  less  expenses,  should  be  paid 
to  the  assignee  or  to  the  trust  company, 
and  whether  the  plaintiffs  have  a  lien 
for  services  to  the  assignee : 

Held,  that,  as  against  the  trust  com- 
pany, whose  attorneys  they  are,  the 
plaintiffs  are  not  entitled  to  hold  pos- 
session of  the  fund,  after  receiving 
their  taxable  costs  and  allowances  ;  and 
also  that,  as  the  agreement  under  which 
the  trust  company  received  the  mort- 
gages created  a  trust,  by  which  the 
policy  holders  of  the  insurance  com- 
pany were  to  be  secured,  the  securi- 
ties and  their  proceeds  became  irrevo- 
cably impressed  with  that  trust,  and 
the  trust  company  is,  therefore,  entitled 
to  such  proceeds  as  against  the  assignee 
of  the  insurance  company,  and  this 
notwithstanding  the  provision  in  regard 
to  the  receipt  and  collection  of  interest 
by  the  insurance  company :  FuUerton 
«.  Naticmal,  etc.,  63  How.,  5. 

Defendants'  father  and  mother  con- 
veyed their  farm  to  him,  and  at  the  same 
time  he  gave  them  a  bond,  conditioned 
for  their  support,  and  for  the  payment 
of  $400  to  his  sister  on  a  certain  day, 
and  executed  a  mortgage  on  the  farm 
to  secure  the  performance  of  the  condi- 
tion of  the  bond.  Held,  a  trust  in  de- 
fendant as  to  the  $400  sufficiently 
created  and  declared  to  answer  the  re- 
quirements of  the  statute.  Held  also, 
that  said  trust  was  not  revocable  with- 
out the  consent  of  the  cestui  que  truH  : 
Barber  t>.  Thompson,  49  Verm.,  213. 

Three  years  after  marriage  a  husband 
had  executed  and  delivered  a  trust  deed 
for  behoof  of  his  wife  and  children,  if 
any  should  be  bom  of  the  marriage. 
Four  years  thereafter,  when  there  were 
no  children,  the  truster  and  his  wife 


desired  to  terminate  the  trust  and  have 
the  proceeds  realized:  Held,  that  the 
trustees  were  not  so  entitled  to  pay  ihe 
funds  over  to  him  on  his  and  his  wife's 
joint  requisition,  although  there  was  no 
issue  of  the  marriage,  and  that  the 
same  rule  applied  as  if  the  deed  had 
been  ante- nuptial : 

Question^  whether  the  decision  would 
have  been  the  same  in  a  case  where 
there  was  no  likelihood  of  children  of 
the  marriage :  Low  and  others,  15 
Scottish  L.  Repr.,  111. 

A  deed  of  separation  between  hus- 
band and  wife,  where  the  estate  is  con- 
veyed to  the  wife  for  life  with  remainder 
to  the  children  of  the  marriage  on  her 
death,  is  not  avoided  by  the  subsequent 
reconciliation  of  the  parties,  as  the  in- 
terest of  the  children  intervene  to  pre- 
serve the  deed :  Mc Arthur  v.  Webb,  21 
U.  C.C.  PL.  358. 

A  husband  created  a  trust  for  the 
purpose  of  providing  "a  comfortable 
support  and  maintenance  for  his  wife," 
who  was  then  under  guardianship  as  an 
insane  person.  The  wife  afterwards 
was  discharged  from  guardianship  and 
the  trustee  paid  over  the  trust  fund  to 
the  husband,  who  subsequently  fur- 
nished the  wife  with  support  and  main- 
tenance. Held,  that  the  trust  continued 
notwithstanding  the  discharge  of  the 
wife  from  guardianship  ;  but  that  the 
husband  was  entitled  to  retain  from 
the  accrued  income  of  the  trust  fund 
the  amount  expended  by  him  for  the 
support  of  his  wife  :  Scott  t>.  Rand,  118 
Mass.,  215 ;  S.  C,  former  appeal,  115 
id..  104. 

Where  a  father  assigned  and  trans- 
ferred to  his  son  a  largl3  number  of 
notes  for  a  considerable  sum  of  money, 
in  consideration  of  the  son's  undertak- 
ing to  pay  $2,000  per  annum  during 
the  father's  life  for  his  support,  and 
under  an  agreement  that  the  son  was 
to  collect  such  notes,  and,  after  deduct- 
ing from  the  proceeds  the  amount  paid 
his  father  w^ith  interest,  was  to  pay  to 
two  other  parties,  after  the  father's 
death,  two- thirds  of  the  remainder,  ac- 
cording to  the  last  will  of  the  father  : 
Held,  on  bill  by  the  father  against  the 
son  for  an  account  and  the  surrender  of 
the  uncollected  notes,  that  a  trust  was 
established  as  to  two- thirds  of  the  pro- 
ceeds of  the  notes  after  deducting  what 
might  be  paid  to  the  father,  which  was 
binding  upon  the  parties,  and  that  the 
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eettuU  que  truti  took  a  vested  interest 
in  the  ^ft,  liable  to  be  affected  by  the 
exercise  of  the  testamentary  power  by 
the  donor ;  and  that  as  the  trust  was 
ooapled  with  an  interest  in  the  son  to 
reimburse  himself  for  his  liability  to 
the  father,  he  was  entitled  to  retain  the 
property  until  the  death  of  the  father, 
in  the  absence  of  any  abuse  of  trust  on 
his  part :  Padfield  v.  Padfield,  68  Ills., 
210. 

Where  a  party  places  property  in  the 
hands  of  a  trusteee  for  the  use  of  his 
children,  to  be,  as  directed,  disposed  of 
by  a  will  executed  by  him  at  the  same 
time,  the  trust  will  be  executed  in  ac- 
cordance with  such  will,  notwithstand- 
ing the  will  may  be  revoked  and  another 
one  executed.  The  right  of  the  party 
to  make  another  will  is  not  affected  by 
sach  trust,  but  the  right  to  dispose  of  or 
change  the  terms  of  an  executed  trust 
by  will  does  not  exist :  Padfield  9.  Pad- 
field,  72  nis.,  322. 

A  father  transferred  to  his  son  a 
large  amount  of  notes  and  other  secu- 
rities, and  took  from  him  an  agreement 
to  pay  (2,000  per  annum  for  his  father's 
support  during  his  life,  and  to  pay  to 
certain  parties  named  two-thirds  of  the 
proceeds  of  such  notes  and  securities 
upon  the  death  of  the  father,  for  the 
use  of  a  brother  and  sister  named, 
which  amount  so  paid  to  such  trustees 
they  were  to  dispose  of  as  directed  by 
the  last  will  and  testament  of  the  father. 
At  the  same  time,  and  as  a  part  of  the 
sune  transaction,  the  father  executed 
his  last  will  and  testament,  and  it  and 
the  son's  agreement  were  all  placed  in 
the  hands  of  one  of  the  trustees  named 
for  safe  keeping.  It  appeared  from 
oral  testimony  that  the  intention  of  the 
father  at  the  time  was  to  divide  the 
notes  and  securities  equally  between 
his  three  children  :  Held,  that  the  trust 
created  by  the  agreement  between  the 
father  and  son  was  an  executed  one, 
and  that  the  two-thirds  to  be  paid  by 
the  trustees  named  was  to  be  disposed 
of  by  them  as  directed  by  the  will  of 
the  father  made  at  that  time,  and  that 
he  had  no  power  to  change  or  other- 
-wise  dispose  of  the  property  by  a  sub- 
sequent will :  Padfield  v.  Padfield,  72 
Uls.,  822. 

A  disposition  of  property  to  take 
effect  after  the  grantor's  death,  is  tes- 
tamentary and  therefore  revocable. 

A  power  coupled   with  an  interest 


cannot  be  revoked  by  the  person  grant- 
ing it,  but  rt  is  revoked  by  his  death, 
for  a  valid  act  cannot  be  done  in  the 
name  of  a  dead  man. 

A  grantor  reciting  that  in  conse- 
quence of  disadvantageous  bargains, 
being  old  and  feeble,  having  met  with 
losses  and  being  in  debt,  ne  was  so 
troubled  in  mind  as  to  be  incapable  to 
attend  properly  to  business;  fearing 
that  his  affairs  would  fall  into  confu- 
sion and  he  lose  his  estate,  to  save  him- 
self from  care  and  trouble  and  further 
loss  and  destruction  of  property,  con- 
veyed all  his  estate  to  trustees  to  pay 
his  debts  and  necessary  expenses,  sup- 
port him  for  life,  they  submitting  an 
account  to  him  every  year,  and  after 
his  death  divide  the  balance  amongst 
all  his  children.  Held,  that  this  was 
a  revocable  grant. 

The  grantor  afterwards  executed  a 
deed  revoking  the  grant.  Held,  that 
by  the  exercise  of  their  powers  by  the 
trustees  before  the  revocation,  valid 
rights  vested,  and  the  titles  they  con- 
veyed could  not  be  questioned. 

As  to  the  children  named  in  the 
grant,  the  deed  being  founded  on  no 
consideration  from  the  trustees,  and 
being  simply  to  promote  the  grantor's 
convenience  and  interests,  it  was  at 
most  a  covenant  for  posthumous  gifts, 
add  as  such  nudum  pactum:  Frede- 
rick's Appeal,  52  Penn.  St.  K.,  388. 

A  person  sui  juris  conveyed  his  prop- 
erty by  voluntary  deed  to  his  mother, 
upon  a  recital  that  his  habits  were 
such  as  to  disqualify  him  from  manag- 
ing his  property  in  a  prudent  and  dis- 
creet manner,  and  that  the  income  was 
sufficient  for  his  support,  in  trust  to 
permit  him  to  receive  the  annual  in- 
come arising  therefrom  during  his  life, 
and  at  his  death  the  same  to  be  at  the 
absolute  disposal  of  his  mother,  "  or  to 
those  who  would  be  entitled  to  the  same 
under  the  statute  of  distributions  from 
her."  Some  years  afterwards,  the 
mother,  on  her  death-bed,  reconveyed 
the  property  to  her  son  : 

Held,  that  he  took  a  good  title. 
Moore  v.  Walker,  3  Lea  (Penn.).  656. 

Parties  claiming  as  cestui  que  trustent 
under  a  deed  of  trust  not  completed  by 
delivery,  alleged  in  their  bill  filed  to 
declare,  and  for  the  enforcing  of  the 
trusts,  that  the  deed  creating  the  trust, 
if  any,  was  not  executed  by  or  assented 
to  by   the  persons  therein  appointed 
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trustees ;  that  the  contents  of  the  deed 
were  never  communicated  to  them  by 
the  grantors ;  that  when  the  contents 
were  afterwards  communicated,  the 
trustees  so  appointed  expressly  re- 
nounced and  refused  to  execute  the 
trusts  therein  contained.  The  plain- 
tifiEs  were  volunteers.  Held,  on  demur- 
rer, that  no  interest  passed  by  the  deed, 
but  that  it  was  void  :  Smith  v.  Stuart, 
12  Grant's  Chy.,  246. 

An  agent  delivered  property  of  his 
principal  to  a  third  person,  taking  a  re- 
ceipt therefor,  in  which,  without  au- 
thority from  the  principal,  it  was  stated 
that  it  was  to  be  held  in  trust  for  the 
principal's  children.  The  intention  of 
the  principal  was,  that  such  property 
should  be  held  for  his  children  only  in 
the  event  of  his  encountering  a  threat- 
ening pecuniary  disaster,  and  he  in- 
tended still  to  retain  a  power  over  it. 

Held,  that  the  principal  might  re- 
cover such  property  in  an  action  brought 
by  him  against  the  person  to  whom  it 
was  so  delivered  :  Meiggs  v.  Meiggs, 
15  Hun,  453. 

A  father  conveyed  certain  land  to  a 
daughter,  she  agreeing,  as  part  of  the 
consideration  for  the  conveyance,  to 
support  and  provide  with  medical  at- 
tendance a  son  who  was  insane.  Sub- 
sequently, the  daughter  reconveyed  the 
property  to  the  father,  and  he  again 
conveyed  it  to  her  by  a  deed  containing 
no  clause  by  which  the  support  of  the 
son  was  charged  upon  her. 

In  an  action,  by  the  overseer  of  the 
poor  of  the  town,  to  set  aside  this 
conveyance  as  fraudulent,  as  being  in- 
tended to  impose  upon  the  town  the 
burden  of  supporting  the  son,  held  that 
the  action  could  not  be  maintained : 
Bowlsby  V.  Tompkins,  18  Hun,   219. 

One  Benham  conveyed  certain  real 
estate  to  one  Pennock,  and  took  back  a 
purchase-money  mortgage  for  $2,800, 
as  to  $1,400  of  which  it  was  provided 
that,  as  Benham's  wife  had  refused  to 
join  in  the  deed,  it  should  be  set  apart 
as  an  indemnity  against  her  claim  of 
dower,  the  interest  to  be  paid  to  Benham 
during  his  life,  and  in  case  he  survived 
his  wife,  the  principal  to  be  paid  to  him 
or  his  heirs,  executors  or  administra- 
tors ;  in  case  she  survived  him,  the  in- 
terest to  be  paid  to  her  during  her  life 
if  she  elected  to  receive  it  instead  of 
claiming  her  dower  ;  and  if  not,  thereon 
interest  to  be  paid  until  her  death,  but 


the  principal  to  be  paid  within  twelve 
months  thereafter  to  the  heirs,  execu- 
tors or  administrators  of  Benham.  Ben- 
ham assigned  the  mortgage,  and  the 
same  was  paid,  and  by  the  assignee 
satisfied  of  record.  The  wife  survived 
the  husband  and  elected  to  take  the 
interest  of  $1,400,  instead  of  her  dower. 
After  her  death,  the  administrator  of 
Benham  brought  this  action,  claiming 
that  Benham  had  no  right  to  assig^n  the 
mortgage  ;  that  the  $1,400  therein  re- 
served was  made  a  trust  fund  for  the 
benefit  of  Benham's  heirs,  and  that  the 
payment  to  the  assignee  did  not  satisfy 
the  same. 

Held,  that  the  assignment  by  Ben- 
ham was  valid,  and  that  the  payment 
to  the  assignee  satisfied  and  discharged 
the  mortgage :  Benham  v.  Pennock, 
13  Hun,  103. 

A  lady  having  eight  days  previous 
to  marriage,  but  (in  the  opinion  of  the 
majority  of  the  court)  not  in  view 
thereof,  executed  a  trust  deed,  dealing 
with  funds  over  which  she  had  abso- 
lute control,  by  which  the  income  of 
her  estate  was  to  go  to  herself  and  the 
fee  to  her  children  if  she  had  any,  and 
any  husband  she  might  marry  was 
strictly  excluded  from  both  interest 
and  principal.  Afterwards  upon  her 
marriage,  and  previous  to  the  birth  of 
any  child,  desired  to  execute  a  renun- 
ciation of  the  trust  to  the  extent  of 
making  a  provision  for  her  husband. 
She  brought  an  action  (in  which  her 
husband  sued  along  with  her)  against 
the  trustees  for  declarator;  (1),  that 
the  deed  of  trust  was  revocable,  or 
(2),  that  notwithstanding  of  that  deed 
she  was  entitled  "  to  execute  a  reason- 
able post-nuptial  contract "  making  pro- 
vision for  her  husband.  A  child  was 
subsequently  born  of  the  marriage. 

The  court  (after  a  report  by  a  curator 
ad  litem  to  the  pursuer  approving  of 
the  course  desired)  {dub.  Lord  Gifford) 
gave  effect  to  the  second  conclusion  of 
the  summons,  the  deed  having  been 
when  executed  perfectly  gratuitous, 
and  nofus  crediti  having  in  their  opin- 
ion been  created  in  any  one. 

Opinion  (per  Lord  Justice  Clerk), 
in  the  view  of  the  fact  that  the  deed 
partook  of  the  nature  of  a  voluntary 
interdiction  rather  than  of  any  other, 
that  the  prior  birth  of  a  child  would  not 
have  barred  revocation  ;  and  (2),  that 
if    the    deed  were    truly  irrevocable, 
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there  ivoald  have  been  no  propriety  or 
expediency  in  the  court  interfering 
with  it  upon  a  subsequent  marriage. 

Opinion  (per  Lord  Gifford),  (1),  that 
the  deed,  judging  from  the  facts  of  the 
case,  must  be  held  to  have  been  exe- 
cuted intuitu  matrimonie,  and  that 
upon  marriage  it  became  irrevocable  ; 
and  (2),  that  it  was  inexpedient  for  the 
court  to  interfere  to  the  effect  of  sanc- 
tioning the  proposed  postnuptial  deed  : 
Mackenzie  v.  Mackenzie,  15  Scot.  L. 
Kepr.,  690. 

F. ,  a  child  of  tender  age,  was  adopted 
'with  the  consent  of  bis  parents  by  L., 
a  stranger  to  him  in  blood,  who  prom- 
ised the  parents  to  adopt  and  provide 
for  the  cnild. 

L.,  by  deed,  expressed  to  be  made 
between  himself  of  the  one  part  and 
T.  and  J.  of  the  other  part,  bat  exe- 
cuted by  himself  alone,  purported,  in 
consideration  of  natural  love  and  affec- 
tion towards  F..  to  assign  to  T.  and  J. 
£5,000  invested  in  railway  debenture 
stock,  to  hold  from  L.'s  death  upon 
trust  to  apply  the  income  of  the  said 
sum  for  the  education,  maintenance 
and  benefit  of  F.  till  he.  F.,  should  at- 
tain twenty-one,  and  then  upon  trust 
to  assign  to  F.  the  said  sum  with  all 
accumulations  thereon.  The  deed  was 
not  registered  as  a  transfer  of  the  stock, 
and  the  stock  remained  standing  in  L.  's 
name  till  his  death. 

In  a  suit  by  the  personal  representa- 
tives of  L.  for  the  administration  of  his 
estate,  and  seeking  a  declaration  that 
tbe  stock,  which  was  claimed  by  T. 
and  J.  formed  part  of  it,  tbe  court  be- 
ing of  opinion,  on  the  evidence,  that 
tbere  had  been  no  change  in  the  status 
of  F.  which  would  have  rendered  it  in- 
equitable on  the  part  of  L.,  or  those 
claiming  under  him,  to  refuse  to  carry 
out  the  provisions  of  the  deed  : 

Held,  that  the  deed  as  a  voluntary 
instrument  could  not  be  deemed  opera- 
tive as  a  declaration  of  trust,  and  that, 
as  a  gift,  it  must  fail  as  imperfect  and 
incomplete,  unless  T.  and  J.  could  com- 
pel the  railway  company  to  register  the 
deed  as  a  transfer  of  the  debenture 
stock,  pursuant  to  the  B  Vict.  c.  IG  ; 
and  the'  company  not  being  parties  to 
the  suit,  the  court  allowed  T.  and  J. 
reasonable  time  to  institute  proceed- 
ings for  that  purpose,  if  so  advised  : 
L.  R..  9  Ireland,  121. 

The  simple  avowal  by  a  purchaser 


at  sheriff's  sale,  whether  made  at  the 
time  of  the  purchase  or  afterward,  that 
the  purchase  was  for  another,  will  not 
support  the  allegation  of  a  trust. 

rower  signed  a  paper  stating  that  if 
he  purchased  lands  about  to  be  sold  by 
the  sheriff,  he  would  hold  th6m  on  speci- 
fied trusts  for  creditors  of  the  defendant 
in  the  execution :  after  his  purchase  of 
the  land,  held,  under  the  circum- 
stances of  the  case,  not  to  create  a  trust 
ill  Power  :  Car  hart's  Appeal,  78  Penn. 
St.  R.,  100. 

Where  a  husband  gave  real  property 
to  his  wife  and  children,  using  this  ex- 
pression in  the  deed  of  conveyance, 
"  Laura  E.  Mabry  and  her  children  :" 
Held,  that  this  being  a  continuing 
trust,  these  words  refer  to  all  persons 
who  may  answer  the  description  of  the 
children  of  their  marriage  during  the 
existence  of  the  trust,  and  that  such 
children  of  the  marriage,  as  well  those 
now  born  as  those  hereafter  to  be  born, 
take  an  interest  in  the  estate  :  Rogs- 
dale  V.  Mariy.  8  Baxt.  (Tenn.),  300. 

If  A.  puts  property  in  trust,  the  in- 
come to  be  paid  to  him  for  life,  and 
after  his  death  to  his  wife  for  life,  and 
the  principal,  after  the  death  of  both, 
to  his  executor  to  be  divided  equally 
among  his  children,  and  A.  retains  no 
power  of  revocation  or  further  disposi- 
tion, it  does  not  pass  by  his  will  or  by 
an  assignment  executed  by  one  of  his 
children  by  which  he  conveys,  after 
his  father's  death,  "  all  my  interest  of 
whatever  name,  nature  or  description 
in  the  estate  real  and  personal  of  my 
father,  and  all  my  share  thereof  under 
the  will  of  my  father,  together  with  all 
income,  benefit  and  advantage  thereof 
accrued  or  to  accrue  :"  Belknap  v.  Bel- 
knap, 128  Mass.,  14. 

A.  in  1842  conveyed  to  B.'s  son,  then 
a  minor.  This  deed  was  never  regis- 
tered. B.  swore  that  he  bought  the 
land  from  A.,  but  being  in  difficulty, 
had  the  deed  made  to  his  son  ;  that  he 
had  always  continued  in  possession, 
but  on  this  point  the  evidence  was  con- 
tradictory. A.'s  heir  in  1849  made  a 
deed  of  release  to  B.,  and  B.  conveyed 
to  lessors  of  plaintiff  :  both  these  deeds 
were  registered. 

Held,  1st.  that  the  mere  fact  of  B. 
being  in  possession  when  he  conveyed 
to  the  lessors  of  the  plaintiff,  could  not 
be  relied  on  as  prima  facie  evidence  of 
seihiu  after  A.  had  been  shown  to  have 
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been  in  possession  previoasly,  and  to 
have  conveyed  to  B.'s  son.  Held,  also, 
that  there  being  no  evidence  that  the 
deed  from  A.*8  lieir  to  B.  was  for  val- 
uable consideration,  B.  could  not  dis- 
place his  son  by  reason  of  the  prior 
registry  of  that  deed  ;  and,  for  the 
same  reason,  the  lessors  of  the  plaintiff 
could  not  claim  to  be  preferred.  But 
held  also,  that  the  deed  from  A.'s  heir 
to  B.  being  a  mere  release,  and  (if  B.'s 
son  were  in  possession),  there  being  no 
estate  on  which  it  could  take  effect, 
was  inoperative:  Prince  v.  Girty,  9 
Upper  Can.  Q.  B.,  41. 

Where  a  husband  directed,  by  writ- 
ing, certain  persons  to  hold  moneys  in 
trust,  to  pay  the  interest  to  his  wife  for 
life,  and  such  directions  were  acted 
upon  and  payments  made  accordingly, 
held,  that  the  husband  could  not  after- 
wards revoke  such  directions  and  sue 
the  trustees  for  the  money:  Cowper 
f),  Plaisted,  5  Wyatt,  Webb  &  A'B. 
(Law),  88. 

W^here  the  regulations  of  a  benefi- 
ciary society  prescHbe  a  certain  form 
in  which  money  is  to  be  paid  to  the 
beneficiary,  in  making  a  new  direction 
as  to  its  payment,  this  form  must  be 
followed,  and  the  disposition  of  it  can- 
not be  changed  by  will:  VoUman's 
Appeal,  92  Penn.  St.  R.,  50. 

Where  a  husband  or  father  takes  a 
policy  in  the  name  of  his  wife  and 
children,  intending  to  give  her  or  them 
the  benefit  of  it,  the  wife  and  children 
thereby  acquire  a  vested  interest,  of 
which  he  cannot  afterwards  deprive 
them  : 

niinoia :  Glauz  v,  Gloeckler,  14  Clii- 

XLeg.  News,  200,  10  Bradw.,  484, 
ned  16  Cent.  L.  J.,  268. 

Indiana:  Pence  v.  Makepeace,  65 
Ind.,  345. 

Iowa:  McClure  v.  Johnson,  56  Iowa, 
620,  ION.  W.  Repr.,217. 

Kentucky:  Robinson  v.  Duvall,  18 
Chicago  Leg.  News,  417,  6  Cinn.  Law 
Bull.,  611. 

Michigan:  Crittenden  v.  Phoenix, 
etc.,  41  Mich.,  442. 

Minnesota:  Allisf}.  Ware,  28 Minn., 
106,  9  N.  W.  Repr.,  666;  Reiker  v. 
Charter  Oak,  etc.,  27  id.,  193. 

New  York:  Brunner  v.  Cohen,  86 
N.  Y.,  11 ;  Fowler  v.  Butterly,  78  id., 
68,  aflSrming  40  N.  Y.  Super.  Ct.  R., 
148 ;  Lockwood  v.  Bishop,  61  How. 
Pr.,  221. 


Pennsylvania :  Folmer's  Appeal,  87 
Penn.  St.  R.,  138;  Vollman's  Appeal. 
92  id.,  50  ;  EsUte  of  Hardy,  12  Phila- 
delphia R.,  29. 

Tennessee :  Gorsling  «.  Caldwell,  1 
Lea,  454. 

WisconBin  :  In  this  State  the  courts 
hold  the  person  obtaining  the  policy 
payable  to  another  may.  notwithstand- 
ing, dispose  of  it,  but  if  he  do  not,  the 
appointee  takes :  Foster  v.  Gile,  50 
Wise.,  608 ;  Ballon  «.  Gile,  Id.,  614. 

The  same  rule  would  apply  where  he 
voluntarily  assigned,  by  an  executed 
contract,  a  policy  taken  oat  payable  to 
himself  :  Tennessee i;.  Ladd,  5  Lea,  721 ; 
Fortescue  «.  Burnett,  8  Myl.  &  K.,  36. 

By  a  life  insurance  policv  in  the  name 
of  a  wife  on  the  life  of  a  husband,  the 
amount  of  the  policy  was  payable  to 
the  wife,  her  executors,  administrators 
or  assigns,  if  she  survived  her  hus- 
band ;  otherwise,  to  their  children  for 
their  use  or  to  their  guardian,  if  under 
age.  The  wife  did  not  survive  her 
husband.  Held,  that  the  children  were 
the  sole  beneficiaries,  and  the  policy 
became  payable  to  them  : 

Maine:  Martin  v.  iBtna,  etc.,  78 
Maine,  25. 

In  such  a  case,  where  a  child  by  adop- 
tion is  the  only  child,  and  is  of  age,  and 
the  circumstances  show  that  the  parties 
intended  that  he  should  be  included  in 
the  benefits  of  the  policy,  he  is  entitled 
to  all  the  proceeds  of  the  policy,  and 
an  action  upon  it  should  be  in  his  name : 
Martin  v.  Minh,  etc.,  73  Maine,  25. 

Where  a  person  who  insured  his  life 
for  the  benefit  of  his  wife  and  children, 
surrendered  the  policies,  after  the  death 
of  his  wife,  signing  as  guardian  for  his 
children,  though  all  but  one  of  the 
children  had  arrived  at  full  age  ;  held, 
that  surrenders  were  void  and  the  chil- 
dren, who,  until  their  father's  death, 
were  ignorant  of  the  existence  of  the 
policies,  became  entitled  at  his  death 
to  the  full  amount  named  in  them,  less 
the  amount  of  premiums  which  accrued 
since  the  surrenders  :  Whitehead  v. 
New  York  Life,  etc.,  21  N.  Y.  Daily 
Register,  1185,  Van  Vorst,  J. 

If  a  person  insures  his  life  for  the 
benefit  of  another,  who  is  named  as  the 
beneficiary  in  the  policy  of  insurance, 
the  title  of  the  beneficiary  to  the  insur- 
ance money  is  vested  immediately  upon 
the  issuing  of  the  policy,  and  there  is 
no  power  in  the  person  procuring  the 
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insurance  to  defeat  that  title  bj  assign- 
ing or  sarrenderiug  the  policy. 

Although  there  is  no  obligation  upon 
the  person  procuring  the  insurance,  in 
the  absence  of  any  covenant  to  that 
effect,  to  continue  to  pay  the  premiums 
on  such  policy,  yet  if  he  does  so,  the 
benefit  will  accrue  to  the  beneficiary  : 
Valley  Mutual  Life  «.  Burke.  7  Virg.  L. 
J.,  178. 

"Wliere  a  father  procured  a  policy  of 
insurance  upon  his  own  life  for  the 
benefit  of  his  infant  daughter,  which 
-was  in  express  terms  made  payable 
upon  his  decease  to  her,  her  executors, 
etc.,  and  paid  all  the  premiums  thereon 
out  of  his  own  funds,  making  no  charge 
of  the  same  against  her,  and  retaining 
the  custody  of  the  policy  ;  held,  that 
the  contract  of  the  insurance  company 
was  with  the  daughter,  and  upon  her 
death  the  legal  title  in  the  contract 
vested  in  her  legal  representatives,  and 
that  the  father  was  not  legally  entitled 
to  the  possession  of  the  policy,  and 
that  the  administrator  of  the  deceased 
daughter  was  entitled  to  an  order  for 
its  surrender  to  him  :  Qlauz  v.  Gloeck- 
ler,  16  Cent.  L.  J.,  268. 

A  gift  of  an  insurance  policy  to  be 
exchanged  by  the  donor's  assent  for  one 
drawn  according  to  the  donee's  wishes, 
is  sufficiently  consummated  by  delivery 
-when  the  policy  is  given  to  the  donee, 
and  then  returned  to  be  forwarded,  by 
the  assent  of  all  and  the  donor's  order,  to 
the  insurance  company  to  be  exchanged, 
and  is  exchanged  accordingly  without 
any  intervening  objection  by  the  donor. 

A  father  took  out  a  policy  of  insurance 
in  his  own  favor  on  the  life  of  his 
xninor  son,  to  whom  he  promised  to 
give  the  policy  at  his  majority.  The 
son  having  married,  asked  that  it  be 
given  him  before  that  time  and  made 
payable  to  his  wife,  and  the  father,  ac- 
quiescing, delivered  it  to  him.  It  was 
afterwara  returned  to  the  father  in 
order  that  he  might  have  it  changed 
BO  as  to  run  to  the  wife,  and  he  for- 
ivarded  it  through  the  local  agent,  with 
the  request  that  it  be  changed  accord- 
ingly. The  company  substituted  a 
policy  drawn  in  the  wife's  favor  and 
sent  it  to  the  local  agent,  who  received  it 
on  or  about  the  day  the  assured  died, 
and  afterwards  delivered  it  to  the 
father,  who  retained  it  and  filed  a  bill 
to  enjoin  the  company  from  paying  it 
to  the  wife.     Held,  that  the  gift  of  the 


insurance  was  perfected  by  the  delivery 
of  the  policy,  the  order  for  substitution 
and  the  subsequent  transfer  by  the 
company  without  objection  ;  and  that 
the  bill  would  not  lie :  Crittenden  v. 
Phoenix  Life. Ins.  Co.,  41  Mich.,  442. 

The  constitution  of  a  relief  associa- 
tion provided  that  *'thi8  association 
shall  have  for  its  object  the  payment  to 
the  family  of  the  deceased  meml^r  of 
so  many  dollars  as  there  are  members 
of  the  association;"  and  further,  that 
the  assessment  "  shall  be  paid  to  his 
legal  representatives,  or  to  such  person 
or  persons  as  he  may  have  designated 
or  appointed  in  writing.  Provided  al- 
ways, that  when  such  member  shall 
leave  a  widow  or  children,  he  shall  have 
no  power  to  deprive  her  or  them  of  the 
benefits  specified  in  this  article,  by  will 
or  otherwise,  but  the  same  shall  be 
paid  to  her  or  them  absolutely."  The 
application  of  the  assured  was  made 
in  favor  of  a  niece  with  whose  family 
he  was  living,  but  at  the  time  of  his 
death  he  had  a  married  daughter  living 
apart  and  independent  of  him.  'JThe 
court  below  awarded  the  fund  arising 
from  the  assessment  to  the  daughter. 

Held,  that  it  should  have  been  award- 
ed to  the  niece,  as  the  acceptance  of  the 
application  by  the  association  was  a 
contract  on  its  part  to  pav  the  money 
to  the  niece  on  the  death  of  the  as- 
sured :  Folmer's  Appeal,  87  Penn. 
St.  R.,  133. 

Where  a  life  insurance  policy  was 
issued  upon  the  life  of  the  husband  for 
the  use  of  his  wife,  and  if  she  died  be- 
fore him  the  amount  of  insurance  was 
payable  "  to  her  children  for  their  use, 
or  to  their  guardian  if  under  age,"  and 
the  wife  died  before  the  husband: 
Held,  that  a  grandchild  of  the  insured, 
the  issue  of  one  of  the  children  who  died 
before  his  mother,  is  entitled  to  a  share 
under  the  policy  :  Hull  v.  Kew  York, 
etc.,  20  N.  Y.  Daily  Reg.,  593,  62  How. 
Pr.,  100. 

S.  P.,  Robinson  v.  Duvall,  13  Chi- 
cago Leg.  News.  417. 

A  statute  authorizing  a  wife  to  pro- 
cure an  insurance  upon  the  life  of  her 
husband  for  the  benefit  of  his  surviving 
wife  and  children,  with  liberty  to  the 
husband  to  pay  not  exceeding  $500 
annual  premium,  should  be  liberally 
construed,  but  does  not  apply  to  a  policy 
existing  at  the  time  of  the  passage  of 
the    act,   though    conforming    to    the 
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terms  of  the  statute :  Feam  v.  Ward, 
65  Ala.,  33. 

To  bring  an  insurance  by  a  wife  upon 
the  life  of  her  husband  within  the 
provision  of  the  act  of  1840  (chap.  80, 
Laws  of  1840),  it  is  not  essential  that 
it  should  appear  either  by  the  terms  of 
the  policy,  or  by  extrinsic  evidence, 
that  it  was  the  intention  of  the  assured 
to  avail  himself  of  the  provisions  of 
that  act,  the  intention  is  to  be  pre- 
Bymed  from  the  beneficial  nature  of  the 
policy. 

The  omission  to  provide  in  the  policy 
for  the  disposition  of  the  fund  in  case 
of  the  death  of  the  wife  before  that  of 
her  husband,  or  a  statement  in  the  ap- 
plication that  the  insurance  is  for  the 
benefit  of  the  wife  solely,  does  not 
rebut  the  presumption  that  in  taking 
the  policy  the  wife  had  in  view  said 
act. 

As  to  whether  extrinsic  parol  evi- 
dence showing  that  the  parties  did  not 
intend  to  make  the  policy  subject  to  the 
act  of  1840,  would  be  competent,  qucsre. 
An  endowment  policy  is  within  said  act 
of  1840,  as  amended  in  1866  (chap. 
656,  Laws  of  1866).  Accordingly  held, 
that  an  endowment  policy  issued  in 
1S68  to  plaintiff  upon  the  life  of  her 
husband,  payable  to  her,  her  personal 
representatives  or  assigns,  was,  in  the 
absence  of  evidence  showing  a  contrary 
intent,  to  be  presumed  to  have  been 
procured  under  the  act ;  and  that  it 
was  non-assignable  save  in  the  cases 
where  assignments  are  authorized  by 
statute  (chap.  821,  Laws  of  1873  ;  chap. 
248,  Laws  of  1879) :  Brummer  v.  Cohn, 
86  N.  Y..  11,  affirming  9  Daly,  36,  68 
How.,  239,  57  id.,  386,  6  Abb.  N.  C, 
409  ;  Wilson  v,  Lawrence,  76  N.  Y., 
585,  affirming  13  Hun,  238  :  De  Joner 
«.  Goldsmith,  46  N.  Y.  Super.  Ct.  R., 
131  ;  Mutual,  etc.,  v.  Jackson,  62  How. 
Pr.,  325;  Living  c.  Domett,  26  Hun, 
150,  holding  that  under  act  of  1840 
alone,  such  a  policy  was  not  exempt, 
is  overruled  by  Smillie  v.  Quinn,  25 
Hun,  332,  affirmed  16  N.  Y.  Weekly 
Dig..  16. 

See  Dannenbaum  f>.  Lawrence,  1 
Brooklyn  Daily  Record,  No.  30,  p.  2. 
In  Robinson  v.  Mutual,  etc.,  19  Blatch- 
ford,  194,  an  assignment  by  a  wife 
living  in  New  York,  of  a  policy  issued 
by  a  New  Jersey  company  and  pay- 
ment to  the  assignee  by  the  company, 
was  held  valid  after  payment  by  the  as- 


signee to  the  wife  of  part  of  the  pro- 
ceeds of  the  policy. 

But  see  Mutual,  etc.,  e.  Jackson,  62 
How.  Pr.,  825.  See  also  Bloomingdale 
V.  Lisberger,  24  Hun,  356. 

As  to  rights  of  widow  and  creditors 
where  premiums  exceeded  sum  al- 
lowed by  statute  :  PuUis  o.  Robison,  73 
Mo.,  201. 

A  policy  of  insurance  upon  the  life 
of  the  husband,  for  the  benefit  of  the 
wife,  may  be  assigned  or  pledged  by 
her  as  collateral  security  for  the  debt 
of  her  husband,  unless  prohibited  by 
statute  :  Collins  v.  Dawley,  4  Colo., 
188  ;  Conn.  Mutual  v.  Ryan,  8  Mo.  App. , 
635. 

It  seems,  that  where  a  person  takes 
out  a  policy  of  insurance  upon  his  own 
life,  and  the  amount  is  made  payable 
to  another  having  no  interest  in  the 
life,  or  where  the  insured  assigns  his 
policy  to  one  having  no  such  interest, 
the  beneficiary  or  the  assignee  may 
hold  and  enforce  the  policy,  if  it  was 
valid  in  its  inception  and  was  procured 
or  the  assignment  made  in  good  faith. 

In  1846,  L.  procured  a  policy  of  in- 
surance on  his  life,  payable  to  plaintiff 
as  trustee  for  H.,  the  wife  of  L.  H. 
died  intestate  in  1857.  In  1861  L. 
married  M.,  and  in  1864  plaintiff,  upon 
the  request  of  L.,  for  value  received, 
assigned  the  policy  to  M.  L.  died  in- 
testate in  1878,  leaving  M.  his  widow 
and  one  child  by  her,  and  several  chil- 
dren by  his  first  wife  surviving  him. 
He  paid  the  premiums  upon  the  policy 
up  to  his  death.  In  an  action  to  de- 
termine conflicting  claims  to  the  moneys 
paid  upon  the  policy,  the  court  found 
that  it  was  the  intention  of  L.,  when 
he  procured  the  policy  and  paid   the 

Eremiums,  that  its  avails  should  go  to 
is  widow  if  he  left  one,  not  to  his 
children. 

Held  (Miller  and  Danforth,  JJ.,  dis- 
senting), that  during  the  life  of  H.  the 
policy  was  her  property,  and  upon  her 
death  the  title  vested  in  L.,  her  hus- 
band, as  survivor,  J.  then  becoming  by 
operation  of  law  his  trustee,  and  the 
policy  continuing  valid  in  his  hands ; 
that  the  assignment  vested  the  title  in 
M.,  and  that  she  alone  was  entitled  to 
the  moneys  paid  thereon. 

Also  held,  that  the  common  law 
right  of  survivorship,  in  the  husband, 
in  such  case,  was  not  affected  by  the 
statute  in  respect  to  insurance  upon 
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tlie  lives  of  husbands  for  the  benefit  of 
their  wives  (chap.  80,  Laws  of  1840, 
as  amended  bv  chap.  77,  Laws  of  1862, 
and  by  chap.  821,  Laws  of  1873). 

It  seems,  that  had  the  assignment 
been  executed  without  consideration,  it 
would  have  been  valid  and  effectual  : 
Olmstead  v.  Keyes,  SH  N.  Y.,  593, 
distinguishing  Eadie  «.  Slimmon,  26  id. , 
9,  and  Barry  v.  E.  L.  A.,  etc.,  59  id., 
687. 

In  March,  1878,  Mrs.  Letens  assigned 
to  the  plaintiff  in  trust  for  all  the  chil- 
dren of  herself  and  husband,  two  poli- 
cies of  insurance  issued  upon  the  life  of 
her  husband  payable  to  her  in  case  she 
survived,  and  to  his  children  in  case 
she  did  not  survive  him.  All  the 
premiums  upon  the  policies  had  been 
paid  by  the  husband.  Upon  the  hus- 
band's death,  subsequently,  in  March, 
1879,  the  amount  due  upon  the  policies 
was  paid  into  court.  In  May,  1879,  an 
execution  was  issued  upon  a  judgment 
for  a  deficiency,  entered  against  Mrs. 
Letens  after  the  date  of  the  assignment, 
in  an  action  brought  to  foreclose  a  bond 
and  mortgage  given  by  her  prior  there- 
to, and  thereafter  a  receiver  of  her 
property  was  duly  appointed. 

In  an  action  to  determine  the  rights 
of  the  parties  to  the  insurance  moneys  : 

Held,  that  Mrs.  Letens'  creditors 
could  not  claim  that  the  assignment  of 
the  policies  was  void  because  of  Mrs. 
Letens'  inability  to  assign  them ;  that 
the  right  to  avoid  the  assignment,  if 
such  right  existed,  was  personal  to  her; 
that  the  creditors  had  no  such  legal  or 
equitable  right  to  Mrs.  Letens'  interest 
Id  the  policies  as  to  render  her  assign- 
ment to  the  trustee  fraudulent  as  to 
them  :  Smillie  v.  Quinn.  25  Hun,  332, 
affirmed  16  N.  Y.  Weekly  Dig.,  15. 

Under  the  act  of  April  15,  1868,  if 
a  policy  of  insurance  is  issued  in  favor 
of  the  wife,  children,  or  other  depen- 
dent relative  of  the  assured,  the  title 
in  such  beneficiary  is  good  against  the 
claims  of  creditors,  luthough  the  as- 
sured was  insolvent  at  the  time  the 
policy  was  issued. 

An  assignment  of  a  policy  of  in- 
surance, procured  from  a  wife  by  undue 
influence  and  coercion  on  the  part  of 
the  husband,  is  void.  The  assignee  in 
such  a  case  is  not  a  purchaser  for  value, 
by  reason  of  a  claim  he  may  have 
against  the  assured,  which  is  secured 
by  the  assignment :    McCutcheon's  Ap- 


peal, 13  Lane.  Bar,  No.  38,  p.  147, 
distinguishing  Elliott's  Appeal,  14 
Wright,  75. 

The  defendant  in  1866  issued  a  pol- 
icy of  insurance  upon  the  life  of  plain- 
tiff's intestate,  payable  to  the  wife  of  the 
insured.  By  the  laws  of  Massachusetts, 
where  the  insured  and  his  wife  resided 
when  the  policy  was  issued,  such  policy 
enured  to  the  wife's  separate  use  and 
benefit,  and  to  the  benefit  of  her  chil- 
dren, independent  of  her  husband  or  his 
creditors.  By  the  laws  of  that  State, 
also,  the  property  of  a  married  woman 
is  her  own  separate  estate,  and  may  be 
disposed  of  by  her  by  will,  or  if  she 
dies  intestate  it  passes  to  her  legal  rep- 
resentatives, and  is  to  be  disposed  of 
under  the  statute  of  distribution  of  that 
State.  The  wife  died  intestate  before 
her  husband,  and  left  no  children  : 
Held,  that  by  the  laws  of  Massachusetts 
the  insurance  money  belonged  to  the 
estate  of  her  husband,  and  the  action 
for  its  recovery  was  properly  brought 
by  his  personal  representatives :  Cole 
9.  Knickerbocker  Life,  63  How.  Pr., 
442. 

A  policy  of  insurance  was  made  on 
the  life  of  a  wife  payable  to  a  husband, . 
his  executors,  etc.;  the  husband  died 
first :  Held,  nevertheless,  on  the  death 
of  the  wife,  the  proceeds  of  the  policy 
on  her  life  went  to  her  husband's  exec- 
utors :  Estate  of  Hardy,  12  Phila.,  29. 

A  policy  of  insurance  on  a  husband's 
life  payable  to  his  wife,  or  her  repre- 
sentatives after  the  death  of  the  wife 
and  of  the  husband,  would  go  to  the 
wife's  administrat<)r,  and  the  husband's 
administrator  would  be  entitled  to  an 
equal  share  with  the  administrator  : 
Estate  of  Baltz,  12  Phila.,  29,  following 
Deginther's  Appeal,  84  Leg.  Int.,  86. 

As  to  the  proper  form  of  an  action 
to  recover  dues  from  a  beneficial  associ- 
ation by  a  member  in  good  standing  : 
Smith  V.  Society,  12  Phila.,  880  :  Poult- 
ney  v,  Bachman,  62  How.  Pr.,  466. 

The  charter  of  an  insurance  com- 
pany provides  that  **the  fund  created 
for  the  benefit  of  the  widow  and  chil- 
dren of  a  deceased  member  shall  be  paid 
to  them,"  without  fixing  the  proportion 
each  shall  take.  Held,  that  the  statu- 
tory rule  as  to  the  disposition  of  surplus 
personalty  of  an  intestate  shall  obtain  : 
McLin  V.  Col  vert,  78  Ky.,  472. 

Under  section  1182  of  the  Code,  the 
proceeds  of  a  policy  of  insurance  upon 
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the  life  of  an  individual  becomes  the 
separate  property  of  the  husband,  or 
wife  and  children  of  such  individual, 
or  in  case  the  insured  leaves  a  wife  and 
no  children,  of  the  wife,  to  the  exclu- 
sion of  the  other  heirs,  and  section 
2372  should  be  construed  in  harmony 
with  such  provisions  :  Rhode  v.  Bank, 
52  Iowa,  372,  13  West.  Jur.,  544. 

Where  a  policy  is  payable  to  the 
assured's  wife  **  SaraJi  and  her  chil- 
dren," if  8arah  die  leaving  a  child,  and 
the  assured  marry  again,  leaving  chil- 
dren by  his  second  wife,  Sarah's  child 
is  entitled  to  the  entire  proceeds  of  the 
policy :  Lockwood  «.  Bishop,  51  How. 
Pr.,221. 

When  an  accepted  applicant  for  mem- 
bership pays  his  membership  fee,  and 
promises,  in  his  written  application,  to 
pay  the  further  sum  of  one  dollar  and 
ten  cents  whenever  any  other  member 
dies,  or  forfeit  his  own  claim  to  a  ben- 
efit ;  and  the  by-laws  provide  that  the 
association,  within  thirty  days  after 
satisfactory  proof  of  his  death,  will  pay 
to  his  ''widow"  as  many  dollars,  not 
exceeding  one  thousand,  as  there  are 
surviving  members  at  the  time  of  the 
death, — a  contract  of  life  insurance  is 
completed. 

Also  held,  that  the  contract  being 
in  writing  and  unambiguous,  and  be- 
ing in  terms  payable  to  the  widow,  the 
legal  widow  was  entitled  to  the  bene- 
fit ;  and  that  no  evidence  dehors  the 
written  contract  was  admissible  to  vary 
its  construction,  and  show  that  another 
woman,  with  whom  the  deceased  mem- 
ber went  through  the  form  of  marriage 
and  cohabited  for  many  of  the  last 
years  of  his  life,  was  intended:  Bolton 
V.  Bolton,  73  Maine,  299. 

A  member  of  an  incorporated  benefi- 
cial society  does  not  stand  in  the  relation 
of  a  creditor  to  the  society,  and  can 
claim  only  such  benefits  as  are  pre- 
scribed by  the  by-laws  existing  at  the 
time  he  applies  for  relief  :  St.  Patrick, 
etc.,  V.  McVey,  92  Penn.  St.  R.,  510. 

The  action  was  brought  against  a 
lodge  of  odd  fellows  by  one  of  its  mem- 
bers, to  recover  '*sick  benefits,"  to 
which  he  claimed  to  be  entitled.  The 
plaintiff  had  joined  the  lodge  years  ago, 
when  its  by-laws  provided  that  in  case 
of  sickness  every  member  should  re- 
ceive a  specified  sum  weekly  "during 
his  sickness  or  disability."  Another 
section  empowered  the  lodge  to  alter 


or  amend  the  by-laws  whenever  deemed 
expedient.  After  the  plaintiff  had  been 
taken  sick,  and  while  he  was  in  receipt 
of  the  weekly  sum  allowed  him,  a  by- 
law was  passed  reducing  the  amount 
of  the  payments  from  four  dollars  to 
one  a  week. 

Held,  that  the  lodge  was  bound  to 
continue  paying  the  plaintiff  the  full 
amount  to  which  he  was  entitled  when 
he  became  sick. 

Although  the  lodge  had  the  right  to 
change  its  by-laws,  yet,  whatever  sum 
any  member  is  entitled  to  when  he  is 
taken  sick  must  be  treated  as  a  fixed 
amount,  which  cannot  be  subsequently 
reduced  during  the  continuance  of  the 
sickness.  The  right  to  this  is  a  vested 
right  which  cannot  be  annulled  or  va- 
ried while  the  disability  lasts:  Poult- 
nevv.  Bachman,  62  How.  Pr.,  466. 

Where  a  charter  provision  of  an  in- 
surance company,  giving  the  right  to 
the  assured  to  surrender  his  policy  and 
receive  therefor  a  certain  consideration, 
is,  in  accordance  with  other  provisions 
of  the  charter,  abrogated,  the  assured 
having  taken  his  policy  with  notice 
that  this  change  might  be  made,  cannot 
complain  that  his  contract  has  been 
changed  against  his  consent :  Allen  v. 
Life  Association,  8  Mo.  App.  R.,  52. 

An  article  contained  in  the  by  laws 
of  a  benevolent  association,  providing 
for  the  payment  to  the  widow  of  a  de- 
ceased member,  who  had  been  such  for 
six  months  immediately  preceding  his 
death,  the  sum  of  four  dollars  monthly 
during  widowhood,  is  binding  upon  the 
association,  upon  the  application  of  the 
widow  of  such  deceased  member,  not- 
withstanding that  subsequently  to  the 
death  of  the  member  the  association  re- 
vised said  article  by  substitution  of  an- 
other, requiring  each  member  to  pay  to 
a  widow  on  the  death  of  her  husband, 
who  had  been  a  member  for  six  months 
immediately  prior  to  his  death,  the  sum 
of  one  dollar  :  Gundlach  v.  Germania, 
etc.,  49  How.  Pr.,  190. 

By  the  constitution  of  a  mutual  aid 
society,  it  is  provided  that  the  benefit 
be  paid  to  the  legal  representatives  of 
a  member  at  his  death.  At  the  time  of 
becoming  a  member  he  designated  his 
wife  Margaret  as  the  beneficiary.  Held, 
the  husband  surviving  Margaret,  that 
his  representatives  took  the  fund  in- 
stead of  hers:  Expressman's,  etc.,  v. 
Farrar,  9  Mo.  App.  R.,  412. 
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Henry  R.  Jacques  procured  a  policy 
of  insurance  upon  his  life  for  $2«000, 
payable  upon  his  death  to  his  sister 
Elizabeth.  She  died  during  his  life- 
time.  Thereafter  he  surrendered  the 
policy  and  took  out  another  one  for  the 
same  amount,  payable  upon  his  death 
to  his  nephew  David.  He  always  re- 
tained the  policies  in  his  own  possession, 
paid  the  premiums  falling  due  upon 
the  first  one,  and  allowed  the  dividends 
declared  upon  the  second  to  be  applied 
to  the  payment  of  the  premiums  accru- 
ing upon  it.  His  sister  had  lived  with 
him,  taking  care  of  his  household  and 
family  for  many  years  prior  to  her 
death,  and  was  entirely  dependent  upon 
bim  for  her  support  and  maintenance. 

Held,  that  the  rights  of  the  insured 
o^er  the  policy  depended  upon  what 
bis  intentions  were  when  he  obtained 
the  insurance,  as  such  intentions  could 
be  gathered  from  the  attending  circum- 
stances. 

That  in  this  case  he  had  power  to 
surrender  the  policy  upon  the  death  of 
bis  sister  without  the  consent  of  her 
representatives,  and  that  the  nephew 
and  not  the  representatives  of  the  sister 
"vras  entitled  to  receive  the  amount  pay- 
able under  the  second  policy :  Bi<^er- 
ton  9.  Jacques,  ^  Hun,  119 ;  12  Abb. 
N.  a,  25. 

If  a  policy  be  payable  to  the  wife  of 
tbe  assured  at  his  death,  she  being  then 
living,  but  if  not,  to  her  children,  and 
a  proviso  be  inserted ' '  that  in  case  of  the 
decease  of  the  wife  during  the  lifetime 
of  the  assured,  the  said  assured  may, 
at  his  option,  substitute  any  other  bene- 
ficiary under  this  policy," — such  sub- 
stitution must  be  made  upon  the 
decease  of  the  wife,  or  within  a  reason- 
able time  thereafter.  After  the  date 
fixed  for  the  next  ensuing  payment 
of  premium  it  cannot  be  made. 

The  power  thus  conferred  on  the 
assured  of  substitution,  is  not  executed 
bj  a  bequest  in  his  last  will  made  a 
year  after  the  death  of  the  wife,  in 
nrhich  the  attempt  is  made  to  give  and 
bequeath  the  policy  in  question  with 
three  others,  none  of  which  were  a  part 
of  his  personal  estate  :  Eiseman  9.  Ju- 
dah.  1  Flippin,  627. 

H.  and  his  wife  each  purchased  a 
policy  of  life  insurance  in  favor  of  the 
other,  and  payable  to  his  or  her  respect- 
ive executors,  administrators  or  assigns. 
H.  died  first,  whereby  the  policy  on  his 
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life  became  payable  to  the  wife.  She 
afterwards  died,  and  the  money  secured 
by  the  policy  on  her  life  was  paid  to 
the  executors  of  her  deceased  husband. 
H.  by  his  will  devised  and  bequeathed 
to  his  wife  "all  my  estate  both  real 
and  personal,  of  whatsover  kind  and 
wheresoever  the  same  may  be  at  the 
time  of  my  decease,  for  and  during  the 
time  of  her  natural  life,  with  full  power 
and  authority  to  appropriate  to  her  own 
use  such  of  the  personal  property  as  to 
her  shall  seem  meet."  He  further  pro- 
vided, "after  the  death  of  my  said 
wife,  I  give,  devise  and  bequeath  all 
the  rest,  residue  or  remainder  of  my 
estate,  both  real  and  personal,  to  my  son 
John,  his  heirs  and  assigns  fbrever ;" 
and  in  the  case  of  the  death  of  John 
before  the  death  of  his  wife,  without 
leaving  issue,  then  to  testator's  daughter 
Esther.  John  died  before  the  wife. 
On  a  distribution  of  the  funds  in  the 
hands  of  the  exeeutors  of  H.,  the  exec- 
utors of  the  wife  claimed  the  amount 
of  the  policy  secured  on  her  life  for  the 
benefit  of  the  legatees  of  the  wife,  al- 
leging that  they  were  entitled  thereto 
under  the  provisions  of  H.  's  will.  The 
court  below  held  that  the  wife  had  only 
a  life  estate,  and  no  power  of  appoint- 
ment to  dispose  of  the  proceeds  of  the 
policy  of  insurance,  and  rejected  the 
claim.  Held,  that  this  was  not  error : 
McGauley's  Appeal,  93  Penn.  St.  R., 
102. 

A  policy  of  life  insurance  assured  the 
life  of  a  husband  "  for  the  sole  use  and 
benefit  of  M.  B.,  his  wife,  in  the  sum 
of  $1,000,  for  the  term  of  ten  years 
from  date,"  and  continued  :  "  and  the 
said  company  doth  hereby  promise  and 
agree  to  pay  the  said  sum  assured,  at 
its  office,  to  said  person  whose  life  is 
assured,  or  assigns,  in  ten  years  from  the 
date  hereof,  viz.,  in  the  year  when  the 
said  person  shall  have  attained  the  age 
of  55  years ;  or  in  case  of  the  previous 
death  of  the  person  whose  life  is  assured, 
to  the  said  beneficiary  or  assigns  in  sixty 
days  after  due  notice  and  proof  of  such 
death  *  *  the  case  of  the  death  of  the 
said  beneficiary  before  the  death  of  the 
person  whose  life  is  assured,  the  amount 
of  the  insurance  shall  be  payable  at 
maturity  to  the  heirs  or  assigns  of  the 
person  whose  life  is  assured. "  The  hus- 
band did  not  die  within  the  ten  years. 
Held,  that  the  wife  cannot  recover  the 
one  thousand  dollars ;  that  the  policy 
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enured  to  her  ouly  in  case  the  husband 
died  within  the  term,  leaving  her  sur- 
viving :  Tennes  «.  North  Western,  etc., 
26  Minn.,  271. 

By  the  terms  of  a  policy  of  life  in- 
surance, the  insurer  promised  to  pay  a 
certain  sum  to  the  assured  on  a  day 
named,  or  to  his  children  within  sixty 
'days  after  due  notice  and  proof  of  loss. 
Held,  that  the  promise  to  "^ay  to  the 
children  took  effect  only  in  case  the 
assured  should  die  before  the  day 
named ;  that  before  that  time,  the 
assured  had  a  valuable  interest  in  the 
policy,  which  passed  to  his  assignee  in 
bankruptcy  ;  and  that  the  assignee 
could  maintain  a  bill  in  equity  to  re- 
cover possession  of  the  policy  from  the 
insurance  company  to  whom  it  had 
been  surrendered  and  discharged  by  the 
assured  after  his  bankruptcy,  and  by 
whom  it  was  secreted  and  withheld  so 
that  it  could  not  be  replevied :  Brigham 
V.  Home,  etc.,  131  Mass.,  819. 

The  A.  O.  U.  W.  is  a  mutual  benefit 
association,  incorporated  under  the  laws 
of  this  State.  By  its  constitution  and 
by-laws  the  members  are  entitled  to 
participate  in  a  beneficiary  fund,  upon 
compliance  with  the  terms  and  require- 
ments of  the  constitution  of  the  order, 
"  with  the  right  to  hold,  dispose  of,  and 
fully  control  said  benefit  at  all  times." 
R.  became  a  member,  and  a  certificate 
of  membership  was  issued  to  him,  re- 
citing that  he  "is  entitled  to  all  the 
rights  and  privileges  of  membership  in 
the  Ancient  Order  of  United  Workmen, 
and  to  participate  in  the  beneficiary 
fund  of  the  order  to  the  amount  of 
$2,000.  which  shall  be  paid  to  his  wife 
Eva  K.  Richmond."  Held,  that  be- 
cause  of  the  right  in  the  member  "  to 
hold,  dispose  of,  and  fully  control  said 
benefit  at  all  times,"  his  appointment 
of  his  wife  to  receive  the  benefit  was 
revocable,  and  until  it  was  revoked  she 
had  only  an  expectancy,  dependent  on 
his  will  and  pleasure,  which  terminated 
when  she  died  before  he  did,  and  did 
not  pass  to  her  representatives  :  Rich- 
mond V.  Johnson,  28  Minn.,  447. 

The  rules  of  a  regularly  incorporated 
mutual  benefit  association  provided 
that,  on  the  death  of  a  member,  his 
share  of  the  beneficiary  fund  should  be 
paid  to  the  persons  named  by  him  on 
the  will-book,  and  that  if  he  named  no 
one,  it  should  be  divided  equally  among 
his  family.     The  rules  did  not  assume 


to  take  away  the  right  to  change  the 
disposition  of  the  fund.  Held,  where 
a  member  made  a  will  after  entering 
an  order  on  the  will-book,  that  the  will 
should  be  followed :  Supreme  Council, 
etc.,  V.  Priest,  46  Mich.,  429. 

By  the  charter  of  the  Knights  of 
Honor,  the  benefit  fund  of  a  member 
shall  be  paid  "  as  he  may  direct,"  and 
by  the  constitution  he  may  direct  the 
payment  by  will,  entry  in  the  record 
book,  or  by  a  benefit  certificate.  Held, 
that  the  direction  by  benefit  certificate 
might  be  changed,  unless  there  has 
been  a  valid  executed  transfer  of  the 
certificate  :  Tennessee  Ixnlge  c.  Ladd, 
6  l^ea  (Tenn.),  716. 

S.  executed  in  favor  of  his  wife 
the  following  instrument  of  writing: 
** Pittsburgh,  11th  Dec.,  1875,  I,  Con- 
rad  Schaa,  husband  of  Margaretta 
Schad,  have  insured  my  life  with  the 
Knickerbocker  Co.  in  New  York,  for 
four  thousand  dollars  (|i4,000),  I,  Con- 
rad Schad,  assign  the  whole  amount, 
four  thousand  dollars,  to  my  wife  Mar- 
garetta Schad,  after  my  death,  when 
she  can  do  with  it  according  to  her  best 
will,  without  partiality  towards  her 
children.  This  I  have  written  with 
good  sound  mind,  and  set  my  name  to 
it,  Conrad  Schad  ;"  which  instrument 
was  with  other  evidence  offered  to 
prove  an  assignment  of  the  policy  men- 
tioned to  the  wife,  who,  as  administra- 
trix, was  sought  to  be  charged  with 
the  amount  of  the  policy.  Held,  that 
under  the  act  of  April  15, 1868,  Pamph. 
L.,  108,  the  burden  of  proof  was  on 
the  wife  to  show  clearly  a  bona  fide  as- 
signment ;  that  the  instrument  was 
testamentary  in  its  character  ;  that  the 
wife,  as  administratrix,  was  bound  to 
account  for  and  was  properly  sur- 
charged with  the  amount  of  the  insur- 
ance :  Schad's  Appeal,  88  Penn.  St. 
R.,  111. 

A  testator  gave  to  his  wife  $5,000, 
"to  be  paid  to  her,  as  far  as  can  be, 
out  of  the  insurance  money  coming  to 
my  estate  from  the  insurance  on  my 
life."  He  had  three  policies  on  bis 
life,  amounting  in  the  aggregate  to 
$2,500,  payable  to  his  wife,  on  which 
he  always  paid  the  premiums  ;  he  kept 
the  policies  in  his  possession,  and  de- 
livered them,  with  his  other  papers, 
etc.,  to  his  executor,  and  he  had  no 
other  policy  on  his  life.  Held,  that 
the  amount  received  from  the  insurance 
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policies  by  the  widow,  after  his  death, 
must  be  credited  on  the  $5,000  legacy, 
notwithstanding    the    fact   that    such 

folicies  were  in  terms  payable  to  her : 
6rt  V.  Edwards.  82  N.  J.  Eq.,  (J41. 

The  defendant  was  incorporated  as  a 
charitable  and  benevolent  association, 
its  objects  being  to  promote  the  cause  of 
temperance,  discourage  drunkenness, 
and  guard  against  the  consequences 
thereof,  and  provide  for  the  widows 
and  orphans  of  any  member  of  the 
said  society  who  might  thereafter  die. 
At  the  time  the  plaintiff  joined  the  so- 
ciety an  article  of  the  constitution  pro- 
vided for  the  payment  of  a  certain 
weekly  sum  to  sick  members.  There- 
after that  article  was,  in  pursuance  of 
a  resolution  offered  and  adopted,  as 
provided  by  the  constitution  for  the 
amendment  of  the  constitution  and  by- 
laws, suspended.  The  meetings  of  the 
society  were,  as  provided  in  the  by- 
laws, held  on  Sunday  evening. 

The  plaintiff  having  fallen  sick,  after 
the  article  providing  for  a  weekly  pay- 
ment to  sick  memlMrs  had  been  sus- 
pended, brought  this  action  to  recover 
the  amount  which  he  claimed  should 
have  been  paid  to  him  thereunder. 
Held,  that  the  society  had  power  under 
its  charter  to  provide  for  weekly  pay- 
ments to  sick  members.  That  the  right 
of  the  plaintiff  to  receive  such  pay- 
ments was  liable  to  be  taken  away  by 
an  alteration  or  suspension  of  the  arti- 
cle providing  for  them.  That  the  reso- 
lution of  suspension  was  not  rendered 
invalid  by  the  fact  that  it  was  adopted 
at  a  meeting  held  on  Sunday.  That  no 
notice  of  its  proposed  adoption  need  be 
friyen  to  him  :  McCabe  v.  Father  Mat- 
thew, etc.,  24  Hun,  149. 

The  amount  received  by  a  wife  upon 
a  policy  of  insurance,  issued  upon  the 
life  of  her  husband  for  the  benefit  of 
herself  and  children,  is  not  subject  to 
the  claims  of  her  creditors  :  Leonard  v, 
Clinton,  26  Hun,  288. 

Contra  in  Massachusetts :  Norris  v, 
Massachusetts,  etc.,  181  Mass.,  294. 

The  proceeds  of  a  policy  of  life  in- 
surance which  is  payable  to  another 
than  the  insured  do  not  constitute  as- 
sets of  his  estate,  and  cannot  be  dis- 
posed of  by  him  by  will :  McClure  v. 
Johnson,  56  Iowa,  620. 

See  when  payable  to  legal  representa- 
tives: Kelly  V.  Mann,  56  Iowa,  625,  10 
N.  W.  Bepr.,  211. 


A  beneficiary  fund  payable  on  the 
death  of  a  member  of  an  association  to 
persons  named  by  him  is  not  to  be 
treated  as  a  part  of  his  estate,  subject 
to  his  debts,  and  does  not  go  to  the  ad- 
ministrator, but  should  be  paid  directly 
to  the  beneficiaries  or  to  their  guar- 
dian :  Supreme  Council,  etc.,  v.  Priest, 
46  Mich.,  429;  Ballou  v.  Gile,  50 
Wise,  614. 

Where  the  contract  between  a  benev- 
olent aid  association  and  its  individual 
members  is  for  the  payment  upon  the 
death  of  a  member  of  a  sum  of  money 
to  his  devisees,  and  such  member  dies 
intestate,  the  administrator  is  not  enti- 
tled to  recover  such  amount  from  the 
association  :  Worley  v.  North  Western, 
etc..  14  Cent.  L.  J.,  154,  U.  S.  Clr., 
Iowa  Dist. 

Plaintiff's  testator  was  a  member  of 
the  (conductors'  Life  Insurance  Com- 
pany, the  by-laws  of  which  provided 
that,  upon  the  death  of  any  member, 
each  of  the  survivors  should  pay  the 
sum  of  one  dollar,  and  that  the  pre- 
mium so  to  be  paid  in  the  case  of  the 
death  of  any  member,  **  may  be  disposed 
of  by  his  last  will  and  testament,  other- 
wise it  shall  belong  to  and  be  paid  to 
his  widow  ;  or  in  case  he  shall  leave 
no  widow,  then  to  the  heirs  and  legal 
representatives  of  the  deceased  ;  and 
in  the  absence  of  such  will,  and  in  case 
such  member  leave  no  widow,  heirs  or 
legal  representatives,  such  premium 
shall  revert  to  the  company."  Held, 
that  the  power  reserved  to  the  testator 
to  dispose  of  the  amount  payable  at 
his  death  was  in  the  nature  of  an  ap- 
pointment, and  must  be  exercised  as 
such. 

That  the  said  amount  would  not  pass 
as  a  part  of  his  estate  under  the  resid- 
uary clause  of  his  will,  but  only  in  pur- 
suance of  a  clause  expressing  in  clear 
and  unmistakable  terms  the  intention 
of  the  testator  to  divert  it  from  the 
purposes  to  which  by  the  by-laws  of 
the  company  it  was  to  be  devoted: 
Greeno  «.  Greeno,  28  Hun,  478. 

S.  P..  Wead  tJ.  Gray,  8  Mo.  App.  R., 
515.521. 

Where  policies  taken  out  by  a  hus- 
band upon  his  own  life,  payable  to  his 
representatives,  are  assigned  by  him 
to  his  wife,  who  thereafter,  with  intent 
to  defraud  her  creditors,  assigns  the 
policies  to  her  children,  the  creditors  of 
the  wife  are  entitled  to  recover  from 
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the  children  the  surrender  value  of  the 
X)olicie8  at  the  time  of  the  assignment 
to  them  :  Leonard  «.  Clinton,  26  Hun, 
289. 

See  Genesee  River,  etc.,  v.  Mead,  16 
N.  Y.  Weekly  Dig.,  486. 

A  brother  of  E.  insured  his  life  for 
her  benefit,  upon  his  death  the  insur- 
ance monej  was  paid  to  her  father,  who 
credited  it  to  her  private  account.  The 
brother  was  at  the  time  of  his  death 
indebted  to  the  father,  and  upon  a  sub- 
sequent statement  bj  £.  that  she  in- 
tended the  money  to  go  to  pay  such 
Indebtedness,  the  father  caused  the 
credit  of  said  money  to  be  transferred 
from  the  account  of  E.  to  that  of  the 
brother.  After  the  transfer  E.  was 
furnished  with  her  account,  her  atten- 
tion was  called  to  the  transfer  which 
she  said  was  correct.  She  settled  the 
account,  paying  a  small  balance  due 
thereon  and  receiving  a  receipt.  In  an 
action  by  the  executor  of  E.  to  recover 
of  her  father's  estate  the  amount  of  the 
insurance  money,  held  that  the  effect 
of  the  transaction  between  R  and  her 
father  was  to  divest  her  of  any  claim 
against  him  for  or  on  account  of  said 
money  ;  that  it  was  an  effectual  appro- 
priation by  her  of  her  money  in  pay- 
ment of  so  much  of  her  brother's 
indebtedness  ;  that  as  it  was  not  a  gift 
or  intended  as  such,  the  law  as  to  gifts 
inter  vivos  had  no  application  :  Hodge 
V.  Hoppock.  75  N.  Y.,  491. 

The  association  known  as  the  "  Mer- 
chants' Exchange  Mutual  Benevolent 
Society  of  St.  Louis  "  was  held  to  be  an 
insurance  company,  and  within  the 
laws  of  Missouri  concerning  life  insur- 
ance, and  held  also  not  to  be  exempt 
by  the  legislature  of  that  State  from 
the  obligation  to  comply  with  the  gen- 
eral insurance  laws  :  State  v.  Mer- 
chants, etc.,  72  Mo.,  146,  9  Amer.  L. 
Bee.,  33a 

A  contract  by  a  benefit  society  to  pay 
money  upon  the  death  of  one  of  its 
members  to  one  who  it  is  clearly  appa- 
rent has  no  interest  in  the  life  insured, 
l8  contrar3r  to  public  policy  and  will  not 
^     S%  ^5/<>»"ced:    Mutual,   etc.,  v.   Hoyt 
A     i^'  ^^P^»  ^7.  46  Mich..  473. 
A  wife  liaa  no  title  to  the  proceeds  of 
fc-«j,°%?J'^Dce    policy  upon    her   hus- 
*fce  Doi-     ^'  unless  it  be  so  expressed  in 
ihrnt  S        -y*  ^^o"firl»  til©  policy  recites 
«»^M,  ^?      premiums  were  paid  by  her, 
"     ^*^    fact  they  were  all  paid  by 


her  husband  or  his  creditors  :  Conn. 
Mut.,  etc.,  V.  Ryan,  8  Mo.  App.  R.,  535. 

Payment  of  the  premiums  by  a 
stranger  to  the  policy  without  any  con- 
tract with  the  person  entitled  to  the 
benefit  of  the  policy,  gives  no  title  to 
it  or  lien  on  the  insurance  moneys.  In 
the  eye  of  the  law,  the  person  making 
such  payment  is  a  mere  volunteer  : 
Lockwood  V.  Bishop,  51  How  Pr.,  221. 

Where  a  policy  of  insurance  has 
lapsed  by  reason  of  non-payment  of 
premiums,  an  agreement  whereby  the 
annual  premiums  are  paid  by  a  creditor 
of  the  insured,  with  the  consent  of  the 
company,  upon  the  condition  that  the 
premiums  so  paid  and  the  amount  dae 
such  creditor  shall  be  first  paid,  and  the 
balance  to  go  to  the  wife  and  children 
of  the  insured,  is  not  in  fraud  of  the 
rights  of  creditors  :  Bonnell  v.  Orahain, 
16  N.  Y.  Weekly  Dig.,  216. 

Defendant  became  a  member  of  a 
mutual  company,  whose  by-laws  pro- 
vided that  assessments  should  be  paid 
in  thirty  days  after  notice,  and  that  in 
case  such  payment  was  not  made,  the 
membership  should  cease  without  no- 
tice. Held,  that  the  issuance  of  a  cer- 
tificate was  a  good  consideration  for 
defendant's  agreement  to  pay  assess- 
ments ;  that  a  neglect  for  thirty  days  to 
pay  assessment  was  equivalent  to  a 
resignation  or  withdrawal,  and  that  de- 
fendant was  liable  for  losses  which  oc- 
curred prior  to  the  expiration  of  the 
thirty  days,  but  not  for  losses  happen- 
ing thereafter  :  McDonald  v.  Lewin,  16 
N.  Y.  Weekly  Dig.,  449. 

Where  C.  took  out  a  policy  of  insur- 
ance on  his  life  for  the  benefit  of  his 
wife,  and  the  insurance  company  failed 
during  the  lifetime  of  C:  Held,  C. 
might  sue  in  his  own  name  to  recover 
the  premiums  he  had  paid  :  Univer- 
sal, etc.,  V.  CogbUl,  30  Gratt.  (Va),  72. 

To  same  effect  also,  Simar  v.  Can 
ady,  53  N.  Y.,  298. 

Contra:  Trabandt  «.  Connecticut, 
etc.,  131  Mass.,  167. 

In  a  suit  on  the  policy  by  the  bene- 
ficiary against  the  insurance  company, 
declarations  and  admissions  of  the  in- 
sured as  to  the  state  of  his  health  at  the 
time  the  insurance  was  effected,  but 
made  four  or  five  months  thereafter,  are 
not  admissible  in  evidence  to  falsify 
representations  made  by  him  in  his 
application  for  the  insurance :  Valley 
Mutual  Life*.  Burke,  7  Virg.  L.  J.,  173. 
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A  certificate  of  membership  in  a  to  a  weekly  allowance  of  five  dollars." 
mataal  life  insurance  company  pro-  A  member  of  the  society  was  taken  ill 
Tided  that,  ou  the  death  of  the  wife  of  in  another  State,  and  sent  to  the  society 
the  plaintiff,  an  assessment  should  be  a  certificate  stating  his  illness,  and 
made  upon  the  policy  holders  in  the  signed  by  a  person  who  was  in  fact  a 
company  for  as  many  dollars  as  there  surgeon  in  attendance  upon  him,  but 
were  policy  holders,  and  that  the  sum  who  did  not  describe  himself  in  the 
collected,  not  exceeding  one  thousand  certificate  as  such.  Accompanying  the 
dollars,  should  be  paid  to  him  within  certificate  was  a  letter  from  the  mem- 
ninety  days  from  the  filing  of  the  proof  ber,  in  which  he  spoke  of  it  as  the 
of  death  :  Held,  that  a  declaration  con-  doctor's  certificate, 
taining  no  allegation  of  a  neglect  to  No  other  certificate  was  furnished 
make  the  assessment  provided  for,  and  until  after  his  return  to  this  State  about 
assigning  no  breach  except  of  a  prom-  three  months  later,  when  he  furnished 
ise  to  pay  one  thousand  daJlars,  was  a  certificate  that  he  had  been  ill  since 
fatally  defective,  and  that  the  defect  the  date  named  in  his  first  certificate, 
was  not  cured  by  the  verdict :  Curtis  Held,  that  the  first  certificate  was  a 
9.  Mutual  Benefit  Life  Co. ,  48  Conn. ,  98.  substantial  compliance  with  the  by-law, 

The  by-laws  of  an  incorporated  be-  and  entitled  the  member  to  receive  an 

nevolent  society  provided  that  a  sick  allowance  for  one  week  ;  and  that  he 

member,  upon  sending  to  the  society  was  not  entitled  to  any  further  alJow- 

"  every  week  during  iiis  sickness"  a  ance  :    Dolan  «.  Court  Good  Samaritan, 

certificate  signed  by  a  qualified  surgeon  128  Mass.,  487. 
stating  his  illness,  ''shall  be  entitled 
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[PRIVY  COUNCIL.] 

♦Charles  Hamon,  Plaintiff";  and  Josub  Josujb    [247 
George  Falle,  Defendant. 

ON   APPEAL   FROM   THE   BOTAL    COUBT    OF   THE   ISLAND   OF   JERSEY. 

Action  for  Damagea—BepresenUUion  hy  Defendants  to  Plaintiff's  Employer  in 
good  faith  in  the  course  ofthoir  Business. 

Declaration,  that  the  plaintiff,  a  certificated  master  mariner,  having  been  employed 
as  master  of  certain  vessels,  his  services  were  retained  by  the  proprietor  of  ship  U. ; 
that  he  was  getting  ready  to  take  command  thereof  when  he  found  that  the  defend- 
ant insarance  society  had  intimated  to  the  said  proprietor  that  if  the  plaintiff  were 
to  take  command  of  her  the  society  would  refuse  to  continue  to  insure  ner ;  that  he 
then  took  certain  steps  in  order  to  induce  the  society  to  reconsider  their  resolution 
or  to  ^ve  him  an  opportunity  of  refuting  the  reasons  they  might  have  for  it,  but  in 
Tain  ;  that  by  reason  of  this  proceeding  on  the  part  of  the  society  he  had  lost  his 
employment,  and  that  this  arbitrary  and  vexatious  conduct  on  the  part  of  the  soci- 
ety caused  him  considerable  damage  in  depriving  him  of  his  employment,  and  con- 
sequently of  the  means  of  providing  for  and  mamtaining  his  family — spraying  that 
the  conduct  of  the  society  might  be  declared  illegal,  arbitrary,  and  vexatious,  and 
that  they  might  pay  damages  £500. 

Plea  in  effect  that  the  defendants  acted  upon  information  which  they  believed 
to  be  true  that  the  plaintiff  was  addicted  to  intemperance,  that  they  communicated 
their  refusal  to  insure,  but  not  their  information,  to  the  defendants,  that  they  did  so 
in  good  £uth,  and  without  any  malice  towards  the  plaintiff,  without  any  desire  to 

(*)  Present: — Sia  James  W.  Colvulk,  Sib  Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 
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injure  him,  and  in  the  honest  belief  that  the  information  they  had  received  was  suffi- 
cient to  justify  the  course  which  ihey  took : 

Hdd,  that  such  defence  (if  proved)  was  a  sufficient  answer  to  the  prima  facie  caune 
of  action  disclosed  by  the  declaration.  The  representation  made  by  tiie  defendan  s 
wad  clearly  one  made  in  the  conduct  of  their  own  affairs  and  in  matters  in  whicii 
their  own  interest  was  concerned : 

Heldf  further,  that  such  defence  was  established  by  proof  that  the  defendants  had 
received  such  information,  and  had  reason  to  believe  it  to  be  true,  without  conclu- 
sively establishing  habits  of  intemperance  against  the  plaintiff  as  upon  a  plea  of 
justification.  > 

Appeal  from  a  judgment  of  the  Royal  Court  of  the  Island 
of  Jersey  (July  23,  1877). 

248]  *The  facts  of  the  case  and  the  j)leadings  sufficiently 
appear  in  the  judgment  of  their  Lordships. 

Mr.  Pollardy  and  Mr.  Channell^  for  the  appellants. 

Mr.  Benjamin^  Q.C.,  Mr.  Bompas^  Q.C.,  and  Mr.  Peth- 
eram^  for  the  respondent. 

The  judgment  of  their  Lordships  was  delivered  by 

SiE  James  W.  Colvile  :  The  plaintiff  in  this  case  is  a 
master  mariner  holding  a  certificate  from  the  Board  of  Trade. 
The  defendant  was,  when  the  action  was  brought,  the  presi- 
dent of  the  Jersey  Mutual  Insurance  Society  for  Shipping, 
and  is  sued  as  the  representative  of  that  society.  The  soci- 
ety is,  as  its  name  imports,  a  mutual  insurance  society  for 
shipping,  and  is  governed  by  the  rules  which  were  put  in  as 

Eart  of  the  evidence  before  the  court  below,  and  are  now 
efore  their  Lordships.  Some  of  those  rules  will  have  to  be 
more  particularly  considered  hereafter,  but  it  is  sufficient  at 
present  to  state  that  the  general  course  of  business  of  the 
society  seems  to  be  that  the  different  shipowners  who  become 
members  of  it  underwrite  each  other's  vessels  in  a  certain 
proportion,  and  that  the  insurances  effected  are  in  the  na- 
ture of  time  policies  for  one  year. 

The  action  is  a  peculiar  one.  The  effect  of  the  pleading 
in  the  nature  of  a  declaration  is  as  follows : — that  the  plain- 
tiff holding  the  position  which  has  been  already  mentioned, 
and  having  been  employed  as  master  of  certain  specified  ves- 
sels, and  in  particular  of  the  Dora,  which  then  belonged  to 
the  late  M.  Felix  Briard,  his  services  were  retained  by  M. 
James  Sebire,  the  proprietor  of  the  ship  Ulysses  ;  that  he 
was  getting  ready  to  take  the  command  of  that  vessel  when 
he  found  that  the  insurance  society  had  intimated  to  M.  Se- 
bire that  if  the  plaintiff  were  to  take  command  of  her,  the 
society  would  refuse  to  continue  to  insure  her ;  that  he  then 
took  certain  steps  in  order  to  induce  the  society  to  recon- 
sider their  resolution,  or  to  give  him  an  opportunity  of  re- 
futing the  reasons  they  might  have  for  it,  but  in  vain ;  that 
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by  reason  of  this  proceeding  on  the  part  of  the  society  the 
had  lost  his  employment,  *and  that  this  arbitrary  [249 
and  vexatious  conduct  on  the  part  of  the  society  caused  him 
considerable  damage  in  depriving  him  of  his  employment, 
and  consequently  of  the  means  of  providing  for  and  main- 
taining his  family.  And  he  prayed  that  the  conduct  of  the 
society  might  be  declared  illegal,  arbitrary,  and  vexatious, 
and  that  they  might  pay  the  damages  claimed  to  the  amount 
of  £500. 

In  the  first  instance,  the  society  took  the  proceeding  which 
is  set  out  in  the  record,  which  is  partly  in  the  nature  of  a 
demurrer ;  but  also  sets  forth  the  resolutions  of  the  commit- 
tee under  which  the  telegrams  which  had  passed  between 
them  and  M.  Sebire  were  sent,  and  which  were  in  fact  the 
cause  of  the  plaintiflTs  non-engagement  as  master  of  the  ves- 
sel. The  effect  of  this  pleading  was  to  submit  that  there 
was  no  ground  of  action.  The  court,  however,  considering 
that  the  course  adopted  by  the  society  had  caused  consider- 
able damage  to  M.  Hamon  in  preventing  him  from  following 
his  profession  as  a  master  mariner ;  that  the  resolutions  of 
the  committee  produced  by  the  defendant  contained  no  TJiotp" 
or  reason  to  justify  the  proceeding  which  the  committee  had 
thought  fit  to  adopt ;  and  that  such  a  proceeding,  if  adopt- 
ed— ^' sans  cause  on  raison  valahle^^ — without  cause  or 
valid  reason,  would  be.  an  arbitrary  and  vexatious  act,  that 
would  give  a  right  of  action  to  the  person  who  was  subject 
to  it ;  decided  that  the  society  ought  to  suffer  the  conse- 
quences of  its  act,  unless  it  furnished  suflicient  grounds  or 
motives  to  justify  its  conduct.  Leave  was  given  to  appeal  to 
the  full  court,  the  court  of  greater  number,  but  the  defend- 
ants have  never  availed  themselves  of  that  permission.  Mr. 
Benjamin  has,  in  argument,  fairly  admitted  that  the  decla- 
ration, must  be  taken  to  disclose  2l  prima  facie  cause  of  ac- 
tion ;  and  that  the  only  question  is  whether  the  plea  or 
pretention  which  the  defendants  filed  under  the  last- men- 
tioned order  has  been  proved,  and  if  proved  constitutes  a 
valid  defence. 

That  pretention  is  to  be  found  in  the  record.  In  substance 
it  pleads  that  the  committee  of  administration  only  took  the 
course  they  did  in  consequence  of  the  information  which  they 
had  received  from  sources  respectable  in  themselves  and 
worthy  of  belief,  and  which  in  the  opinion  of  the  committee 
established  that  M.  Hamon  when  in  command  of  the  ship 
Dora,  belonging  to  *Messr8.  Felix  Briard  &  Co.,  had  [250 
been  guilty  of  and  had  given  way  to  intemperance,  and  had 
conducted  himself  in  such  away  as  not  to  deserve  the  con- 
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fidence  of  his  owners,  who  had  dismissed  him  from  their 
service  ;  that  in  those  circumstances,  the  committee  not  be- 
ing able  to  have  confidence  in  M.  Hamon,  and  thinking  that 
an  insurance  was  a  purely  voluntary  act  on  their  part,  had 
decided  not  to  expose  the  society  to  the  risk  of  becoming 
responsible  for  the  fate  of  a  ship  which  would  be  placed 
under  the  command  of  a  man  whom  they  had  reason  to  be- 
lieve was  addicted  to  a  vice  criminal  in  any  case,  but  still 
more  so  in  the  case  of  a  man  holding  the  position  of  master 
of  a  vessel ;  that  having  taken  that  determination,  the  com- 
mittee confined  themselves  to  communicating  to  M.  Sebire, 
without  letting  him  know  in  terms  the  information  which 
they  had  received  on  the  subject  of  M.  Hamon,  whom,  so 
long  as  they  could  protect  the  interests  of  the  society,  they 
had  no  desire  to  injure.  It  further  states  that  in  support  of 
their  pretention  the  defendants  produced  the  letter  from  M. 
Briard,  which  is  to  be  found  in  the  evidence,  and  which 
they  say  was  brought  by  M.  Hamon  to  the  office  of  the  so- 
ciety only  a  few  days  before  the  date  of  the  correspondence 
between  M.  Sebire  and  the  committee,  and  they  contend  that 
that  letter  alone  justifies  fully  the  conduct  of  the  society 
against  Hamon,  and  that  it  was  of  a  kind  and  of  a  nature  to 
inspire  doubt  with  reference  to  him  and  distrust  of  him,  and 
that  they  cannot  be  bound  to  furnish  legal  proof  of  the  con- 
duct of  Hamon  whilst  he  had  the  command  of  the  vessel 
Dora,  but  that  it  sufficed  that  they  should  have  reasonable 
grounds  for  refusing  to  place  their  interest  at  the  risk  of  the 
conduct  or  acts  of  Hamon. 

The  efl^ect  of  the  defence  thus  pleaded  is  clearly  that  the 
defendants  acted  in  good  faith  and  without  any  malice  to- 
wards the  plaintiff,  without  any  desire  to  injure  him,  and  in 
the  honest  belief  that  the  information  they  had  received  was 
sufficient  to  justify  the  course  which  they  took.  Their  Lord- 
ships are  of  opinion  that  such  a  defence,  if  proved,  is  a  suffi- 
cient answer  to  the  prima  facte  cause  of  action  disclosed  by 
the  declaration.  The  finding  of  the  court  that  the  act  of  the 
defendants  would  be  arbitrary  and  vexatious,  and  that  the 
defendants  would  be  liable  for  damages  unless  they  could 
show  sufficient  motives  to  justify  what  they  did,  points  to 
251]  *that  conclusion.  Their  Lordships  further  think 
that  if  the  case  is  to  be  likened  (as  in  the  argument  it  has 
been)  to  an  action  for  defamation  it  would  fall  within  the 
rule  thus  laid  down  by  Mr.  Baron  Parke  in  the  case  of  Too- 
good  V.  Spyring  (*) :  '*In  general  an  action  lies  for  the  ma- 
licious publication  of  statements  which  are  false  in  fact,  and 

(>)  1  C.  M.  tfc  R.,  193. 
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injurions  to  the  character  of  another  (within  the  well-known 
limits  as  to  verbal  slander),  and  the  law  considers  such  pub- 
lication  as  malicious  unless  it  is  fairly  made  by  a  person  in 
the  discharge  of  some  public  or  private  duty,  whether  legal 
or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters 
where  his  interest  is  concerned."  In  the  present  case  their 
Lordships  think  that  the  representation  made  by  the  society 
to  Sebire  was  clearly  one  made  in  the  conduct  of  its  own 
affairs,  and  in  matters  in  which  their  own  interest  was  con- 
cerned. 

It  was  argued,  however,  that  the  defendants  were  not  en- 
titled to  the  benefit  of  this  rule  by  reason  of  their  non-ob- 
servance of  the  rules  by  which  the  society  is  governed.  The 
objection  founded  on  the  non-observance  of  the  rules  may 
be  taken  to  be  either  that  those  rules  created  a  positive  duty 
on  the  part  of  the  defendants  towards  the  plaintiff,  of  whicli 
the  non-observance  of  the  rules  was  a  breach,  which  in  itself 
constituted  a  cause  of  action ;  or  that  the  non-observance  of 
the  rules,  and  therefore  the  irregularity  of  the  proceedings 
adopted  by  the  society,  were  evidence  of  actual  malice  suffi- 
cient to  deprive  the  defendants  of  any  defence  which  they 
might  have  on  the  ground  of  privilege. 

It  will  be  convenient  now  to  deal  with  the  question  which 
lias  been  thus  raised  upon  the  rules  in  either  form.  In  their 
Lordships'  opinion  it  is  impossible  to  treat  these  rules  as 
constituting  anything  in  the  nature  of  a  contract  between 
the  society  and  the  plaintiff,  or  as  imposing  upon  them  in 
the  actual  circumstances  of  the  case  any  positive  duty  to- 
wards him.  If,  therefore,  what  the  defendants  did  was  not 
otherwise  actionable,  a  departure  from  the  rules,  even  if  the 
case  were  within  them,  unless  shown  to  be  malicious,  would 
not  make  it  actionable. 

They  do  not,  however,  think  that  in  this  case  the  non-ob- 
servance of  the  rules  has  been  established.  Those  that  are 
chiefly  relied  upon  are  the  63d  and  the  37th  in  the  earlier 
edition  of  the *rules.  The  63d  is :  "That  the  owners  [252 
of  vessels  insured  in  this  society  are  hereby  required,  when 
they  appoint  masters  to  the  command  of  their  vessels,  to 
give  notice  thereof  in  writing  to  the  secretary  within  forty- 
eight  hours,  under  a  penalty  of  Is,  per  cent,  on  the  amount 
insured  on  said  vessel."  It  is  said  that  Sebire's  notice  that 
be  was  about  to  put  the  plaintiff  in  command  of  his  vessel 
was  given  under  this  rule,  and  that  that  necessarily  implied 
that  the  appointment  had  been  actually  made,  a  fact  which 
would  bring  the  master  within  the  operation  of  the  other 
rule.     Their  Lordships  are  not  prepared  to  put  that  con- 
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struction  upon  the  63d  rule.  They  think  that  it  may  very 
well  be  taken  to  mean  that  when  the  owners,  as  in  this  case, 
are  about  to  appoint  a  new  master  to  the  command  of  their 
vessel,  they  are  to  give  notice  of  it  to  the  secretary  with  a 
view  to  any  objection  being  made  by  the  society  which  it 
might  be  competent  for  them  to  make ;  and  that  even  if  the 
rule  be  taken  to  apply  only  to  an  actual  appointment,  the 
evidence  fails  to  show  that  in  this  case  there  had  been  an 
actual  and  complete  appointment  of  the  plaintiff  as  master 
of  the  Ulysses,  which  on  that  construction  of  the  rule  would 
bring  him  within  it.  Again,  whatever  may  be  the  construc- 
tion to  be  put  upon  the  53d  rule,  their  Lordships  do  not 
think  that  in  this  case  the  master  can  in  any  way  be  brought 
within  the  operation  of  the  37th  rule  so  as  to  make  it  im- 

¥erative  upon  the  society  to  proceed  under  its  provisions, 
hat  rule  says:  ''That  masters  who  by  habitual  intemper- 
ance may  endanger  the  lives  or  property  under  their  charge, 
shall  also  be  considered  unfit  to  command  any  vessel  insured 
in  this  society  ;  and  whenever  such  cases  are  reported,  and 
after  due  inquiry  found  correct,  they  will  be  submitted  to  a 
full  committee  who  will  have  power  to  dismiss  or  suspend 
any  master  so  addicted  for  no  less  a  period  than  six  months 
after  his  arrival  in  a  port  of  discharge  in  the  United  King- 
dom ;  and  no  master  dismissed  shall  continue  to  sail  in  any 
vessel  in  this  society  during  the  period  of  such  suspension 
in  any  capacity  whatever."  No  doubt  if  a  master  has  been 
actually  appointed  to  a  vessel,  and  the  society  seeks  to  sub- 
ject him  to  the  consequences,  either  of  absolute  dismissal  or 
of  suspension  for  a  period  of  not  less  than  six  months,  so  as 
to  make  it  impossible  for  him  to  continue  to  sail  in  any  ves- 
sel insured  by  the  society  during  the  period  of  suspension 
253]  *in  any  capacity  whatever, — if  they  proceed  against 
him  with  the  view  of  affecting  him  with  these  penal  conse- 
quences, the  rule  may  be  applicable.  But  in  this  case  they 
did  not  act  or  profess  to  act  under  this  rule,  and  supposing 
that  what  they  have  done  in  this  case  be  justifiable  but  for 
the  rule,  the  non-observance  of  the  rule  does  not  appear  to 
their  Lordships  in  any  degree  to  make  it  the  less  justifiable ; 
or  to  afford  any  proof,  or  indeed  evidence  of  actual  malice 
in  the  transaction. 

Their  Lordships  having  stated  their  view  of  the  issue  which 
went  down  to  the  principal  court  to  be  tried  between  the 

Sarties,  have  now  to  consider  whether  that  court  was  justi- 
ed  in  finding  that  the  plea  or  pretention  was  substantially 
proved.  In  their  Lordships'  opinion  it  is  in  substance 
proved  by  the  evidence  of  M.  Briard  alone.     It  appears  clear 
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by  the  evidence  of  that  witness,  who  mnst  be  assumed  to 
have  been  called  by  the  plaintiff,  since  his  examination  in 
chief  is  by  the  plaintiff,  that  there  had  been  some  reports  of 
intemperance  which  led  to  the  inquiry  to  which  M.  Briard 
deposes  as  having  taken  place  on  the  arrival  of  the  vessel  at 
Liverpool.  M.  Briard  states  that  he  examined  all  the  crew 
on  that  occasion,  and  that  all  except  one  supported  the 
charges  of  drunkenness,  both  in  Java  and  on  the  voyage  be- 
tween Java  and  the  Cape  of  Good  Hope  or  St.  Helena. 
There  seems  to  have  been  no  suggestion  of  intemperance 
after  St.  Helena.     M.  Briard' s  evidence  seems  also  to  sup- 

g>rt  the  allegation  that  in  consequence  of  that  inquiry  M. 
amon  did  cease  to  be  master  of  the  vessel ;  and  it  appears 
further  by  a  letter  of  M.  Briard,  the  contents  of  which  seem 
upon  the  evidence  to  have  been  known  to  the  plaintiff,  that 
he  remained  out  of  employment  from  that  time  up  to  the 
date  of  the  letter.  These  circumstances  were  given  in  evi- 
dence to  show  that  M.  Briard  had  grounds  for  the  state- 
nients  he  made  to  the  society,  though  the  more  material 
question  is,  whether  the  company  bona  fide  believed  on  rea- 
sonable grounds  the  truth  of  those  statements.  M.  Briard' s 
letter  seems  to  have  been  written  under  these  circumstances : 
when  M.  Sebire's  letter  of  the  22d  of  September  came  to 
the  society,  stating,  as  they  say,  that  he  was  about  to  ap- 
point the  plaintiff  to  the  command  of  the  Ulysses,  they 
telegraphed  to  M.  Sebire  the  tirst  resolution  of  the  com- 
mittee objecting  to  the  appointment ;  but  it  *appear8  [254 
that  before  that  there  had  been  a  verbal  communication  be- 
tween the  secretary  of  the  society  and  M.  Briard.  That  was* 
on  Friday,  the  26th.  On  the  following  Monday  the  plaintiff 
applied  to  M.  Briard  evidently  with  the  intention  to  get  him 
to  say  what  he  could  for  him,  and  M.  Briard  then  wrote : 
*^  Captain  Hamon  has  just  applied  to  me  for  a  reference  in 
writing  respecting  his  conduct  whilst  in  charge  of  the  Dora. 
I  can  only  repeat  what  I  stated  to  Mr.  Neel,  the  secretary, 
last  Friday,  that  he  had  indulged  in  intoxicating  liquors 
whilst  at  Java  and  on  the  homeward  passage,  but  that  after 
passing  the  Cape  he  had  all  liquor  thrown  overboard.  He 
has  never  met  with  any  accident  to  a  vessel  under  his  com- 
mand that  I  am  aware  of,  and  I  think  the  time  he  has  been 
out  of  employment  will  have  been  a  lesson  to  him  for  the 
future."  M.  Briard  seems  to  have  written  with  the  intention 
of  doing  the  best  he  could  for  the  plaintiff  in  order  to  get 
the  committee  to  reconsider  their  resolution  of  the  26th  of 
September.  It  is  not  very  clearly  proved  when  tl)at  letter 
came  before  the  committee,  or  whether  it  was  before  them 
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when  they  came  to  the  resolution  of  the  same  date,  Monday, 
the  28th,  refusing  to  alter  the  former  resolution  ;  but  that 
circumstance  is  not,  in  their  Lordships'  view,  very  material 
to  the  issue  whether  the  defendants  have  established  the 
broad  ground  that  they  did  act  bona  fide  and  upon  informa- 
tion previously  received  which  they  had  reason  to  believe  to 
be  true.  Certainly  the  letter,  if  it  had  been  before  them, 
would  not  have  qualified  that  belief,  because  it  contains  an 
admission  of  the  supposed  intoxication  on  the  voyage  home  ; 
whilst  it  puts  to  the  committee  that  M.  Hamon  having  been 
so  long  out  of  employment,  might  reasonably  be  supposed 
to  have  resolved  to  conduct  himself  better  for  the  future. 

Their  Lordships  being  of  opinion  that  the  evidence  of  M. 
Briard  alone  is  sufficient  to  establish  the  substantial  part  of 
the  plea,  and  to  support  the  finding  of  the  court,  are  glad  to 
feel  themselves  relieved  from  the  necessity  of  expressing  any 
opinion  whether  the  charge  of  intoxication,  upon  which 
there  is  conflicting  evidence  has  been  actually  and  in  point 
of  fact  brought  home  to  the  plaintiflf ;  nor  do  they  under- 
stand that  the  Court  of  Jersey  has  found  more  than  that  the 
defendants  had  established  that  they  had  sufficient  motives 
255]  and  reasons  to  justify  their  conduct,  such  *motive8 
and  reasons  bein^  the  information  they  had  received,  and  a 
bona  fide  belief  in  the  truth  of  it.  Such  a  finding  is  ob- 
viously far  less  prejudicial  to  M.  Hamon' s  character  than 
one  that  the  habits  of  intemperance  imputed  to  him  had  been 
completely  and  conclusively  established  against  him  as  upon 
a  plea  of  justification.  On  the  other  hand,  this  considera- 
tion is  sufficient  to  dispose  of  the  applications  which  have 
been  made  to  their  Lordships  to  grant  further  inquiry.  The 
question  to  be  tried  was,  whether  the  defendants  were  justi- 
bed  in  what  they  did,  and  that  question  has  on  sufficient 
evidence  been  determined  in  their  favor.  Their  Lordships 
would  not  be  justified  in  reopening  the  case  upon  any  of  the 
grounds  which  have  been  taken  by  the  plaintiflf,  in  order  to 
try  at  the  expense  of  the  defendants  a  question  which  is  not 
strictly  relevant  to  the  real  issue  between  the  parties. 

Their  Lordships  must  advise  Her  Majesty  to  dismiss  the 
appeal,  and  to  affirm  the  judgment  of  the  Jersey  court 
The  plaintiff  having  been  admitted  to  appeal  in  formd  pau- 
peris^ there  will  of  course  be  no  order  as  to  costs. 

Solicitor  for  the  appellant:  John  Mae. 
Solicitors  for  the  respondent :    Saunders^  HawJctford  & 
Bennett. 


Vol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  173 

J.C.  Borough  of  Bathurst  v.  Macpherson.  1879 


[4  Appeal  Cases,  266.] 
[J.C.(*),  Feb.  1,  4,  5;   March  11,  1879. 
[PRIVY  COUNCIL.] 

*The  Borough  of  Bathurst,  Defendants:  and    [256 
William  Macpherson,  Plaintiff. 

ON   APPEAL   FBOM   THE   SUPREME    COURT    OF   NEW   SOUTH    WALKS. 

Nuuanee  in  the  Hightoay — Special  Damage— Whether  Municipality  liable  for 
Non-repair  of  Roads  and  DraiiU—New  South  Wales  Ads,  No.  13  of  1858  and 
No.\2of\m, 

The  mnnicipality  of  6.,  incorporated  under  New  South  Wales  Acts,  No.  13  of  1868 
and  No.  12  of  1867,  and  having  thereunder  the  care,  construction,  and  management 
of  the  roads  and  streets  within  their  municipality,  constructed  therein  a  barrel  drain 
into  which  ran  an  open  drain,  the  brickwork  of  which  having  broken  away,  and  not 
having  been  repiured,  a  hole  was  caused,  into  which  the  plaintiff's  horse  fell,  carry- 
ing the  plaintiff  with  him,  crushing  the  plaintiffs  leg  against  one  side  of  the  hole, 
and  canmng  a  compound  fracture  of  the  leg. 

In  an  action  claiming  damages  against  the  municipality  (a)  for  negligence  in  con- 
structing the  street,  (h)  for  negligence  in  keeping  and  maintaining  the  street,  and  nr>t 
repairing  the  drain,  gutter,  or  sewer  in.  the  said  street  (plea,  the  general  issue)  the 
Chief  Justice  directed  the  jury  that  the  defendants  under  their  act  of  incorporation 
iNrere  not  liable  for  the  result  of  any  mere  nonfeasance ;  that  if  they  thougnt  fit  to 
construct  a  sewer,  and  did  the  work  in  so  negligent  a  manner  as  to  bring  about  the 
accident,  they  were  liable  for  that  misfeasance ;  but  if  they  constructed  the  sewer 
properly  in  the  first  instance  and  it  became  defective  afterwards  they  were  not  bound 
to  repair  it ;  and  further,  that  if  the  defective  state  in  which  the  drain  was  arose 
from  the  operation  of  the  ii^eather  or  wear  and  tear,  it  having  been  properly  con- 
structed originally,  they  were  not  liable.     Verdict  for  defendants: 

H^,  on  motion  for  a  new  trial,  that  as  regards  {b)  there  was  misdirection.  The 
barrel  drain  was  not  only  made  by  the  defendants,  but  tl^e  sole  control  and  manage- 
ment of  it  were  by  the  statute  vested  in  them.  By  reason  of  their  construction  of 
that  dndn  and  their  neglect  to  repair  it,  whereby,  as  an  indirect  but  natural  conse- 
quence the  dangerous  hole  was  Ibrnied,  which  was  left  open  and  unfenced,  they 
caused  a  nuisance  in  the  highway  for  which,  whatever  their  statutory  obligation  to 
repair  may  have  been,  they  were  liable  to  an  indictment,  and  also  to  an  action  by 
the  pUdntiff  who  had  sustained  direct  and  particular  damage  from  their  breach  of 
duty. 

Appeal  from  an  order  of  the  Supreme  Court  (June  29, 
1877)  making  absolute  with  costs  a  rule  for  a  new  trial 

*The  respondent  sued  the  appellants,  as  appeared  [257 
by  the  declaration  filed  on  the  19th  of  December,  1876, 
on  two  grounds,  the  first  count  of  his  declaration  in  effect 
alleging  that  in  consequence  of  the  negligence  of  the  appel- 
lants in  and  about  the  care,  construction,  and  management 
of  certain  streets  (to  wit),  Durham  and  Hope  Streets,  in 
the  borough  of  Bathurst,  of  which  streets  the  appellants 
had  had  the  care,  construction,  and  management,  and  also 

(*)  Present: — Sm  James  W.  Colvilb,  Sia  Barnes  Peacock,  Sir  Montague  E. 
Sicnra,  and  Sib  Robert  P.  Collibb. 
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in  the  making  of  a  certain  drain  in  and  along  the  said  streets, 
and  in  allowing  and  snffering  the  same  to  be  in  a  condition 
dangerous  to  persons  lawfully  passing  over  or  along  the  said 
streets,  whereby  the  respondent  whilst  lawfully  passing  over 
and  along  the  said  streets  received  injuries ;  and  the  second 
count  of  the  said  declaration  alleging  in  effect  that  in  conse- 
C[uence  of  the  appellants  negligently  managing  and  continu- 
ing the  said  drain  along  the  said  streets,  and  neglecting  to 
repair  the  said  drain,  the  same  became  and  was  dangerous 
to  persons  lawfully  passing  over  and  along  the  said  streets, 
whereby  the  respondent  whilst  lawfully  passing  as  afore- 
said received  injuries.  To  this  declaration  the  appellants 
pleaded  not  guilty,  and  issue  was  joined. 

The  facts  and  the  direction  of  the  Chief  Justice  to  the 
jury  at  the  trial  appear  in  the  judgment  of  their  Lordships. 

The  jury  found  a  verdict  for  the  appellants. 

On  the  4th  of  June,  1877,  a  rule  nisi  was  granted  calling 
upon  the  appellants  to  show  cause  ''why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
the  ruling  and  direction  of  his  honor  the  Chief  Justice,  that 
the  plaintiff  could  not  recover  on  the  ground  that  the 
appellants  were  not  bound  to  repair  or  keep  in  repair,  was 
erroneous." 

The  rule  nisi  was  made  absolute  with  costs  by  order  of 
the  Supreme  Court  (Hargrave  and  Sir  W.  Manning,  JJ., 
Martin,  C.J.,  dissenting). 

The  Chief  Justice  was  of  opinion  that  at  common  law 
no  liability  was  cast  upon  municipalities  to  keep  in  repair 
public  roads  and  drains  within  the  boundaries ;  that  the  law 
of  New  South  Wales  governing  the  question  was  the  117tli 
section  of  the  Municipalities  Act,  the  words  of  which  are 
''that  the  council  shall  within  the  boundaries  of  the  muni- 
cipality have  the  care,  construction,  and  mangement  of 
258]  public  roads  ;"  and  that  those  *  words  created  no  ob- 
ligation upon  the  municipality  to  keep  such  roads  in  repair, 
but  merely  appoint  the  council  the  persons  to  exercise  any 
care  over  the  roads  that  may  be  exercised.  The  other  two 
learned  judges  were  of  a  contrary  opinion,  holding  that  the 
words  of  the  117th  section,  and  of  the  other  sections  of  the 
act,  did  cast  a  duty  upon  the  council  to  keep  the  roads  within 
the  boundaries  of  the  municipality  in  such  a  condition  of  re- 
pair as  to  prevent  danger  to  the  lives  and  limbs  of  passersby. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Boddam^  for  the  appel- 
lants :  The  borough  may  have  been  liable  to  an  indictment 
in  this  case,  but  that  is  the  only  remedy,  unless  another  has 
been  specially  created  by  the  acts  of  1858  and  1867.     At  com- 
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mon  law  there  is  no  liability  for  nonfeasance,  only  for  mis- 
feasance. The  principle  upon  which  that  distinction  rests  is 
that,  while  at  common  law  everybody  is  liable  to  an  indict- 
ment for  a  nuisuance,  he  is  not  liable  for  nonfeasance  unless 
a  statutory  duty  to  do  a  thing  is  shown,  and  then  the 
nonfeasance  becomes  a  statutory  misdemeanor,  and  does 
not  involve  liability  at  common  law.  Here  the  act  of  1867 
gave  the  municipality  power  to  levy  rates,  but  it  did  not 
impose  a  duty  to  repair  the  streets,  or  roads,  or  drains. 

Reference  was  made  to  Russell  v.  The  Men  of  Devon  ('), 
where  it  was  held  that  no  action  would  lie  against  the  inhab- 
itants of  a  county  or  parish  for  breach  of  a  public  duty,  be- 
cause they  were  not  a  corporation ;  to  Harris  and  Wife  v 
Baker  ('),  where  it  was  held  that  there  was  no  liability  on 
the  part  of  trustees  of  a  public  road  because  of  remoteness, 
a  power  moreover,  having  been  conferred  upon  them  by  act 
of  Parliament,  and  not  a  duty  imposed ;  to  Mackinnon  v. 
Penson  Q,  where  it  was  held  that  inasmuch  as  the  highway 
ought  to  be  repaired  by  the  public,  an  injury  arising  from 
that  neglect  cannot  be  the  subject  of  an  action,  but  is  only 
ground  for  the  Crown  interfering.  In  that  case  also  it  was 
held  that  an  action  does  not  lie  against  a  county  surveyor 
for  non-repair  under  a  statute  which  enables  a  county  to  sue 
and  be  sued  in  the  name  of  the  surveyor.  See  also  Metcalfe 
V.  *Heth€Tington  C).  An  action  for  nonfeasance  does  [259 
not  lie  at  common  law  against  surveyors  of  highways;  it 
must  be  given  by  statute :  Toung  v.  Davies  (*).  Nor  against 
a  metropolitan  vestry:  Parsons  v.  Vestry  of  St  Matthew, 
Bethnal  Oreen  (') ;  Wilson  v.  Mayor  arid  Corporation  of 
Halifax  (').  Nor  against  a  local  board  of  health  :  Oibson 
V.  Mayor  of  Preston  (').  See  also  Foreman  v.  Mayor  of 
Canterbury  (•). 

There  was  further  no  liability  on  the  part  of  the  appel- 
lants. The  Municipalities  Act  did  not  impose  on  them  any 
duty  to  repair,  and  keep  in  repair  all  the  streets  in  the 
borough.  Such  a  duty,  in  order  to  give  a  right  of  action  for 
the  breach  thereof,  must  be  created  by  common  law,  or  by 
statute,  or  by  charter,  which  is  a  contract  with  the  Crown  : 
Mayor  and  Burgesses  of  Lyme  Regis  v.  Henley  (") ;  Hart- 

0)  2  T.  R.,  667.  (»)  7  H.  A  N..  760;  and  in  error,  2  H. 

(«)  4  M.  &  S.,  27.  ■  A  C.  197. 

(»)  8  Ex.,  819;  on  appeal,  9  Ex.,  609;  (•)  Law  Rep.,  8  C.  P.,  66. 

S.  C,  22  L.  J.  Mag.  Dec,  67;  28  L.  J.  (')  Law  Rep.,  8  Ex.,  114. 

Mag.  Dec.  97.  (*)  Law  Rep.,  6  Q.  B.,  218. 

(*)  11  Ex,  257;  24  L.  J.  (Ex.),  814.  (»)  Law  Rep.,  6  Q  B.,  214. 

{'«)  8  Bli.  (N.S.),  690;  8  B.  A  A.,  77. 
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nail  V.  The  Hyde  Commissioners  (*) ;  Couch  v.  Steele  (*). 
Where  a  duty  is  created  by  statute,  if  there  is  a  penalty  at- 
tached, no  action  lies  unless  expressly  given  by  the  statute: 
Atkinson  v.  Newcastle  and  Gateshead  Waierworks  CoTn- 
pany  {').  Where  a  statute  gives  a  power  to  do  an  act,  and 
a  power  to  raise  tolls  in  order  so  to  do,  a  duty  arises  to  every 
individual  from  whom  a  toll  is  taken :  Winch  v.  Conserva- 
tors of  Thames  (*).  A  mere  power  to  do  an  act  is  not 
sufficient  to  impose  an  obligation  to  do  it  and  confer  a  right 
of  action  for  breach  thereof  by  a  party  injured.  In  this 
case  there  was  no  statutable  or  common  law  duty  to  repair, 
there  was  merely  a  power  to  levy  rates,  without  any  imper- 
ative duty  to  apply  the  funds  when  raised  to  any  specified 
object. 

Mr.  Willis,  Q.C.,  and  Mr.  Thomas,  for  the  respondent: 
The  evidence  established  that  the  streets  and  drains  in  ques- 
tion were  within  the  boundaries  of  the  municipality;  that 
the  hole  into  which  the  respondent  fell  was  caused  by  the 
260]  brickwork  not  *being  repaired,  and  the  rain  tearing 
away  the  soil  in  consequence ;  that  the  appellants  had 
suffered  it  to  remain  in  a  dangerous  condition  for  two  years ; 
at  the  time  of  the  accident  there  was  neither  light  to  warn 
nor  railing  to  protect  the  respondent  from  peril.  The  whole 
question  is  whether,  under  these  circumstances,  there  was 
any  breach  of  duty  on  the  part  of  the  appellants  for  which 
an  action  will  lie.     It  is  submitted  that  under  the  Munici- 

{>alitie8  Acts  of  1858  and  1867,  the  appellants  were  bound  to 
:eep  the  roads  and  drains  within  their  boundaries  in  such  a 
condition  as  not  to  be  dangerous  to  life  and  limb.  There 
was  a  duty  to  all  persons  generally,  and  therefore  the  cor- 
poration could  be  indicted  :  Mayor  and  Burgesses  of  Lyme 
Itegis  V.  Henley  (*). 

No  doubt  if  a  duty  is  created  for  the  fir^  time  by  an  act, 
and  a  remedy  is  given  by  that  act,  the  plaintiflF  is  confined 
to  that  remedy.  But  inasmuch  as  the  obligation  to  repair 
roads  and  drains  arises  solely  under  the  act  in  question  in 
this  case,  if  neither  an  indictment  nor  an  action  lies  it  would 
be  a  mere  matter  of  discretion  in  New  South  Wales  whether 
the  roads  were  kept  in  good  and  proper  order  or  not,  and 
there  would  be  no  method  of  enforcing  it.  See  the  Act  of 
1867,  sects.  119,  123,  and  164.  The  duty  here  is  imposed  by 
statute,  for  the  benefit  of  all,  and  therefore  the  respondent 

(«)  4  B.  A  S.,  861 ;  33  L.  J.  (aB.),  89.        (*)  Law  Rep.,  7  C.  P..  468 ;    8  Eng.  R., 

n  8  E.  A  B.,  402;  23  L.  J.  (Q.B.),  121.  344  ;  in  error,  Law  Rep.,  9  C.  P.,  878; 

(»)  Law  Rep.,  6  Ex.,  404;   on  appeal,  10  Ene:.  R.,  212. 
2  Ex.  D.,  441.  (*)  8  Bli.  (N.S.),  690,  at  pp.  714,  716. 
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bsLB  a  right  of  action  unless  taken  away  by  statute :  Coe  v. 
Wise  (').  No  case  goes  to  the  length  that  where  a  duty  is 
cast  by  statute  on  a  man,  an  action  does  not  lie  for  special 
damages  for  the  breach  thereof.  See  Henley  v.  Mayor  of 
I/yme  Regis  (*).  Couch  v.  Sleel  is  distinguished  from  At- 
Icinson   v.   Newcastle   and   Oateshead  Waterworks  Com- 

*^^y  O-     Reference  was  made  to  McEinnon  v.  Penson  (*) ; 

"'ersey  Docks  Trustees  v.  Oibbs{*)]  to  Baron  ChannelFs 
judgment  in  Young  v.  Davies  (') ;  to  Parsons  v.  Bethnal 
Oreen  Vestry  (*) ;  Oihson  v.  Mayor  of  Preston  (•) ;  Parnaby 
V.  TTie  Lancaster  Canal  Company  (•).  By  this  statute  no 
remedy  was  provided  for  the  breach  of  the  duty  imposed, 
and  no  words  show  an  intention  not  to  allow  the  common 
law  remedy  of  *indictment.  A  right  to  a  new  trial  [261 
arises  because  the  Chief  Justice  ought  to  have  left  it  to  the 
jury  whether  there  was  not  a  misfeasance  by  the  corpora- 
tion. [Sib  Barnes  Peacock  referred  to  Barnes  v.  Ward  ("). 
[Sib  Kobebt  P.  Collieb  :  It  is  only  necessary  for  you  to 
say  there  was  a  duty  to  take  such  care  of  the  roads  as  to 
afford  security  to  life  and  limb  to  the  public]  Reference 
was  made  to  Jaardcastle  v.  South  Yorkshire  Railway  and 
River  Dun  Company  (") ;  Sinks  v.  South  Yorkshire  Rail- 
ijDay  and  River  Dun  Company  {") ;  Cornwell  v.  Metropoli 
tan  Commissioners  of  Sewers  (") ;  Hounsell  v.  Smyth  {'*) 
Whitehxmse  v.  FeUowes  ("). 

Mr.  Boddam  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Babnes  Peacock  :  This  is  an  appeal  by  the  defend- 
ants from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  by  which  a  verdict  for  the  defendants  was  set  aside 
and  a  new  trial  granted  in  an  action  brought  by  the  respon- 
dent, who  was  tne  plaintiff,  to  recover  damages  under  the 
circumstances  which  will  be  hereafter  pointed  out. 

By  an  act  of  the  Legislature  for  New  So  nth  Wales, 
No.  12  of  1867,  intituled  '*  An  Act  to  establish  Municipali- 
ties," it  was  declared  that  the  defendants,  the  municipality 
of  Bathurst,  had  been  legally  constituted  and  incorporated 
under  the  provisions  oi  the  Municipalities  Act  of  1858 
thereinbefore  repealed,  and  that,  for  the  purposes  of  the 

O  5  B.  A  S.,  464.  (8)  Law  Rep.,  6  Q.  B.,  218. 
O  6  Bing.,  101 ;  S.  C,  8  B.  A  A.,  92.    (•)  11  Ad.  A  E.,  229. 

(>)  8  E.  &  B.,  111.  (W)  9  C.  B.,  892. 

(«)  8  Ex.,  827 ;  9  Ex..  609.  (»)  4  H.  A  N.,  67. 

(»)  Law  Rep.,  1  H.  L.,  98.  ('*)  8  B.  A  S.,  244. 

(•)  7  a  A  N..  760.  (»»)  10  Ex.,  771. 

O  Law  Rep.,  8  C.  P.,  60.  (")  7  C.  B.  (N.S.),  781. 

(»)  10  C.  B.  (N.S.),  766. 

33  Ei^e.  Rep.        12 
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said  act  of  1867,  they  should  remain  and  be  legally  consti- 
tuted and  incorporated,  and  should  be  and  be  designated  a 
borough. 

By  sect.  117  of  the  act,  it  was  enacted  that  the  council 
should,  within  the  boundaries  of  the  municipality,  have  the 
care,  construction,  and  managenaent  of  public  roads  other 
than  the  main  roads  of  the  colony,  and  of  public  streets, 
lanes,  ferries,  wharves,  jetties,  and  public  thoroughfares, 
except  as  thereinafter  mentioned. 

The  act  gave  powers  to  the  council  of  any  municipality 
262]  to  *enter  upon  private  lands  under  certain  restric- 
tions, to  obtain  materials  for  repairing  roads,  streets,  &c. 
(sect.  119). 

The  council  was  empowered  to  make  rates  for,  amongst 
other  things,  the  repairs  of  the  roads,  &c.,  but  such  rates 
were  not  to  exceed  one  shilling  in  the  pound  in  the  year  upon 
the  value  of  the  ratable  property  to  be  assessed,  as  in  the  act 
mentioned,  sect.  164 ;  and  tney  were  also  authorized  to  levy 
tolls,  &c.,  sect.  179. 

Sections  from  120  to  124  inclusive  were  also  cited  as  bear- 
ing upon  the  question  of  the  duties  and  liabilities  of  the  cor- 
poration in  respect  of  roads. 

There  is  no  dispute  as  to  the  facts,  which  are  thus  stated 
in  the  appellants'  own  case : 

''The  plaintiff  is  a  mining  proprietor  and  commission 
agent,  residing  at  Hill  End,  ^a  town  some  distance  from 
Bathurst.  Between  2  and  3  a.m.  on  the  morning  of  the 
26th  of  March,  1876,  the  plaintiff  was  riding  on  his  way 
home  from  Bathurst  down  a  street  within  the  municipalitv 
of  Bathurst  called  Durham  Street,  the  morning  being  dark 
and  showery.  On  arriving  at  that  part  of  Durham  Street 
which  is  intersected  by  Hope  Street,  the  plaintiff's  horse 
fell  into  a  hole  and  carried  the  plaintiff  with  him,  crushing 
the  plaintiff's  leg  against  one  side  of  the  hole,  and  causing 
a  compound  fracture  of  his  leg.  This  was  the  injury  com- 
plained of. 

''The  place  where  the  plaintiff  was  injured  is  in  the  sub- 
urbs of  Bathurst,  on  the  outskirts  of  the  town,  but  within 
the  municipality.  Durham  Street  was  originally  constructed 
by  the  defendants,  and,  as  constructed,  was  a  well  made  street, 
a  mile  and  a  quarter  long,  and  99  feet  broad,  including  the 
footpath.  The  roadway,  exclusive  of  the  footpath,  is  76  feet 
wide.  The  end  of  Durham  Street  in  which  the  hole  was  is  not, 
and  never  was,  curbed  or  guttered,  but  the  pathway  is  formed. 
The  hole  into  which  the  plaintiff's  horse  fell  is  an  open  drain, 
where  the  gutter  should  be,  nearly  perpendicular  at  the  side 
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of  the  pathway  running  down  Durham  Street  to  Hope 
Street,  and  emptying  itaelf  into  a  barrel  drain  underneath 
the  latter  street.  The  heading  of  the  barrel  drain  is  covered 
over.  Fifty  yards  from  Hope  Street,  at  its  commencement, 
the  drain  is  2  feet  deep,  but  deepens  as  it  approaches  Hope 
Street  till,  at  the  intersection  of  the  two  streets,  it  is  4  feet 
deep.  The  drain  is  *5  feet  wide,  and  is  not  fenced.  [263 
The  hole  in  question  was  caused  by  the  brickwork  of  the 
drain  having  oroken  away,  and,  not  having  been  repaired, 
the  rain  tore  away  the  soil  and  caused  the  earth  to  work 
away."  The  barrel  drain  was  constructed  by  the  appellants, 
and  it  was  stated  by  one  of  the  plaintiff's  witnesses  that  the 
hole  had  been  for  two  years  as  deep  as  it  was  at  the  time  of 
the  accident. 

The  plaintiff  commenced  his  action  against  the  defendants 
in  the  Supreme  Court  of  New  South  Wales,  to  recover  dam- 
ages against  them  for  the  injuries  he  had  sustained.  By  the 
first  count  of  his  declaration  he  claimed  damages  for  negli- 
gence in  constructing  the  street,  and,  by  the  second  count, 
lor  negligence  in  keeping  and  maintaining  the  street,  and 
not  repairing  the  drain,  gutter,  or  sewer,  in  the  said  street. 
The  defendants  pleaded  to  the  whole  of  the  declaration  the 

? general  issue.  The  action  came  on  for  trial  in  Sydnev,  be- 
ore  the  Chief  Justice  and  a  jury  of  four  persons,  on  the  1st 
of  May,  1877.  At  the  trial  evidence,  both  oral  and  docu- 
mentary, was  adduced  by  the  plaintiff  in  support  of  his 
case,  and  the  above  facts  were  proved.  The  defendants  put 
in  no  evidence.  In  his  summing-up,  the  Chief  Justice 
directed  the  jury  that  the  defendants,  under  their  act  of  in- 
corporation, were  not  liable  for  the  result  of  any  mere  non- 
feasance ;  that  if  they  thought  fit  to  construct  a  sewer,  and 
did  the  work  in  so  negligent  a  manner  as  to  bring  about  the 
accident,  they  were  liable  for  that  misfeasance,  but  if  the^ 
constructed  the  sewer  properly  in  the  first  instance,  and  it 
became  defective  afterwards,  they  were  not  bound  to  repair 
it ;  and  further,  that  if  the  defective  state  in  which  the  drain 
was  arose  from  the  operation  of  the  weather  or  wear  and 
tear,  it  having  been  properly  constructed  originally,  they 
were  not  liable.  The  jury  thereupon  returned  a  verdict 
for  the  defendants.  A  rule  nisi  to  set  aside  the  verdict 
and  for  a  new  trial  was  ^nted  by  the  said  Supreme 
Court  (consisting  of  the  Chief  Justice,  Mr.  Justice  Har- 
grave,  and  Sir  William  Manning)  on  the  following  ground 
only,  viz. : 

"That  the  ruling  and  direction  of  his  honor,  the  Chief 
Justice,  that  the  plaintiff  could  not  recover  on  the  second 
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count,  on  the  ground  that  the  defendants  were  not  bound  to 

reoair  or  keep  in  repair  was  erroneous." 

2d4]    *No  question  therefore  arises  as  to  the  first  count. 

On  the  29th  of  June,  1877,  the  rule  nisi  was  heard  before 
the  same  learned  judges,  and  the  following  order  was  made 
(the  Chief  Justice  dissenting) : 

"It  is  ordered  that  the  said  rule  be,  and  the  same  is  hereby 
made  absolute,  and  the  verdict  obtained  herein  set  aside, 
and  a  new  trial  be  had  between  the  parties  on  all  issues. 

''  And  it  is  further  ordered  that  the  costs  of  the  said  plain- 
tiff of  and  occasioned  by  the  application  for  such  new  trial 
after  taxation,  be  paid  by  the  above  named  defendants." 

Against  this  order  the  appeal  is  brought. 

The  learned  Chief  Justice  has  stated  his  reasons  very  fully 
in  support  of  his  opinion  that  there  were  no  grounds  for 
making  the  rule  absolute.  After  referring  to  his  ruling  at 
the  trial,  he  adverted  to  the  importance  of  the  question 
raised.  He  said :  ''No  doubt  this  case  raises  a  point  of  ex- 
treme importance,  not  only  to  this  borough  but  to  all  the 
boroughs  now  or  hereafter  incorporated  under  the  same 
act,  viz.,  whether,  whatever  may  be  the  state  of  the  munici- 
pal funds,  whatever  the  size  of  the  municipalities  (and  some 
of  these  municipalities  are  very  extensive),  whatever  may  be 
the  state  of  the  streets  when  they  are  handed  over,  however 
much  it  may  cost  to  put  them  in  order,  they  are  not  liable 
at  their  peril  to  put  them  in  a  thorough  state  of  repair,  and 
to  be  sued  by  every  person  who  may  meet  with  any  acci- 
dent, however  slight,  through  their  neglect  to  repair. 

"A  municipality  may  have,  as  in  this  case,  streets  ex- 
tending over  seventy  miles,  and  the  rates  may  not  return 
over  £1,000  a  year  (the  amount  of  rates  that  can  be  imposed 
being  limited),  and  yet,  if  the  plaintiff  is  right  in  his  con- 
tention, it  is  bound  with  these  limited  means  to  put  the  whole 
of  the  streets  in  repair. 

''  I  can  see,  if  this  action  is  decided  against  the  defendants, 
that  it  will  require  speedy  legislation  to  prevent  such  bodies 
from  being  financially  ruined  by  actions  like  the  present." 

Mr.  Justice  Hargrave  considered  that  the  corporation,  as 
the  only  body  authorized  to  meddle  with  the  roads,  were 
bound  by  the  act  to  repair  them  so  long  as  they  remained  by 
their  authority  open  to  the  public. 

Sir  William  Manning  did  not  think  it  necessary  to  inquire 
265J  *broadly  into  the  obligations  of  a  municipality  to 
make  all  repairs  of  streets  or  roads  which  the  general  con- 
venience of  the  public  might  demand,  but  confined  himself 


Vol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  181 

J.C.  Borough  of  Bathurst  ▼.  Macpherson.  1879 

to  the  question  which  the  facts  of  the  case  compelled  him  to 
decide. 

With  regard  to  the  particular  case  it  is  clear  that  the  hole 
was  caused  by  an  artihcial  work,  viz.,  the  barrel  drain  which 
was  constructed  by  the  council,  and  that  the  accident  would 
not  have  occurred  if  that  drain  had  not  been  made,  or  if  it 
had  been  kept  in  repair  so  as  to  prevent  the  soil  adjacent  to 
the  excavation  made  for  the  barrel  drain  from  washing  into 
it,  and  forming  the  hole  in  question.  If  the  excavation  for  the 
barrel  drain  had  not  been  made,  the  soil  which  was  removed 
would  have  formed  a  support  for  the  adjacent  soil  and  pre- 
vented it  from  beinff  washed  away  so  as  to  form  the  hole. 
The  brickwork  which  formed  the  wall  to  the  drain,  so  lone 
as  it  was  in  repair,  supported  the  adjacent  soil  and  prevented 
it  from  being  washed  into  the  excavation. 

This  being  the  state  of  facts,  their  Lordships  do  not  think 
it  necessary  to  decide  whether  it  was  the  intention  of  the 
Legislature  to  throw  upon  the  municipality  the  obligation 
of  keeping  in  general  good  repair  the  roads  and  streets  placed 
under  its  management.  The  question  upon  these  facts  is, 
whether  the  municipality  having  constructed  the  barrel 
drain  was  not  bound  to  keep  it  in  a  state  of  repair  which 
would  prevent  its  causing  a  dangerous  hole  to  be  formed  in 
the  highway.  Having,  under  the  statute,  the  care,  con- 
struction, and  management  of  the  roads  and  streets,  the  con-'' 
struction  of  the  barrel  drain  by  the  appellants  was  lawful ; 
and  the  care  and  management  of  the  roads  being  vested  in 
them,  the  drain  was  in  their  control,  and  they  had  full  power 
to  repair  or  otherwise  deal  with  it.  Their  Lordships  are  of 
opinion  that,  under  these  circumstances,  the  duty  was  cast 
upon  them  of  keeping  the  artificial  work  which  they  had 
created  in  such  a  state  as  to  prevent  its  causing  a  danger  to 
passengers  on  the  highway  which,  but  for  such  artificial  con- 
struction, would  not  have  existed,  or,  at  least,  of  protecting 
the  public  against  the  danger,  when  it  arose,  either  by  filling 
up  the  hole  or  fencing  it.  Supposing  the  top  of  the  barrel 
drain  across  Hope  Street  had  fallen  m,  leaving  a  dangerous 
hole  in  the  middle  of  that  street,  it  would  surely  have  been 
the  duty  of  the  appellants  to  take  steps  to  prevent  persons 
♦falling  into  the  trench  which  they  had  originally  [266 
dag ;  and  there  would  seem  to  be  no  substantial  difiference 
in  the  liability  between  a  hole  which  had  been  directly 
made  by  them,  and  one  which  is  the  indirect  but  natural 
consequence  of  the  artificial  work  they  had  created  and 
had  not  properly  kept.    In  the  case  of  Whitehouse  v.  Fel- 
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lowes  (*),  which  was  an  action  against  the  trustees  of  a  tarn- 
pike  road,  the  defendants  had  converted  an  open  drain  in 
the  road  into  a  covered  one,  the  effect  of  which  was  that 
flood  water  woald  be  thrown  on  the  adjacent  lands,  unless 
certain  catchpits  which  were,  at  the  same  time  made  to  pre- 
vent this  mischief,  had  been  properly  costructed  and  after- 
wards kept  in  proper  order.  The  landowner  having  brought 
an  action  and  recovered  damages  for  the  injury  arising  from 
an  overflow,  it  was  held  that  the  learned  judge  at  the  trial 
had  rightlv  directed  the  jury  to  find  for  the  plaintiff  if  they 
thought  the  catchpits  were  insufficiently  constructed,  or 
were  kept  in  an  insufficient  and  improper  manner.  In  that 
case  the  trustees  were  held  liable  for  an  injury  which  was 
the  indirect  but  natural  consequence  of  their  own  artificial 
work  which  they  had  not  taken  proper  means  to  avert. 

In  a  recent  case  of  White  v.  Hindley  Local  Board  of 
Health (^\  the  facts  were  these:  The  plaintiff  was  ridinff 
along  a  highway,  under  which  was  a  sewer,  his  horse  trod 
on  a  grid  or  grating  put  there  to  drain  the  surface  water 
from  the  road  into  the  sewer.  The  grid  being  in  a  defective 
state,  for  want  of  repair,  gave  way,  and  the  horse's  leg  was 
injured.  It  was  held  that  the  defendants  were  liable  to  the 
plaintiff  for  the  damage  done  to  the  horse.  The  court,  in 
sustaining  the  action,  assumed  that  the  placing  of  the  grid 
over  the  opening  of  the  sewer  was  done  with  two  objects, 
the  one  to  prevent  the  hole  from  being  dangerous  to  those 
■using  the  road,  and  the  other  to  prevent  stones  and  other 
matters  from  passing  into  the  sewer ;  and  without  saying  that 
the  defendants  (the  local  board^  would  be  liable  as  surveyors 
of  highways,  the  court  held  tnat  as  the  sewers  were  vested 
in  them  they  were  liable  "at  all  events  in  their  capacity  of 
owners  of  the  sewers." 

In  the  present  case  the  barrel  drain,  even  if  the  property  of 
it  did  not  belong  to  the  appellants,  was  not  only  made  by  the 
appellants,  but  the  sole  control  and  management  of  it  were, 
267]  by  the  *statute,  vested  in  them  ;  and  in  their  Lord- 
ships' view  these  circumstances  threw  upon  them  a  duty  of 
a  similar  kind  to  that  which  was  held  to  exist  in  the  case 
just  cited. 

Their  Lordships  are  therefore  of  opinion  that  the  appel- 
lants, by  reason  of  the  construction  of  the  drain,  and  their 
neglect  to  repair  it,  whereby  the  dangerous  hole  was  formed, 
which  was  left  open  and  unfenced,  caused  a  nuisance  in  the 
highway,  for  which  they  were  liable  to  an  indictment. 

This  being  so,  their  Lordships  are  of  opinion  that  the  cor- 

(»)  10  C.  B.  (N.S.),  '781.  (•)  Law  Rep.,  10  Q.  B.,  219 ;  12  Eng.  R.,  276. 
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poration  are  also  liable  to  an  action  at  the  suit  of  any  per- 
son who  sustained  a  direct  and  particular  damage  from  their 
breach  of  duty :  Henley  v.  Mayor  and  Burgesses  of  Lyme 
Regis  (*).  In  that  case  the  rule  was  clearly  laid  down  by 
Lord  Tenterden.  He  said,  ''We  think  the  obligation  to 
repair  the  banks  and  sea  shores  is  one  which  concerns  the 
public,  in  consequence  of  which  an  indictment  might  have 
been  maintained  against  the  plaintiffs  in  error  (i.e.,  the  cor- 
poration, defendants)  for  their  general  default ;  from  whence 
it  follows  that  an  action  on  the  case  will  lie  against  them  for 
a  direct  and  particular  damage  stistained  by  an  individual, 
as  in  the  case  of  a  nuisance  in  a  highway  by  a  stranger  dig- 
ging a  trench,  &c.,  or  by  the  act  or  default  of  a  person 
bound  to  repair  ratione  tenurce.  An  indictment  may  be 
sustained  for  the  general  injury  to  the  public,  and  an  action 
on  the  case  for  a  special  or  particular  injury  to  an  indi- 
vidual." 

The  general  rule  was  also  enunciated  by  the  Lord  Chief 
Baron  Pollock,  in  the  case  of  McKinnon  v.  Penson  (*).  He 
said,  ''There  is  no  doubt  of  the  truth  of  the  general  rule  that 
where  an  indictment  can  be  maintained  against  an  individual 
or  corporation  for  something  done  to  the  general  damage  of 
the  public,  an  action  on  the  case  can  be  maintained  for  a  spe- 
cial damage  thereby  done  to  an  individual,  as  in  the  case  of  a 
nuisance  in  the  highway  by  a  stranger  digging  a  trench 
across  it,  or  of  the  default  oi  a  person  bound  to  repair  ra- 
tione  tenures,^  ^ 

In  their  Lordships'  opinion  there  is  no  principle  upon 
which  a  distinction  in  this  respect  between  nonfeasance  and 
misfeasance  can  be  supported. 

*In  the  case  above  ci  ted  of  Henley  v.  Mayor  of  Lyme  [268 
Regis  {*),  Lord  Wynford,  then  Chief  Justice  Best,  with  refer- 
ence to  the  liability  of  the  corporation  for  the  non-repair  of 
the  sea-wall,  said,  "I  take  it  to  be  perfectly  clear  that  if  a 
public  officer  abuses  his  office,  either  by  an  omission  or  com- 
mission, and  the  consequence  of  that  is  an  injury  to  an  in- 
dividual, an  action  may  be  maintained  against  such  public 
officer.  The  instances  of  this  are  so  numerous  that  it  would 
be  a  waste  of  time  to  refer  to  them." 

It  is  scarcely  necessary  to  remark  that  where  a  duty  is 
created,  for  the  benefit  of  the  public,  by  act  of  Parliament, 
and  a  specific  remedy  is  thereby  provided  for  a  breach  of 
the.  duty,  it  must  be  a  question  of  construction  whether  the 
specific  remedy  was  intended  to  be  substituted  for  or  to  be 

(<)  6  Bing.,  101 ;  S.  C.  in  error,  8  B.  <k  A.,  77,  and  in  the  House  of  Lords,  8  Bll 
(N.S.),  690.  (•)  8  Ex.,  827.  («)  6  Bing.,  107. 
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Srovided  in  addition  to  the  common  law  remedy  by  an  in- 
ictment  for  the  public,  or  by  action  for  an  individual  who 
sustains  a  special  or  particular  injury :  see  the  case  of  At- 
kinson y.  Jyewcastle  Waterworks /Jompany  {'). 

The  principal  objection  taken  by  the  learned  Chief  Justice 
in  New  South  Wales,  and  by  the  learned  counsel  for  the 
appellants  here,  to  the  maintenance  of  the  action  was  founded 
upon  the  nature  of  the  supposed  obligation,  viz.,  a  liability 
to  repair  public  roads,  and  upon  the  authority  of  the  case  of 
Russell  V.  The  Men  ofDebon  (*),  and  of  some  others  in  pari 
materia.  In  those  cases  the  principal  objection  to  the  main- 
tenance of  the  action  was  that  the  inhabitants  of  the  county 
or  parish,  as  the  case  might  be,  were  not  a  corporation  capa- 
ble of  being  sued  as  such.  There  are  no  doubt  dixAa  to  the 
effect  of  the  inconvenience  that  might  result  from  the  multi- 
plicity of  actions  and  increase  of  litigation,  if  it  were  held 
that  every  individual  aggrieved  by  the  non-repair  of  a  pub- 
lic road  might  sue  either  the  county  or  parish  or  individual 
members  of  it ;  but  such  inconvenience  was  never  admitted 
as  a  reason  why  an  action  should  not  be  maintainable. 

Another  class  of  cases  relied  upon  consists  of  those  in 
which  (as  in  McKinnon  v.  Penson^  above  cited,  Harris  v. 
Baker  ('),  and  Parsons  v.  Vestry  of  8t.  Matthew^  Bethnal 
Oreen  (*) ),  it  was  held  that  such  an  action  could  not  be 
269]  brought  against  a  surveyor  of  *highways  appointed 
under  the  43  Geo.  3,  c.  59,  or  a  vestry  appointed  under  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120. 
But  the  ruling  principle  of  all  these  last  decisions  seems  to 
be  that  it  was  not  the  intention  of  the  Legislature  to  create 
by  the  particular  statute  a  new  liability,  but  merely  to  transfer 
existing  powers  ;  and,  consequently,  that  if  an  action  would 
not  lie  against  the  county  or  parish,  or  other  superior  body, 
it  would  not  lie  against  the  surveyor,  functionary,  or  other 
creature  of  that  statute.  Without  going  at  length  through 
the  numerous  cases  that  have  been  cited  on  either  side,  their 
Lordships  think  it  sufficient  to  say  that  this  municipality 
has  original  and  not  merely  transferred  powers,  and  there- 
fore does  not  fall  within  the  class  of  cases  referred  to.  It 
more  nearly  resembles  the  public  body  held  liable  to  an  ac- 
tion in  Hartnallv.  Hyde  CoTYvmissioners  (*),  a  decision  which 
has  been  recognized  as  sound  law  in  several  later  cases.  It 
was  there  held  that  the  statute  creating  the  commissioners 
having  expressly  imposed  upon  them  the  obligation  of  re- 

(0  2  Ex.  D.,  441 ;  21  Eng.  R.,  541.  (»)  4  M.  A  S..  2Y. 

O  2  T.  R.,  667.  (*)  Law  Rep.,  8  C.  P.,  56. 

(»)  5  B.  A  S.,  361. 
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pairing  the  roads,  they  were  liable  not  only  to  be  indicted 
for  a  breach  of  that  duty,  but  to  be  sued  by  anybody  who 
could  show  that  by  reason  of  such  breach  of  duty  he  had 
sustained  particular  and  special  damage.  In  their  Lord- 
ships' opinion  no  substantial  distinction  can  be  taken  between 
that  case  and  the  present,  in  which  the  duty  for  the  reasons 
above  stated  has  ueen  found  to  exist,  though  not  expressly 
imposed  by  statute. 

For  the  above  reasons  their  Lordships  are  of  opinion  that 
the  majority  of  the  judges  were  correct  in  holding  that  the 
rule  for  a  new  trial  ought  to  be  made  absolute.  They  will 
therefore  humbly  advise  Her  Maiesty  to  affirm  the  order  of 
the  court  below,  and  to  dismiss  the  appeal.  The  appellants 
must  pay  the  costs  of  the  appeal. 

The  question  whether  it  was  the  intention  of  the  Legisla- 
ture to  throw  upon  the  municipality  the  obligation  to  keep 
all  the  roads  under  the  care  and  management  of  the  council 
in  a  complete  state  of  repair  is,  as  remarked  by  the  learned 
Chief  Justice,  one  of  extreme  importance,  not  only  to  the 
borough  of  Bathurst,  but  to  all  the  municipalities  which  now 
are,  or  hereafter  may  be  incorporated  by  the  same  act. 

*It  will  be  very  desirable,  in  their  Lordships'  opin-  [270 
ion,  that  the  attention  of  the  Legislature  should  be  drawn  to 
the  difference  of  opinion  which  exists  as  to  the  construtiou 
of  the  act,  with  reference  to  the  general  liability  to  repair, 
in  order  that  they  may,  if  they  deem  it  expedient,  set  the 
matter  of  their  intention  at  rest  for  the  future. 

Solicitors  for  the  appellants:   Wilde,  Berger^  Moore  & 
wade. 
Solicitors  for  the  respondents :  Webster  &  Qraham. 

8eel6Engr.  R.,378note;  21id.,811  York,  47  N.  Y.  Super.  Ct.  R.,  841 ; 

note ;    Moak's    UnderhiU   on    Torts,  Parker «.  Ck)boes,  10  Han,  631,  74  N. 

231-^;  82£ng.  R.,  850  note.  Y.,  610;  McDermott  «.  Kingston,   19 

A  municipal   corporation   is   liable  Hun,  108,  reversing  0  Abb.  N.  C. ,  246. 

for  an  injury  to  a  traveller  over  a  pub-  A  municipal  council  is  indictable,  as 

lie  highway,  if  he  be  injured  by  an  ex-  for  a  public  nuisance,  for  leaving  a 

cavation  made  by  an  individual,  if  it  dangerous  hole  unguarded  in  a  public 

have  existed  so  long  that  such  corpora-  road,  under  its  care  and  management, 

tion  is  bound  to  take  notice  thereof:  16  and  partly  formed  by  it ;  and  is  there- 

£ng-  Rep.,  873  note.  fore  liable  for  injuries  sustained  by  a 

But  see  Kingston  v.  McDermott,  19  horse  of  the  plaintiff  in  falling  into 

Han,  198,  reversing  6  Abb.  N.  C,  246.  such  hole,  though  the  horse  was  tres- 

So  for  an  excavation  made  by  work-  passing  on  such  road,  and  the  plaintiff 

men  of  the  corporation  and  not  suffi-  may  have  been  guilty  of  contributory 

ciently  barricaded  or  lighted :  Sevestre  negligence    in  allowing  it    to    stray  ; 

©.  New  York,  47  N.  Y.  Super.  Ct.  R.,  Smyth  tJ.  President,  etc.,  8  Vict.  L.  R. 

841.  (Law).  231. 

Otherwise,  if  removed  by  wrongful  One  who  makes  an  excavation  or  hole 

act  of  third  persons  :  Sevestre  o.  New  in  a  sidewalk  is  liable  if  a  passer  by  be 
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injured  by  a  defect  therein.  The  per- 
son making  it  must  see  to  it  that  the 
street  is  restored  to  its  original  safety 
and  usefulness:  Clifford  d.  Dam,  81 
N.  Y.,  53,  affirming  44  N.  Y.  Super.  Ct. 
R.,  391 ;  McGuire  v.  Spence,  16  N.  Y. 
Weekly  Dig.,  222;  Sexton  v.  Zett,  44 
N.Y.,430. 

So,  to  a  child  playing  in  the  streets  : 
McGuire  v.  Spence,  16  N.  Y.  Weekly 
Dig..  222. 

So  one  who  removes  a  sidewalk, 
curb  and  gutter  in  excayating  for  a 
building,  is  bound  to  supply  as  good  a 
conduit  for  surface  water  as  he  takes 
away,  and  failing  to  do  so  is  liable  to 
the  owners  of  adjacent  premises  for  in- 
juries to  property  therein,  resulting 
from  such  omission  ;  and  this  though 
such  removal  be  made  with  permission 
of  the  municipal  authorities  :  Mairs  v. 
Manhattan,  etc.,  47  N.  Y.  Super.  Ct. 
R.,  31,  89  N.  Y.,  498 ;  Pettis  v.  John- 
son. 56Ind.,  189. 

Notice  to  a  policeman  is  notice  to  the 
city :  Repberg  t>.  New  York,  16  N.  Y. 
WIekly  Dig.,  178,  23  Daily  Reg.,  337. 

But  as  to  alderman,  see  McDermott 
«.  Kingston,  19  Hun,  198,  reversing  6 
Abb.  N.  C,  246. 

A  conductor  pipe,  designed  to  con- 
vey water  from  the  roof  of  a  building 
in  a  city  to  the  ground,  when  con- 
structed with  due  care  and  proper  pre- 
caution, and  in  the  absence  of  a 
municipal  ordinance  forbidding  the 
discharge  of  water  in  this  manner,  is 
not  in  itself  unlawful,  and  cannot  be 
deemed  a  nuisance  even  if  it  discharges 
upon  the  sidewalk. 

Where  a  person  acquires  title  to  land 
upon  which  is  a  nuisance,  the  mere 
omission  to  abate  or  remove  it  does  not 
render  him  liable  ;  there  must  be  some- 
thing amounting  to  actual  use,  or  a  re- 
quest to  abate  the  nuisance  must  be 
snown. 

The  owner  of  certain  premises  in  the 
city  of  B.  built  thereon  two  houses, 
numbered  respectively  18  and  20,  with 
a  porch  extending  along  in  front  of 
both,  through  the  roof  of  which,  on  the 
division  line,  between  the  two  lots,  was 
a  pipe,  or  leader,  which  descended  to 
the  sidewalk  on  No.  18.  just  inside  of 
if  not  upon  said  line.  Defendant  pur- 
chased No.  18.  and  so  changed  the  roof 
of  its  porch  that  the  water  therefrom 
was  discharged  another  way  and  none 


of  it  reached  the  pipe  in  question. 
Water  from  No.  20  passed  through  the 
pipe  on  to  the  sidewalk  in  front  of  No. 
18  and  there  froze.  Plaintiff  slipped 
upon  the  ice,  fell  and  was  injured.  No. 
18  was  not  at  the  time  in  the  possession 
of  defendant,  but  in  that  of  his  tenant. 
In  an  action  to  recover  damages,  held 
that  defendant  was  not  liable ;  that  the 
pipe  itself  was  not  a  nuisance,  and  in 
the  absence  of  any  municipal  ordinance 
prohibiting  this  mode  of  carrying  off 
water  from  a  roof,  it  was  not  unlawful ; 
but  if  so,  as  defendant  neither  erected  it 
nor  used  it,  he  was  not  liable  until  re- 
quested to  abate  it :  Wenzlickv.  McCot- 
ter,  87  N.  Y.,  122,  reversing  22  Hun,  60, 
distinguishing  Brown  v.  C.  &  S.  R.  R., 
12N.  Y.,  486,  Wasmer  v.  D.  L.  <k  W. 
R.  R.  Co..  80  id..  212,  Irvine  ©.  Wood, 
51  id.,  224,  Qifford  v.  Dam,  81  id.,  56, 
Walsh  V.  Mead,  81  Hun.  387. 

The  general  statute  of  Rhode  Island 
provides,  that  '*  in  all  cases  in  which  the 
death  of  any  person  ensues  from  injury 
inflicted  by  the  wrongful  act  of  another, 
and  in  which  an  action  for  damages 
might  have  been  maintained  at  the 
common  law  had  death  not  ensued,  the 
person  inflicting  such  injury  shall  be 
liable  to  an  action  for  damages  for  the 
injury  caused  by  the  death  of  such  per- 
son, to  be  recovered  by  action  of  the 
case  for  the  use  of  his  or  her  husband, 
widow,  children,  or  next  of  kin,  in  like 
manner  and  with  like  effect  as  in  the 
preceding  five  sections  provided." 

Held,  that  this  gives  no  action  against 
a  defendant  who  is  only  charged  with 
passive  neglect  or  a  mere  omission  of 
duty. 

F.  owned,  and  for  purposes  of  repair 
controlled,  a  yard  occupied  by  a  tenant. 
In  the  yard  was  a  cistern,  on  which  F. 
had  put  a  proper  iron  cover.  This  was 
removed  without  the  knowledge  of  F. 
and  a  wooden  cover  weighted  with  a 
stone,  but  claimed  to  be  insecure,  was 
substituted.  A  child  three  years  old, 
living  in  a  tenement,  the  yard  of  which 
was  contiguous  to  F.'s  yard  and  con- 
nected witu  it  by  an  open  gateway,  fell 
into  the  cistern  and  was  drowned. 

In  an  action  by  the  administrator  of 
the  child  against  F.,  brought  under 
Qen.  Stat.  R.  I.,  chap.  193,  §  21,  held 
that  F.  was  not  liable :  Bradbury  d. 
Furlong,  13  R.  L,  15. 
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[4  Appeal  Casee,  270.] 
J.C.(*),  Feb.  18,  1»,20;  March  28,  1879. 
[PRIVY  COUNCIL.] 

Bank  op  New  South  Wales,  Defendant;  and  William 
Owston,  Plaintiff. 

ON   APPEAL   FBOM   THK   SUPREME   COURT    OF   SOUTH   WALES. 

Principal  and  Agent^Autharity  of  Bank  Manager  to  prosecute  on  behalf  of 
BarJs  mu9t  he  proved,  not  presumed — Liability  of  Bank  for  Malicious  Prosecur 
Hon  by  its  Manager — Appealable  Sum  includes  Adjudged  Interest  on  a  Verdict. 

AlthoQgli  costs  may  not  be  added  to  the  amount  recovered  in  estimating  the  ap- 
pealable sum,  yet  interest  on  a  verdict,  given  by  statute,  payable  from  the  time  of 
obtaining  such  verdict  until  the  time  of  entering?  up  the  judgment  appealed  from,  and 
includea  in  such  judgment,  is  to  be  considered  in  estimating  such  appealable  sum. 

In  an  action  for  a  malicious  prosecution  against  an  incorporated  banlcing  company 
the  jury  found  that  the  same  had  been  authorized  on  behalf  of  the  banlc  by  W.,  the 
acting  manager,  and  were  directed  by  the  judge  that  it  was  to  be  inferred  from  "W.'s 
position  as  manager  that  he  had  sufficient  power  under  the  circumstances  for  direct- 
ing a  prosecution. 

A  rule  Mwt  to  enter  a  nonsuit  or  for  new  trial  was  discharged : 

Held,  on  appeal,  that  assuming  the  prosecution  to  have  been  authorized  by  W.,  the 
direction  to  the  jury  to  the  effect  that  it  was  to  be  inferred  from  W.'s  position  that 
he  had  authority  to  direct  the  prosecution  was  on  the  evidence  incorrect. 

The  arrest,  and  stiU  less  the  prosecution  of  offenders,  is  not  within  the  ordinary 
^rootine  of  banking  business,  and  therefore  not  within  the  ordinar}*  scope  of  [271 
a  banlc  manager's  authority.  Evidence  accordingly  is  required  to  show  that  such 
arrest  or  prosecution  is  within  the  scope  of  the  duties  and  class  of  acts  such  manager 
is  authorized  to  perform.  That  authority  may  be  general,  or  it  may  be  special  and 
deriyed  from  the  exigency  of  the  particular  occasion  on  which  it  is  exercised.  In 
the  former  case  it  is  enough  to  show  commonly  that  the  agent  was  acting  in  what 
lie  did  on  behalf  of  the  principal ;  but  in  the  latter  case  evidence  must  be  given  of  a 
state  of  facts  which  shows  that  such  exigency  is  present,  or  from  which  it  might  rea- 
Bonably  be  supposed  to  be  present. 

Rule  made  absolute  for  a  new  trial. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Har- 
grave  and  Manning,  JJ.,  Martin,  C.  J.,  dissenting),  discharg- 
ing a  rule  nisi  obtained  on  the  6th  of  June,  1876,  to  set  aside 
a  verdict  for  the  respondent  for  £500  and  costs,  and  enter  a 
nonsuit,  or  for  a  new  trial  in  an  action  brought  by  the  re- 
spondent against  the  appellants  for  malicious  prosecution. 

The  circumstances  out  of  which  the  action  arose  are  suffi- 
ciently stated  in  the  judgment  of  their  Lordships. 

The  action  was  brought  on  the  23d  of  March,  1876,  against 
the  appellants  for  having  maliciously  and  without  reason- 
able or  probable  cause  procured  the  granting  of  the  sum- 
mons issued  against  the  respondent.     It  was  tried  before  Mr. 

{^  Present : — Si&  James  W.  Colvile,  Sik  Barnes  Peacock,  Sib  Montague  E. 
Smttb,  and  Sik  Robset  P.  Collieb. 
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Justice  Manning,  and  on  the  15th  of  May,  1876,  a  verdict 
was  found  for  the  respondent  for  £500  damages.  The  jury 
found  specially  that  tne  proceedings  were  authorized  by  Mr. 
Wilkinson  on  behalf  of  the  bank  ;  and  the  learned  judge 
reserved  leave  to  enter  a  nonsuit  on  the  ground  that  an  ac- 
tion for  malicious  prosecution  is  not  maintainable  against  a 
corporation. 

On  the  6th  of  June,  1876,  the  appellants  obtained  a  rule 
nisi  to  enter  a  nonsuit  pursuant  to  the  leave  reserved,  or  for 
a  new  trial  on  the  following  grounds  : 

1.  That  his  honor,  it  is  submitted,  was  in  error  in  direct- 
ing the  jury  that  all  the  acts  of  the  bank's  solicitors  (Messrs. 
Allen,  Bowden  &  Allen),  or  any  of  them  or  their  clerks 
were,  as  regards  the  prosecution  of  the  plaintiff,  in  law  the 
acts  of  the  bank  for  which  the  bank  was  responsible,  al- 
though the  bank  and  its  officers  did  not  know  of  such  acts 
or  anything  about  them. 

2.  That  his  honor,  it  is  submitted,  was  in  error  in  direct- 
ing the  jury  that  the  acts  of  Mr.  Wilkinson,  the  acting 
272]  manager  of  *the  bank,  were,  as  regards  the  said  pros- 
ecution, the  acts  of  the  bank,  for  which  the  bank  was  re- 
sponsible. 

3.  That  the  special  finding  of  the  jury  (that  Mr.  Wilkin- 
son authorized  the  prosecution)  is  against  evidence,  and  it  is 
submitted  has  no  evidence  whatever  to  support  it. 

4.  That  there  was  not  evidence  to  allow  of  a  jury  finding  , 
that  the  prosecution  of  the  plaintiff  was  in  fact  or  in  law  a 
prosecution  by  the  bank,  and  that  his  honor  ought  to  have 
directed  the  jury  that  upon  the  evidence  Allen,  Bowden  & 
Allen  alone  were  liable,  and  therefore  the  verdict,  it  is  sub- 
mitted, is  against  law. 

The  decision  of  Manning,  J.,  at  the  close  of  the  evidence 
that  the  prosecution  had  been  without  reasonable  or  prob- 
able cause  was  not  questioned,  neither  was  the  finding  of 
the  jury  as  to  the  existence  of  malice. 

As  regards  the  point  on  which  leave  was  reserved  to  enter 
a  nonsuit,  the  Chief  Justice  held  that  ''Malice  being  essen- 
tially a  state  of  mind  cannot  be  attributed  to  a  corporation 
which  has  no  mind."  The  other  two  judges  held  that  the 
existence  of  malice  in  the  minds  of  the  servants  or  agents  of 
a  corporation  is  sufficient,  and  referred  to  the  fact  that 
numerous  actions  have  been  brought  in  England  against  in- 
corporated companies  in  which  it  was  necessary  to  prove 
malice,  where  the  objection  that  malice  could  not  be  attrib- 
uted to  a  corporation  had  not  been  taken. 

Upon  the  first  ground  for  a  new  trial  mentioned  in  the  rule 
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nisi^  ManDing,  J.,  said  :  "  There  was  a  farther  question  at 
the  trial  whether  the  bank  might  not  have  been  liable  in 
respect  of  the  act  of  their  solicitors  independently  of  proof 
of  express  authority  by  the  manager,  upon  that  point  I 
told  tne  jury  that  I  had  very  great  doubts ;  but  I  invited 
them  to  assume  such  liability  subject  to  the  opinion  of  the 
court  in  banco,  in  order  that  there  might  be  an  assessment 
of  damages  contingent  upon  that  opinion,  but  I  also  stated 
that  this  view  of  the  case  would  become  immaterial  if  they 
should  fin/d  that  the  bank  manager  had  given  actual  instruc- 
tions for  the  prosecution.  As  they  found  that  fact,  and  as 
the  court  now  upholds  their  finding,  it  has  become  unneces- 
sary to  discuss  this  part  of  my  direction.  Nor  was  the  sub- 
ject argued  before  us  so  as  to  demand  a  decision." 

Upon  the  second  ground  mentioned  in  the  rule  nisi  the 
Chief  *Justice  said:  *' Managers,  acting  managers,  [273 
and  clerks  of  a  banking  corporation  cannot  be  presumed  to 
be  the  agents  for  such  corporations,  except  for  the  transac- 
tion of  the  ordinary  business  for  which  they  were  instituted, 
and  criminal  prosecutions  constitute  no  portion  of  such  busi- 
ness. For  the  apprehension  of  persons  uttering  forgeries 
and  committing  otner  criminal  acts  under  the  immediate  ob- 
servation of  any  clerk  or  servant  of  a  bank,  every  such  clerk 
or  servant  has,  as  one  of  the  public,  the  power  on  his  own 
responsibility  to  apprehend,  or  cause  to  be  apprehended,  the 

Krson  so  committing  the  ofEence.  The  corporation  can  only 
come  responsible  by  a  recognition  of  the  act  by  its  govern- 
ing body  at  the  least,  or  by  an  authoritv  under  its  common 
seal."  The  other  judges  held  that  a  bank  manager  must 
necessarily  have  authority  to  take  steps  for  the  prosecution 
and  apprehension  of  persons  believed  to  have  stolen  the 
bank's  property,  as  there  would  often  not  be  time  to  obtain 
the  authority  of  the  directors  for  a  prosecution. 

As  regards  the  third  and  fourth  grounds  for  a  new  trial 
mentioned  in  the  rule  nisi  the  Chief  Justice  concurred  with 
the  other  members  of  the  court  in  holding  that  there  was 
evidence  enough  to  warrant  the  jury  in  finding  that  the  pro- 
ceedings were  not  taken  by  Allen,  Bowden  &  Allen  on  tneir 
own  motion,  but  were  authorized  by  Mr.  Wilkinson,  acting 
in  the  capacity  of  manager. 

Mr.  Benjamin^  Q.C.,  and  Mr.  J.  C.  Mathew,  for  the  ap- 
X>ellant8. 

Mr.  Mclntyre^  Q.C.,  and  Mr.  /.  2).  Wood^  for  the  re- 
spondent. 

Mr.  Wood  submitted  that  as  the  verdict  was  for  £500  and 
no  more,  the  Supreme  Court  had  no  power,  having  regard  to 
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the  Order  in  Council,  of  the  13th  of  November,  1850,  to  grant 
leave  to  appeal.  In  ascertaining  the  appealable  amount,  in- 
terest on  the  verdict  is  no  more  to  be  included  in  the  calcu- 
lation than  costs  are ;  and  as  regards  costs  see  Doorgadoss 
Ckowdhry  v.  Ramanath  Chowdhry  (') ;  Oocrroopershad 
Khoond  v.  Juggutchunder  and  another  (■).  [Sir  Monta- 
gue E.  Smith  :  That  case  shows  that  interest  decreed  may 
274]  be  added  to  the  principal,  not  interest  on  *decree,  and 
that  would  be  sufficient  in  this  case  to  make  it  appealable.] 
But  see  Boswell  v.  Kilhorn  (") ;  Quebec  Fire  Assurance 
Company  v.  Anderson  (*)•  In  the  Colony  of  Victoria  it  has 
been  held  that  interest  is  not  to  be  considered  is  estimating 
the  appealable  amount  (*). 

The  appellants  were  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  In  this  case  an  objection  has 
been  made  to  the  leave  granted  by  the  Supreme  Court  of 
New  South  Wales  to  appeal  to  Her  Majesty  on  the  ground 
that  the  sum  involved  is  below  the  appealable  amount.  By 
the  Order  in  Council  of  the  13th  of  JNovember,  1860,  which 
regulates  appeals  from  the  Supreme  Court  of  New  South 
Wales,  an  appeal  is  given  from  any  final  judgment,  decree, 
order,  or  sentence  of  the  Supreme  Court,  subject  to  certain 
regulations  and  limitations,  the  first  being  that  such  judg- 
ment, decree,  order,  or  sentence  shall  be  given  or  pro- 
nounced for  or  in  respect  of  any  sum  or  matter  at  issue 
above  the  amount  or  value  of  £600  sterling. 

In  the  present  case  the  action  was  for  malicious  prosecu- 
tion, and  the  damages  were  laid  at  £6,000.  On  the  trial  the 
jury  found  a  verdict  for  the  plaintiff,  with  £600  damages. 
A  rule  nisi  was  applied  for  to  set  aside  that  verdict,  which 
was  granted,  but  upon  argument  discharged  by  the  court. 
The  rule  was  discharged  on  the  12th  of  March,  1877,  and  on 
the  30th  final  judgment  was  entered  up  as  follows  :  "Judg- 
ment after  verdict  for  the  plaintiff,  damages  £600 ;  interest 
on  the  above  amount  from  the  date  of  verdict,  15th  May, 
1876,  to  date,  £33  1^.  lid.;  taxed  costs,  £317  12^.  lOd." 

It  is  plain  from  previous  decisions  of  this  tribunal  that  the 
costs  may  not  be  added  to  the  amount  recovered  in  esti- 
mating the  appealable  sum  ;  and  it  is  now  contended  at  the 
bar  that  interest  on  the  sum  awarded  by  the  verdict  ought 
275]  not  to  be  added.  Their  *Lordships,  however,  think 
that  interest  under  the  laws  existing  in  New  South  Wales 

Q)  8  Moo.  Ind.  App.  Ca.,  262.  ffl  13  Moo.  P.  C,  477. 

(»)  8  Moo.  Ind.  App.  Ca.,  166.  (»)  ATawain  t.  M*MUlun,  4  Vict  L. 

(»)  12  Moo,  P.  C,  467.  Bep.  (Uw),  271. 
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is  to  be  considered  in  estimating  the  amount.  Interest  on  a 
verdict  is  given  by  the  statute,  24th  of  Victoria,  No.  viii, 
the  1st  section  of  which  enacts  that,  ''  Every  plaintiff  who 
shall  hereafter  obtain  a  verdict  in  an  action  in  the  Supreme 
Court,  upon  which  he  shall  hereafter  obtain  judgment,  shall 
be  entitled  to  interest  at  the  rate  of  eight  percentum  per 
annum  on  the  amount  of  such  verdict  from  the  time  of  ob- 
taining such  verdict  until  the  time  of  entering  up  judgment 
thereon,  and  the  amount  of  such  interest  shall  be  included 
in  the  judgment."  The  interest,  therefore,  is  payable  upon 
the  amount  of  the  verdict  from  the  time  of  obtaining  it  until 
the  time  of  entering  up  the  judgment.  It  is  to  be  included 
in  the  judgment,  and  forms  part  of  it. 

What,  then,  is  the  sum  "at  issue,"  to  use  the  words  of 
the  Order  in  Council,  in  the  present  appeal  ?  The  verdict  is 
only  a  step  toward  the  judgment.  The  sum  cannot  be  re- 
covered upon  the  verdict,  but  is  recovered  in  execution  upon 
the  judgment.  The  foundation  of  the  judgment  is  the  ver- 
dict, and  the  rule  that  was  obtained  to  set  aside  that  verdict 
must  be  understood  as  involving  the  whole  sum  which  the 
verdict  would  carry,  and  which  would  be  included  in  the 
judgment.  That  sum  is  not  the  original  sum  only,  but,  by 
virtue  of  the  statute,  that  sum  and  interest. 

A  similar  question  was  before  this  tribunal  in  certain 
appeals  from  India,  and  the  judgment  given  on  it  will  be 
found  in  8th  Moore,  Ind.  App.  Cas.  The  part  which  is  ma- 
terial is  at  page  168.  "  Where  the  appeal  is  from  the  whole 
decree,  and  the  decree  has  given  an  amount,  including  inter- 
est up  to  the  date  of  the  decree,  which  exceeds  Rs.l 0,000, 
it  is  clear  that  the  matter  which  is  in  dispute  in  the  appeal 
must  exceed  the  sum  of  R8.10,000;  for  the  question  to  be 
tried  upon  the  appeal  must  be  whether  the  decree  is  or  is 
not  right ;  that  is  to  say,  whether  the  decree  has  or  has  not 
properly  ordered  payment  of  a  sum  exceeding  Rs.lO,000. 
Where,  therefore,  at  the  date  of  the  judgment  the  sum  which 
is  recoverable  under  the  decree  of  the  Sudder  Court  is  an 
amount  exceeding  Rs.  10, 000,  there,  in  their  Lordships' judg- 
ment, the  case  clearly  falls  within  the  terms  of  the  Order 
in  Council."  In  the  same  judgment  their  Lordships  state 
that  they  *'must  not,  of  *course,  be  understood  to  [276 
Intimate  that  the  Sudder  Courts  ought  to  give  leave  to  appeal 
in  cases  in  which  the  specified  amount  of  Ks.10,000  can  only 
be  reached  by  the  addition  of  interest  subsequent  to  the  de- 
cree." Here  their  Lordships  think  that  the  sura  involved 
in  the  judgment  appealed  from  does  exceed,  for  the  reasons 
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they  have  stated,  the  sum  of  £500,  and  they  are  therefore 
of  opiQion  that  the  appeal  ought  to  proceed. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Arbuthnot  (Mr.  J.  C. 
Mathew,  with  them),  for  the  appellants :  It  is  admitted  that 
the  plaintiff  in  this  case  is  entitled  to  damages,  and  that  the 
prosecution  was  without  reasonable  and  probable  cause,  and 
therefore  malicious.  And  the  point  that  an  action  will  not 
lie  against  a  corporation  aggregate  for  malicious  prosecution, 
is  given  up.  It  is  contended  that  the  plaintiff  has  chosen  a 
wrong  defendant,  and  that  the  bank  had  nothing  whatever 
to  do  with  the  prosecution  complained  of.  It  is  contended 
on  the  evidence,  that  the  authority  to  the  solicitors  who 
prosecuted  did  not  emanate,  as  alleged,  from  Wilkinson, 
the  acting  manager  of  the  bank ;  otherwise,  that  it  was  not 
within  the  scope  of  his  authority  to  give  orders  to  that  effect. 

Upon  this  latter  point  it  was  submitted  that  where  a 
particular  power  is  vested  in  a  company,  and  a  particular 
oflScer  is  placed  to  carry  out  that  power,  the  company  is 
liable  ;  but  where  it  has  not  so  placed  a  particular  officer,  a 
subordinate  one  cannot  bind  the  company,  which  must  be 
taken  to  have  delegated  the  power  exclusively  to  some 
special  officer.  See  Eastern  Counties  Railway  Company 
and  Richardson  v.  Broom  (') ;  Roe  v.  Birlcenhead^  <6c., 
Railway  Company  (").  Then  is  it  part  of  the  ordinary  au- 
thority of  a  manager  to  institute  criminal  prosecutions  ?  See 
Ooff  V,  Oreat  Northern  Railway  Company  (*),  and  Walker 
v.  SoTdh  Eastern  Railway  Company  (*),  where  the  subject 
is  more  fully  discussed  than  in  Oiles  v.  Taff  Vale  Railway 
Company  (*).  In  Poulton  v.  London  and  South  Western 
277]  Railway  Company  (')  the  *question  was  treated  as 
one  of  evidence  of  implied  authority  on  which  the  jury  might 
found  a  verdict.  Here  the  evidence  was  kept  from  the  jury, 
and  the  judge  directed  them  that  the  acts  of  the  manager 
were  the  acts  of  the  bank.  Reference  was  made  to  Walker 
V.  South  Eastern  Railway  Company  (') ;  Edwards  v.  Lon- 
don and  North  Western  Railway  Company  (') ;  Allen  v. 
London  and  South  Western  Railway  Company  (•) ;  Moore 
V.  Metropolitan  Railway  Company  (") ;  Lord  Bolingbroke 
V.  Swindon  Local  Board  (") ;  Qreen  v.  Oeneral  Omnihvs 
Company  ("). 

(>)  6  Ex.,  814.  (>)  Law  Rep.,  6  0.  P.,  446. 

(«)  7  Ex.,  76.  («)  Law  Rep.,  6  Q.  B.,  65. 

(»)  3  E.  A  E..  672.  (««)  Law.  Rep.,  8  Q.  B.,  86;  4  Eng.  R., 

0)  Law  Rep.,  6  C.  P.,  640.  208. 

(»)  2  E.  4  B.,  822.  (")  Law  Rep.,  9  0.  P.,  675 ;  10  Eng. 

X*)  Law  Rep.,  2  Q.  B.,  684.  B..  816. 

P)  Law  Rep.,  6  C.  P.,  640.  (»)  7  C.  B.  (N.S.),  290. 
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Mr.  Mclntyre^  Q.C.,  and  Mr.  J.  D,  Wood^  for  the  respon- 
dents: The  appellant  corporation  was  expressly  author- 
ized by  the  act  under  which  it  was  incorporated,  14  Yict 
1850,  8.  1  (see  4  Victorian  Statutes  (fo.  ed.),  p.  56),  to  insti- 
t ate  criminal  proceedings;  otherwise  it  would  possess  such 
authority  at  common  law.  The  question  is  whether  such 
authority  can  only  be  exercised,  as  contended  on  the  other 
side,  by  the  general  manager  or  the  board  of  directors.  [Sib 
Robert  P.  Collier  :  In  the  absence  of  the  deed  of  settle- 
ment we  are  without  information  as  to  the  powers  of  the  di- 
rectors or  of  any  of  the  oflScers  of  the  corporation.]  In  the 
absence  of  the  deed  it  must  be  assumed  that  there  was  no 
express  provision  relative  to  prosecutions.  The  practice  of 
the  bank  must  be  taken  as  showing  the  rules  of  the  corpo- 
ration. That  juries  may  be  presumed  to  be  acquainted  with 
the  duties  of  certain  officers,  see  Oiles  v.  Taff  Vale  Railway 
Company  {^\  per  Piatt,  B.,  approved  by  the  full  court  in 
JSfoorey,  Metropolitan  Railway  Company  ^\  per  Blackburn, 
J.  [Sir  Barnes  Peacock  referred  to  sect.  24  of  14  Vict. 
1850,  which  savs  that  the  common  seal  of  a  corporation  need 
not  be  used  "for  the  appointment  of  an  attorney  or  solicitor 
for  the  prosecution  ...  of  any  .  .  .  proceeding."]  The 
case  of  JEastern  Counties  Railway  Company  v.  Broom  (')  is 
of  very  little  authority  against  the  respondent ;  see  Ooffv. 
Ghreai  Northern  Railway  Company  (*) ;  Edwards  v.  London 
and  North  Western  *  Railway  Company  (*)  was  de-  [278  . 
cided  on  the  ground  that  the  prosecution  was  instituted  by 
a  snbordinate  officer:  see  judgment  of  Montague  Smith,  J. 
AUen  V.  London  and  South  Western  Railway  Company  (*) 
was  decided  on  the  ground  that  it  was  a  penal  prosecution 
i?vhich  had  been  instituted,  not  one  the  object  of  which  was 
to  recover  back  the  property ;  the  property  was  no  longer 
in  jeopardy  and  therefore  the  clerk  had  no  longer  authority. 
Here  the  object  was  to  get  possession  of  the  property.  [^SiR 
Robert  P.  Collier:  I  cannot  subscribe  to  the  principle 
that  an  authority  arises  to  put  the  criminal  law  in  motion  ia 
order  to  get  restitution  of  property,  where  admittedljr  it 
does  not  arise  for  a  more  legitimate  purpose.]  Assuming 
that  there  was  some  evidence  that  the  manager  had  authority 
in  this  case,  was  there  misdirection  %  It  is  not  every  misdi- 
rection which  will  entitle  the  parties  to  a  new  trial.  The 
judge  may  assume  that  the  controversy  is  not  as  to  the  fact 
bat  as  to  the  law ;  if  he  assumes  it  erroneously,  being  misled 

0)  2  E.  &  B.,  822.  (»)  6  Ex,  814. 

(»)  Law  Kept,  8  Q.  B.,  86;  4  Eng.  R.,        (*)  8  E.  4  E.,  672. 
208.  (*)  Law  Rep.,  6  C.  P.,  446. 

(<)  Law  Rep.,  6  Q.  B.,  66. 

33  Eng.  Rep.  13 
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by  the  parties,  that  is  no  ground  for  a  new  trial.  The  evi- 
dence given  was  merely  to  fortify  the  legal  presamption  of 
authority.  [Sir  Montague  E.  Smith  :  If  yon  admit  the 
defendants'  evidence,  then  there  ought  to  have  been  a  non- 
suit, if  you  do  not,  it  should  have  been  left  to  the  jury.  Sir 
Barnes  Peacock:  When  the  defendants  objected  that 
there  was  no  evidence  of  authority,  the  judge  said  in  effect, 
I  think  there  is,  but  as  its  effect  is  disputed,  I  will  not  put 
it  to  the  jury  but  decide  it  myself.]  As  to  the  authority  of 
a  manager,  on  this  subject,  see  Mackay  v.  ComTneicial  Bank 
of  New  Brunswick  (*).  It  was  within  the  scope  of  Wilkin- 
son's authority  to  prevent  the  respondent  from  absconding. 
See  also  Bank  of  British  North  Arrierica  v.  Strong  ("). 
Mr.  Arhuthnot  replied. 

March  4.  The  judgment  of  their  Lordships  was  de- 
livered by 

Sir  Montague  E.  Smith  :  This  is  an  action  for  a  mali- 
cious prosecution  brought  against  the  Bank  of  New  South 
Wales,  an  incorporated  company. 

279]    *The  circumstances  leading  to  the  prosecution,  which 
it  is  now  admitted  was  groundless,  are  the  following : 

In  March,  1876,  a  bill  at  thirty  days'  sight  for  £1,500  was 
drawn  by  Messrs.  Morgan,  Connor  &  Glyde,  a  firm  trading 
at  Adelaide,  in  South  Australia,  upon  the  plaintiff,  Mr. 
Owston,  a  merchant  trading  at  Sydney  under  the  firm  of 
Owston  &  Co.  The  bill  was  drawn  against  a  consignment  of 
wheat  shipped  on  board  the  Sea  Gull,  and  was  sent  with  the 
shipping  documents  by  the  Adelaide  branch  of  the  defend- 
ant bank  to  the  head  bank  at  Sydney. 

On  Saturday,  the  18th  of  March,  the  bank  left  the  bill 
with  the  plaintiff  for  acceptance.  He  wrote  his  name  upon 
it,  but  it  was  not  called  for  until  the  morning  of  Tuesday  the 
21st.  Meanw^^ile,  on  the  afternoon  of  Monday,  the  20th, 
the  plaintiff  had  received  the  following  telegram  from  the 
drawers:  **Sea  Gull  put  back  leaky;"  and  on  the  same 
afternoon  he  telegraphed  in  reply,  '*  Do  you  wish  us  to  ac- 
cept draft,  or  will  you  instruct  extension  of  sixty  days?" 
On  the  morning  of  Tuesday,  the  21st,  about  11  o'clock,  a 
clerk  from  the  bank  called  for  the  bill,  and  the  plaintiff 
showed  him  the  telegrams.  He  did  not  give  the  bill  to  him, 
but  sent  a  clerk  to  the  bank  to  explain  the  matter,  and  it 
was  arranged  that  the  bank  should  wait  until  1  o'clock  for 
the  r^^turn  of  the  bill.  About  that  hour,  and  before  the 
ptainiilf  had  received  an  answer  to  his  telegram,  he  returned 

(1 )  Lnw  Rep.,  5  P.  C,  898, 410 ;  9  Eng.  R.,  202.  (*)  1  App.  Cas.,  307. 
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the  bill  to  the  bank,  having  previously  cancelled  his  accept- 
ance. In  the  afternoon  of  the  same  dav  the  following  tele- 
gram from  Adelaide  reached  the  plaintiff :  ^^  Bank  instructed 
extend  draft  to  sixty  davs."  A  telegram  to  the  same  effect 
■was  received  by  the  bank. 

The  bill,  when  Returned  to  the  bank  by  the  plaintiff,  was 
Bent  on  the  same  afternoon  by  Hobbs,  one  of  its  clerks,  to 
Messrs.  Allen,  Bowden  &  Allen,  who  are  notaries,  and  also 
solicitors  of  the  bank,  to  be  presented  by  them  for  noting, 
and  what  took  place  with  respect  to  this  presentment  pro- 
duced the  misunderstandings  which  led  to  the  prosecution 
complained  of. 

On  the  following  day,  Wednesday,  the  22d,  a  clerk  of 
Messrs.  Allen  &  Bowden,  a  lad  called  Muir,  brought  the 
bill  to  the  plaintiff  for  acceptance.  The  plaintiff's  evidence 
is  to  the  effect  that  he  understood  the  lad  to  be  one  of  the 
bank  clerks,  and  having  in  his  mind  the  telegrams  as  to  the 
alteration  of  the  days  of  *sight,  he  inquired  of  him  [280 
how  the  bank  wished  the  acceptance  to  be.  The  clerk  said 
lie  knew  nothing  about  that.  The  plaintiff  then  told  him 
that  he  would  accept  the  bill  and  send  it  round  to  the  bank, 
and  it  was  left  with  him.  Shortly  afterwards  Bishop,  an- 
other clerk  of  Messrs.  Allen  &  Bowden,  came  for  the  bill, 
and  demanded  to  have  it  returned.  According  to  the  plain- 
tiflTs  evidence,  he  was  not  aware  that  Bishop  was  other  than 
a  bank  clerk.  He  says  that  he  again  inquired  how  the  bill 
ipvas  to  be  accepted,  and  told  Bisnop  he  would  accept  and 
send  the  bill  to  the  bank.  He  says  Bishop  behaved  in  a 
violent  manner  and  declared  that  he  should  treat  what  he 
bad  said  as  a  refusal  to  return  the  bill.  The  plaintiff's  ac- 
<K>unt  of  these  conversations  is  contradicted,  but  for  the 
purpose  of  this  general  statement  may  be  assumed  to  be 
correct.  The  plaintiff,  in  fact,  soon  after  sent  the  bill  to 
the  bank  accepted,  having  first  made  it  payable  at  sixty 
days'  sight,  and  it  appears  to  have  reached  the  bank  about 
1  o'clock. 

Unfortunately  the  fact  of  the  return  of  the  bill  was  not 
communicated  by  the  bank  to  Messrs.  Allen  &  Bowden,  as 
it  ought  to  have  been,  and  they  remained  under  the  impres- 
sion that  the  plaintiff  was  still  keeping  it  in  his  possession. 
Another  interview  took  place  between  Bishop  ana  the  plain- 
tiff;  they  met  in  the  street.  The  plaintiff  declined  to  have 
anything  to  say  to  Bishop,  and  unfortunately  did  not  tell 
him  what  would  have  prevented  further  trouble — that  the 
bill  bad  been  sent  to  tne  bank.  Bishop  said,  on  parting, 
that  he  would  go  for  the  police.    A  consultation  was  held 
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in  Messrs.  Allen  &  Bowden's  ofSce,  and  apparently,  on  the 
assumption  that  the  plaintiff  was  improperly  withholding 
the  bill,  and  that  they  as  notaries  were  responsible  to  the 
bank  for  its  return,  it  was  resolved  to  take  criminal  proceed- 
ings. Bishop  and  Muir  then  went  to  the  police  magistrate 
and  applied  for  a  warrant  to  apprehend  the  plaintiff  on  the 
charge  of  stealing  the  bill.  The  magistrate  refused  to  grant 
a  warrant,  but  issued  a  summons  to  the  plaintiff  to  appear 
on  the  next  day  to  answer  a  charge  of  feloniously  stealing 
a  bill  of  exchange  of  the  value  of  £1,600,  the  property  of 
the  bank.  The  information  was  laid  by  Muir.  As  soon  as 
he  was  served  with  the  summons,  the  plaintiff  went  to  the 
bank,  and  after  inquiring  for  the  general  manager,  who  was 
engaged,  saw  Mr.  Wilkinson,  the  acting  manager,  and  com- 
2olJ  plained  *to  him  of  the  course  which  had  been  taken. 
There  is  great  conflict  of  testimony  as  to  what  occurred  at 
this  interview,  but  an  explanation  then  took  place,  and 
there  seems  no  doubt  that  after  the  interview  it  was  resolved 
not  to  press  the  charge.  Application  was  made  by  the  so- 
licitors to  the  magistrate  to  be  allowed  to  withdraw  it,  which 
was  refused,  and  upon  the  case  being  called  on  the  next 
morning,  the  plain  tin  being  present  in  obedience  to  the  sum- 
mons, no  evidence  was  offered  in  support  of  the  charge,  and 
the  case  was  dismissed. 

The  plaintiff  then  brought  the  present  action  against  the 
bank. 

On  the  trial  Mr.  Justice  Manning  properly  held  that  the 
prosecution  was  without  reasonable  cause,  and  it  was  found 
by  the  jury  to  have  been  commenced  from  improper  mo- 
tives, and  was  therefore  malicious.  No  question  now  arises 
on  this  part  of  the  case. 

The  two  questions  which  were  mainly  contested  at  the 
trial  and  argued  at  their  Lordships^  bar  are :  (1)  whether 
the  proceedings  of  Messrs.  Allen  &3owden  were  authorized 
by  Wilkinson  on  behalf  of  the  bank ;  and  (2)  if  they  were, 
whether  the  bank  was  responsible  for  Wilkinson's  acts.  At 
the  trial  the  jury  specially  found  the  first  question  in  the 
affirmative.  Upon  the  second  question,  the  learned  judge 
told  the  jury,  according  to  his  own  statement  of  his  direc- 
tion, **  that  it  was  to  be  inferred  from  Mr.  Wilkinson's  posi- 
tion as  manager  that  he  bad  sufficient  power  under  the 
circumstances  for  directing  a  prosecution,"  and  the  verdict 
passed  in  accordance  with  this  ruling. 

A  rule  nisi  to  enter  a  nonsuit  or  for  a  new  trial  was  granted 
on  the  following  grounds : 

1.  That  the  special  finding  of  the  jury  (that  Mr.  Wilkinson 
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aiithorized  the  prosecution)  was  against  evidence,  and  had 
no  evidence  to  support  it. 

2.  That  the  judge  was  in  error  in  directing  the  jury  that 
the  acts  of  Mr.  Wilkinson,  the  acting  manager,  were,  as  re- 
^ards  the  prosecution,  the  acts  of  the  bank  for  which  the 
bank  was  responsible. 

3.  That  there  was  no  evidence  that  the  prosecution  was  in 
fact  or  in  law  a  prosecution  by  the  bank. 

This  rule,  after  an  argument  before  the  Chief  Justice,  Mr. 
Justice  Hargrave,  and  Mr.  Justice  Manning,  was  discharged. 
The  court  *wa8  unanimous  in  refusing  to  disturb  the  [282 
finding  of  the  jury  as  to  Wilkinson  naving  authorized  the 
proceedings ;  but  on  the  question  of  the  correctness  of  Mr. 
Justice  Manning's  ruling  as  to  the  responsibility  of  the  bank 
for  his  acts,  which  that  learned  judge  and  Mr.  Justice 
Hargrave  sustained,  the  Chief  Justice  dissented  from  his 
colleagues. 

One  point  ai^ued  in  the  court  below  was  that  the  bank, 
being  a  corporation,  could  not  in  any  case  be  liable  to  an 
action  of  this  kind.  The  Chief  Justice  (the  other  judges 
taking  the  opposite  view)  held  the  law  to  be  so,  to  use 
his  own  words,  '^on  the  plain  ground  that  malice  being  a 
state  of  mind,  cannot  be  attributed  to  a  corporation  which 
has  no  mind,"  and  he  relied  on  the  judgment  of  Baron 
Alderson  in  Steoens  v.  Midland  Counties  Railway  Com-  ■ 
pany  and  Lander  ('),  which,  as  reported,  no  doubt  supports 
this  view. 

The  learned  counsel  for  the  appellant  (Mr.  Benjamin)  ac- 
knowledged that,  after  recent  decisions,  he  could  not  sup- 
port this  broad  proposition,  and  confined  his  argument  to 
the  two  questions  above  indicated. 

Upon  tne  first  of  these  questions,  evidence  was  given  on 
the  part  of  the  plaintiff  of  statements  made  by  Wilkinson, 
in  the  conversation  which  took  place  when  the  plaintiff  went 
to  the  bank  to  complain  of  the  proceedings,  to  the  effect  that 
he  had  given  instructions  for  them.  This  was  wholly  denied 
by  Wilkinson.  It  appeared  that  Wilkinson  was  at  the  so- 
licitors' office  on  the  morning  of  the  dav  on  which  the  sum- 
mons against  the  plaintiff  was  issued.  iSut  it  was  stated  both 
by  him  and  the  solicitors  that  he  was  there  on  other  business, 
and  that  whilst  engaged  with  Mr.  Bowden,  Mr.  Allen,  who 
V72LS  attending  to  the  matter  of  the  bill,  came  in  and  men- 
tioned that  the  plaintiff  refused  to  give  it  up  ;  upon  which 
Wilkinson,  having  asked  from  whom  he  got  the  bill,  and 
being  told  from  Hobbs,  the  bill  clerk  of  the  bank,  remarked, 

P)  10  Ex.,  852. 


198  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IV 

1879  Bank  of  New  South  Wales  v.  Owaton.  J.C. 

"You  got  the  bill  from  the  bank,  and  will  have  to  return  it ; 
you  are  responsible."  They  all  denied  that  Wilkinson  had 
given  any  instructions  to  the  solicitors  in  the  matter.  Their 
Lordships  are  very  much  disposed  to  agree  in  the  view  ex- 
pressed by  Mr.  Justice  Manning,  '*that  there  is  a  great  deal 
^83]  of  strong  evidence  for  the  defendants  to  show  that 
the  solicitors  acted  on  their  own  responsibility,  and  in  de- 
fence of  their  own  possession  of  the  bill,  in  their  capacity  of 
notaries,  and  not  for  or  on  behalf  of  the  bank."  They  can- 
not, however,  say  that  there  is  not  some  evidence  to  support 
the  finding  of  the  jury  on  this  question  ;  and  that  finding 
having  been  sustained  by  the  judgment  of  the  court  below, 
they  intimated  to  the  learned  counsel  at  the  close  of  the  ar- 
gument for  the  appellants  that  they  should  not  feel  justified 
in  sending  the  case  to  a  new  trial  upon  this  point,  if  it  stood 
alone. 

The  point  remaining  for  consideration,  viz.,  the  liability 
of  the  bank  for  the  acts  of  Wilkinson,  is  of  more  general  im- 
portance. The  first  question  which  arises  on  this  point  is, 
whether  the  direction  of  the  learned  judge  to  the  jury  to  the 
effect  that  it  was  to  be  inferred  from  Wilkinson's  position 
that  he  had  authority  to  direct  the  prosecution — thus  prac- 
tically withdrawing  the  question  from  the  jury — was  correct, 
and  their  Lordships  think  that  upon  the  evidence  given  at 
the  trial  it  was  not. 

No  proof  was  offered  by  the  plaintiff  of  the  position,  du- 
ties, and  powers  of  the  acting  manager ;  but  the  defendants 
examined  him,  and  also  the  general  manager,  who  gave  the 
following  evidence  on  the  question  of  his  authority : 

*'Mr.  Wilkinson  said: 

"Mr.  Shepherd  Smith  is  general  manager.  I  have  been 
acting  manager  since  August  last.  I  have  had  no  instruc- 
tions from  the  board  or  general  manager  authorizing  me  to 
prosecute  or  bring  actions,  nor  any  instructions  not  to  do  so. 
It  is  not  our  practice ;  we  go  to  a  higher  authority.  I  have 
had  occasion  to  refer  to  the  general  manager  when  any  occa- 
sion arose  about  bringing  any  action,  or  to  the  board.  Since 
I  have  been  acting  manager  have  never  taken  criminal  pro- 
ceedings without  authority  of  board.  In  a  case  where  a  man 
presented  a  check  forged  I  have  as  accountant,  and  should 
now,  take  proceedings  to  arrest  where  we  have  to  catch  the 
man  on  the  spot,  only  in  such  a  case.  I  should  do  this  as 
acting  manager,  or  as  assistant  manager,  accountant,  or 
clerk." 

The  following  is  the  judge's  note  of  the  evidence  of  Mr. 
Smith,  the  general  manager : 
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**I  have  heard  generally  of  the  information  against  Mr. 
Owston.  *I  gave  no  instructions  whatever ;  had  not  [284 
heard  a  syllable  about  the  matter.  Mr.  Wilkinson  is  acting 
manager.  He  had  no  instructions  at  all  to  take  any  crimi- 
nal proceedings  against  anyone.  Mr.  Wilkinson's  duties 
are  the  ordinary  duties  of  a  bank  manager.  The  practice 
since  I  have  been  in  the  bank  (twenty-two  years)  has  been 
that  no  such  proceedings  shall  be  taken  except  by  express 
instructions  of  the  board. 

"The  board  meets  twice  a  week,  ordinary  and  occasion- 
ally special  meetings ;  a  special  meeting  might  possibly  (sic) 
in  an  hour,  and  possibly  in  two  hours.  In  the  absence  of 
the  board  it  would  be  the  duty  of  the  acting  manager  to  take 
the  instructions  of  the  general  manager.  Allen,  Bowden 
&  Allen  have  no  general  authority  given  to  them  expressly 
to  take  criminal  proceedings  unless  specially  instructed; 
they  have  no  authority  to  bnng  any  action  or  take  any  pro- 
ceedings. 

"Cross-examined  by  Mr.  Stephen:  I  say  practice  for 
twenty  years  not  to  take  proceedings  to  arrest  or  to  sum- 
mons without  referring  to  the  board.  I  have  no  direct  recol- 
lection of  any  such  case,  but  I  think  I  can  refer  to  such 
cases,  criminal  cases,  in  our  minutes.  I  can  recollect  no  case 
of  any  case  of  proceedings  for  stealing  from  the  bank  being 
referred  first  to  the  board,  nor  for  forgery. 

"  By  Mr.  Butler :  I  got  instructions  once  at  a  board  meet- 
ing not  to  commence  (stopped).  I  cannot  say  whether  a 
single  case  of  criminal  proceedings  since;  I  believe  there 
have  been  some,  but  cannot  recollect  any  one.  There  have 
been  many  criminal  proceedings  for  embezzlement  by  officers. 

"The  manager  or  acting  manager  have  not  taken  upon 
themselves  to  prosecute,  but  the  board  direct. 

^^  Subject  to  objections.  In  case  of  civil  proceedings,  the 
practice  is  to  take  the  board's  instructions  before  any  action 
IS  commenced;  that  has  been  the  practice  during  all  my 
time  as  administrator  of  affairs. 

"Cross-examined  by  Mr.  Stephen:  I  will  not  say  that 
there  have  not  been  taken  on  P.  notes  without  reference  to 
the  board ;  may  have  been  so ;  will  not  say  there  may  not 
have  been  hundreds  of  such  cases  within  the  last  twenty 
years,  nor  5,000 ;  very  improbable,  most  improbable.  I  will 
not  say  that  instructions  to  *sue  have  not  often  been  [285 
sent  between  board  days.  I  will  not  say  that  in  cases 
in  which  property  of  bank  taken  and  in  danger  of  being  lost 
unless  arrest  ordered,  action  has  not  been  taken  without 
reference  to  board. 
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^'In  snch  an  emergency  I  should  take  the  responsibility 
myself  of  violating  the  rule,  whether  it  would  be  my  duty 
or  not.'' 

Before  considering  the  effect  of  this  evidence,  it  will   l>e 
convenient  to  refer  to  the  series  of  authorities  cited  at  the 
bar.     They  all  related  to  the  liability  of  railway  companies 
for  wrongful  arrests  by  their  servants.     In  each  of  the  two 
earliest  cases.  Eastern  Counties  Railway  Company  and 
Richardson  v.  Broom  (*),  and  Roe  v.  Birkenheady  <fec..  Rail- 
way Company  i^\  the  plaintiff,  who  had  been  arrested  at  a 
station  for  refusal  to  pay  the  fare  demanded,  brought  an  ac- 
tion for  false  imprisonment.     In  both  the  question  arose  as 
to  the  authority  of  the  officers  at  the  station  to  make  the 
arrest,  and  in  both  it  was  held  there  was  not  sufficient  evi- 
dence of  such  authority  to  go  to  the  jury.     The  decision  in 
the  first  of  these  cases,  upon  the  insufficiency  of  the  evidence 
for  the  consideration  of  the  jnry,  is  scarcely  consistent  with 
later  authorities.     In  the  last  of  them.  Baron  Parke  thought 
there  was  no  proof  that  the  servant  *'had  ever  received  any 
general  authority  from  the  company  to  arrest  any  person 
who  did  not  pay  his  fare,  nor  was  there  any  evidence  of 
any  course  of  dealing  to  show  that,  as  a  servant  of  the  com- 
pany, he  was  authorized  to  make  any  arrest  on  their  behalf." 
In  the  later  cases  a  more  particular  inquiry  was  made 
into  the  character  of  the  employment  of  the  officer,  whose 
acts  were  in  question,  and  the  nature  of  the  duties  intrusted 
to  him. 

In  Ooff  V.  Oreat  Northern  Railway  Company  Q  the 

plaintiff  had  been  arrested  for  travelling  on  the  line  without 

a  propet  ticket  by  an  inspector  of  the  company  actingunder 

the  direction  of  the  superintendent  of  the  station,    ^y  the 

Kailway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  ss. 

103,  104,  a  penalty  is  imposed  on  any  j)erson  travelling  on  a 

railway  without  having  paid  his  fare,  with  intent  to  defraud, 

^^d  power  is  given  to  all  officers  and  servants  on  behalf  of 

-i^ojpj    the  company  to  apprehend  such  person.     There  *was 

^^^^nce  that  the  superintendent  was  the  pjerson  in  supreme 

I'^^y  at  the  station,  and  the  jury  having  found  for  the 

~^^^^^  the  court  refused  to  set  aside  the  verdict,  on  the 

j^nna  that  there  was  no  evidence  for  their  consideration. 

court  r^\^^^^  Blackburn,   in  delivering  the  judgment  of  the 

natnr  observes  ;     *'  The  court  thought  that,  as  from  the 

ger  she  ^1    ^^^  cas®  ^^^  decision  whether  a  particular  passen- 

^Uld  5^  arrested  or  not  must  be  made  without  delay, 

m  7  E^"*  ^^*.  (•)  8  E.  4  E.,  672. 
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and  as  the  case  may  be  not  of  infrequent  occurrence,  it  was 
a  reasonable  inference  that  in  the  conduct  of  their  business 
the  company  should  have  on  the  spot  oflBcers  with  authority 
to  determine,  without  the  delay  attending  on  convening  the 
directors,  whether  a  person  accused  of  this  ofFence  should  be 
apprehended.'^  And  the  court  held  there  was  evidence  for 
the  iury  that  the  persons  who  apprehended  the  plaintiff  had 
811CQ  authority,  observing  that  it  was  difficult  to  see  why  the 
company  paid  the  police  if  the  inspector  of  their  police  was 
not  to  act  for  them  to  this  extent. 

This  case  turns  therefore  on  the  considerations  that  the 
summary  power  of  apprehension  given  for  the  protection  of 
the  company  could  only  be  exercised  (practically)  on  the 
spot,  ana  instantly,  and  that  the  officers  who  acted  were  the 
fittest  and  indeed  the  only  representatives  of  the  company  on 
the  spot  who  could  exercise  it,  and  upon  these  considera- 
tions it  was  held  that  the  jury  might  infer  the  necessary 
authority. 

In  the  later  case  of  Edwards  v.  London  and  North  West- 
ern Railway  Company  (')  it  was  held  that  there  was  no  evi- 
dence of  the  officer  who  had  made  the  arrest  having  such 
authority.  There  a  foreman  porter  who  had  the  superin- 
tendence of  the  station  yard  in  the  absence  of  the  station- 
master,  gave  the  plaintiff  into  custody  on  a  charge  of 
stealing  timber  which  the  foreman  porter  suspected  to  be 
the  property  of  the  company.  The  timber  was  in  a  van  at 
the  station.  It  did  not  appear  that  any  timber  was  in  the 
special  charge  of  the  foreman.  The  plaintiff  was  well 
known,  and  in  fact  a  gateman  in  the  service  of  the  company. 
It  was  held  that  there  was  no  evidence  of  implied  authority 
arising  from  the  foreman's  position  to  give  into  custody 
persons  whom  he  might  suspect  to  have  stolen  the  com- 
pany's goods.  The  apprehension  in  *this  case  was  [287 
not  in  pursuance  of  any  special  duty  intrusted  to  the  ser- 
vant, as  to  enforce  laws  or  by-laws.  The  court  recognized 
the  distinction  that  in  the  case  of  such  a  duty,  authority 
might  under  certain  circumstances  be  presumed,  but  held 
that  the  general  authority  sought  to  be  inferred  from  the 
position  of  the  foreman  could  not  be  so  presumed.  Other 
decisions  adopt  this  distinction.  In  Moore  v.  Metropolitan 
Railway  Company  {')  the  facts  of  the  case  were  held  to 
bring  it  within  the'authority  of  Ooff  Great  v.  Western  Bail- 
w€^  Company  ("). 

The  case  of  Poulton  v.  London  and  South  Western  Rail- 

(»)  Law  Rep.,  6  C.  P.,  446.         (•)  Law  Rep.,  8  Q.  B.,  86;  4  Eng.  R.,  208. 
O  3  E.  <k  E.,  672. 
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way  Company  (*)  was  a  peculiar  one.  The  station-master 
had  arrested  the  plaintiff  for  non-paynoent,  not  of  his  own 
fare,  but  that  of  his  horse  ;  the  law  giving  power  to  detain 
only  for  the  former.  Although  it  appeared  that  the  station- 
master  acted  in  the  belief  that  the  law  authorized  the  arrest, 
and  that  he  was  protecting  the  interests  of  the  company,  it 
was  held  that  his  act  was  not  within  the  scope  of  his  author- 
ity, since  it  could  not  be  inferred  that  the  company  had 
authorized  him  to  do  an  act  which  under  no  circumstances 
could  be  lawful,  and  which  they  had  no  power  to  do  them- 
selves. 

A  question  in  some  respects  similar  to  that  decided  in 
Edwards  v.  London  and  North  Western  Railway  Compa- 
ny (')  arose  in  Allen  v.  London  and  South  Western  Hall- 
way Company  (').  It  is  to  be  observed  that  although  in 
both  these  cases  the  defendants  happened  to  be  railway  com- 
panies, the  questions  involved  in  them  might  equally  arise 
in  the  case  of  other  masters.  In  the  last  it  appeared  that  a 
clerk  whose  duty  it  was  to  issue  tickets  and  put  the  money 
received  in  a  till,  which  was  kept  under  his  charge,  having 
given  some  money  in  change  to  the  plaintiff,  who  objected 
to  one  of  the  coins,  a  dispute  arose,  and  the  plaintiff,  it  was 
alleged,  put  his  hand  into  the  till.  The  clerk  thereupon 
seized  the  plaintiff  and  gave  him  into  custody,  and  the  next 
morning  charged  him  before  a  magistrate  with  feloniously 
attempting  to  rob  the  till.  Mr.  Justice  Blackburn,  who 
tried  the  cause,  left  it  to  the  jury  to  say  whether  the  clerk 
288]  acted  for  his  own  ends  and  *out  of  spite  in  conse- 
quence of  the  dispute,  or  whether  he  acted  in  furtherance, 
as  he  supposed,  of  the  interests  of  his  employers  to  protect 
their  property.  The  jury  found  that  the  clerk  was  acting  in 
defence  of  the  conapany's  property,  and  returned  a  verdict 
for  the  plaintiff.  The  court  set  this  verdict  aside  and  en- 
tered a  nonsuit.  It  does  not  appear  whether  the  clerk  when 
he  gave  the  plaintiff  into  custody  believed  or  suspected  that 
he  had  actually  taken  any  money,  though  the  finding  of  the 
iury  affords  an  inference  that  he  acted  under  that  belief. 
The  charge  however  was  for  the  attempt  only,  and  the  de- 
cision assumed  there  had  been  no  more  than  an  attempt. 
The  court  adopted  the  principles  on  which  Edwards  v. 
London  and  North  Western  Railway  Company  was  de- 
cided. Mr.  Justice  Blackburn  put  two  cases,  as  supposed 
cases  only,  and  his  so  putting  them  shows  how  little  qaes- 

(1)  Law  Rep.,  2  Q.  B.,  636.  (»)  Law  Rep.,  6  Q,  B.,  446. 

(»)  Law  Rep.,  6  Q.  B.,  66. 
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tions  of  this  kind  have  been  before  the  courts.  He  said  he 
was  disposed  to  think  that  if  a  servant  in  charge  of  money 
foand  another  attempting  to  steal  it,  and  could  not  prevent 
him  otherwise  than  by  taking  him  into  custody,  he  might 
have  an  implied  authority  to  arrest  him,  or  if  he  bad  reason 
to  believe  that  the  mone^y  had  been  actually  stolen,  and  he 
could  get  it  back  by  taking  the  thief  into  custodv,  that  also 
might  be  within  the  authority  of  the  person  in  cnarge  of  it. 
The  learned  judge,  however,  declined  to  pronounce  a  de- 
cided opinion  on  these  cases,  and  held  that  there  was  clearly 
no  implied  authority  to  give  the  plaintiff  into  custody  for  an 
attempt  to  steal  which  had  failed. 

In  none  of  the  cases  referred  to  did  the  question  of  the 
authority  of  a  manager  or  agent  intrusted  with  the  general 
conduct  of  his  master's  business  arise.  They  were  all  cases 
of  particular  agencies  where  the  agents  had  been  appointed 
to  a  special  sphere  of  duty.  The  result  of  the  decisions  in 
all  these  cases  is  that  the  authority  to  arrest  offenders  was 
only  implied  where  the  duties  which  the  officer  was  em- 
ployed to  discharge  could  not  be  efficiently  performed  for 
the  benefit  of  his  employer,  unless  he  had  the  power  to  ap- 
prehend offenders  promptly  on  the  spot ;  though  it  was  sug- 
grested  that  possibly  a  like  authority  might  be  implied  in  the 
supposed  cases  of  a  servant  in  charge  of  his  master's  prop- 
erty arresting  a  man  who  he  had  reason  to  believe  was  at- 
tempting to  steal,  or  had  actually  stolen  it.  In  the  latter 
of  tnese  cases  it  is  part  of  the  *suppo8ition  that  the  [289 
property  might  be  got  back  by  the  arrest,  but  in  such  a  case 
the  time,  place,  and  opportunity  of  consulting  the  employer 
before  actmg  would  be  material  circumstances  to  be  consid- 
ered in  determining  the  question  of  authority. 

The  liability  of  the  bank  in  this  case  must  rest  either  on 
the  ground  of  some  general  authority  in  the  acting  manager 
to  prosecute  on  behalf  of  the  bank,  or  on  a  particular  au- 
thority so  to  act  in  cases  of  emergency. 

The  duties  of  a  bank  manager  would  usually  be  to  con- 
duct banking  business  on  behalf  of  his  employers,  and 
when  he  is  found  so  acting,  what  is  done  by  him  in  the  way 
of  ordinary  banking  transactions  may  be  presumed,  until 
the  contrary  is  shown,  to  be  within  the  scope  of  his  author- 
ity; and  his  employers  would  be  liable  for  his  mistakes, 
and,  under  some  circumstances,  for  his  frauds,  in  the  man- 
agement of  such  business :  Mackay  v.  Commercial  Bank  of 
New  Brunswick  {^).  But  the  arrest,  and  still  less  the  pros- 
ecution of  offenders,  is  not  within  the  ordinary  routine  of 

(»)  Law  Rep.,  6  P.  C,  894 ;  9  Eng.  R.,  202. 
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banking  business,  and  when  the  question  of  a  manager's 
authority  in  such  a  case  arises,  it  is  essential  to  inquire  care- 
fully into  his  position  and  duties.  These  may,  and  in  prac- 
tice do,  vary  considerably.  In  the  case  of  a  chief  or  general 
manager,  invested  with  general  supervision  and  power  of 
control,  such  an  authority  in  certain  cases  affecting  the  prop- 
erty of  the  bank  might  be  presumed  from  his  position  to 
belong  to  him,  at  least  in  the  absence  of  the  directors.  The 
same  presumption  might  arise  in  the  instance  of  a  manager 
conducting  the  business  of  a  branch  bank  at  a  distance  from 
the  head  office  and  the  board  of  directors.  But  whatever 
may  be  the  case  in  instances  of  this  kind,  their  Lordships 
think  that  such  a  presumption  cannot  properly  be  made 
from  the  evidence  given  at  the  trial  as  to  the  position  held 
by  Mr.  Wilkinson.  It  appears  that  the  board  of  directors 
held  their  meetings  at  the  bank  office,  and  the  general  man- 
ager, Mr.  Smith,  also  sat  there ;  and  the  clear  inference  from 
the  evidence  (if  believed)  is  that  the  acting  manager  was  sub- 
ordinate to  the  general  manager,  and  that  the  latter  was,  as  he 
presumably  would  be,  subject  to  the  superior  authority  of  the 
directors.  Supposing  this  to  be  so  (and  if  the  facts  were  dis- 
290]  puted,  the  *opinion  of  the  jury  should  have  been  taken 
upon  tnem),  their  Lordships  think  it  cannot  be  presumed, 
from  his  position  alone,  that  the  acting  manager  had  general 
authority  to  prosecute  on  behalf  of  the  bank,  and  therefore 
that  evidence  was  required  to  show  that  such  a  power  was 
within  the  scope  of  the  duties  and  class  of  acts  he  was  au- 
thorized to  perform.  The  plaintiff  offered  no  evidence  what- 
ever on  this  point ;  and  the  testimony  of  the  two  managers 
which  has  been  set  out  above  directly  negatives  the  posses- 
sion of  such  a  power  by  the  acting  manager.  Mr.  WilKinson 
was  not  cross-examined  on  this  point.  Some  uncertainty  of 
statement  no  doubt  appears  in  the  cross-examination  of  the 
general  manager,  but  according  to  their  Lordships'  interpre- 
tation of  his  testimony,  his  direct  evidence  as  to  the  absence 
of  general  authority  in  the  acting  manager  is  not  substan- 
tially impaired.  The  following  statements  of  these  witnesses 
were  strongly  relied  on  by  the  learned  counsel  for  the  appel- 
lants :  Mr.  Wilkinson  said,  "In  a  case  where  a  man  pre- 
sented a  forged  check  I  have  as  accountant,  and  should  now 
take  proceedings  to  arrest,  where  we  have  to  catch  the  man 
on  the  spot,  only  in  such  a  case.  I  should  do  this  as  acting 
manager  or  as  assisting  manager,  accountant,  or  clerk." 
The  general  manager  spoke  to  the  same  effect :  "I  will  nob 
say  that  in  cases  in  which  the  property  of  the  bank  is  taken 
and  in  danger  of  being  lost,  unless  arrest  ordered,  action 
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lias  not  been  taken  without  reference  to  the  board.  In  such 
an  emergency  I  should  take  the  responsibility  of  violating 
the  rule,  whether  it  would  be  ray  duty  or  not."  But  these 
statements  at  the  most  raise  the  question  whether  Wilkin- 
son had  authority  so  to  act  in  cases  of  emergency,  where 
immediate  action  is  required,  and  the  opportunity  of  arrest- 
ing the  offender  might  be  lost  if  reference  was  made  to  the 
general  manager  or  the  directors.  Granting  that  these  state- 
ments afford  some  proof  of  such  an  authority,  the  further 
question  would  arise  whether  there  is  evidence  that  an  emer- 
gency in  fact  occurred. 

An  authority  to  be  exercised  only  in  cases  of  emergency, 
and  derived  from  the  exigency  of  the  occasion,  is  evidently 
a  limited  one,  and  before  it  can  arise  a  state  of  facts  must 
exist  which  shows  that  such  exigency  is  present,  or  from 
which  it  might  reasonably  be  supposed  to  fee  present.  If  a 
general  authority  is  *proved,  it  is  enough  to  show,  [291 
commonly,  that  the  agent  was  acting  in  what  he  did  on  be- 
half of  his  principal.  But  in  the  case  of  such  a  limited 
authority  as  that  referred  to,  the  question  whether  the  emer- 
gency existed,  or  might  reasonably  have  been  supposed  to 
exist,  arises  for  decision ;  and  that  question  raises  issues 
beyond  the  mere  facts  that  the  agent  acted  on  behalf  of  and 
in  the  supposed  interest  of  the  principal ;  were  it  otherwise, 
the  special  authority  would  be  equivalent  to  a  general  one. 

What,  then,  was  the  situation  when  these  unwarrantable 
proceedings  took  place?  The  bill  had  been  sent  to  Allen  & 
feowden,  as  notaries,  to  be  presented  to  the  plaintiff  for  ac- 
ceptance, and  noted  if  acceptance  was  refused.  It  was  a 
trade  bill  iaccompanied  by  shipping  documents,  which  were 
in  the  hands  of  the  bank.  The  plaintiff  was  a  merchant 
Laving  an  office  and  clerks,  one  of  them  known  to  the  nota- 
ries' clerk,  and  it  was  at  his  own  office  the  bill  was  presented 
to  him.  According  to  the  plaintiffs  evidence,  he  told  the 
clerk  he  would  accept  and  send  it  to  the  bank.  The  clerk 
(Muir)  admits  he  said  he  would  accept  it,  and  thereupon  the 
bill  was  left  with  him.  Muir  seems  to  have  been  blamed  for 
leaving  it,  and  Bishop,  another  clerk,  went  with  Muir  to  the 
plaintiff  to  demand  it,  and  the  plaintiff,  as  Bishop  says,  put 
£im  off  on  two  occasions,  and  would  have  nothing  to  say  to 
him.  Some  temper  appears  to  have  been  shown  on  both 
sides.  Upon  Bishop  going  back  to  the  office,  a  consultation 
took  place  among  the  clerks  of  Messrs.  Allen  &  Bowden, 
and  after  referring  to  books,  and  apparently  with  the  consent 
of  one  of  the  partners,  it  was  determined  to  lay  an  informa- 
tion against  the  plaintiff  for  stealing  the  bill.     It  cannot 
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possibly  be  considered  that  this  state  of  facts  raised  a  case 
of  emergency  requiring  immediate  action  by  criminal  pro- 
ceedings against  a  person  in  the  plaintiflTs  position,  or 
afforded  reasonable  ground  for  supposing  that  such  a  case 
had  arisen.  There  was  no  necessity  for  immediate  action,  nor 
was  immediate  action  in  fact  taken.  The  plaintiff  was  not 
at  once  given  into  custody,  but  an  information  was  laid  be- 
fore a  magistrate,  and  when  he  very  properly  refused  a  war- 
rant to  apprehend  him,  the  summons  complained  of  was 
taken  out  when  there  could  evidently  be  no  urgency  either 
292]  to  obtain  or  serve  it.  It  was  *obviously  an  attempt 
of  the  notaries  and  solicitors  to  recover  the  bill  by  means 
which  were  thought  by  them  to  be  more  effectual  for  the 
purpose  than  civil  proceedings  would  be. 

Their  Lordships  therefore  think,  upon  facts  which  appear 
upon  the  evidence  to  be  beyond  dispute,  that  there  was  no 
necessity  or  apparent  necessity  for  immediate  action,  from 
which  authority  in  the  acting  manager  to  instruct  the  soli- 
citors (if  he  really  did  instruct  them)  to  take  these  proceed- 
ings on  behalf  of  the  bank  could  be  inferred. 

It  is  to  be  observed,  also,  that  the  bill  in  question  was 
not  under  Wilkinson's  special  charge.  He  says,  "the  mat- 
ter was  not  in  his  department.  It  was  a  branch  business  ; 
the  general  manager  takes  that." 

There  being  then  no  evidence  of  any  emergency,  the  case 
in  their  Lordships'  view  is  brought  to  the  issue  that  the  bank 
would  not  be  liable  for  the  acts  of  Wilkinson  unless  it  could 
be  established  that  he  had  some  general  authority  to  institute 
criminal  proceedings.  They  have  already  said  that  they 
think  such  an  authority  cannot  be  inferred  from  his  position 
alone  as  it  appear  upon  the  evidence,  and  that  the  direction 
of  the  learned  judge  was  wrong.  The  verdict  therefore 
cannot  stand. 

Their  Lordships  have  lastly  to  consider  whether  they 
should  direct  a  nonsuit  or  a  new  trial.  The  evidence  upon 
which  they  have  assumed  the  position  of  the  acting  manager 
to  be  as  they  have  stated  it,  and  the  general  evidence  of  the 
managers  upon  this  part  of  the  case  were  not,  in  consequence 
of  the  learned  judge's  direction,  considered  by  the  jury.  If 
their  Lordships  were  called  upon  to  put  their  own  interpre- 
tation upon  the  evidence,  they  would  be  disposed — assuming 
it  to  be  true — to  hold  that  it  does  not  afford  sufficient  grounds 
for  inferring  that  a  general  authority  to  prosecute  was  within 
the  scope  of  the  acting  manager's  emplovment  and  duties  ; 
but  they  are  not  competent  to  judge  of  the  credit  due  to  the 
witnesses,  which  is  the  proper  province  of  the  jury ;  and  on 
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the  whole,  as  the  case  on  this  point  has  not  been  presented 
to  the  jary,  they  have  come  to  the  conclusion  that  the  rule 
sboald  be  made  absolute  for  a  new  trial. 

*In  case  the  action  should  be  again  tried,  the  jury  [293 
should  be  told,  if  the  evidence  on  the  point  should  be  to  the 
same  effect  as  on  the  first  trial,  that  the  facts  do  not  present 
a  case  of  emergency  or  apparent  emergency  from  which  au- 
thority could  be  derived,  and  consequently  that  the  bank 
would  not  be  liable  for  the  act  in  question  unless  it  is  proved 
or  can  be  inferred  from  the  evidence  that  general  authority 
to  prosecute  offenders  for  stealing  the  bank's  property  con- 
nected with  its  business  at  Sydney,  without  consulting  the 
general  manager  or  the  board  of  directors,  was  within  the 
scope  of  WilMnson's  employment  and  duties,  and  the  pow- 
ers intrusted  to  him  in  relation  thereto. 

The  question  whether  Wilkinson  in  fact  authorized  the 
solicitors  to  prosecute  the  plaintiff  will  of  course  be  open  on 
the  second  trial. 

In  the  result  their  Lordships  will  humbly  advise  Her  Maj- 
esty to  reverse  the  judgment  of  the  Supreme  Court  discharg- 
ing the  rule,  and  to  direct  that  the  rule  be  made  absolute 
for  a  new  trial. 

The  respondent  must  pay  the  costs  of  this  appeal. 


Solicitors  for  appellant : 
Solicitor  for  respondent : 


Waltcms^  Bubh  &  Walton. 
W.  H.  Oatty  Jones. 


See  29  Eng.  R.,  628  note ;  Moak's 
UnderhiU  on  Torts,  163 ;  14  Cent.  L. 
J.,  401  and  cases  cited. 

An  action  will  lie  against  a  corpora- 
tion for  libel :  McDermott  «.  Evening 
Journal.  43  N.  J.  Law,  488. 

For  malicloas  prosecution  :  Boo^her 
V.  Life,  etc,,  75  Mo.,  819,  overruling 
Oillet  «.  Mo.  Valley,  etc..  55  id.,  315  ; 
Youngdale  u.  Keogh,  etc. ,  5  Wy. ,  Webb 
&  A'Beckett,  Vict.  (Law),  197. 

So  for  all  wrongs  they  commit : 
Nat.  Bank  v.  Graham,  100  U.  8.  R., 
702. 

An  agent  of  a  railroad  company,  ap- 
pointed for  the  purpose  of  transacting 
some  limited  or  specified  business  for 
the  company,  cannot  bind  it  outside 
of  its  Intimate  business,  or  make  con- 
tracts for  it  which  the  company  never 
authorized  any  one  to  make  :  Taylor  v, 
Chicago,  etc.,  74  Ills.,  86. 

The  engineer  of  a  railroad  has  no 
power,  by  virtue  of  his  position,  to  bind 
the  corporation  by  his  contracts.     Spe- 


cial authority  therefor  must  be  shown  : 
Gardner  v,  Boston,  etc.,  70  Maine,  181. 

A  station  agent  has  no  implied  au- 
thority to  give  in  charge  a  person  whom 
he  suspects  to  be  stealing  the  com- 
pany's property ;  and  if  he  gives  in 
charge,  on  such  suspicion,  an  innocent 
person,  the  company  is  not  liable : 
Edwards  v.  London,  etc.,  L.  R.,  5  C.  PI. , 
445. 

The  plaintiff,  being  desirous  of  going 
by  an  excursion  train  from  Monk's 
Ferry  (the  defendants'  station)  to  Ban- 
gor and  back,  inquired  of  the  clerk  at 
the  former  station  by  what  train  he 
could  return.  The  clerk  informed  him 
that  his  ticket  would  be  available  by 
the  evening  train  from  Bangor  ;  the 
plaintiff  accordingly  obtained  an  excur- 
sion ticket,  and  returned  by  the  train 
mentioned  by  the  clerk.  On  arriving 
at  the  platform  near  to  the  Chester  nta- 
tion,  a  railway  servant  who  had  charge 
of  the  train,  upon  receiving  the  plnin- 
tlff's  ticket,  told  him  that  he  had  came 
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by  the  wrong  train,  and  that  he  must 
pay  2«.  M.  more.  This  the  plaintiff 
refused  to  pay,  and  he  was  thereupon 
taken  into  custody  by  a  railway  servant 
and  put  under  the  direction  of  a  super- 
intendent, but.  after  having  been  a  short 
time  in  custody,  he  paid  the  money 
under  protest,  and  was  released.  It 
appear^  that  the  Chester  station  was 
occupied  by  the  defendants'  company 
and  by  several  other  railway  com- 
panies ;  but  one  of  the  witnesses  stated 
that  he  believed  the  person  who  took 
the  plaintiff  into  custody  to  be  one  of 
the  servants  of  the  defendants'  com- 
pany. The  plaintiff's  attorney  having 
written  to  the  secretary  of  the  defend- 
ants' company  for  compensation  re- 
ceived a  written  answer  from  him. 
requesting  that  he  might  be  furnished 
with  the  date  of  the  transaction,  and 
promising  to  make  the  necessary  in- 
quiries. The  secretary  also  stated  that 
it  was  an  awkward  business,  and  the 
blame  would  fall  upon  the  clerk  at  the 
station  who  had  given  the  false  infor- 
mation ;  and  he  also  offered  to  repay 
to  the  plaintiff  the  sum  of  2s.  Qd.  he 
had  been  compelled  to  pay  :  Held,  in 
an  action  against  the  defendants  for  the 
arrest,  that  the  circumstances  of  the 
case  did  not  afford  any  evidence  that 
the  arrest  had  been  made  by  any  au- 
thority, either  express  or  implied,  given 
by  the  company,  or  that  they  had  rati- 
fied the  act :  Roe  v.  The  Birkenhead, 
etc.,  7  Exch,,  86  ;  S.  C,  7  Eng.  L.  and 
Eq.,  546. 

The  plaintiff  came  to  the  R.  station 
of  the  defendants'  railway  at  a  time 
when  a  train  was  expected,  and  the 
ticket  clerk  was  engaged  in  issuing 
tickets ;  he  entered  the  ticket  office, 
and  asked  the  ticket  clerk  for  a  ticket, 
but  did  not  then  get  it.  A  person  out- 
side called  the  plaintiff  out  of  the  office, 
saying  that  the  train  would  be  gone 
away  ;  and,  as  the  plaintiff  was  about 
to  leave  the  ticket  office,  the  clerk 
caught  hold  of  him,  accused  him  of 
having  stolen  a  ticket,  searched  his 
pockets,  and  detained  him  until  the 
station-master  arrived.  Upon  the  rep- 
resentation of  the  clerk,  the  station- 
master  had  the  door  of  the  ticket  office 
locked  and  the  plaintiff  searched,  when 
no  ticket  being  found  upon  him,  the 
station -master  discharged  him,  with 
an  apology  for  what  had  occurred. 

Upon  a  motion  to  set  aside  the  verdict 


found  for  the  plaintiff,  in  an  action  for 
assault  and  false  imprisonment,  held, 
per  George,  J.,  that  there  ought  to  be 
a  new  trial,  inasmuch  as  the  question, 
whether  the  railway  officials  had  au- 
thority from  the  defendants  to  act  as 
they  had  done,  ought  not  to  have  been 
left  to  the  jury. 

Held,  per  Fitzgerald,  J.,  that  there 
ought  to  be  a  new  trial,  inasmuch  as 
the  true  question  arising  upon  the 
evidence,  namely,  whether  the  arrest 
really  was  for  stealing  the  ticket,  and 
to  compel  the  plaintiff  to  give  it  up, 
had  not  been  left  to  the  jury. 

Held,  per  O'Brien,  J.,  that  the  ver- 
dict for  the  plaintiff  should  stand,  upon 
the  ground  that  the  only  objection 
made  at  the  trial  by  the  defendants' 
counsel,  namely,  that  there  was  no 
sufficient  evidence  that  the  defendants 
either  committed  or  authorized  the 
trespasses  proved,  could  not  be  sus- 
tained. 

Held,  by  Whiteside,  C.J.,  that  the 
jury  having  found  the  fact  that  the  rail- 
way officials  believed  that  the  plaintiff 
was  attempting  to  travel  without  pay- 
ing his  fare,  and  there  being  enough 
to  warrant  that  belief  in  the  officials, 
the  finding  ought  not  to  be  disturbed  : 
Van  Den  Eynde  v.  Ulster,  etc.,  Irish 
Rep.,  5  C.  L.,  6,  affirmed  Id.,  328. 

The  fact  that  a  physician  in  the  ser- 
vice of  a  railroad  company  is  authorized 
to  buy  medicines  on  the  credit  of  the 
company,  does  not  imply  a  power  to 
bind  the  company  by  a  contract  for 
board,  lodging,  attendance  and  nurs- 
ing of  a  person  injured  on  the  com- 
pany's road :  May  berry  «.  Chicago,  etc., 
75  Mo.,  492. 

No  recovery  can  be  had  against  a 
railroad  company  for  drugs  furnished 
to  a  person  who  has  been  hurt  by  the 
company's  locomotive,  on  the  order  of 
a  division  superintendent  of  the  road, 
without  proof  that  he  was  authorized 
to  give  the  order.  The  courts  cannot 
take  judicial  notice  of  the  duties  of 
such  an  officer  :  Brown  a,  Missouri, 
etc.,  67  Mo.,  122. 

A  passenger  agent  cannot  bind  his 
company  by  a  contract  to  look  after 
freight:    Taylor  v,   Chicago,   etc,   74 

ni8.,86. 

The  general  manager  of  a  railway 
company  has,  as  incidental  to  his  em- 
ployment, authority  to  bind  the  com- 
pany to  pay  for  surgical   attendance 
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bestowed  at  his  request  on  a  servant  of 
the  company  iniured  by  an  accident  on 
the^r  railway :  Walker  v.  Great  West- 
ern, L.  R.,  2  Exch.,  228 ;  Atlantic,  etc., 
«.  Beisner,  18  Eans.,  458;  Atchison, 
etc..  «.  Beicher,  24  id.,  228. 

See  Marquette,  etc., «.  Taft,  28 Mich., 
289. 

So  a  genera]  manager  of  a  factory, 
for  a  boy  iniured  therein  :  Swaasey  v. 
Union,  etc.,  42  Conn.,  556. 

Though  a  station  master  has  not : 
Cox  V,  Midland,  8  Exch.,  268  ;  Atlan- 
tic, etc,  V.  Reisner,  18  Eans.,  458. 

Though  slight  acts  of  ratification,  as 
that  the  superintendent  was  notified 
by  telegram  and  did  not  dissent,  will 
be  sufficient  to  bind  the  company :  Ca- 
iro, etc,  «.  Mahoney,  82  Ills.,  73, 75 and 
cases  cited. 

Nor  a  yard  master:  Marquette,  etc, 
«.  Taft,  28  Mich.,  289. 

To  save  defendant  from  a  lawsuit 
plaintiff,  at  the  request  of  its  president 
and  superintendent,  paid  certain  notes 
held  against  it,  and  the  president  there- 
upon, in  the  name  of  the  corporation, 
made  to  plaintiff  two  promissory  notes 
for  the  amount  paid,  and  the  notes  were 
afterwards  ratified  by  the  board  of  di- 
rectors.'  Held,  that  the  transaction  was 


within  the  scope  of  the  business  In* 
trusted  by  the  corporation  to  its  presi- 
dent, as  its  superintendent  and  gen- 
eral agent;  and  held  further,  thai 
plaintiff  having  paid  money  for  the  use 
of  defendant,  at  its  request,  the  valid- 
ity of  the  original  indebtedness  could 
not  be  inquired  into :  Seeley  v,  San 
Jose,  etc,  59  Cal.,  22. 

8.  P..  Coates  c  Donnell,  48  N.  Y. 
Super.  Ct.  R.,  46. 

From  the  mere  fact  that  an  agent 
employed  to  sell  goods,  and  having  in 
his  possession  a  horse  and  wagon  of  his 
principal,  as  also  the  goods  offered  for 
sale,  puts  up  at  a  hotel,  the  law  will 
not  presume  a  contract  by  the  principal 
to  pay  the  hotel  keeper  for  the  board 
and  lodging  of  the  agent  and  keeping 
of  the  horse:  Sampson  v.  Singer,  etc., 
5  S.  C,  465. 

The  employment  of  parties  to  collect 
the  rents  of  a  building,  does  not  give 
them  authority  to  employ  an  engineer 
to  take  charge  of  the  engine  In  such 
building.  The  employment  of  such 
engfineer  is  not  within  the  scope  of 
their  authority  as  agents  for  the  collec- 
tion of  rents,  and  their  contract  in  that 
behalf  will  not  bind  the  principal : 
Crozier  v.  Reins,  4  Bradw.,  664. 


[4  Appeal  Cases,  294.] 
J.C,  March  7,  8,  11 ;  May  8,  1879. 

[privy  council.] 

*Heb  Majesty's  Attorney- General  for  the  Isle  [294 
OF  Man,  Appellant;  and  Thomas  Mylchreest  and 
Others,  Respondents. 

ON  APPEAL  FBOM  THE  COURT  OF  EXCHEQUER  OF  THE  ISLE  OF  MAN. 

Idt  df  Man — Outiamwry  Estates  of  Inheritanes — Bights  of  the  Crown — Minerals 
— Clay  and  Sand — Acts  of  Settlement. 

The  Crown  is  not  entitled  to  the  clay  and  sand  in  the  cnstomary  estates  of  inher- 
itance in  the  Isle  of  Man. 

By  the  laws  and  cnstoms  of  the  Isle,  the  owners  of  cnstomary  estates  of  inheritance 
in  customary  tenements  of  Lord's  lands  have  from  time  immemorial  without  the 
license  of  Her  Majesty  or  her  predecessors,  Lords  of  the  Isle,  as  of  right  dug,  raised* 
and  got  the  clay  and  sand  therein,  and  have  removed  and  used  the  clay  for  manuring 
their  own  and  other  lands,  and  for  other  purposes,  and  have  converted  it  into  bricks 
and  tiles  for  sale.  There  is  nothing  in  the  history  of  the  title  to  the  Lordship  or 
SCanor  of  Man,  and  of  the  customary  tenures,  from  which  it  is  necessarily  to  be  in- 
ferred that  the  above  custom  could  not  have  had  a  legal  origin ;  and  it  may  be  pre- 

33  Eno.  Rep.  14 
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Bomed  from  the  existence  of  the  custom,  if  nothing  to  the  contrary  appears,  that  it 
grew  up  with  the  tenures  as  one  of  their  customary  incidents. 

The  saving  clause  in  the  Act  of  Settlement  does  not  involve  a  negation  of  the  gas- 
torn  nor  override  it :  Held,  that  the  word  "minerals "in  that  cUuae  did  not  in- 
clude clay  and  sand. 


[4  Appeal  Cases,  811.] 
H.L.  (E.),  May  1,  1879. 
[HOUSE  OF  LORDS.] 

311]  *Thomas  Hussey,  Appellant;  and  John  Horne- 
Payne,  and  G.  M.  Horne-Payni^  his  Wife,  Respon- 
dents. 

Qmtraet^Statute  of  Frauds— "Title  to  be  approved  by  our  Solicitors." 

Where  a  court  has  to  find  a  contract  in  a  correspondence,  and  not  in  one  particu- 
lar note  or  memorandum  formally  signed,  the  whole  of  that  which  has  passed 
between  the  parties  must  be  taken  into  consideration. 

Applying  this  rule,  though  the  first  two  letters  of  a  correspondence  seemed  to 
constitute  a  complete  contract,  the  House,  upon  the  whole  of  what  had  passed  in 
letters  and  conversation,  came  to  the  conclusion  that  no  concluded  and  complete 
contract  had  been  established. 

Per  Thb  Lord  Chancellor  :  Quare,  whether  the  addition,  in  a  written  docu- 
ment, of  the  words  **  subject  to  the  title  being  approved  by  our  solicitor,"  could 
afifect  a  contract  for  the  sale  of  land,  otherwise  complete  in  itself? 

Qu(Bre,  whether  the  proper  meaning  of  such  words  is  more  than  that  the  title 
offered  is  not  to  be  accepted  without  investigation,  and  that  objections  made  on  such 
investigation  would  be  subject  to  the  decision  of  a  legal  tribunal  ? 

Per  Lord  Sblborns:  The  observation  stated  in  JervU  v.  Berridge  (*),  that  "the 
Statute  of  Frauds  is  a  weapon  of  defence,  not  offence,  and  does  not  make  any  signed 
instrument  a  valid  contract  by  reason  of  the  signature,  if  it  is  not  such  according  to 
the  good  faith  and  real  intention  of  the  parties,    affirmed. 

Appeal  against  a  judgment  of  the  Court  of  Appeal, 
reversing  an  order  of  Vice- Chancellor  Malins,  made  in  an 
action  for  specific  performance,  brought  by  the  appellant 
against  the  respondents,  in  relation  to  a  sale  of  certain  free- 
hold land  situated  at  North  End,  Fulham. 

Mrs.  G.  M.  Horne-Payne  was  entitled  for  her  separate 
use  to  the  property  in  question  called  the  Mornington  estate. 
Negotiations  for  the  purchase  of  the  estate  by  Mr.  Hussey 
had  been  going  on  when  Mrs.  Horne-Payne  wrote  the  fol- 
lowing letter,  dated  the  4th  of  October,  1876:  "I  cannot 
accept  your  offer  of  £35,000  for  my  freehold  land  at  North 
31 2]  End.  I  refused  that  sum  for  it  15  months  *ago,  when 
ottered  by  Messrs.  Willett  through  Messrs.  Saunders.  I  am 
now  willing  to  divide  the  difference  between  your  offer  and 
my  price,  and  I  am  prepared  to  accept  £37,600  for  the  entire 
freehold  property,  or  £34,000  for  the  property  without  the 
Mornington  House  and  \\  acre  of  ground."     This  letter  was 

Q)  Law  Rep.,  8  Oh.  Ap.,  at  p.  360;  5  Eng.  R.,  589. 
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addressed  to  Mr.  Weaver,  who  was  acting  on  behalf  of  Mr. 
Hassey. 

On  the  6th  of  October,  1876,  Mr.  Weaver  sent  an  answer 
in  the  following  terms:  ^^I  beg  to  acknowledge  the  receipt 
of  your  letter  of  the  4th  instant,  stating  that  you  are  willing 
to  accept  the  sum  of  £37,600  for  ihe  whole  of  your  freehold 
land  at  North  End  (including  the  Mornington  House  estate), 
and  I  hereby,  on  behalf  of  Mr.  Thomas  Hussey,  of  96  Ken- 
sington High  Street,  accept  your  terms  as  above,  and  agree 
to  pay  you  the  said  sum  of  £37,600  for  your  land  as  afore- 
said, extending  from  Hammersmith  Road  to  the  Hammer- 
smith Railway,  subject  to  the  title  being  approved  by  our 
solicitors." 

It  was  alleged  that  there  had  been  a  suggestion  made  by 
Mrs.  Home- Payne  that  it  would  be  for  the  mutual  conven- 
ience of  herself  and  Mr.  Weaver  that  the  j^urchase-money 
should  be  paid  by  instalments,  but  at  a  meeting  of  Mr.  Hus- 
sey, Mr.  Weaver,  and  Mr.  Gasquet  (the  solicitor  of  Mr.  Hus- 
sey), at  the  office  of  Mr.  Crowdy  (the  solicitor  of  Mrs.  Horne- 
Payne), it  was  said  by  Mr.  Crowdy  that  he  knew  of  no 
agreement  to  take  the  money  by  instalments,  and  that  noth- 
ing less  than  the  immediate  payment  of  10  per  cent,  of  the 
purchase-money  by  way  of  deposit,  and  the  payment  of  the 
residue  in  a  few  months  would  be  accepted.  It  was  stated 
that  Mr.  Hussey  had  been  mistaken  on  this  point,  and  his 
solicitors,  on  the  24th  of  October,  1876,  wrote  to  Mr.  Crowdy 
that,  as  he  had  said  he  could  make  no  other  arrangement 
for  the  payment  of  the  purchase- money  except  10  per  cent. 
down  as  a  deposit,  and  the  balance  in  a  few  months'  time, 
Mr.  Hussey  had  no  alternative  but  to  decline  the  matter, 
and  as  soon  as  Mr.  Crowdy' s  client  should  be  prepared  to 
treat  on  the  footing  of  payment  by  instalments  extending 
over  about  three  years,  tney  would  be  prepared  to  negotiate 
again  on  Mr.  Hussey' s  behalf.  Mr.  Hussey  afterwards  saw 
Mrs.  Horne-Payne,  and  reminded  her  of  the  understanding 
about  payment  by  instalments,  and  on  the  25th  of  October, 
1876,  she  wrote  to  Mr.  Weaver:  '*I  have  this  moment  seen 
Mr.  Crowdy,  *and  have  given  him  positive  instructions  [313 
to  accept  Mr.  Hussey' s  offer  of  payment  by  instalments  in 
three  years  and  the  deposit  down.  This  is  very  much 
against  Mr.  Crowdy's  wishes,  but  I,  after  all,  am  the  gainer 
or  loser  by  it,  and  1  have  taken  the  responsibility." 

Mr.  Crowdy,  on  the  3l8t  of  October,  1876,  wrote  to  Mr. 
Gasquet  the  following  letter:  ''Mornington  Park  estate. 
We  have  had  some  farther  communication  with  our  clients 
hereon,  and  are  authorized  to  state  to  you  that  they  will  be 
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willing  to  carry  out  this  sale  upon  the  following  terms 
which,  we  believe,  correspond  with  what  your  client  pro- 
poses, videlicet: 

"  1.  A  deposit  of  £10  per  cent,  to  be  paid  down. 

**2.  Balance  of  purchase-money  to  be  paid  by  three  equal 
instalments  from  date  of  contract. 

*'3.  Interest  at  £5  per  cent,  on  balance  unpaid  from  time 
to  time. 

''This  we  believe  is  all  that  relates  to  the  money  pay- 
ments, the  other  details  of  the  contract  we  can  settle. 

"We  should  add  that  this  only  binds  our  client  on 
acceptance  by  yours." 

On  the  same  day  Mrs.  Horne-Payne  wrote  to  Mr.  Weaver, 
announcing  that  Mr.  Crowdy  had  written  accepting  the 
terms  proposed,  of  paying  10  per  cent,  down,  and  the  bal- 
ance in  three  ^ears,  and  expressing  a  hope  that  the  details 
might  be  earned  out  before  the  following  Saturday. 

On  the  14th  of  November,  1876,  Mr.  Weaver  called  on 
Mr.  Crowdy  and  left  with  him  a  complete  statement  of  the 
terms  as  actually  understood  between  the  parties.  The 
paper  was  headed  "Proposal  by  Mr.  Thomas  Hussey  for 
the  purchase  of  the  freehold  property  known  as  the  Morn- 
ington  estate."  The  instalments  named  therein  were  six, 
the  first  to  fall  due  on  the  26th  of  December,  1877,  and  a 
corresponding  part  of  the  estate  was  to  be  conveyed  on  the 
payment  of  each  instalment.     The  last  sentence  of  this  pro- 

Eosal  was  ''Upon  the  contract  being  signed  the  said  Thomas 
[ussey  is  to  be  let  into  possession  of  the  property."  On 
the  21st  of  November  Mr.  Crowdy  (who  was  tlhen  very  ill) 
wrote  to  excuse  himself  for  not  having  noticed  at  the  time 
an  ''obvious  mistake"  in  the  paper  left,  and  pointed  out 
314]  that  the  first  ^instalment  instead  of  being  in  Decem- 
ber, 1877,  ought  to  be  in  June,  1877,  and  Mr.  G^asquet  hav- 
ing afterwards  called  on  Mr.  Crowdy,  and  agreed  to  the 
suggested  alteration,  it  was  understood  (as  the  statement  of 
claim  alleged)  that  Mr.  Crowdy' s  counsel  was  at  once  to 
prepare  the  draft  of  the  formal  contract.  The  formal  con- 
tract never  was  prepared,  and  after  correspondence  between 
the  parties,  begmnmg  in  March,  1877,  this  action  was,  in 
August,  1877,  brought  by  Mr.  Hussey  claiming  specific  per- 
formance and  damages,  and  farther  relief. 

The  defendants  demurred  on  the  ground  that  in  the  state- 
ment of  claim  no  subsisting  agreement  was  alleged  of  which 
epecific  jierformance  was  claimed,  nor  was  there  any  mem- 
orandiun  or  note  in  writing  of  such  agreement  signed  by 
dther  of  the  defendants,  within  the  Statute  of  Frauds. 
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Vice  Cbancellor  Malins  was  of  opinion  that  the  offer  of 
the  4th  of  October  was  unconditionally  accepted  by  the  let- 
ter of  the  6th  of  October ;  that  Hnssey  proposed  to  abandon 
it  on  the  24th  of  October  on  account  of  the  difference  as  to 
the  payment  of  the  purchase-money  hj  instalments,  but 
that  the  defendants  declined  to  abandon  it,  and  on  the  25th 
of  October  conceded  the  payment  by  instalments ;  and  that 
the  subsequent  negotiations  between  the  parties  did  not 
constitute  any  legal  abandonment  of  the  contract ;  he  there- 
fore overruled  the  demurrer.  This  decision  was  reversed 
by  the  Court  of  Appeal  (*),  the  Lords  Justices  being  of 
opinion  that  there  bad  not  been  a  completed  contract,  for 
that  the  words  "subject  to  the  title  being  approved  by  oui? 
solicitors,"  constituted  a  new  term  which  required  accept- 
ance. 

Mr.  John  Pearson,  Q.C.,  and  Mr.  ff.  M.  R.  Pope,  for  the 
appellant :    The  two  letters  of  the  4th  and  6th  of  October, 
1876,  constituted  a  contract  for  the  sale  of  the  estate.     There 
had  been  some  previous  negotiations  which  the  letter  of  the 
4th  of  October  noticed  and  adopted ;  and  the  letter  of  the 
6th  of  October  was  a  formal  acceptance  of  the  terms  stated 
in  that  of  the  4th.    The  contract  was,  therefore,  concluded 
and  complete.     The  addition  of  the  words  ''subject  to  the 
title  being  approved  of  by  our  solicitor"  could  *not    [315 
affect  the  matter.     They  were  mere  words  of  form  which 
were  understood,  if  not  expressed,  in  every  negotiation  and 
contract  for  the  sale  of  land.     The  vendor  was  always  bound' 
to  make  out  a  good  title,  and  unless  he  did  so  the  purchaser 
was  not  bound  to  accept  it.     The  words,  therefore,  were 
mere  words  of  course.    Yet  the  court  below  had  treated 
them  as  if  they  formed  a  precise,  specific,  and  unaccustomed 
stipulation,  and  required  to  be  formally  assented  to,  and  if 
not  f ornially  assented  to,  the  contract  could  not  be  complete. 
That  was  not  the  way  in  which  they  were  treated  in  practice. 
Hudson  V.  Buck  (•)  did  not  justify  the  purpose  for  which  it 
was  cited  in  the  court  below.     On  the  contrary,  it  really 
treated  those  words  as  the  necessary  accompaniment  of  any 
negotiations  for  the  sale  of  an  estate,  without  complying 
with  which  (where  there  was  no  Tnala  fides  or  unreasonable- 
ness on    the   part  of  the  purchaser)  a  sale  could  not  be 
enforced.     No  mala  fides  existed  here,  nor  was  any  unrea- 
sonable obiection  made.     Duddell  v.  Simpson  ("),  Page  v. 
Mohinson  (  ),  and  Price  v.  Dyer  (*)  showed  that  even  if  there 

P)  8  Ch.  D.,  760;  26  Eng.  R.,  661.  (»)  Law  Rep.,  2  Ch.  Ap.,  102. 

(«)  7  Ch.  D..  688 ;  28  E^.  R.,  808.  M  8  Ruse.,  1 14. 

(»)  17  Ves.,  866. 
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had  been  some  variations  of  terms  after  a  contract  had  been 
really  made,  the  court  would  still  enforce  performance  of 
it ;  and  Oordon  v.  MaJwny  {')  established  tnat  there  must 
be  as  clear  evidence  of  the  waiver  of  a  contract  as  of  the 
making  of  it.  Noble  v.  Ward  ('),  affirmed  on  appeal  ("),  fol- 
lowing Moore  v.  Campbell  (*),  proceeded  on  that  princi- 
ple. And  even  as  to  leases,  where  a  first  lease  had 
been  granted,  and  then  a  second,  which  recited  the  sur- 
render and  acceptance  of  surrender  of  the  first,  but  which 
turned  out  to  be  itself  inoperative,  it  was  held  that  the  first 
remained  in  force.     Where  there  was  a  concluded  and  com- 

J>lete  contract  it  could  not  be  destroyed  by  anything  less 
ormal  than  itself :  Carolan  v.  Brdbazon  (*) ;  Vendors  and 
Purchasers  (*). 

Mr.  H.  Fox  Bristowe^  Q.C.,  and  Mr.  Benjamin^  Q.C. 
(Mr.  F.  W,  Bush  was  with  them),  for  the  respondents : 
The  authority  of  the  cases  cited  on  the  other  side  may  be 
316]  *admitted,  but  they  are  wholly  inapplicable  here. 
There  never  was  a  concluded  and  complete  contract  in  this 
case.  That  was  the  real  question  to  be  decided  here,  and  it 
must  be  decided  on  a  consideration  of  all  the  circumstances 
of  the  case:  Rossiter  v.  Miller  {').  So  considered  it  was 
clear  that  there  never  had  been  any  contract  of  which  per- 
formance could  be  directed. 

Mr.  Pearson  replied. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  I  will 
not  refer,  in  the  first  instance,  to  the  grounds  upon  which 
this  case  was  decided  by  the  Vice-Chancellor  and  the  Court 
of  Appeal,  but  I  will  ask  your  Lordships  to  observe  what 
the  facts  of  the  case  are  upon  which  you  have  now  to  form 
an  opinion.  My  Lords,  at  the  outset  I  must  say  that  I 
recognize  the  great  convenience  of  having  a  case  stated 
frankly  and  fairly  as  this  case  has  been,  upon  the  claim,  and 
thereby  enabling  the  court,  without  the  parties  being  put  to 
any  greater  expense,  to  decide  upon  the  claim,  upon  a  de- 
murrer being  put  in,  whether  the  plaintiff  has  a  case  in 
respect  of  which  he  is  entitled  to  relief. 

This  is  an  action  for  specific  performance  of  a  contract. 
It  is  a  contract  for  the  sale  of  land,  and  the  plaintiff  must 
show  two  things:  he  must  show  that  there  is  a  contract  con- 
cluded between  the  parties,  and  that  there  is  a  note,  a  mem- 
orandum in  writing,  of  that  contract  sufficient  to  satisfy  the 

0)  18  Ir.  Eq.  Rep..  888.  (<)  10  Ex.,  828. 

(«)  Law  Rep..  I  Ex.,   117.  (»)  8  J.  *  Ut,  201. 

(*)  Law  Rep..  2  Ex.,  18ft.  (•)  Chap,  iv,  a.  ix. 

0)  »App.Caa.,  1124;  24  Eng  R.,684. 
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reqairements  of  the  Statute  of  Frauds.  The  second  requisite 
in  this  case  he  proposes  to  supply  through  the  medium  of 
letters  which  passed  between  the  parties,  and  it  is  one  of  the 
first  principles  applicable  to  a  case  of  the  kind  that  where 
you  nave  to  find  your  contract,  or  your  note  or  memoran- 
dum of  the  terms  of  the  contract  in  letters,  you  must  take 
into  consideration  the  whole  of  the  correspondence  which 
has  passed.  You  must  not  at  one  particular  time  draw  a 
line  and  say,  "  We  will  look  at  the  letters  up  to  this  point 
and  find  in  them  a  contract  or  not,  but  we  will  look  at  noth- 
ing beyond."  In  order  fairly  to  estimate  what  was  arranged 
and  agreed,  if  anything  was  agreed  between  the  parties,  you 
must  look  at  the  whole  of  that  which  took  place  and  passed 
between  them. 

*The  first  two  letters  in  this  case  are  dated  the  4th  [317 
and  the  6th  of  October.  In  the  first  of  them  Mrs.  Horne- 
Payne,  who  appears  to  have  been  entitled  to  freehold  prop- 
erty for  her  separate  use,  stated  that  she  was  willing  to 
*' divide  the  diflFerence "  between  an  offer  which  had  been 
made  to  her  and  the  price  she  had  asked,  and  to  accept  the 
sum  of  £37,600  for  the  freehold  property,  mentioning  the 
name  of  the  property.  The  answer  was  in  these  words: 
[His  Lordship  read  it,  see  ante^  p.  312.] 

Now  I  put  aside  these  last  words,  ''subject  to  the  title 
being  approved,"  for  separate  observation,  and,  putting 
them  aside,  I  should  say  that  if  these  two  letters  were  the 
only  information  which  your  Lordships  had  upon  the  sub- 

1'ect — if  the  matter  had  ended  here  as  it  began,  with  these 
etters — I  should  have  been  disposed  to  say  that  there  was 
undoubtedly  evidence  of  a  concluded  contract  suflBcient  to 
satisfy  the  Statute  of  Frauds.  There  is  property  named, 
there  is  a  price  to  be  paid,  and  there  is  the  name  of  the  ven- 
dor and  01  the  purchaser.  And,  of  course,  stopping  there 
again,  the  words  which  I  have  read  would  imply  that  the 
purchase-money  was  to  be  paid  in  the  usual  way,  namely, 
as  soon  as  the  title  to  the  land  could  be  produced  by  the 
vendor  and  a  conveyance  offered. 

But  the  case  does  not  stop  there,  and,  we  are  told,  partly 
by  the  statements  of  the  plaintiff  and  partly  by  farther  let- 
ters which  passed,  very  much  more,  which  must  be  imported 
into  the  case  and  must  be  taken  along  with  the  letters  which 
I  have  read.  The  first  thing  we  are  told  by  the  plaintiff 
himself  is  this :  that  "in  the  course  of  the  negotiations  which 
resulted  in"  these  "letters,  the  defendant  had  suggested 
that  it  would  be  for  the  mutual  convenience  of  herself  and 
the  plaintiff  that  the  purchase  money  should  be  paid  by  in- 
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Btalments,  and  the  plaintiff  acqaiesced."  Now  that  is  alleged 
to  be  a  statement  of  a  term  of  the  agreement  arranged  out- 
side what  was  written,  but  omitted  to  be  mentioned  in  what 
was  written.  I  look  upon  this  more  as  a  statement  that  it 
had  been  agreed  between  them  that  there  should  be  a  settle- 
ment as  to  the  instalments  in  which  the  purchase- monev 
was  to  be  paid ;  that  it  should  be  paid  by  way  of  instal- 
ments, and  not  in  one  sum,  but  that  it  should  be  a  subject 
of  settlement  what  were  to  be  the  instalments  in  which  the 
money  should  be  paid. 

And  that  seems  also  to  be  the  view  of  the  plaintiff,  because 
318]  be  *continues,  "Pursuant  to  this  suggestion,  she, 
shortly  after  the  receipt  of  the  letter  of  the  6tn  of  October, 
1876,  viz.,  on  the  11th  of  October,  1876,  wrote  to  William 
Weaver"  (the  agent  of  the  plaintiff)  "requesting  him  to 
meet  her  at  the  oiBce  of  Mr.  Crowdy,  her  solicitor,  on  the 
following  day,  *to  discuss  the  terms  of  payment,  etc.;'" 
that  is  to  say,  to  discuss  the  subject  of  a  payment  to  be 
made  by  wa^  of  instalments  and  not  in  one  gross  sum — as  I 
understand  it — to  arrange  the  instalments  in  which  the  pay- 
ment was  to  be  made.  Then  the  plaintiff  continues:  "Ac- 
cordingly, on  the  12th  of  October,  1876,  the  plaintiff  and 
his  solicitor,  Mr.  Gasquet,  and  the  said  Mr.  Weaver,  called 
npon  the  said  Mr.  Crowdy.  The  said  defendant,  however, 
failed  to  keep  her  appointment,  and  the  said  Mr.  Crowdy, 
alleging  that  he  knew  of  no  agreement  to  take  the  purchase- 
money  by  instalments,  stated  that  nothing  less  than  the  im- 
mediate payment  of  £10  per  cent,  of  the  purchase-money 
by  way  of  deposit,  and  the  payment  of  the  residue  thereof 
in  a  few  months  would  be  accepted," that  is  to  say,  Crowdy 
stood  upon  that  which  was  written  in  those  two  letters. 
Those,  said  he  (this  was  his  view),  constitute  an  agreement 
upon  which 'we  may  rely ;  we  hold  you  to  them,  and  you 
must  pay  the  purchase-money  in  one  sum,  putting  aside  the 
deposit,  and  on  the  usual  terms. 

But  was  that  the  view  of  the  appellant?  Certainly  not, 
because  he  says,  "  Meanwhile  the  plaintiff,  on  the  faith  of 
the  understanding  that  the  purchase-money  should  be  paid 
by  instalments,  had  allowed  certain  arrangements  which  he 
had  made  for  providing  the  purchase-monejr  at  once,  to  fall 
through.  Shortly  after  the  last- mentioned  interview,  there- 
fore, in  the  belief  that  he  had  in  this  respect  been  unfairly 
treated  by  the  said  defendant,  he  directed  his  solicitors  to 
write,  and  they,  on  the  24th  of  October,  1876,  wrote  to  the 
said  Mr.  Crowdy,  that  as  he  stated  that  he  could  make  no 
other  arrangement  for  payment  of  the  purchase- money  ex- 
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cept  10  per  cent,  down  as  a  deposit,  and  the  balance  in  a 
few  months'  time,  Mr.  Hussey  had  no  alternative  but  to  de- 
cline the  matter,  and  as  soon  as  Mr.  Growdy's  client  should 
be  prepared  to  treat  upon  the  footing  of  payment  by  instal- 
ments extending  over  about  three  years,  they  would  be  pre- 
pared to  negotiate  again  on  Mr.  Hussey's  benalf." 

*I  can  conceive  nothing  clearer  than  the  result  of  [319 
the  statement  which  the  appellant  thus  makes.  There  were 
two  letters,  no  doubt,  but,  as  he  says,  both  I  and  the  vendor 
were  at  one  that  there  was  to  be  a  payment  of  the  purchase- 
money  by  way  of  instalment ;  we  had  not  agreed  what 
those  instalments  should  be.  I  was  ready  to  settle  them. 
Your  solicitor  repudiated  the  idea  that  there  were  to  be  in- 
stalments, and  required  immediate  payment  of  the  pur- 
chase-money. Thereupon  I  said  that  that  was  unfair,  and 
I  was  not  ready  to  be  bound  by  any  claim  of  that  kind,  and 
that  I  would  ^^ decline  the  matter,"  which  must  be  taken  to 
mean  decline  the  arrangment  for  the  purchase,  and  he  would 
be  ready  to  treat,  or  to  ^'negotiate  again"  as  soon  as  Mr. 
Crowdy  **  should  be  prepared  to  treat  upon  the  footing  of 
payment  by  instalments."  Now  this  is  not  a  matter  of  con- 
troversy upon  the  demurrer;  this  is  the  attitude  which  the 
appellant  assumed  at  the  time,  and  it  must  be  taken,  as 
against  him,  that  that  was  the  correct  view  of  the  facts  of 
the  case  at  that  moment. 

How,  then,  did  the  case  proceed?  Weaver,  his  agent, 
saw  Mrs.  Payne,  and  she  wrote  to  him.  He  having  re- 
minded her  of  the  understanding  about  the  instalments, 
she  at  once  admitted  it,  and  in  her  letter  said  :  [His  Lord- 
ship read  the  letter.]  Now,  if  this  could  be  taken  as  a  mem- 
orandum of  that  part  of  the  agreement  which,  up  to  that 
time,  never  had  been  settled ;  if  this  could  be  taken  as  the 
statement  of  what  was  wanting,  and  a  memora'dum  in  writ- 
ing of  the  manner  in  which  what  was  wanting  was  to  be 
supplied,  then  the  desideratum^  the  thing  which  was  omit- 
ted m  the  two  original  letters,  might  be  taken  as  supplied. 
But  this,  after  all,  is  merely  a  statement  referring  the  appel- 
lant to  the  solicitor  of  the  respondent,  and  a  statement  of 
what  she  had  desired  the  solicitors  to  do.  Therefore  we 
must  look  at  what  the  solicitor  did  under  those  instructions. 

Now  what  he  did  say  was  this.  He  wrote  to  the  solicitor 
for  the  appellant,  *'  We  have  had  some  farther  communica- 
tion with  our  clients  hereon,  and  are  authorized  to  state  to 
you  that  they  will  be  willing  to  carry  out  this  sale  upon  the 
following  terms."  And  then  he  gives  three  terras  with  re- 
gard to  the  instalments.     '*This"  (he  says)  '*we  believe  is 
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all  that  relates  to  the  money  payments,  the  other  details  of 
320]  the  contract  we  can  settle.  Let  us  *hear  if  yon  are 
instructed  to  the  above  effect.  We  should  add  that  this 
only  binds  our  client  on  acceptance  by  yours."  Here, 
again,  if  this  had  been  then  accepted,  you  would  have  had 
this  added  to  what  had  already  been  put  in  writing,  and 
you  would  have  had  the  agreement  completed  in  the  way 
required  to  complete  it.  [But  was  this  accepted?  On  the 
contrary,  a  week  or  thereabouts,  a  fortnight,  I  think,  passes 
over.  Then  the  agent  of  the  appellant  calls  on  the  solicitor 
for  the  respondent,  and  in  place  of  accepting  the  terms 
which  had  been  put  in  writing,  puts  in  a  counter  proposal 
— a  counter  statement  of  terms — headed,  **  Proposal  by  Mr. 
Thomas  Hussey  for  the  purchase  of  the  freehold  property 
known  as  the  Mornington  estate,"  treating  it  again  as  still 
a  matter  of  proposal.  He  proposes  instalments  to  be  paid 
in  a  different  way,  and  to  be  accompanied  with  certain  pro- 
visions for  partial  conveyance  as  each  instalment  was  paid. 
The  details  are  not  material.  *'Mr.  Crowdy,"  he  says, 
*'on  behalf  of  the  defendant,  went  carefully  through  the 
same,  and  verbally  agreed  thereto."  But  even  if  that  had 
been  so,  a  verbal  agreement  is  insufficient;  there  was  no 
writing  to  bind  Mr.  Crowdy  or  his  client  to  it. 

But  a  few  days  after  that  Mr.  Crowdy  writes,  and  in  place 
of  expressing  agreement  with  the  paper,  he  demurs  to  one 
or  two  of  the  provisions  in  the  counter  proposal,  and  speaks 
of  one  serious  error,  which,  in  his  ill  state  of  health  he  had 
omitted  to  notice.  He  points  out  that  they  would  not  have 
the  effect  which  he  would  desire,  and  he  requires  a  change 
in  the  proposal  to  be  made.  There  was  no  completed  con- 
tract. Crowdy  was  seized  with  illness ;  he  afterwards  died, 
and  nothing  was  done  in  the  way  of  supplying  what  was 
wanting. 

Now,  my  Lords,  the  conclusion  I  draw  from  that  is  this, 
that  we  have  here  the  appellant  himself  telling  us  that  the 
two  original  letters,  which,  if  you  took  them  alone  without 
any  knowledge  supplied  to  you  of  the  other  facts  of  the 
case,  might  lead  you  to  think  that  they  represented  and 
amounted  to  a  complete  and  concluded  agreement,  yet  really 
were  not  a  complete  and  concluded  agreement,  that  there 
were  to  be  other  terms  which  at  that  time  had  not  been 
agreed  upon,  that  efforts  were  made  afterwards  to  settle 
those  other  terms,  and  that  these  efforts  did  not  result  in  a 
settlement  of  these  other  terms.  The  consequence  therefore 
321]  *of  the  whole  is,  that  it  appears  to  me  not  only  that 
there  is  no  note  in  writing,  according  to   the  Statute  of 
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Frauds,  of  that  which  was  a  completed  agreement  between 
the  parties,  but  that  there  was  in  point  of  fact  no  completed 
agreement  botween  the  parties. 

My  Lords,  I  said  I  would  refer  to  the  grounds  upon  which 
the  case  was  decided  in  the  courts  below.  The  Vice-Chan- 
cellor  was  of  opinion  that  the  two  letters  constituted  a  com- 
pleted agreement,  and  then  he  looked  to  see  whether  there 
was  any  rescission  of  that  completed  agreement,  and  he  was 
of  opinion  that  there  was  not.  As  to  that,  I  can  only  say 
that  if  I  could  arrive  at  the  conclusion  at  which  the  v  ice- 
Chancellor  arrived,  that  the  two  original  letters  constituted 
a  completed  agreement,  I  should  be  disposed  to  agree  with 
him  and  sa^ — at  all  events  I  should  be  unwilling  to  decide 
in  an  opposite  sense — that  there  was  no  rescission  standing 
upon  a  memorandum  of  equal  authority  with  the  letters. 
But  from  what  I  have  said,  your  Lordships  will  understand 
that  I  cannot  find  that  there  was  originally  in  those  two  let- 
ters a  completed  agreement. 

The  Court  of  Appeal  reversed  the  Vice  Chancellor's  deci- 
sion, and  dismissed  the  action,  but  upon  a  different  ground. 
The  Court  of  Appeal  held  that  the  second  of  what  I  have 
called  the  first  two  letters,  introduced  in  the  last  words  of 
it  a  new  term  by  stipulating  that  the  sale  was  to  be  subject 
to  the  title  being  approved  by  the  solicitors  of  the  pur- 
chaser. The  Lords  Justices  were  of  opinion  that  that  con- 
.  stituted  the  solicitors  the  arbiters  of  whether  the  title  was  a 
good  one  or  not,  and  that  the  vendor  had  not  agreed  to  that 
term,  making  the  solicitors  of  the  purchaser  the  arbiters  of 
that  question.  I  rather  infer,  from  the  judgments  of  the 
learbed  judges  of  the  Court  of  Appeal,  that  they  were  dis- 
posed to  look  with  doubt  upon  the  question  of  whether, 
even  without  this,  there  was  a  completed  agreement,  or 
would  turn  out  to  be  a  completed  agreement  between  the 
parties ;  but  they  were  of  opinion  that  this  diflSculty  was 
sufficient  to  decide  the  case  against  the  appellant. 

My  Lords,  I  have  not  desired  to  put  the  opinion  which  I 
liave  offered  to  your  Lordships  upon  that  ground,  and  I 
should  doubt  very  much  myself,  if  it  were  necessary  to  de- 
cide it,  whether  the  opinion  of  the  Court  of  Appeal  in  this 
respect  could  be  maintained.  *I  feel  great  difficulty  [322 
in  thinking  that  any  person  could  have  intended  a  term  of 
this  kind  to  have  that  operation,  because,  as  was  pointed 
out  in  the  course  of  the  argument,  it  virtually  would  reduce 
the  agreement  to  that  which  is  illusory.  It  would  make  the 
vendor  bound  by  the  agreement  but  it  would  leave  the  pur- 
chaser perfectly  free.     He  might  appoint  any  soUcitor  he 
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Pleased — he  might  change  his  Bolicitor  from  time  to  time, 
here  is  no  directio  personarum;  there  is  no  appointment 
of  an  arbitrator  in  whom  both  sides  might  be  supposed  to 
have  confidence.  It-  would  be  simply  leaving  the  pur- 
chaser, through  the  medium  of  his  solicitors,  at  liberty  to  say 
from  caprice  at  any  moment,  we  do  nob  like  the  title,  we  do 
not  approve  of  the  title,  and  therefore  the  agreement  goes 
for  nothing.  My  Lords,  I  have  great  difficulty  in  thinking 
that  any  person  would  agree  to  a  term  which  would  have 
that  operation.  But  it  appears  to  me  very  doubtful  whether 
the  words  have  that  meaning.  I  am  disposed  rather  to  look 
upon  them,  and  the  case  which  was  cited  from  Ireland  would 
be  authority  if  authoritv  were  needed  for  that  view,  I  am 
disposed  to  look  upon  the  words  as  meaning  nothing  more 
than  a  guard  against  its  being  supposed  that  the  title  was 
to  be  accepted  without  investigation,  as  meaning  in  fact  the 
title  must  be  investigated  and  approved  of  in  the  usual  way, 
which  would  be  by  the  solicitor  of  the  purchaser.  Of  course 
that  would  be  subject  to  any  objection  which  the  solicitor 
made  being  submitted  to  decision  by  a  proper  court,  if  the 
objection  was  not  agreed  to. 

Therefore,  my  Lords,  although  I  arrive  at  the  conclusion 
at  which  the  Court  of  Appeal  arrived,  I  desire  to  say  that  I 
am  unable  to  arrive  at  that  conclusion  upon  the  same 
grounds,  but  I  think  it  would  be  much  more  satisfactory  to 
look  at  the  case  upon  the  broader  ground.  I  think  there 
was  here  no  concluded  agreement  between  the  appellant  and 
the  vendor,  and  therefore  I  submit  to  your  Lordships  and 
move  your  Lordships,  that  this  appeal  should  be  dismissed 
with  costs. 

Lord  Selborne  :  My  Lords,  I  am  of  the  same  opinion, 
and  for  the  same  reasons,  with  my  noble  and  learned  friend 
upon  the  woolsack. 

I  cannot  agree  with  what  appeared  to  be  suggested  by 
323]  p&rt  of  *the  appellant's  argument,  that,  because  two 
letters  were  written,  by  which  the  conditions  required  by 
the  Statute  of  Frauds  would  have  been  satisfied,  if  there 
were  nothing  outside  those  letters  to  the  contrary,  therefore 
there  is  here  such  a  concluded  agreement  as  a  court  of 
equity  ought  specifically  to  perform,  without  regard  to  what 
preceded,  or  what  followed.  The  observation  has  often 
been  made,  that  a  contract  established  by  letters  may  some- 
times bind  ;)arties  who,  when  they  wrote  those  letters,  did 
not  imagine  that  they  were  finally  settling  the  terms  of  the 
agreement  by  which  they  were  to  be  bound  ;  and  it  appears 
to  me  that  no  such  contract  ought  to  be  held  established, 
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even  by  letters  which  would  otherwise  be  suflBcient  for  the 
pnrpose,  if  it  is  clear,  apon  the  facts,  that  there  were  other 
conditions  of  the  intended  contract,  beyond  and  besides 
those  expressed  in  the  letters,  which  were  still  in  a  state  of 
negotiation  only,  and  without  the  settlement  of  which  the 
parties  had  no  idea  of  concluding  any  agreement.  I  adhere 
to  what  I  said,  when  sitting  in  the  Court  of  Chancery,  in 
the  case  of  Jerms  v.  Berridge  (*),  that  the  Statute  of  Frauds 
**i8  a  weapon  of  defence,  not  offence,"  and  "does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the  sig- 
nature, if  it  is  not  such  according  to  the  good  faith  and  real 
intention  of  the  parties;"  and  I  think  it  especially  import- 
ant to  keep  that  principle  in  view  when,  as  in  the  present 
case,  it  is  attempted  to  draw  a  line  at  one  point  of  a  negoti- 
ation, conducted  partly  b^  correspondence  and  partly  at 
meetings  between  the  parties,  without  regard  to  the  sequel 
of  the  negotiations,  which  to  my  mind  plainly  shows  that 
terms  of  the  intended  agreement,  which  were  of  great  prac- 
tical importance,  and  were  so  regarded  on  both  sides,  then 
remained  unsettled  and  were  still  the  subject  of  negotiation 
between  them. 
Lord  Gordon  concurred. 

Order  appealed  against  affirmed;  and  appeal 
dismissed  with  costs. 

Lord's  Journals,  1st  May,  1879. 

Solicitors  for  appellant :  Kynaston  &  Oasquet. 
Solicitors  for  respondent :  James  Crowdy  &  Son. 

0)  8  Ch.  Ap.,  at  p.  360 ;  6  Eng.  R.,  589. 

To  comply  with  the  statate  of  show  the  essentials,  including  the  con- 
frauds,  the  written  memorandum  of  a  tractin^  parties  :  Brown  «.  Whipple, 
contract  of  sale  of  land  should  be  so  58  N.  H.,  229. 

certain  within  itself  or  by  reference  to  To  take  a  contract  for  the  sale  of 

other  writings  referred  to,  in  regard  to  more    than    thirty  dollars'  worth    of 

the  parties  and    subject-matter,   that  goodsoutof  the  statute  of  frauds  (R.  S. 

specific  performance  may  be  enforced  c.  Ill,  §  4), ''  the  note  or  memorandum 

without  a  resort  to  parol  testimony:  thereof "  need  not  contain  a  recital  of 

Fulton  V.  Robinson,  55  Tex.,  401.  the    consideration,  but   that    may  be 

A  writing  is  no  part  of  the  memo-  proved  by  parol, 

randum    required    by  the   statute   of  The  memorandum  need   be   signed 

frauds,  unless  it  is  si^ed  by  the  party  by  one  only  of  the  parties,  but  it  must 

to  be  charged,  or  made,  by  annexation  mention  the  other, 

or  reference,  a  part  of  a  writing  signed  The    memorandum     must    contain 

by  him  :  Brown  «.  Whipple,  58  N.  H.,  within  itself,  or  by  some  reference  to 

229.  other  written  evidence,  the  names  of 

The  memorandum  is  insufficient,  if  vendor  and  vendee  and  all  the  essen- 

it  is  merely  a  scintilla  of  circumstan-  tial  terms  and  conditions  of  the  con- 

tial  evidence  tending  to  show  the  es-  tract,  expressed  with  such  reasonable 

sentials  of  tlie  contract.     Upon  a  fair  certainty  as  may  be  understood  from 

oonstmction,    its    legal   import   must  the  memorandum  or  other  written  evi- 
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deuce  referred  to,  if  any,  without  aid 
from  parol  testimony. 

When  a  memorandum  containing 
the  names  of  the  vendor  and  vendee  is 
made,  signed  and  delivered  by  the  ven- 
dor to  the  vendee,  and  accepted  as  and 
for  a  completed  memorandum  of  the 
essential  terms  of  a  contract,  and  it  is 
capable  of  a  clear  and  intelligible  ex- 
position, it  is  conclusive  between  the 
parties,  and  parol  evidence  is  not  com- 
petent to  vary  its  terms  or  construc- 
tion ;  and  if  in  fact  some  of  the  condi- 
tions actually  made  be  omitted  from  it, 
the  party  defendant  cannot  avail  him- 
self of  them. 

Parol  evidence  identifying  the  sub- 
ject-matter of  a  contract  does  not  de- 
stroy the  sufficiency  of  the  memoran- 
dum :  Williams  v,  Robinson,  73  Maine, 
186. 

Defendant  drew  up  and  placed  in 
the  hands  of  Allan,  a  real  estate  agent, 
a  memorandum  in  the  following  form  : 
**  I  will  sell  ten  acres  of  land  (includ- 
ing the  water  lots),  as  also  two  and 
three  quarters  acres  of  land  belonging 
to  Judge  Johnstone,  adjoining,  for  the 
sum  of  four  hundred  and  thirty  dollars 
per  acre,  equal  to  $5,482.60  or  £1,370 
12«.  6c{.,  and  on  which  sum  I  will  al- 
low you  a  conunission  of  2  per  cent." 

The  memorandum  then  specified  the 
terms  of  sale.  Allan  entered  into  a 
written  agreement  with  plaintiff  for 
the  sale  of  the  lands  on  the  terms  men- 
tioned. The  agreement  not  being  car- 
ried out,  plaintiff  brought  suit  for  spe- 
cific performance,  setting  out  the  two 
agreements. 

Held,  1.  That  the  memorandum 
handed  to  Allan  was  a  power  to  sell  on 
the  prescribed  terms  without  restric- 
tion as  to  purchaser,  if  the  terms  oould 
be  obtained. 

2.  That  plaintiffs  right  to  specific 
performance  rested  entirely  on  the  de- 
fendant's memorandum ;  that  defend- 
ant was  no  party  to  the  agreement 
entered  into  by  Allan,  and  that  when 
tin'  letter  brought  into  the  ai^reement 
aivjihing  that  went  beyond  the  mem- 
cimndum,  he  exceeded  his  authority. 

;i  That  the  agreement  could  not  be 
im(«oTted  into  the  memorandum,  and 
th**  latter  being  of  a  vague  and  uncer- 
tain character,  and  not  sufficiently 
df^scribing  the  lands,  specific  perform- 
anop  could  not  be  enforced  :  Homsby 
c  Jolmstone,  3  Nova  Scotia  Dec,  1. 


Under  recent  legislation,  an  intent  is 
shown  not  to  relax,  but  tp  increase,  the 
rigor  of  the  statute  of  frauds,  by  not 
only  requiring  the  authority  of  an 
agent  for  the  sale  of  land  to  be  in  writ- 
ing, and  signed  by  his  principal,  bat 
that  there  shall  also  be  a  memorandom 
of  the  sale  in  writing,  and  signed  by 
the  agent. 

A  letter  by*  an  owner  of  real  estate 
to  his  son,  saying  :  "  I  wrote  to  F.  if  1 
could  get  a  fair  price  I  would  sell, — 
n^ight  rent  if  I  found  a  satisfactory 
tenant,"  aside  from  its  ambiguity  in 
not  referring  to  any  sp>ecific  property, 
cannot,  by  any  known  rules  of  con- 
struction, be  held  to  confer  the  slight- 
est authority  of  F.  to  sell  the  writer's 
property,  especially  when  he  after- 
wards went  to  F.  and  arranged  ver- 
bally for  him  to  fix  the  price,  commis- 
sion, etc,  and  will  not  satisfy  the 
requirements  of  the  statute. 

Neither  does  a  subsequent  letter  by 
the  owner  to  his  son,  saying  :  *'  If  yea 
can  see  F.,  say  to  him,  if  he  cannot 
get  A.  up  to  my  figures,  to  hold  him 
till  I  return,  when  I  can  help  the  sale, 
perhaps  ;"  nor  his  telegram  to  F.  in  re- 
ply to  an  inquiry,  *'  Will  you  accept 
$10,000  net?  Must  know  immediate- 
ly," to  **  Hold  on  ;  will  be  home  to  mor- 
row noon ;  see  my  son,"  confer  any 
sufficient  authority  in  writing,  under 
the  statute,  to  F.  to  make  a  sale  of 
the  party's  property.  They  show,  at 
most,  only  that  F.  was  employed  to  so- 
licit and  negotiate  for  prices,  but  not 
to  make  any  binding  contract  for  the 
sale  of  the  property  :  Albertson  v.  Ash- 
ton,  102  nis.,  50. 

The  following  receipt,  '*  Received  of 
James  Henderson  three  hundred  dol- 
lars, in  part  payment  of  a  certain  tract 
of  land,  being  my  own  head  right,  ly- 
ing on  Rush  Creek,  in  the  cross  tim- 
bers, this  23  March,  1859.  Israel 
Earles."  Held,  1,  That  it  was  a  suffi- 
cient memorandum  of  a  contract  for 
the  sale  of  land,  though  in  the  form 
of  a  receipt.  Under  such  a  receipt 
the  consideration  may  be  proved  by 
parol :  Fulton  v.  Robinson,  55  Tex., 
401. 

The  plaintiff,  a  resident  of  Syracu»B, 
was  a  travelling  salesman  engaged  in 
the  business  of  selling  a  certain  kind 
of  tinware  :  the  defendants  manufac- 
tured the  same  kind  of  ware  in  Queens 
county.     In  January,  1875,  the  follow- 
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ing  memorandum  was  signed  bj  one 
of  the  defendants : 

'*  Memorandtum. 
Iron  Clad  Can  Co.,  January  9,  1875. 
The  understanding  with  Mr.  Drake 
is  as  follows  :  2,000  dollars  for  tl^e  first 
year ;  2,500  dollars  for  the  second 
year,  sure,  and  provided  the  increase 
sales  shall  warrant  it,  he  is  to  have 
93,000,  3  year,  in  proportion  to  busi- 
ness as  above. 

Iron  Clad  Can  Co. 
H.  W.  Shepherd." 

The  plaintUS  having  entered  into 
and  continued  in  the  service  of  the  de- 
fendants for  two  years,  and  being  then 
discharged,  brought  this  action  to  re- 
cover the  amount  agreed  to  be  paid  for 
his  services  in  the  tnird  year. 

Held,  that  as  the  memorandum  did 
not  show  that  the  plaintiff  was  to  ren- 
der personal  services  to  the  defendants 
as  a  salesman,  it  did  not  contain  the 
entire  agreement  between  the  parties, 
and  was  not  sufficient  to  take  the  case 
out  of  the  statute  of  frauds  :  Drake  v. 
Seaman,  27  Hun,  68. 

The  note  or  memorandum  in  writing 
of  a  contract  of  sale,  required  by  the 
seventeenth  section  of  the  statute  of 
frauds  to  be  made  and  signed  by  the 
party  to  be  charged,  need  not  be  deliv- 
ered to  the  other  party  :  delivery  is  not 
essential  to  its  validity. 

The  place  of  the  signature  in  the 
memorandum  of  sale,  required  by  the 
seventeenth  section  of  the  statute  of 
frauds,  is  immaterial ;  and  the  name 
may  as  well  be  printed  as  written. 
The  name  in  print  is  a  sufficient  sign- 
ing if  it  be  recognized  and  appropri- 
ated as  his,  by  the  party. 

At  the  trial  of  the  case  the  following 
paper  was  offered  as  evidence  of  the 
contract  of  sale,  the  words  preceding 
"Baltimore,  Aug.  27th,  1881,"  being 
in  print : 

Office  of 

Drury,  Ijams  &  Rankin, 
Wholesale  and  retail   grocers,   and 
dealers  in  flour,  feed  and  fertilizers, 

Cor.  Gay  and  High  Streets. 
E.  T.  Drury, 
W.  a  Ijams,  Jr., 
8.  M.IRankin,  Jr. 

Baltimore,  Aug.  27th  (26th),  1881. 

Sold  W.  H.  H.  Young  &  Co.,  2,500 

cans,  say  5,000  doz.  C.  C.  C.  tomatoes. 


(cb  $1.10  per  dozen,  cash;  cars  at 
Phila.  Depot,  Balto.,  Md. 

5,000  dozen  @  $1.10  c.     $5,500.00. 

Held,  that  the  foregoing  paper  was 
a  sufficient  note  or  memorandum  of 
the  bargain,  to  satisfy  the  seventeenth 
section  of  the  statute  of  frauds. 

The  following  letter,  addressed  by 
the  defendants  to  the  plaintiff,  was 
also  offered  in  evidence : 

Office  of 

Drury,  Ijams  &  Rankin, 
Wholesale  and  retail   grocers,  and 
dealers  in  flour,  feed  and  fertilizers, 

Cor.  Gay  and  High  Streets. 
E.  T.  Drury, 
W.  H.  Ijams,  Jr., 
S.  M.  Rankins,  Jr. 

Baltimore,  Aug.  29th,  1881. 
Mess.  W.  H.  H.  Young  &  Co. 
Gents. : — We  regret  to  say  it  is  im- 
possible for  the  Chase's  (canning  Co.  to 
furnish  the  2,500  cases,  &c.,  tomatoes 
purchased  of  us  on  27th'  (26th)  inst., 
@  1.10  per  doz.  Nor  do  we  think  it 
possible  to  fill  order  this  season,  as 
the  fruit  cannot  be  procured. 

Hoping  this  may  be  entirely  satisfac- 
tory, we  are,  very  respectfully, 

Drury,  Ijams  &  Rankin. 

Held,  that  if  the  aforementioned 
memorandum  of  sale  were  insufficient 
of  itself,  the  foregoing  letter,  which  in 
its  terms  refers  to  the  memorandum, 
would  certainly  be  sufficient,  when 
taken  in  connection  with  it,  to  meet 
the  requirements  of  the  statute  of 
frauds. 

In  a  mercantile  transaction,  where 
the  terms  of  a  written  instrument  are 
technical  or  equivocal  on  its  face,  oral 
evidence  is  admissible  to  explain  the 
commercial  usage.  Drury  v.  Young, 
58Md.,546. 

The  corporation  of  Washington,  in 
December,  1867,  passed  an  ordinance 
granting  authority  to  defendants  to 
construct  a  wharf  at  a  point  on  the 
river  front  of  the  city,  in  consideration 
of  the  payment  of  an  annual  rent  of 
$1 ,000,  for  the  term  of  ten  years.  The 
ordinance  was  to  take  effect  on  the  exe- 
cution by  the  grantees  of  a  bond  to 
fulfil  the  requirements  of  the  ordi- 
nance. The  grantees  gave  the  bond 
and  entered  into  possession.  In  1878 
the  District  of  Columbia  brought  an 
action  to  recover  the  accrued  rent. 

Held,  that  the  grantees,  by  entering 
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into  possession  of  the  premises  and  ac- 
cepting the  tenns  of  the  ordinance, 
made  the  latter  the  written  memoran- 
dum of  the  contract,  which  was  of 
itself  sufficient  to  take  the  case  out  of 
the  statute  of  frauds,  although  if  neces- 
sary the  court  could  find  an  additional 
memorandum  in  the  execution  of  the 
bond  under  the  requirements  of  the 
ordinance :  District  of  Columbia  v, 
Johnson,  1  Mackey,  61. 

The  defendant  agreed  to  pay  the 
plaintiff  $300  if  he  would  procure  a 
lease  of  the  premises  then  occupied  by 
him  under  lease  from  one  W.  and  ad- 
joining the  defendants,  with  the  priv- 
ilege of  making  a  doorway  between 
the  two  houses  and  assign  the  lease 
to  him.  At  the  plaintiffs  request  the 
defendant  wrote  him  the  following 
letter : 
•'  To  Mr,  John  Blood, 

Dear  Sir, — In  reply  to  yours  of  to- 
day, I  promise  to  give  you  fdOO,  pro- 
vided you  can  give  me  a  transfer  lease, 
with  privilege  to  make  an  opening  be- 
tween your  premises  and  my  own. 

Cash  to  be  paid  on  completion  of 
transfer  lease.  This  is  as  I  under- 
stand it. 

Yours  most  truly, 

T.  Eaton." 

The  plaintiff  procured  a  lease,  and 
tendered  an  assignment  of  it  to  the 
defendant,  who  refused  to  accept  it, 
whereupon  the  plaintiff  sued  for  the 
$800. 

Held,  reversing  the  decision  of  the 
county  court,  that  the  defendant's  let- 
ter was  a  sufficient  memorandum  to 
satisfy  the  requirements  of  the  4th  sec- 
tion of  the  statute  of  frauds,  within 
which  the  agreement  fell,  as  being  a 


contract  concerning  an  intereett  in 
land  ;  that  the  premises  were  described 
with  sufficient  certainty,  and  the  omis- 
sion to  specify  the  terms  of  the  lease 
was  immateriiU,  they  having  been  left 
in  the  plaintiff's  discretion.  The  plain- 
tiff therefore  was  held  entitled  to  re- 
cover :  Bland  v.  Eaton,  6  U.  C.  App. 
R.,  73. 

In  an  action  for  the  non-delivery  of 
certain  groceries  sold,  one  K.,  bdng 
defendants'  agent,  entered  the  sale  in  a 
book  which  was  not  produced,  but  the 
plaintiff  produced  a  list  of  things 
ordered  and  their  prices ;  and  E.  after- 
wards sent  the  order  in  a  letter,  signed 
by  him,  to  the  defendants,  who  there- 
upon wrote  the  plaintiffs,  "  E.  reports 
a  sale  that  we  cannot  approve  in  full 
but  will  accept  for,"  enumerating  cer- 
tain articles.  Upon  the  plunti&  in- 
sisting upon  the  completion  of  the 
order  in  full,  the  defendants  cancelled 
it  altogether.  Held,  that  the  letters 
were  a  sufficient  memorandum  within 
the  17th  section  of  the  statute  of 
frauds.  Held,  also,  the  letter  from  EL 
to  the  defendants  might  be  assumed, 
upon  the  evidence  set  out,  to  state  that 
he  had  made  a  sale  of  the  goods  to  the 
pluntiffs  at  the  prices  named  in  the 
list ;  and  that  such  letter  was  not  pro- 
duced at  the  trial,  though  called  for 
by  the  notice  to  produce,  the  court 
might,  if  necessary,  presume  that  it 
stated  anything  further  which  might 
be  necessary  for  the  plaintiffs'  case. 
Held,  also,  that  the  effect  of  the  letter 
from  defendants  to  the  plaintiffs  was 
not  impaired  by  the  disapproval  ex- 
pressed therein  of  part  of  the  order: 
Ockley  «.  Masson,  6  Up.  Can.  App. 
R.,  108. 
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[4  Appeal  Cases,  824.] 
H.L.  (E.),  Feb.  28 ;  March  8,  4,  6 ;  May  6,  18*79. 

[house  of  lords.] 

♦The  President  and  Governors  of  the  Magda-  [324 
LEN  Hospital,  Appellants  ;  and  Alfred  Knotts,  K.  M. 
Shaw,  James  Watney,  and  Others,  Respondents  (*). 

Chcarity  Land9—1%  EHz.  e.  10 — Leaw  void  or  voidable^Siatute  of  LimUcUioiu. 

An  eleemosynary  corporation  is  within  the  meaning  and  operation  of  18  Eliz. 
c.  10. 

A  lease,  of  land  belon^ng  to  each  a  corporation,  not  in  conformity  with  the  pro- 
Tisions  of  the  third  section  of  that  statute,  is  thereifore  absolntely  void. 

The  governors  of  Magdalen  Hospital  (created  a  corporation,  for  certain  charitable 
pnrpoees,  by  the  9  Gea  8,  c  81)  made,  in  1788,  a  lease  of  certain  land  of  the  hospital 
for  ninety-nine  years,  at  the  rent  of  "one  peppercorn  (if  lawfully  demanded).**  The 
only  covenants,  on  the  part  of  the  lessee,  were  to  indemnify  the  goyernors  from  all 
lazes,  Ac,  daring  the  term,  and  to  surrender  the  premises  at  its  end;  and,  on  the 
part  of  the  governors,  for  quiet  enjoyment.  No  act  had  been  done  mitil  now  to  avoid 
the  lease,  or  to  interfere  with  the  persons  holding  the  land.  In  July,  1876,  the 
overnors  brought  an  action  in  chancery  to  recover  possession  of  the  land  thus 


Held,  that  the  lease  was  absolutely  void  within  the  provisions  of  the  statute  18 
Eliz.  c.  10.  That  consequently  the  right  of  the  governors  to  re-enter  on  the  land 
existed  from  the  moment  of  the  ezecution  of  the  lease,  and  that  right  not  having  been 
sought  to  be  enforced  till  now,  was  barred  by  the  Statute  of  Limitations,  8  <&  4 
Wm.  4,  c.  27,  s.  2. 

Per  Loan  Selbornz  :  If  any  rent,  however  small,  had  been  reserved  and  received, 
it  would  have  created  the  legal  relation  of  a  tenancy  from  year  to  year,  and  the 
Statute  of  Limitations  could  not  have  run. 

Fennififfton  v.  Cardale(^  commented  on. 

Appeal  against  a  decision  of  the  Court  of  Appeal. 

In  the  year  1758  certain  persons  agreed  to  form  a  charity 
and  establish  a  hospital  for  the  reception,  maintenance,  and 
employment  of  penitent  prostitutes,  iknds  were  bought 
for  this  purpose,  and  exchanges  took  place  for  other  pieces 
of  land  in  the  parish  of  St.  George-in-the-Fields,  in  the 
county  of  Surrey.  In  1768  an  act  *of  Parliament  [325 
(9  Oteo.  3,  c.  31)  was  passed  constituting  the  persons  who 
desired  to  form  the  charity  into  a  corporation,  with  perpet- 
ual succession  and  a  common  seal,  and  authorizing  them  to 
hold  lands  in  mortmain.  On  the  4th  of  December,  1783,  one 
Charles  Gilbert  demised  to  the  appellants  and  their  succes- 
sors, &c.,  a  piece  of  land  lying  to  the  north-east  of  their 
hospital,  for  the  term  of  fourteen  years  from  the  25th  of 
March,  1783,  at  the  yearly  rent  of  £5,  and  on  the  same  4th 
of  December  the  then  president  and  governors  of  Magdalen 

0)  Reversing  22  Kng.  R.,  14  ;   affirming  26  Eng.  R.,  601. 
(«)  8  H.  4  N.,  656. 

S3  Ekg.  Rep.  15 
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Hospital  executed  to  Charles  Gilbert  a  lease  of  certain  of 
their  lands  '^not  included  within  the  site  of  a  wall  of  the 
present  hospital,  or  the  gardens  and  yard  thereof,"  for  the 
term  of  ninety-nine  years,  at  a  peppercorn  rent.  The  lands  . 
thus  demised  included  those  sought  to  be  recovered  in  this 
action.  The  only  covenants  in  this  lease  entered  into  by 
Gilbert,  were  to  indemnify  the  corporation  from  all  taxes, 
&c.,  and  to  yield  up  possession  at  the  end  of  the  term. 
There  was  a  covenant  by  the  lessors  for  quiet  enioyment. 
Gilbert  entered  into  possession.  He  became  bankrupt  in 
1793,  and  on  the  9th  of  October,  1794,  the  president  and  gov- 
ernors demised  to  his  assignees  the  same  premises  for  a  re- 
versionary lease  for  fifty  years,  *'to  commence  and  be 
completed  from  and  at  the  end  of  the  said  term  of  ninety- 
nine  years,"  to  be  held  also  at  a  peppercorn  rent,  and  sub- 
1'ect  to  the  covenants  contained  in  the  ninety-nine  years' 
ease.  In  1795  Gilbert  and  his  assignees  demised  to  the 
J)resident  and  governors  of  the  hospital  a  piece  of  leasehold 
and  for  fifteen  years  and  a  half,  also  at  a  peppercorn  rent, 
both  demises  being  recited  to  be  made  in  pursuance  of  an 
agreement  to  that  effect  made  in  1793.  What  that  agree- 
ment was  did  not  appear,  nor  did  any  explanation  of  the 
granting  of  these  various  leases  appear  capable  of  being 
given.  The  occupiers  of  the  land,  the  subject  of  the  ninety- 
nine  years'  lease,  seemed  to  have  changed  more  than  once, 
and  that,  land  was  now  claimed  by  persons  of  the  name  of 
Shaw  as  their  freehold  property.  Knotts  was  their  tenant, 
in  occupation  of  The  Tower  public  house,  situated  at  the 
corner  of  Tower  Street  and  the  Westminster  Bridge  Road, 
and  Mr.  Watney  was  a  mortgagee  of  Knotts'  leasehold  inter- 
est. No  claim  of  rent  nor  any  assertion  of  title  to  the  prop- 
erty had  been  made  b)^  the  appellants  for  above  eighty 
326]  years,  until  they  issued  the  writ  in  the  *present  pro- 
ceeding. The  appellants,  on  the  11th  of  July,  1876,  com- 
menced an  action  in  the  Chancery  Division  against  Knotts 
to  recover  possession  of  The  Tower  public  house,  alleging 
that  under  the  statute  13  Eliz.  c.  10,  the  ninety-nine  yearr 
lease  ought  to  be  declared  void  as  an  improvident  alienation 
of  the  lands  of  the  hospital,  and  they  asked  to  have  an  ac- 
count of  the  rents  and  profits  from  the  date  of  the  issuing 
of  the  writ,  and  for  farther  relief.  The  Shaws  and  Mr. 
Watney  claimed  to  defend,  and  were  made  defendants  ac- 
cordingly for  their  respective  interests. 

All  the  defendants  relied  for  their  defence  on  the  Statute 
of  Limitations  and  on  that  ground  demurred  to  the  state- 
ment of  claim. 
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The  demurrer  was,  on  the  11th  of  December,  1876,  argued 
before  the  Master  of  the  Rolls  who,  following  what  he  be- 
lieved to  be  a  decision  binding  on  bim,  held  that  the  lease 
was  not  originally  void  but  only  voidable  at  the  option  of 
the  governors  of  the  hospital,  that  the  present  governors 
bad,  by  bringing  the  action,  exercised  that  option,  and 
avoided  the  lease ;  that  the  Statute  of  Limitations  did  not 
begin  to  run  till  action  brought,  and  therefore  did  not  ap- 
ply to  the  case  (*).  The  case  then  went  on  to  trial  before 
Mr.  Justice  Pry,  who  followed  the  ruling  of  the  Master  of 
the  Rolls  as  to  the  .Statute  of  Limitations,  and  by  his  judg- 
ment on  the  13th  of  November,  1877,  declared  that  the 
ninety-nine  years'  lease  was  void  so  far  as  it  affected  The 
Tower  public  house,  and  adjudged  the  plaintiffs  to  recover 
possession  thereof,  and  £105  for  mesne  profits  as  from  the 
date  of  the  action  brought.  On  appeal  it  was  ordered,  on 
the  16fch  of  April,  1878,  that  the  judgment  of  the  court  be- 
low should  be  discharged,  and  that  the  action  should  be 
dismissed  with  costs,  the  Court  of  Appeal  holding  that  the 
hospital,  although  an  eleemosynary  and  not  an  ecclesiastical 
corporation,  was  within  the  13  Eliz.  c.  10  (*),  that  the  lease 


0)  6  Ch.  D.,  176 ;  22  Eng.  R.,  14. 

I*)  Tlie  title  in  the  Statute  Book  is: 
"Fraudulent  deeds  made  by  spiritual 
persons  to  defeat  their  successors  of 
remedy  for  dilapidations  shall  be  void, 
&C."  The  recital  is :  "  Where  divers  and 
sundry  ecclesiastical  persons  of  this 
realm,  being  endowed,  Ac,  have  suffered 
the  edifices  and  buildings  of  their  livings 
to  go  to  rain  and  decay,  and  have  made 
deeds  of  gift  and  colorable  alienations, 
Ac,  to  dereat  and  defraud  their  succes- 
sors, be  it  therefore  enacted,"  <&c. 

Sect.  8:  "And  for  that  long  and  un- 
reasonable leases  made  by  colleges,  deans 
and  chapters,  parsons,  vicars,  and  others 
having  spiritual  promotions,  be  the  chief- 
est  cause  of  the  dilapidations  and  the  de- 
cay of  all  spiritual  livings  and  hospitality, 
and  the  utter  impoverishment  of  all  suc- 
cessors, incumbents  in  the  same :  Be  it 
enacted,  that  from  henceforth  all  leases, 
gifts,  grants,  feoffments,  conveyances,  or 
estates  to  be  made,  had,  done,  or  suffered 
by  any  master  and  fellows  of  any  college, 
dean  and  chapter  of  any  cathedral  or  col- 
legiate church,  nuuter  or  gttardian  of  any 
JiaipUal,  parson,  vicar,  or  any  other  hav- 
ing any  spiritual  or  ecclesiastical  living, 
or  any  houses,  lands,  tithes,  tenements, 
or  olher  hereditaments,  being  any  parcel 
of  the  possessions  of  any  such  college. 


cathedral,  church,  chapter,  hospital,  par- 
sonage, vicarage,  or  other  spiritual  pro- 
motion, or  any  ways  appertaining  or 
belonging  to  the  same,  or  any  of  them,  to 
any  person  or  persons,  bodies  politic  or 
corporate  (other  than  for  the  term  of  one 
and  twenty  years,  or  three  lives  from  the 
time  as  any  such  lease  shall  be  made  or 
granted,  whereupon  the  accustomed  year- 
ly rent,  or  more,  shall  be  reserved  and 
payable  yearly  during  the  said  term), 
shall  be  utterly  void  and  of  none  effect, 
to  all  intents,  constructions,  and  pur- 
poses ;  any  law,  custom,  or  usage  to  the 
contrary  anywise  notwithstanding." 

The  14  Eliz.  c.  14  recites  the  13  Eliz. 
c.  10,  and  the  enactment  therein  that  all 
leases,  &c.,  made  by  any  of  the  persons 
therein  mentioned,  and  among  them  the 
"  master  or  guardian  of  any  hospital "  for 
more  than  *'  one  and  twenty  years,  or 
three  lives,  in  manner  and  form  as  is 
mentioned  in  the  said  act,  should  be  ut- 
terly void  and  of  none  effect,"  and  then 
enacts  and  declares  "  That  these  words, 
master  or  giiardian  of  any  hospital  men- 
tioned in  the  said  former  act,  were  in- 
tended and  meant  of  all  hospitals,  maUons 
Bieitx,  bead  houses,  and  other  houses  or- 
dained for  the  sustentation  or  relief  of  the 
poor,  and  so  shall  be  expounded,  declared, 
and  taken  forever." 
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327]  was  voidable  *under  the  3d  section  of  that  statute, 
and  that  the  right  to  recover  possession  of  the  land  accrued 
to  the  governors  of  the  hospital,  not  at  the  time  of  action 
brought,  but  at  the  time  of  the  execution  of  the  lease,  and 
that  consequently  the  right  of  action  was  now  barred  by  the 
effect  of  the  Statute  of  Limitations.  The  judgment  of  the 
court  below  was,  therefore,  reversed,  and  judgment  ordered 
to  be  entered  for  the  defendants  ('). 

This  appeal  was  then  brought  ('). 

Mr.  Cookson,  Q.C.,  and  Mr.  Davey,  Q.C.  (Mr.  Becimus 
Sturges  was  with  them),  for  the  appellants:  The  lease 
here  was  made  by  persons  at  the  time  competent  to  make 
it,  and  the  lessee,  under  whom,  in  fact,  the  respondents 
328]  *claim,  entered  into  possession  in  virtue  of  it. 
The  respondents  must  therefore  be  considered  in  the  light 
of  tenants  to  the  appellants,  and,  being  so,  they  can- 
not dispute  the  appellants'  title.  The  lease  itself  is  void- 
able, but  not  void,  and  only  voidable,  perhaps  not  at  the 
pleasure  of  those  who  made  it,  but  certainly  of  their  suc- 
cessors. Now  that  their  successors  have  thought  fit  to 
declare  their  intention  to  avoid  it,  which  they  have  done  by 
means  of  this  action,  the  lease  is  avoided  and  the  appellants 
are  entitled  to  recover.  They  alone  could  avoid  it,  and  by 
this  proceeding  they  have  done  so.  Kemp  v.  Wesfbrook  (*), 
Jones  V.  Carter  (*),  and  The  Dean  and  Chapter  of  York  v. 
Middlehorough  ('),  clearly  established  that  to  be  the  princi- 
ple of  the  law.  In  the  last-named  case  the  Dean  and  Chap- 
ter of  York  were  the  grantees,  from  the  Crown,  of  a  rectory, 
given  them  for  the  maintenance  of  a  grammar  school.  They 
made  an  arrangement  by  which  their  lessee,  and  the  lord  of 
the  manor  in  the  district  where  the  rectory  was  situate,  were 
to  pay  them  a  perpetual  composition  in  lieu  of  tithes,  and 
the  dean  and  chapter  entered  into  covenants  to  carry  that 
arrangement  into  effect.  The  arrangement  was  in  actual 
operation  above  a  century,  but  at  the  end  of  that  time,  the 
dean  and  chapter,  having  then  the  rectory  in  their  own 
hands,  refused  any  longer  to  receive  the  composition,  and 
the  court  held  that  they  were  not  bound  to  receive  it,  but 
were  entitled  to  the  tithes.  So  in  Moore  v.  Clench  (*)  the 
court  treated  a  lease  of  this  kind  as  voidable,  and  incapable 
of  being  enforced  against  the  grantors,  so  soon  as  they  had 

(>)  8  Ch.  D.,  709;  26  Eng.  R,  601.  («)  1  Ves.,  278. 

(«)  When  this  case  was  called  on  Lord  («)  16  M.  <b  W.,  718,  724. 

Hatherley  intimated  his  intention  to  take  (*)  2  Y.  ib  J.,  196. 

no  part  in  the  hearing,  as  he  was  himself  (*)  1  Ch.  D.,  447. 
one  of  the  groTernors  of  the  hospitaL    His 
Lordship  accordingly  withdrew. 
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expressed  their  will  no  longer  to  be  bound  by  it.  Penning- 
ton V.  Car  dale  (')  expressly  declares  such  leases  as  this  to  be 
not  void  but  voidable,  and  in  Davenport  v.  TTie  Queen  (') 
that  rule  of  construction  was  applied  to  a  colonial  statute  in 
terms  similar  to  the  statute  of  Elizabeth. 

The  lease  might  not  have  been  avoided  by  the  original 
grantors  while  the  corporation  remained  the  sam^  as  at  the 
time  of  the  grant,  but  it  could  be  avoided  when  tlie  persons 
of  the  corporation  were  changed.  There  were  many  cases  of 
that  kind  to  be  found  *in  Bacon's  Abridgment  (*).  [329 
In  some  of  them  it  was  said  that  the  statute  was  made  for 
the  benefit  and  protection  of  the  successors,  and  of  course 
ench  successors  might  allow  the  lease  to  run  on,  or  could 
avoid  it  at  their  pleasure.  Till  avoided,  the  persons  in  pos- 
session stood  in  the  relation  of  tenants,  for  "the  law  will 
refer  possession  to  a  rightful  rather  than  to  a  wrongful 
title,"  Doe  d.  Batten  v.  Murless  (*) ;  and  the  mere  non- 
receipt  of  rent  from  them  would  not  constitute  a  bar  to 
the  rights  of  the  landlord,  except  only  so  far  as  to  limit 
the  number  of  years  within  which  overdue  rent  could  be 
sned  for. 

Statutes  of  this  kind  were  remedial  statutes,  and  must 
not  be  construed  strictly,  Edwards  v.  Dick  ('),  where  the  9 
Anne,  c.  14,  was  not  so  construed.  That  statute  declared  all 
bills,  &c.,  given  for  gaming  debts  to  be  absolutely  void,  but 
in  that  case  a  bill  of  that  sort  having  got  into  the  hands  of  a 
liolder  for  value,  he  was  allowed  to  recover.  The  general 
object  of  the  statute  was  alone  considered ;  and  so  it  ought 
to  be  here. 

The  lease  now  in  question  was  good  at  law,  and  even  un- 
der this  statute  could  only  be  avoided  at  the  will  and  by  the 
act  of  the  lessors.  It  was  not  therefore  like  the  leases  in 
the  case  of  Magdalen  College  v.  The  Attorney'OeneraH^\ 
for  there  the  leases  were  utterly  void,  and  the  real  question 
-was,  not  onlv  by  whom,  but  against  whom,  any  proceeding 
Tvas  to  be  taken.  The  leases  being  void,  the  right  of  entry 
-was  perfect,  and  the  statute  attached  from  that  time.  Here 
the  lease  was  only  voidable  at  the  will  of  the  lessors,  which, 
till  now,  had  never  been  formally  declared.  That  case, 
therefore,  and  those  founded  on  it,  were  unlike  the  present, 
and  did  not  apply. 

0)  3  H.  4  N.,  666.  (»)  Tit.  Leases,  H. 

(*)  3  App.  Gas.,  115.    See  also  amiih        if)  Per  Lord  Ellenborough,  6  M.  &  S., 


▼.  The  Queen,  8  App.  Gas.,  614;  24  Eng.     112. 

R,  65;  and  Fither  ▼.  Tully,  8  App.  Gas.,        (•)  4  Ji.  A  Aid.,  2i: 

627.  (•)  6  H.  L.  G.,  189. 
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The  Dean  and  Chapter  of  Westminsters  Case{'),  Co. 
Litt.  ("),  Hunt  V.  Singleton  ('),  The  Lincoln  College  Case  (*), 
Lyn  V.  Wyn  (*),  Carter  and  Claycoles^  Case  (*),  Archbold  v. 
Scully  {^\  Doe  y.  Williams  {^\  Oarnettv.  Bradley  ^\  Dwar- 
330]  ris  on  *Statutes  ("),  Doe  v.  Burrell  ("),  Rickman  v. 
Oarth  ("),  and  Hayward  v.  Abbot  of  Keinsham  ("),  were  cited 
and  commented  on. 

Sir  H.  M.  Jackson^  Q.C.,  and  Mr.  Cozens  Hardy ^  ap- 
peared for  Knotts  and  Watney,  and  Mr.  C.  M.  Warming- 
ton  and  Mr.  T.  N.  Hilbery^  for  the  Shaws. 

Sir  H.  M.  Jackson  and  Mr.  Warmington  addressed  the 
House:  Magdalen  Hospital  was  a  charity  such  as  came 
within  the  description  in  the  statutes  of  Elizabeth,  and  the 

{)ro visions  of  the  13  Eliz.  c.  10,  must  therefore  be  applied  to 
eases  granted  by  the  governors  of  that  charity:  The  Attor- 
ney-Oeneral  v.  Olyn  (").  If  they  were  so  applied,  the  lease 
of  1783  was  plainly  not  voidable  only,  but  actually  void. 
The  words  of  the  statute  were  express.  And  the  decisions 
had  been  in  conformity  with  them :  The  Collegiate  Church 
of  Southwell  V.  The  Bishop  of  Lincoln  (")  was  a  direct  au- 
thority, and  the  case  there  was  all  the  more  like  the  present, 
for  the  lease  was  made,  as  here,  by  a  corporation  aggregate 
without  a  head.  Nor  could  this  lease  be  held  good  under  the 
9  Geo.  1,  c.  81,  which  incorporated  the  founders  of  the  char- 
ity; for  though  that  act,  for  the  benefit  of  the  hospital,  gave 
the  founders  ample  powers  to  make  exchanges  of  lands,  and 
declared  that  all  rights  of  common  existing  over  such  lands, 
when  obtained  by  exchange,  should  be  forever  extinguished ; 
it  said  not  one  word  about  granting  leases  for  building  or 
otherwise.  And  there  was  little  doubt  that  the  real  expla- 
nation of  this  lease  was  (though  no  documents  were  now 
capable  of  being  produced  to  prove  it),  that  these  lands  had 
been  given  in  exchange  for  others  more  convenient  for  the 
purposes  of  the  hospital,  and  that  in  that  way  the  pepper- 
corn rent,  and  the  total  absence  of  sub8e(][uent  interference 
on  the  part  of  the  governors  of  the  hospital,  were  to  h^  ac- 
counted for.  So  far  as  now  appeared,  the  long  possession 
of  the  respondents  had  been  tnat  of  persons  in  whom  the 

0)  Carter,  16.  («)  6  B.  A  C,  41. 

(«)  46  a.  (•)  8  App.  Cas.,  944. 

(»)  Cro.  Eliz..  664.  (»»)  Page  169. 

(*)  8  Co.  Rep.,  60  a.  (")  12  Q.  B.,  1011  n. 

(»)  OrL  Bridg.  Rep.,  118.  (")  Cro.  Jac,  178. 

(•)  Leon.,  806.  (>»)  Dyer,  46  b. 

O  9  H.  L.  C,  860.  ('*)  12  Sim.,  84. 
(»)  1  Mod.,  201 ;  2  Mod.,  66. 
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freehold  was  vested,  and  there  was  nothing  to  justify  the 
pretence  of  title  on  the  part  of  the  appellants. 

*If  the  lease  was  void,  then  it  was  clear  that  the  [331 
right  to  re-enter  arose  at  the  moment  it  was  granted,  and  the 
provisions  of  the  3  &  4  Will.  4,  c.  27,  therefore  formed  a 
complete  answer  to  the  present  claim. 

The  cases  cited  for  the  appellants  were  commented  on, 
and  the  following  were  mentioned  in  addition  :  The  Attor- 
ney Oeneral  V.  The  Foundling  Hospital  (*) ;  Dumper  v. 
Syms  (") ;  RvmbaU  v.  Murray  (') ;  Morrice  v.  Antrobus  (*) ; 
£oe  d.  Berkeley  v.  Archbishop  of  York  (*). 

The  Lord  Chancellor  (Earl  Cairns):  My  Lords,  the 
facts  of  the  case  out  of  which  this  appeal  arises  are  stated 
by  Lord  Justice  Thesiger,  in  delivering  the  judgment  of  the 
Court  of  Appeal,  with  so  much  care  and  accuracy  that  I  do 
not  propose  to  repeat  them,  but  I  will  at  once  approach  that 
-which  is  the  main  question  in  the  case.  Is  the  claim  of  the 
appellants  to  recover  the  premises  known  as  the  ''Tower" 
public  house,  in  the  parish  of  St.  George-the-Martyr,  in  the 
connty  of  Surrey,  barred  by  the  Statute  of  Limitations? 

I  may,  in  the  first  place,  say  that  I  entertain  no  doubt 
that  the  appellants  are  a  hospital  within  the  meaning  of  the 
14  Eliz.  c.  14,  and  therefore  also  of  the  13  Eliz.  c.  10.  Inde- 
pendently of  the  decision  in  the  case  of  The  Attorney-Oen- 
eraZ  v.  Olyn  (*)  it  appears  to  me  to  be  clear  that  upon  the 
-wording  of  the  3d  section  of  the  later  statute  an  eleemosy- 
nary corporation  like  that  of  the  appellants  is  distinctly 
brought  within  the  operation  of  the  enactment.  This  being 
so,  it  is  too  clear  for  argument,  and  indeed  it  was  not  dis- 
puted, that  the  lease  granted  by  the  charity  on  the  4th  of 
December,  1783,  of  the  property  in  question,  is  a  lease  which 
is  rendered  invalid  by  the  oper$ition  of  the  statute.  So  far 
as  anything  appears  upon  the  face  of  the  lease,  it  is  an 
alienation  of  the  charity  estate  for  ninety-years,  which 
plainly  conld  not  be  supported. 

The  question  then  arises,  was  the  lease  voidable  or  void  ? 
The  *Lords  Justices  in  the  Court  of  Appeal,  consid-  [332 
ering  themselves  bound  by  authority  in  this  respect,  have 
treated  the  lease  as  voidable ;  but,  treating  it  as  voidable, 
have  held  that  the  right  to  enter  and  avoid  it,  accrued  to  the 
hospital  immediately  after  the  lease  was  made,  and  was 
therefore  barred  at  the  end  of  twenty  years  under  the  2d 
section  of  the  3  &  4  Will.  4,  c.  27.     My  Lords,  I  do  not  think 

(J)  2  Vea.  J.,  42.  (*)  Hardr.,  826. 

(^  Cro.  EUt ,  at  p.  816 ;  1  Sm.  L.  C,  25.        (*)  6  East.  86. 

O  8  T.  B.,  299.  (•)  12  Sim.^  84,  at  p.  87. 
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it  necessary  to  examine  the  reasoning  by  which  the  Conrt 
of  Appeal  arrived  at  this  construction  of  the  Statute  of 
Limitations,  or  to  say  how  far  I  should  be  prepared  to  con- 
cur in  it,  because  I  must  submit  to  your  Lordsnips  that  this 
lease  was,  ah  initio^  not  merely  voidable  but  void. 

The  words  used  by  the  Ijegislature  in  the  statute  of 
Elizabeth  are  precise,  and  as  strong  as  it  is  possible  to  make 
them.  The  statute  declares  that  every  lease,  such  as  is  the 
one  before  your  Lordships,  shall  be  "utterly  void  and  of 
none  effect  to  all  intents,  constructions,  and  purposes,  any 
law,  custom,  or  usage  to  the  contrary,  anyways  not- 
withstanding." The  onus  lies,  as  it  seems  to  me,  upon 
those  who  would  cut  down  or  qualify  the  effect  of  these 
words  to  show  some  ground,  either  from  the  nature  of  the 
case,  or  from  authority,  for  doing  so.  As  to  the  character 
of  the  evil  which  it  is  sought  by  the  statute  to  prevent,  it  is 
clear  that  in  the  case  of  an  eleemosynarv  corporation,  the 
whole  property  of  which  is  devoted  to  charity,  and  where 
the  office-bearers  and  other  members  of  the  corporation  have 
no  personal  interest  whatever,  the  object  must  be  to  make 
the  property  of  the  corporation  absolutely  inalienable,  in 
any  way  other  than  by  the  particular  form  of  lease  which  is 
authorized.  There  is  no  intention  to  protect  a  successor 
against  a  predecessor ;  there  is  no  ground  for  admitting  an 
intention  that  individual  office-bearers  of  the  corporation 
granting  the  lease  should  be  bound,  but  that  their  successors 
should  be  free  either  to  affirm  or  to  disaffirm  it.  The  inten- 
tion is  to  condemn  the  lease  as  a  wrong  and  a  void  thing,  even 
though  every  member  of  the  corporation  should  have  com- 
mitted himself  to  it,  and  should  oe  anxious  to  maintain  it. 

My  Lords,  these  considerations  show  how  inapposite,  as 
applied  to  these  acts  of  Parliament,  is  any  analogy  drawn 
from  the  ordinarv  stipulation  between  lessor  and  lessee,  that 
if  the  lessee  breaks  certain  covenants  the  lease  shall  be  void. 
333]  The  object  in  such  a  *ca8e  is  to  give  the  lessor  an 
opportunity  of  terminating  the  lease  if  he  is  disposed  to  do 
so,  but  not  to  terminate  it  against  his  will  or  against  his  in- 
terest ;  and  to  hold  that  the  lease  must  become  void,  even 
against  the  lessor's  will,  would  enable  the  lessee  to  get  rid 
of  an  onerous  lease  by  wilfully  breaking  the  covenant  con- 
tained in  it. 

So  also  with  regard  to  cases  (of  which  a  great  many  were 
cited  at  your  Lordships'  bar),  where  a  lease,  not  warranted 
by  the  statutes  of  Elizabeth,  is  made  by  an  ecclesiastical 
corporation  having  a  head,  and  where  it  has  been  held, 
while  the  same  head  continues,  not  indeed  that  the  lease  is 
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voidable,  but  that  it  cannot  be  avoided  even  if  the  corpora- 
tion desires  it,  but  that  after  the  death  of  the  head,  the  cor- 
poration, as  constituted  under  his  successor,  may  enter  and 
avoid  the  lease,  but  may,  on  the  other  hand,  so  act  as  again 
to  stop  itself  from  so  doing.  A  large  number  of  these  cases 
is  collected  in  Bacon's  Abridgment,  title  "Leases."  There 
may  be  some  difficulty  in  understanding  how  some  of  these 
cases,  with  regard  to  ecclesiastical  corporations  with  a  head, 
came  originally  to  be  decided  as  they  were ;  probably  they 
proceed  on  the  principle  of  a  personal  estoppel  by  reason  of 
a  personal  interest  in  the  heaa  of  the  corporation ;  but  they 
appear  to  me  to  have  no  application  to  the  case  before  your 
Lordships. 

There  is,  indeed,  a  case  mentioned  in  Bacon's  Abridg- 
ment (')  under  this  title — the  case  of  the  Collegiate  Church 
of  Southwell,  reported  in  Modern  Reports  (")  and  elsewhere — 
which  has  some  application  to  a  corporation  like  the  appel- 
lants, but  it  is  an  authority  that  the  lease  would  be  void  and 
not  voidable.  It  runs  thus:  "Where  there  is  a  chapter 
that  hath  no  dean,  as  the  chapter  of  the  Collegiate  Church 
of  Southwell,  their  grants  or  leases  made  by  them  contrary 
to  13  Eliz.,  c.  10,  are  void  ab  initio  against  themselves,  and 
so  the  leases  or  grants  by  any  other  corporation  aggregate 
who  have  no  head  or  principal  person,  for  they  must  be 
either  void  a6  initio  or  good  forever,  because  they"  (that  is 
to  say,  the  corporation)  "continue  always  the  same,  and 
one  has  no  superiority  or  power  more  than  another." 

To  hold,  in  opposition  to  the  precise  words  of  the  statute, 
that  a  lease  by  a  corporation  like  that  of  the  appellants  was 
only  ^voidable,  would  not  merely  be  unmeaning,  for  [334 
to  say  that  a  lease  is  voidable  implies  a  right  to  affirm,  which 
the  corporation  would  not  possess,  but  it  might  also  inflict 
serious  injury  on  the  corporation.  A  valuable  estate  of  the 
corporation  might  be  alienated  in  utter  recklessness  or  some- 
thing worse,  and  when  the  corporation  was  pat  in  motion 
to  reclaim  it,  then,  as  the  grant  was  valid  until  avoided,  the 
right  to  mesne  prefits  would  not  exist. 

The  Court  of  Appeal,  as  the  authority  for  the  view  that 
the  lease  is  voidable  only,  refers  to  what  is  stated  as  a  prin- 
ciple of  the  decision,  and  not  a  mere  obiter  dictum^  in  Pen- 
mngton  v.  Gar  dale  (').  I  cannot  agrf>e  that  it  was  any 
necessary  part  of  the  decision  in  Pennington  v.  Cardale  (') 
that  the  lease  was  voidable.  The  question  in  that  case  re- 
lated to  the  meaning  of  an  exception  of  certain  premises  out 

0)  Tit.  Lease,  H.,  p.  119,  6th  ed.  («)  1  Mod.,  204 ;  2  Mod.,  66. 

(')  8  n.  A  N.,  656. 
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of  a  lease  granted  by  a  dean  and  chapter  in  1849.  The  ex- 
cepted premises  were  described  as  rents  reserved  in  any 
building  leases  granted  by  the  dean  and  chapter,  and  the 
court  held  that  these  words,  upon  the  whole  context,  meant 
leases  which  de  facto  had  been  granted  by  the  dean  and 
chapter,  whether  interests  were  lawfully  created  by  them  or 
not.  The  inquiry  whether  these  leases  were  void  or  voida- 
ble was  immaterial.  It  is  true  that,  in  delivering  the  judg- 
ment of  the  court,  Mr.  Baron  Martin  says  of  a  lease  granted 
by  the  dean  and  chapter  contrary  to  the  statute,  "It  seems 
quite  clear  from  the  authorities  cited  upon  the  argument 
that  this  lease  was  not  void,  but  voidable  only."  These  ob- 
servations do  not  appear  to  me  to  have  been  necessary  for 
the  decision  of  the  case ;  and  even  if  they  were  accurate, 
they  did  not  relate  to  the  effect  of  leases  or  grants  by  a  cor- 
poration such  as  that  of  the  appellants ;  but  they  referred 
to  the  class  of  cases  relating  to  ecclesiastical  corporations 
with  a  head,  of  which  I  have  already  spoken. 

Mv  Lords,  holding,  as  I  do,  that  the  lease  of  1783  was 
absolutely  void,  the  respondents,  or  those  whom  they  repre- 
sent, must  be  taken  to  nave  been  in  possession  of  the  prop- 
erty from  1783  without  any  title  whatever ;  and  not  having 
paid  rent  to  the  appellants,  or  in  any  other  way  entered 
into  the  relation  of  tenants,  there  is  nothing  to  prevent  the 
full  operation  of  the  2d  section  of  the  Statute  of  Limita- 
335]  tions,  and  the  right  of  the  *appellants  to  recover  the 
land  is,  in  my  opinion,  effectually  barred.  I  shall  therefore 
move  your  Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  affirmed,  and  the  appeal  dismissed  with  costs. 

liOBD  S£LBORNE :  Mv  Loros,  I  am  of  the  same  opinion, 
and  I  only  desire  to  make  two  observations. 

The  first  is,  that  the  explanation  of  the  doctrine  laid 
down  in  the  authorities  as  to  leases  by  deans  and  chapters, 
and  by  colleges  in  the  universities,  is  probably  to  be  found 
in  the  fact  that  they  were  corporations  coming  within  the 
original  restraining  act  of  Queen  Elizabeth,  the  governing 
members  of  which  received  the  rents  reserved  on  their  leases 
for  their  own  benefit;  and  that  the  succession  in  them,  of 
one  head  having  a  principal  share  in  that  beneficial  interest, 
after  another,  was  thought  (though  by  a  process  of  reason- 
ing which  I  cannot  think  accurate)  to  justify  the  courts  in 
holding  that  the  declared  policy  of  that  statute  was  satisfied 
so  long  as  those  particular  successors  were  protected.  That, 
however,  cannot  apply  to  a  corporation  under  the  govern- 
ment of  persons  of  whom  none  has  a  beneficial  interest ;  and 
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the  Southwell  Case  (*)  is,  a  fortiori^  an  authority  for  not  ex- 
tending that  doctrine  to  such  a  corporation. 

The  other  observation  which  I  wish  to  make  is,  that  the 
present  case  is  one  for  which  there  was,  probably,  never 
any  precedent,  and  which  is  never  likely  to  be  followed  by 
another  similar  to  it — a  long  term  having  been  attempted 
to  be  granted  by  a  charitable  corporation  at  a  peppercorn 
rent.  If  any  rent  had  been  reserved  and  received,  however 
small,  the  legal  relation  of  a  tenancy  from  year  to  year 
would  have  been  created,  and  the  Statute  of  Limitations 
could  not  have  run. 

Lord  Gordon  :  My  Lords,  I  concur  in  the  judgment 
proposed. 

I  am  of  opinion  that  the  provisions  of  the  statute  of  Eliz- 
abeth apply  to  the  Magdalen  Hospital  and  to  the  lease  in 
Question.  *And  that  being  so,  I  can  entertain  no  [336 
oubt  that  the  lease  is  not  only  voidable,  but  that  it  was 
from  the  beginning  void.  The  terms  of  the  act  are,  I  think, 
80  express  as  to  leave  no  room  for  any  other  construction. 

If  tne  lease  was  ab  initio  void,  it  follows  that  the  respon- 
dents and  their  predecessors  have  been  all  along  in  posses- 
sion of  the  property  without  any  title ;  and  as  they  have 
not  paid  rent  to  the  appellants,  or  in  any  other  way  entered 
into  the  relation  of  tenants,  I  think  that  the  2d  section  of 
the  Statute  of  Limitations  applies,  and  that  all  rights  on 
the  part  of  the  appellants  are  effectually  barred. 

I  think,  therefore,  that  the  result  arrived  at  by  the  Court 
of  Appeal  (though  on  different  grounds)  is  right,  and  that 
the  judgment  should  be  affirmed. 

Decree  appealed  against  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'^  Journals^  6th  May,  1879. 

Solicitors  for  appellants:   Wordsworth^  Blake  &  Co. 
Solicitors  for  respondents :   Pownall^  Son  &  Co.;  Curtis 
ABetts. 

O  1  Mod.,  204;  2  Mod.,  66. 
See  N.  Y.  Code  Civ.  Proc,  §  87S. 
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[4  Appeal  Cases,  887.] 
H.L.  (Sc.),  AprU  7, 1879. 
[HOUSE  OF  LORDS.] 

337]    *MuiR  and  Others,  Trustees,  Appellants;  Citt  of 
Glasgow  Bank  and  Liquidators,  Respondents. 

Joint  Stock  Banking  Company— Winding-up— Personal  Liability  of  Trustees— 
Construction  of  CorU^actr-C^pa/nies  Act,  1862  (25  k  26  Vict,  c  89). 

A.  and  B.,  trustees  for  C.  and  D.,  accepted,  as  part  of  a  trust  estate,  stock  in  a 
Scotch  banking  company.  By  the  deed  of  copartnership,  there  was  to  be  no  limit 
whatever  to  the  shareholders'  liability.  They  signed  the  deed  of  transfer  "  as  trust 
disponees,"  and  accepted  the  stock  "  as  trust  disponees  foresaid,  subject  to  the  arti- 
cles and  reg^ations  of  the  said  company  in  the  same  manner  as  if  they  had  sub- 
scribed the  contract  of  copartnership."  Their  names  and  addresses  were  entered 
in  the  stock  ledger  (the  re^ster  of  snareholders),  followed  by  the  words  "  as  trust 
disponees  "  for  C.  and  D.  The  individual  names  of  A.  and  B.  did  not  appear  in  any 
list  of  shareholders  issued  to  the  public. 

The  bank  suspended  payment  with  immense  liability.  The  liquidators  placed  A 
and  B.  on  the  first  part  of  their  list  of  contributories  as  liable  to  calls  *'  in  their  own 
right."  In  a  petition  to  rectify  the  list  of  contributories,  by  transferring  the  names 
of  A.  and  B.  from  the  first  part  to  that  part  entitled  '*  second  part— contributories 
as  being  representatives  of  others  ": 

Heid,  affirming  the  decision  of  the  court  below,  that  the  trustees,  A.  and  B.,  were 
partners  of  the  company,  and  as  such  were  personally  liable  for  payment  of  all  calls 
made  on  them  in  respect  of  the  said  stock. 

Held,  also,  that  a  distinction  between  partners,  with  limited  and  unlimited  liabil- 
ity, was  repugnant  to  the  whole  nature  of  the  deed  of  partnership. 

Lumtdeti  v.  Buchanan  (4  Macq.,  960;  Court  Sees.  Cas.,  8d  Series,  vol  li,  p.  723,) 
undistinguishable. 

Per  Lord  Cai&ns,  L.C. :  The  words  "  as  trust  disponees  "  were  added  to  the 
names  of  the  trustees  to  mark  the  stock  as  property  of  the  particular  trust ;  to  show 
that  the  stock  was  held  on  a  joint  account  with  a  right  of  survivorship ;  and  possi- 
bly with  a  third  purpose — to  give  a  peculiar  fiicility  under  the  law  of  Scotland  to  a 
trustee  to  retire  ft^m  the  trust. 

Per  Lord  Penzance  :  Where  trustees  join  in  a  contract  of  partnership  for  tra^ng 
purposes,  the  mere  designation  of  them  as  trustees  will  not  exempt  them  from  the 
same  personal  liability  as  is  undertaken  by  the  other  shareholders. 

Per  Lord  Blackburn  :  Trustees,  not  created  by  a  statute,  are  not  by  the  law  of 
Scotland  a  body  corporate  or  a  quati  corporation. 

This  was  an  appeal  from  a  judgment  of  the  First  Division 
of  the  Court  of  Session.  It  raised  the  important  question 
338]  whether  *the  appellants,  William  Muir,  William 
Thomson,  John  Boyd,  and  J.  L.  Boyd,  trustees,  who  had 
accepted  a  transfer  "as  trust  disponees"  of  certain  shares 
in  the  City  of  Glasgow  Bank,  an  unlimited  company,  were 
personally  liable  to  pay  out  of  their  private  property  all 
calls  made  in  respect  of  those  shares,  or  whether  they  were 
only  liable  to  the  extent  of  the  trust  funds. 

The  City  of  Glasgow  Bank  was  a  joint  stock  partnership, 
created  in  1839.     In  1862  it  was  registered  as  an  ''  unlimited 
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company"  under  the  Companies  Act  (26  &  26  Vict.  c.  89) 
of  that  year ;  the  partnership  contract  being  registered  as  the 
articles  of  the  company. 

Mr.  John  Murdock,  of  Edingburgh,  died  in  June,  1873, 
possessed  of  £6,000  of  this  bank  stock,  and  leaving  a  trust 
disposition  and  settlement  executed  in  1843.  His  whole  es- 
tate was  valued  at  £70,416  6^.  3d. 

A  question  having  arisen  whether  the  bank  stock  would 
pass  under  the  trust  disposition,  his  two  daughters,  Mrs. 
Syme  and  Mrs.  Boyd,  the  beneficiaries  under  the  deed, 
made  out  a  title  to  his  estates  as  execu trices-dative  qua  next 
of  kin,  and  the  confirmation  in  their  favor  having  been  pro- 
duced to  the  bank,  the  £6,000  stock  was  transferred  to  tneir 
names  in  the  stock  ledger. 

About  the  same  time  Mrs.  Syme  and  Mrs.  Boyd  pur- 
chased £1,000  of  new  stock  issued  by  the  bank,  and  this  be- 
ing entered  in  the  same  account  in  the  stock  ledger  as  the 
£5, (XX),  they  appeared  on  the  register  for  a  total  of  £6,000 
stock.  On  the  20th  of  September,  1873,  Mrs.  Syme,  who 
was  a  widow,  and  Mrs.  Boyd,  with  the  consent  of  her  hus- 
band John  Boyd,  executed  a  trust  disposition  by  which 
they  assigned,  conveyed,  and  made  over  to  and  in  favor  of 
the  appellants  and  the  acceptors,  or  acceptor,  survivors  or 
survivor  of  them,  or  to  such  other  person  as  might  be 
assumed  into  the  trust,  a  majority  being  a  quorum,  and  to 
their  lawful  successors  in  office  as  trustees  and  trustee,  for 
the  ends,  uses,  and  purposes  contained  in  the  trust  disposi- 
tion and  settlement  executed  by  their  father,  all  the  real  and 
personsd  estate  to  which  they  had  right  as  next  of  kin  and 
execu  trices- dative  of  their  father,  the  late  John  Murdock. 
The  trustees  had  also,  inter  cdiay  full  power  to  hold  or  sell 
such  stocks  as  they  might  see  fit.  The  appellants  were  the 
survivors  of  those  appointed  trustees  by  Mr.  John  Mur- 
dock's  settlement  of  1843. 

*0n  the  27th  of  January,  1874,  a  transfer  of  the  [339 
£6,000  stock  was  executed  by  Mrs.  Syme  and  Mrs.  Boyd, 
with  the  special  advice  and  consent  of  her  husband,  to  the 
appellants,  in  order  that  their  legal  title  to  the  stock  might 
be  completed.  The  transfer  assigned,  transferred,  and  made 
over  to  William  Muir  and  his  three  co- trustees  (naming  them) 
"  the  trust  disponees  in  a  deed  of  conveyance  in  trust  granted 
by  us  in  favor  of  the  said  William  Muir,  &c.,  dated  and 
ratified  the  20th  day  of  September,  and  recorded  in  the 
books  of  council  and  session  the  28th  day  of  October,  both 
in  the  year  1873,  and  their  successors  and  assigns  whom- 
soever, £6,000  sterling  of  the  consolidated  capital  stock  of 
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the  City  of  Glasgow  Bank  Company,  with  the  whole  inter- 
ests, profits,  and  dividends  that  may  arise  and  become  due 
thereon,  the  said  William  Muir  (and  three  others  named), 
as  trust  disponees  foresaid  by  acceptance  hereof,  being,  in 
terms  of  the  contract  of  copartnership  of  said  bank,  subject 
to  all  the  articles  and  regulations  of  the  said  company,  in  the 
same  manner  as  if  they  had  subscribed  the  said  contract: 
And  we,  the  said  William  Muir  (and  three  others  named), 
as  trust  disponees  foresaid,  do  hereby  accept  of  the  said 
transfer  on  the  terms  and  conditions  above  mentioned ;  and 
we  consent  to  the  registration  hereof  and  of  said  contract  for 

Preservation  and  execution,"  &c.,  signed  Mary  Sy  me,  Sophia 
[.  D.  Boyd,  John  Boyd,  William  Muir,  William  Thomson, 
John  Boyd,  J.  L.  Boyd. 

The  ordinary  transfer  form  of  the  City  Bank  stock  ran, 
^'Hereby  sell,  assign,  transfer,  and  make  over  to  and  in 
favor  of  the  said  ,  heirs,  executors,  successors  whom- 

soever," &c. 

The  draft  transfer  was  submitted  to  the  directors,  passed 
by  them,  and  the  above  transfer  identical  with  the  draft  was 
prepared  by  an  oflScer  of  the  bank,  and  having  been  executed 
by  the  parties  was  sent  back  to  the  bank  for  registration. 
The  £6,000  was  then  transferred  to  the  appellants  as  trust 
disponees ;  an  entry  being  made  in  the  stock  ledger  (the 
alleged  register  of  members  of  the  bank)  giving  the  names 
and  addresses  of  the  appellants  followed  by  the  words  ''as 
trust  disponees  of  Mrs.  .Mary  Murdock,  or  Syme,  14  Great 
King  Street,  Edinburgh,  and  Mrs.  Sophia  Maria  Darby  Mur- 
dock, or  Boyd,  wife  of  the  said  John  Boyd,  trust  disponees 
of  Mrs.  Mary  Murdock,  or  Syme,  and  another." 
340]  *A  stock  certificate  was  also  issued  by  the  bank  to  the 
appellants  in  these  words : 

Glasgow,  4th  February,  1874. 
These  certify  that  the  trust  disponees  of  Mrs.  Mary  Mur- 
dock, or  Syme,  widow  of  the  late  Francis  Darby  Syme,  and 
residing  at  14  Great  King  Street,  Edinburgh,  and  Mrs.  Sophia 
Maria  Darby  Murdock,  or  Boyd,  wife  of  John  Boyd,  resid- 
ing at  27  Melville  Street,  Edinburgh,  have  been  entered  in 
the  books  of  this  company  as  the  holders  of  six  thousand 
pounds  consolidated  stock. 
And  the  back  of  the  certificate  was  indorsed  thus: 
William  Muir,  Esquire,  of  Inistrvnich,  Argyleshire,  mer- 
chant in  Leith  ;  William  Thomson,  Esquire,  of  West  Binny, 
Linlithgowshire ;  John  Boyd,  Esquire,  residing  at  No.  27 
Melville  Street,  Edinburgh  ;   and  James  Liaurence  Boyd, 
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Esquire,  Solicitor,  Supreme  Courts  of  Scotland,  and  residing 
at  iSo.  1  Regent  Terrace,  Edinburgh,  as  trust  disponees 
within  mentioned. 

On  the  27th  of  January,  1874,  a  mandate  was  granted  by 
the  appellants  authorizing  the  dividend  warrants  to  be  made 
payable  to  John  Boyd,  one  of  themselves.  These  warrants 
were  made  out  as  for  dividends  due  on  **  £6,000  consolidated 
stock  standing  in  the  name  of  the  trust  disponees  of"  Mrs. 
Syme  and  Mrs.  Boyd.  Neither  in  the  statutory  returns  made 
to  the  Inland  Revenue,  nor  in  the  annual  returns  to  the  Regis- 
trar of  Joint  Stock  Companies,  nor  in  any  of  the  published 
lists  of  shareholders,  did  the  individual  names  of  any  of  the 
appellants  appear ;  the  stock  was  simply  described  as  being 
held  by  the  trust  disponees  of  Mrs.  Syme  and  Mrs.  Boyd. 

The  material  clauses  of  the  City  of  Glasgow  Bank  contract 
of  copartnership  are  as  follows : 

Clause  (4.)  The  parties  do  hereby  bind  themselves  respect- 
ively to  contribute  and  pay,  when  required,  the  sums  of 
money  corresponding  to  the  number  of  shares  of  the  said 
stock  subscribed  by  them,  as  the  same  are  specified  in  the 
testing  clause  of  these  presents,  and  are  likewise  in  majorem 
mdentiam^  adjected  to  their  signatures,  and  which  several 
sums  of  money  are  held  to  be  herein  repeated. 

(5.)  The  said  partners  shall  have  right  to  the  profits  and 
be  liable  for  the  losses,  and  bound  to  relieve  each  other,  of 
all  the  debts  and  engagements  of  the  company,  in  the  pro- 
portion of  their  respective  interests  or  shares  in  the  said 
capital  stock. 

(6.)  Any  person  holding  a  share  of  the  said  capital  stock, 
whether  as  an  assumed  subscriber,  or  as  a  purchaser,  heir, 
or  other  representative  of  such  subscriber,  shall  be  entitled 
to  all  the  rights  and  subject  to  all  the  liabilities  of  an  original 
partner  of  the  said  company. 

(13.)  .  .  .  ''And  that  in  every  case  when  companies  and 
partners  hold  part  of  *the  capital  stock  of  this  com-  [341 
pany,  only  one  of  the  partners  of  such  company  shall  be 
entitled  to  vote  and  act,  and  his  name  shall  be  entered  in 
the  books  of  this  company  accordingly;  and  no  person  hold- 
ing shares  pro  indivisio  with  another,  nor  any  factor  or 
trustee  on  the  bankrupt  estate  of  a  partner,  nor  any  trustee, 
tutor,  cnrator  or  factor  for  a  partner,  shall  be  entitled  to 
attend  any  meeting  of  the  company. 

(14.)  Declaring  that  no  trustee  or  assignee  of  any  bank- 
rupt partner,  or  the  tutor,  or  curator,  or  other  guardian,  or 
trustee  of  any  pupil,  minor,  or  iucapacitated  partner,  shall 
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be  entitled  to  vote  by  proxy :  That  no  factor,  trustee,  com- 
missioner, tator,  guardian,  agent,  or  other  person,  not  a 
partner,  shall  be  entitled  to  attend  any  meeting,  or  to  inter- 
lere  with  the  affairs  of  the  company  .  .  .  Declaring  further, 
that  whenever  any  shares  shall  be  vested  in  two  or  more 
persons  jointly,  or  in  a  company,  or  corporation,  the  votes 
m  respect  of  such  shares  must  be  given  by  the  person  whose 
name  stands  first  in  the  said  book  called  the  "Stock 
Ledger,"  so  that  in  no  case  more  than  one  person  shall  vote 
for  or  represent  such  persons  holding  shares  jointly,  or  such 
companies  or  corporations  .  .  . 

By  sects.  21  and  22,  ordinary  directors  might  manage  the 
business  of  the  company.  And  clause  31  gave  the  directors 
power  to  allot  shares.  The  company  having  power  by 
clause  32  to  purchase  their  own  stock. 

(33.)  The  foresaid  capital  stock,  and  profits  accruing 
thereon,  shall  be  transferable  by  the  partners  respectively, 
and  shall  transmit  and  descend  as  personal  property  to  their 
executors,  or  representatives,  by  testament  .  .  .  Declaring 
that  every  partner  who  shall  dispose  of  his  share  of  the  com- 
pany's stock,  agreeable  to  the  regulations  hereinbefore  and 
after  written,  or  who  shall  cease  to  have  an  interest  in  the 
concern  through  forfeiture,  or  otherwise,  in  terms  hereof, 
shall  be  entitled  to  relief  of  the  whole  debts  owing  by  the 
company,  and  of  all  obligations  granted  for  the  same,  and 
in  general  of  every  prestation  incumbent  on  him  as  a  part- 
ner of  the  company,  and  the  other  partners  shall  be  hereby 
bound  to  relieve  him,  his  heirs  and  successors,  of  the  same ; 
but  such  partner  shall  be  entitled  to  gain  no  other  relief  than 
that  contained  in  this  obligation.  And  the  party  or  parties 
acquiring  shares  so  disposed,  or  otherwise  coming  in  right 
of  the  party  or  parties  so  ceasing  to  have  interest,  shall  have 
no  claim  whatever  against  the  other  partners  of  the  com- 
pany, whether  prior  or  posterior  to  the  period  of  such  party 
or  parties  becoming  purchasers ;  but  he  shall  take  and  as- 
sume the  place  and  liability  of  his  author,  ancestor,  or  other 
cedent,  and  become  subject  to  all  the  obligations  incumbent 
upon  him. 

Clause  34  provided  that  any  gratuitous  assignment  of 
stock  should  be  effectual  if  sanctioned  by  the  directors,  but 
if  they  saw  cause  to  withhold  their  sanction  from  such  trans- 
fer, they  could  order  such  stock  to  be  sold  in  manner  pro- 
vided in  the  case  of  partners  becoming  bankrupt.  Also  no 
sale  or  transference  mfer  vivos  for  an  onerous  consideration 
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was  to  be  effectual  until  the  name  of  the  purchaser  and  the 
price  accepted  was  sent  in  to  the  ^directors ;  they  hav-  [342 
ing  three  days  to  decide  whether  they  would  purchase  the 
stock  for  the  company  itself  or  not.  Clause  35  enacted  that 
if  any  partner  became  bankrupt,  he  should  cease  to  exercise 
the  right  of  a  partner,  the  directors  having  the  right  to  in- 
sist on  his  stocK  being  sold,  or  else  to  retain  them  for  the 
company,  accounting  to  the  bankrupt  partner  for  the  pro- 
ceeds or  value. 

(36.)  And  also  in  case  a  partner  deceasing,  although  no 
diligence  had  been  or  should  be  used  against  his  estate,  and 
of  no  party  choosing  to  represent  such  deceased  partner  by 
confirming  executor,  or  otherwise  assuming  his  estate  within 
twelve  calendar  months  after  his  decease,  it  shall  be  in  the 
power  of  the  said  ordinary  directors  of  the  company,  either 
to  sell  and  dispose  of  the  shares  so  arrested,  attached,  or  not 
taken  up  by  a  legal  title,  on  the  lapse  of  the  said  respective 
periods  of  twenty  days  and  twelve  months,  or  to  retain  and 
appropriate  the  same  to  the  use  of  the  company. 

(37.)  Where  the  shares  of  any  partner  are  transferred, 
conveyed,  or  sold,  in  terms  of  the  above  articles,  and  that 
either  by  the  partners  or  directors,  the  deed  of  transference 
thereof  shall  be  prepared  by  such  person  as  the  ordinary 
directors  may  appoint  at  the  head  office  in  Glasgow,  in  such 
form  and  terms  as  the  said  directors  may  from  time  to  time 
appoint. 

(38.)  The  said  deed  of  transference,  as  also  every  assign- 
ment of  shares  in  security,  or  mortis  causa^  and  confirma- 
tions thereof  by  right  of  succession,  shall,  after  being 
completed,  be  recorded  in  a  book  to  be  kept  for  that  purpose, 
and  such  deeds,  transference,  assignments,  and  confirma- 
tions, shall  be  delivered  or  returned  to  those  in  right  of  the 
same,  after  having  marked  thereon  a  certificate  of  the  regis- 
tration thereof ;  and  it  is  hereby  declared  that  the  produc- 
tion of  such  writings  to  the  said  manager  or  ordinary 
directors  for  the  purpose  of  registration,  shall,  ipsofacto^ 
infer  the  acceptance  of  the  capital  stock  therein  specified, 
and  the  liabilities  of  the  parties  having  right  to  the  same  as 
partners  of  the  company,  but  it  is  hereby  declared  that  no 
purchaser  or  other  assignee  of,  or  successor  to,  shares  so  ac- 
quired shall  be  recognized  as  a  partner  until  the  writing 
constituting  his  title  is  recorded  in  the  books  of  the  company 
in  manner  above  specified ;  ...  it  being,  however,  always 
understood  that  the  assignee,  or  heir,  or  executor  to  such 
selling,  assigning,  or  deceasing  partner,  shall  take  the  pre- 
33  Eng.  Rep.  16 
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else  place  of  bis  author  or  ancestor,  and  shall  have  no  claim 
on  tlje  other  partners  for  relief  from  debts  contracted  or 
obligations  entered  into,  previous  to  his  becoming  a  partner. 
(39.)  The  name,  designation,  and  place  of  abode  of  every 
partner,  together  with  the  number  of  shares  held  by  him,  or 
her,  shall,  from  time  to  time,  be  entered  in  a  book  to  be 
kept  for  that  purpose,  to  be  called  the  ''stock  ledger,"  and 
every  partner  who  shall  at  anytime  change  his  name  or 
place  of  abode,  or  being  a  female,  shall  marry,  and  the 
trustee  or  assignees  of  any  partner  who  shall  become  bank- 
rupt, and  the  representatives  of  any  partner  deceasing,  shall, 
immediatHly  after  the  occurrence  of  such  events,  leave  a 
written  notice  at  the  place  of  business  of  the  company  in 
Glasgow,  stating  his  or  her  name  and  place  of  aboae ;  and 
when  a  female  partner  shall  have  been  married,  the  name 
and  place  of  the  abode  of  her  husband  ;  and  when  the  name 
of  such  partner,  with  the  number  of  shares  held  by  him  or 
her  of  the  capital  stock,  shall  be  so  made  in  said  stock 
ledger,  and  signed  by  the  oflScer  of  the  company  duly  au- 
343]  thorized  so  to  do,  coupled  *with  an  entry  in  the  stock 
ledger,  of  the  partner  having  paid  the  first  call  or  instalment 
subscribed  for  by  him  or  her,  such  entries  shall  be  held  as 
conclusive  evidence  of  the  partnership  to  the  extent  sub- 
scribed for  and  appearing  by  said  entries :  but,  in  case 
furtht^r  evidence  is  required,  the  directors  shall  cause  a 
certificate,  signed  by  the  manager,  to  be  delivered  to  such 
partner  aa  shall  require  the  same,  specifying  the  shares  to 
which  he  or  she  is  entitled  in  the  capital  stock  of  the  com- 
pany, but  that  always  on  such  partner  requiring  said  certifi- 
cate, at  one  and  the  same  time  paying  any  fee  or  other  charge 
exigible  therefor,  and  which  certificate  shall  be  in  the  fol- 
lowing terms : 

"  Cebtificatb. 

"  aty  of  Glasgow  Bank, 
"  Glasgow,        18 
'*  Th^Ed  c^Tilfj  that  has,  of  this  date,  been  entered  in  the  books  of  this 

comp&n;^  as  a  holder  of  shares. 

"  Entered,  "  Manager." 

And  Upon  the  shares  or  part  of  them,  referred  to  in  such 
certificate,  being  sold,  the^  said  certificate  shall  be  given  np 
to  be  cancelled,  and  a  new  certificate  shall  be  issued  to  the 
new  partner,  if  desired,  and  if  any  shares  included  in  the 
certjhcate  given  up  be  retained  by  the  old  partner,  a  new 
certificate  in  respect  thereof  shall,  if  desired,  be  issued. 

(40.)  The  person  or  persons,  companies  or  corporations, 
whose  names  shall  at  any  time  stand  in  the  said  stock  ledger 
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containing  the  list  of  partners  of  the  company,  whether  as 
original  or  assumed  partners,  shall  be  deemed  and  taken  to 
be  the  proprietors  of  the  several  shares  standing  in  the  said 
ledger  m  their  respective  names,  and  shall  be  liable  to  the 
payment  of  every  call  or  calls  for  instalments  of  capital 
stock  to  be  made  thereon,  and  to  all  actions,  suits,  obliga- 
tions, forfeitures,  and  penalties,  and  shall  be  entitled  to  the 
whole  profits,  and  liabfc  for  all  the  losses  to  which  the  origi- 
nal proprietors  of  shares  in  the  company  are  subject,  liable, 
and  entitled  to  by  these  presents,  and  the  names  entered  in  the 
said  stock  ledger,  and  the  amount  of  shares  annexed  thereto 
shall  be  the  sole  evidence  receivable  at  any  meeting  of  the 
partners  as  to  the  right  of  voting  at  said  meeting. 

(43.)  The  ordinary  directors  of  the  company  shall  have 
full  power,  and  they  are  hereby  empowered,  to  purchase 
for  behoof  of  the  company,  any  of  the  shares  of  the  capi- 
tal stock  which  may  be  offered  for  sale,  either  privately 
or  by  public  roup,  whether  in  virtue  of  the  provisions  con- 
tained in  these  presents,  or  otherwise,  and  that  at  such  price 
and  prices  as  they  shall  consider  of  advantage  to  the 
company.  .  .  . 

(46.)  ...  If  it  shall  at  any  time  appear,  on  balancing  the 
company's  books,  that  a  sum  equal  to  the  whole  of  the 
reserved  surplus  fund,  and  also  to  one-fourth  part  of 
the  paid-np  capital  stock  of  the  company,  has  been  lost  in 
the  prosecution  of  the  business  of  the  company,  a  special 
general  meeting  of  the  shareholders  shall  be  called  by  the 
manager,  under  authority  of  the  ordinary  directors,  and  the 
company  shall  thereupon  be  dissolved,  unless  a  maiority  of 
two-thirds  in  value  of  the  shareholders,  personally  or  by 
proxy,  present  at  such  meeting,  shall  determine  otherwise, 
and  pay  np  to  such  partners  as  may  be  disposed  to  retire, 
within  one  calendar  month  from  the  date  oi  said  meeting, 
such  v£dne  for  their  shares  as  shall  be  agreed  upon,  not  ex- 
ceeding the  value  as  appearing  from  the  last  previous 
^balance  of  the  company's  books ;  declaring,  that  in  [344 
such  case,  the  responsibility  of  the  retiring  partners  shall 
wholly  cease  and  determine  ;  and  declaring  that  in  no  other 
event,  and  in  no  other  manner  shall  the  company  be  dis- 
solved, except  with  the  consent  and  approbation  of  at  least 
two-thirds  of  the  whole  ordinary  directors  for  the  time  be- 
ing, given  at  a  special  meeting,  and  also  with  the  consent 
and  approbation  of  partners  holding  collectively  at  least 
two- thirds  of  the  whole  capital  stock  of  the  company. 

(54  and  last.)  .  .  .  The  parties  hereto,  and  their  heirs  and 
successors,  shall  be  bound  and  obliged  to  observe  and  per- 
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form  their  respective  parts  of  the  present  contract,  and  to 
abide  by  and  implement  the  regulations  and  by-laws  of  the 
company  in  force  for  the  time,  in  the  whole  clauses  and  arti- 
cles thereof,  in  good  faith,  and  according  to  the  true  intent 
and  meaning  of  the  same. 

The  City  of  Glasgow  Bank  suspended  payment  with  im- 
mense liabilities  on  the  2d  of  October,  1878,  and  a  resolution 
to  wind  up  voluntarily  was  passed  on  the  22d  of  the  same 
month  of  October.  The  liquidators  made  up  a  list  of  con- 
tributories  of  the  bank  on  tne  7th  of  next  November,  and  on 
the  13th  they  made  a  first  call  of  £500  on  each  £100  stock. 
The  liquidators  entered  the  appellants  in  the  first  part  of 
their  list  as  contributories  "in  their  own  right"  in  respect 
of  the  £6,000  stock.  The  intent  of  this  was  to  make  the  ap- 
pellants personally  answerable  for  calls  to  the  full  extent  of 
their  private  means.  The  appellants  thereupon  petitioned 
the  First  Division  of  the  Court  of  Session  for  alteration  of 
the  list  by  transferring  the  appellants'  names  to  the  second 
part  entitled,  ''second  part,  contributories  as  being  repre- 
sentatives of  others,"  with  the  object  of  having  their  liabil- 
ity limited  and  defined  as  only  an  obligation  to  make  the 
trust  estate  forthcoming. 

The  appellants  averred  inter  alia  in  their  petition  that 
they  never  agreed  to  become  individually  members  or  part- 
ners of  the  said  City  of  Glasgow  Bank.  They  only  accepted 
the  transfer  in  their  representative  capacity  as  administra- 
tors of  the  trust  estate.  Their  instructions  to  the  officers  of 
the  bank  were  to  prepare  a  transfer  in  their  favor  in  that 
capacity,  and  the  transfer  so  prepared  and  passed  by  the 
directors  bears  to  be  in  favor  oi  them  as  trustees,  and  their 
successors  and  assigns  whomsoever,  and  the  obligation 
therein  contained  bears  to  be  undertaken  by  the  petitioners 
as  trust  disponees.  The  entry  in  the  stock  ledger  is  qualified 
in  the  same  terms. 

It  was  the  regular  practice  of  the  City  of  Glasgow  Bank, 
in  virtue  of  the  permission  implied  in  sect.  30  of  the  act 
26  &  26  Vict.  c.  89,  to  recognize  trustees  in  their  trust 
capacity,  and  to  insert  their  names  in  the  said  register  of 
shareholders  expressly  as  trustees.  Trustees  were  by  the 
company's  contract  debarred  from  attending  meetings  of  the 
company. 

The  company  of  the  City  of  Glasgow  Bank,  by  their  assent 

f'lven  to  the  said  transfer  in  manner  aforesaid,  and  by  the 
45]    entry  in  the  stock  ledger  or  register  of  ^shareholders, 
entered  into  a  special  contract  with  the  principal  petitioners 


Vol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  245 

H.L.(Sa)  Muir  v.  City  of  Glasgow  Bank.  '•        1879 

to  admit  them  as  holders  of  stock  ia  their  representative 
capacity  as  trust  disponees,  under  the  deed  of  Mrs.  Syme 
and  Mrs.  Boyd,  or  administrators  of  the  trust  estate  thereby 
conveyed,  and  by  the  terms  of  their  obligation  the  petition- 
ers undertook  only  to  subscribe  to  the  undertaking,  and  to 
be  liable  in  the  obligation  incumbent  on  holders  of  stock,  to 
the  extent  of  the  trust  funds  under  their  administration. 
They  are,  therefore,  only  liable  to  be  placed  on  the  list  of 
contribntories  in  part  second  thereof,  as  contributories  in  a 
representative  capacity. 

The  respondents  answered: — The  liquidators  had  no 
knowledge  of  the  amount  of  the  value  of  the  trust  estate, 
and  deny  that  it  is  the  measure  of  the  petitioners'  liability. 
Denied  that  the  petitioners  only  became  liable  "in  their  rep- 
resentative capacity  as  administrators  of  the  trust  estate," 
or  that  the  directors  of  the  bank  entered  into  a  special  con- 
tract with  them  whereby  their  liability  was  in  any  way  lim- 
ited. Neither  the  bauK  nor  its  directors  had  any  power  or 
authority  to  enter  into  any  such  contract,  and  they  never 
did  so. 

The  dividends  that  became  due  upon  the  £6,000  stock 
were  paid  to  the  petitioners  or  their  agent,  with  their  author- 
ity. The  petitioners  are  partners  of  the  bank,  and  are  con- 
tributories liable  in  th€&r  own  right. 

A  minute  of  admistsion  was  arranged  by  the  parties, 
which  contained  the  above  facts. 

The  Court  of  Session'  on  the  20th  of  December,  1878,  unan- 
imously held  that  the  decision  of  the  House  of  Lords  in 
Lwrasden  v.  Buchanan  C)  governed  this  case ;  and  that 
therefore  the  appellants  were  personally  liable  to  pay  all 
calls  made  in  respect  of  the  shares  they  held  (*). 

From  this  decision  the  trustees  appealed. 

Mr.  Napier  Higging^  Q.C.,  and  Mr.  John  M'^Laren  (of 
the  Scotch  bar)  for  the  appellants,  contended  that  they  had 
never  agreed  to  become,  individually  and  personally,  mem-, 
bers  of  this  company ;  the  contract  thev  had  with  the  bank 
was  to  hold  themselves  liable  only  to  the  extent  of  making 
the  trust  estate  forthcoming,  and  accordingly  they  were  ac- 
cepted, and  registered  by  the  company  as  holders  of  stock 
merely  "as  trust  disponees." 

The  contract  with  the  bank  was  of  a  qualifying  character, 
governed  by  the  peculiar  law  of  Scotland,   under  which 

P)  4  Macq.,  960 ;  Court  Sess.  Cas.,  8d  («)  Court  Sess.  Cas.,  4th  Series,  vol.  vi, 
Scries,  voL  ii,  p.  695 ;  and  vol.  iii  (H.L.),  p.  892 ;  Scot.  Law  Rep.,  vol.  xvi,  p.  147. 
p.  89. 
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obligations  undertaken  by  trustees  in  their  representative 
capacity  did  not  imply  individual  responsibility. 

The  respondents  contended  that  such  a  contract  was  ttUra 
346]  *vir€S  of  the  bank' s  contract  of  copartnership.  Then, 
if  that  was  the  case,  the  appellants,  never  having  become 
members  of  the  company,  the  transfer  was  ineffectual,  and 
the  whole  transaction  was  a  nullity,  having  no  force  or 
effect,  leaving  the  trust  estate  of  the  transferors  solely  lia- 
ble, their  names  still  remaining  on  the  register. 

Regarding  the  facts  of  both  cases,  neither  the  decision  in 
Lumsden  v.  Buchanan  ('),  nor  the  principle  there  involved, 
governed  this  case.  In  that  case  eight  oi  the  Court  of  Ses- 
sion judges  against  four  held  that  Bachanan  and  others, 
who  were  on  the  register  of  the  Western  Bank  as  trustees, 
were  not  personally  liable  for  calls ;  on  appeal  this  decision 
was  reversed  by  Lord  Westbury,  L.C.,  Lord  Cran worth, 
and  Lord  Kingsdown. 

There  was  a  wide  distinction  between  the  law  of  Scotland 
and  that  of  England  governing  the  position,  functions,  and 
office  of  trustees ;  and  on  the  construction  of  contracts  made 
by  trustees,  see  opinions  of  Lord  Barcaple  (•),  Lord  Currie- 
hill(*),  and  Lord  Bentholme  (*),  in  Lumsden  v.  Buchanan. 
These  opinions  of  the  law  were  not  displaced  in  any  way  by 
the  reversal  of  that  case  by  the  House  of  Lords.  Lord  Deas, 
in  the  present  case,  also  gave  a  very  stroi^  opinion  on  this 

Eoint  ( ).  ,  See  also  the  opinions  of  Lord  Westbury  (•),  Lord 
angsdown  C),  and  Lord  MoncreiflE  (the  Lord  Ordinary),  in 
Oordon  v.  Campbell  Q. 

The  Legislature  had  refused  to  extend  to  Scotland  what 
it  enacted  in  England  and  Ireland — that  there  should  be  no 
notice  of  trusts  on  the  list  of  i)artners  of  banking  compa- 
nies. The  Joint  Stock  Companies  Act,  1866  (19  &  20  Vict, 
c.  47),  contained,  in  the  19th  section,  the  provision  that  "  no 
notice  of  any  trust,  express  or  Implied  or  constructive,  shall 
be  entered  on  the  register  or  receivable  by  the  company." 
This  act,  though  it  applied  to  Scotland,  did  not  include 
banking  companies  (sect.  2),  but  by  20  &  21  Vict.  c.  49,  s.  3, 
it  was  extended  to  banking  companies;  but  sect.  15  spe- 
cially provided  that  sect.  19  of  the  act  of  1856  should  not 
347J  *apply  to  any  banking  company  in  Scotland.  Then 
followed  the  Companies  Act  of  1862,  under  which  the  City 

(*)  4  Macq.,  960.  p.  406  ;  Scottish  Law  Rep.,  voL  xvi,  p. 

(«)  Court  Seas.  Gas.,  8d  Series,  vol.  ii,  160. 

p.  728.  («)  4  Macq..  966. 

(»)  Ibid,  p.  786.  (')  Ibid,  968. 

(*)  Ibid,  p.  718.  (»)  Court  Sess.  Cas.,  2d  Series.  toI.  ii, 

(*)  Court  Sess.  Cas.,  4th  Series,  vol.  vi,  p.  643,  The  Lord  Ordinary's  Note. 
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of  Glasgow  Bank  was  incorporated.  Sect.  30  also  excluded 
the  application  of  the  rule  to  Scotland,  therefore  trustees 
have  alwavs  been  receivable  in  their  fiduciary  character. 
The  appellants'  case  was  that,  by  the  law  of  Scotland,  a 
body  of  trustees  is  recognized  as  representing  a  proprietary 
interest  distinct  from  that  of  the  individuals  comprising  it, 
that  trustees  as  a  body  can  enter  into  contracts  in  that  ca- 
pacity without  pledging  their  individual  credit  and  respon- 
sibility, and  that,  where  the  contract  is  entered  into  with  the 
trustees  in  their  representative  capacity,  the  law  will  not 
support  the  other  contracting  party  in  a  claim  in  which  the 
special  character  or  qualification  of  the  contract  is  ignored, 
and  the  trustees  are  treated  as  individually  responsible  to 
him:  Bell's  Comm.  (*).  It  was  the  inveterate  practice  in 
Scotland,  wherever  trustees  had  occasion  to  enter  into  con- 
tracts for  the  benefit  of  the  trust  estate,  to  qualify  the  con- 
veyance or  obligation  with  the  words  "  as  trustee,"  or  words 
of  equivalent  import,  which  were  understood  in  Scotch  prac- 
tice to  qualify  the  obligation,  so  that  the  estate  which  the 
trustees  represented  should  be  only  liable.  And  where 
trustees  sold  any  portion  of  trust  property  they  were  bound 
to  grant  warrandice  of  the  right  they  conveyed:  Forbe^s 
Trustees  v.  JIP  Intosh  {*) ;  Prof.  Menzie's  Lectures. 

Again,  as  to  the  difference  of  the  law;  in  Scotland  a. 
gratuitous  trustee  had  a  statutory  right  to  resign  his  trus-^ 
teeship,  24  &  26  Vict.  c.  84,  s.  1,  and  30  &  31  Vict.  c.  97, 
s.  10 ;  they  also  had  the  rights  of  a  quorum.  But  in  Eng- 
land, he  could  not  withdraw,  except  by  the  consent  of  all 
the  beneficiaries,  or  by  virtue  of  some  provision  in  the  deed, 
or  by  an  order  from  some  competent  court ;  also  every  trus- 
tee in  the  absence  of  some  special  provision  was  bound  to 
agree  in  every  act  of  the  other  trustees. 

[Earl  Cairns:  In  certain  cases,  such  as  Oordon  v. 
CaTJipbell  (•),  the  contract  might  be  '*we  as  trustees  agree  to 
do  so  and  so,"  well,  the  meaning  of  that  was  not  a  question 
of  Scotch  or  English  law,  but  simply  a  question  of  construc- 
tion. Do  you  produce  any  authonty  as  to  any  peculiarity 
of  the  law  of  Scotland  on  *this  point  except  such  in-  [34o 
stances  as  Gordon  v.  Campbell  ?  which  was,  as  it  appears 
to  me,  an  instance  only  of  the  construction  of  particular 
words.] 

None  of  the  authorities  are  so  clear  as  Oordon  v.  Camp- 
bell ('),  but  the  law  as  to  trustees  undertaking  as  trustees 

(')  Vol  i,  pp.  80,  81,  88,  89.  (»)  Court  Sees.  Gas.,  2d  Series,  voL  ii, 

(*)  June   16,  1822;  1  S.,  49Y  ;    2d  ed..    p.  643. 
p.  462. 
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was  SO  well  understood  in  Scotland,  that  no  authority  was 
needed.  For  generations  the  people  of  Scotland  had  en- 
tered into  the  situation  of  trustees  and  had  thus  contracted, 
believing  that  they  were  not  personally  liable.  A  great  and 
immense  difference  in  Lumsden  v.  BucJianan  (*)  was,  that 
there  the  trustees  were  original  allottees,  and  appear  to  have 
been  bound  to  take  the  stock  before  they  executed  the  deed 
at  all ;  they  executed  the  deed  as  individual  partners  might ; 
appending  afterwards  in  the  testing  clause  for  collateral 
purposes  that  they  were  trustees ;  but  here  the  appellants 
executed  the  transfer,  in  the  most  explicit  way,  ''as  trust 
disponees,"  over  and  over  again  in  the  body  of  the  deed 
and  in  terms  corresponding  to  Oordon  v.  Campbell.  There 
was  no  real  difference  between  the  words  "jt^  trustees 
only,"  and  ''as  trust  disponees;"  in  fact  the  decision  in 
Oordon  v.  CampbellgoveviiQdi  this. 

[Eabl  Caibns  :  You  say  that  the  trustees  stipulated  to 
make  themselves  liable  only  to  the  extent  say  of  £5,000,  the 
amount  of  the  stock,  the  amount  of  the  trust  estate,  could 
such  a  thing  have  been  done,  this  being  a  bank  of  issue 
with  unlimited  liability  ?] 

Yes,  by  the  law  of  Scotland,  and  the  bank  could  accept 
them,  the  real  intention  of  the  transfer  was  nothing  more 
than  this,  that  the  trustees  should  be  put  on  the  books  in 
respect  of  stock  as  to  which  the  company  and  the  public 
had  already  members,  Mrs.  Syme,  and  Mrs.  Boyd,  who 
were  perfectly  competent  to  deal  with  the  stock. 

In  Scotland  trustees  were  a  quasi  corporation,  who,  con- 
tracting as  trustees,  bound  themselves  only  to  the  extent  of 
corporate  property  in  the  trust  estate ;  see  opinions  of  Lord 
Cranworth  in  Lumsden  v.  Buchanan  (•),  and  Lord  Camp- 
bell, in  Oordon  v.  Campbell  (*).  See  also  Second  Report  of 
349]  Mercantile  Law  Commission,  *1865.  And  the  statu- 
tory right  of  resignation  and  of  voting  by  a  quorum  could 
not  be  disregarded.  The  transfer  framed  at  the  office  of  the 
company  was  intended  to  hold  out  this  assurance,  "We 
(the  directors)  will  accept  you  as  trust  disponees,  as  persons 
competent  to  bind  a  large  estate,  which  we  know  is  worth 
more  than  £70,000,  and  we  hold  you  only  liable  to  that 
extent." 

The  importance  of  the  word  "as"  was  shown  by  the 
decision  in  Oadd  v.  Houghton  (*) ;  there  the  words  "on  ac- 
count of"  were  held  to  bind  the  foreign  principal,  and  not  the 
broker  who  executed  the  contract.     The  real  effect  of  the 

0)  4  Macq.,  960.  (»)  1  Bell's  Ap.,  at  p.  468. 

O  4  Macq.,  at  p.  961.  («)  1  Ex.  D.,  367,  369 ;  18  Eng.  R.,  861. 
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transfer  as  between  the  transferors  and  transferees  was  al- 
together independent  of  the  articles  of  copartnery ;  it  was 
not  a  transfer  of  stock,  but  of  trust.  In  the  deed  of  part- 
nership of  the  Western  Bank  {Lumsden  v.  Bu-chanan)  the 
words  "heirs,  executors,  and  successors,"  implying  per- 
sonal liability,  were  used,  whereas  here  only  ''heirs  and 
successors "(') ;  and  the  words  "successors  and  assigns" 
used  in  the  transfer  had  special  importance  in  the  law  of 
Scotland,  owing  to  there  being  a  right  of  resignation  of  the 
trusteeship  under  the  statutes. 

In  the  Companies  Act  of  1862,  clauses  76,  77,  99,  101,  and 
105,  provided  for  representative  liability ;  but  there  was  a 
general  recognition  in  the  act  that  there  might  be  other  cases 
than  those  enumerated ;  and  Scotland  was  an  exceptional 
case;  in  fact,  if  their  contention  and  Lord  Deas'  opinion 
was  correct,  there  was  a  representative  liability  there  which 
•would  not  be  in  England.  The  appellants  were  merely  rep- 
resentatives of  others  within  the  99th  section.  They  had 
not  agreed  in  accordance  -with  the  23d  section  of  the  act  of 
1862  to  become  members,  but  were  in  the  same  position  as 
persons  who  had  applied  for  shares  on  conditions,  not 
accepting  them  unconditionally. 

They  submitted  that  the  contract  was  not  uZtra  vires;  but 
if  the  directors  had  no  power  to  accept  the  appellants  with 
the  conditions,  and  in  tae  capacity  they  offered  themselves, 
then  the  transaction  must  be  rescinded,  the  parties  not  be- 
ing at  one  on  the  same  radical  point.  The  court  could  not 
fix  upon  a  person  alleged  to  be  a  contributory  any  engage- 
ment larger  or  other  than  that  into  which  he  had  entered : 
Waterhouse  v.  Jamieson  (*).  That  *case  also  decided  [350 
that  the  rights  of  creditors  of  a  company  when  enforced  by 
liquidators,  must  be  enforced  by  them  in  right  of  the  com- 
pany, and  they  cannot  recover  that  which  the  company  it- 
self could  not ;  and  therefore  if  there  was  a  valid  contract 
-with  the  company  it  was  as  binding  on  creditors  as  it  was 
on  the  company,  and  must  be  effectually  carried  out;  and 
Odkes  V.  Turquand  (*)  was  not  inconsistent. 

The  transfer,  which  was  the  bond  between  the  trustees 
and  the  company,  showed  that  the  intention  of  the  appel- 
lants was  to  come  into  the  company  as  trustee  of  one  of  its 
partners  ;  even  as  in  a  private  partnership  a  trust  might  be 
constituted  of  the  shares  of  a  partner  without  personal  lia- 
bility:  Bullen  V.  Sharp  (*).      The  decision  in  Siacc  and 

(»)  See  opinion  of  Lord  O'Hagan,  ;w«<,        («)  Law  Rep.,  2  H.  L.,  Sc.  29. 
p.  879.  (^)  Law  Rep.,  2  H.  L.,  325. 

(*)  Law  Rep.,  1  C.  P.,  86,  102. 
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WorWs  Cla^^  (')  applied  here,  and  amounted  to  this,  that 
although  a  man  might  accept  shares  and  come  upon  the 
register,  and  act  as  a  director,  doing  acts  becoming  to  the 
company,  yet  if  it  turned  out  bis  doing  so  was  founded  upon 
a  contract  which  was  an  improper  one  and  vUra  vires  of  the 
companv,  the  whole  matter  might  be  rescinded:  see  also 
Cartingrs  Case  (•),  in  making  persons  contributories  the 
real  contract  must  be  looked  to. 

The  articles  of  copartnership  plainly  showed  that  trustees 
and  representatives  of  others  were  to  be  treated  in  a  special 
way,  distinct  from  partners,  being  debarred  from  attending 
meetings  and  becoming  directors  (clauses  13  &  14).  The 
directors  had  full  power  to  reject  the  appellants  in  their 
capacity  of  trustees,  as  they  had  also  gratuitous  transferees 
of  shares :  clauses  34  and  37.  Lumsden  v.  Peddie  (")  was 
the  case  of  a  curator  bonis  who  accepted  the  transfer  as  such 
for  his  ward ;  but  that  case  not  coming  on  appeal  to  the 
House  of  Lords  was  no  authority  here.  Therefore  the 
appellants  ought  not  to  be  held  to  incur  this  overwhelming 
liability  in  respect  of  a  contract  for  which  they  reaped  no 
benefit  whatever ;  and  which  if  fairly  construed  in  view  of 
Scotch  law  could  never  have  been  held  to  apply  to  persons 
in  their  position.  Either  the  list  of  contributories  ought  to 
be  rectified,  or  else  the  registration  held  as  a  nullity ;  the 
effect  being  to  leave  the  transferors  on  the  register  as  share- 
holders. 

351]  *Mr.  E.  E.  Kay,  Q.C.,  Mr.  Benjamin,  Q.C.,  Mr. 
Davey,  Q.C.,  and  Mr.  Kinnear  (of  the  Scotch  bar),  for  the 
respondents,  contended  that  the  obligations  of  parties  must 
be  decided  by  looking  at  the  contract  of  copartnership.  The 
contract  here  imposed  on  all  its  members  personal  or  indi- 
vidual liability  for  its  debts  and  obligations ;  there  was  only 
one  class  of  shares,  namely,  those  of  unlimited  liability. 
The  appellants  did  not  deny  that  they  became  transferees  of 
Mr.  Murdock's  stock  which  were  shares  of  that  kind,  and 
therefore  by  clause  33  they  took  the  place  of  their  predeces- 
sors, and  came  under  the  same  obligations.  The  directors 
had  no  power  to  make  any  special  contract  with  the  trustees 
limiting  their  liability,  and  none  was  made,  but  if  there  had 
been,  it  would  have  been  xMra  vires  of  the  directors,  and 
simply  void,  the  ap{>ellants  remaining  partners  and  person- 
ally liable.  Clauses  13  and  14  of  the  articles  of  copartnery 
referred  to  persons,  who  were  not  partners,  but  trustees, 
factors,  or  other  guardians  of  partners  who  were  incapaci- 

(»)  Uw  Rep,.  4  Cb..  6Si.  (»)  Court  Scsa.  Cai.,  Sd  Series,  toL  ▼, 

{^  1  Ch.  D.,  115;  15  Eng.  R,  676,  p.  U. 
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tated,  snch  as  bankrupts,  infants,  or  persons  non  corwpos. 
These  clauses  read  with  clause  6  meant  that  a  person  might 
be  the  representative  of  an  actual  partner,  and  need  not  put 
himself  on  the  register  as  such ;  the  shares  would  then  be- 
long to  the  estate  which  he  represented,  but  if  a  person 
became  a  partner  himself,  though  only  a  representative  one, 
he  must  be  subject  to  all  the  liability  of  an  original  partner. 

The  bank  was  not  a  party  to  the  deed  of  transfer  at  all ; 
for  all  that  was  required  to  make  the  transferee  a  complete 
partner  was  a  disposition  by  deed  of  the  shares  to  him,  and 
that  that  disposition  should  be  intimated  to  the  bank  for 
registration.  The  mere  production  of  the  transfer  to  the 
bank  ipso  facto  inferred  the  acceptance  of  the  stock,  clause 
38,  and  all  else  in  the  deed  beyond  the  disposition  was  sur- 
plusage. Registration  under  the  Companies  Act  of  1862 
liad  no  greater  effect  than  to  regulate  how  the  rights  of 
creditors  were  to  be  enforced  in  liquidation,  namely,  tnrough 
the  ofScial  liquidators,  and  not  by  direct  recourse  to  the 
shareholders :  see  also  sects.  179  to  196. 

As  to  the  law  in  England,  Lord  Cranworth,  in  Green- 
wood's Case,  gave  a  very  lucid  statement  of  the  law  regard- 
iog  joint  stock  companies  (*).  In  Farhall  v.  Farhall  (')  an 
executrix  opened  a  *banking  account  for  the  trust  [352 
estate,  but  tne  bank  was  not  allowed  to  prove  against  the 
trust  estate  for  a  balance  due.  The  case  of  trading  by  ex- 
ecutor was  stronger.  On  the  other  hand,  as  to  the  law  in  Scot- 
land, the  Lord  Justice  Clerk,  in  Lumsden  v.  Buchanan  {^\ 
Baid  that  it  seemed  repugnant  to  the  whole  principle  of 
joint  stock  law  that  any  one  should  become  a  partner,  and 
yet  limit  his  liability  by  adding  a  modifying  term  to  his  sig- 
nature (*).  The  general  rule  was  that  the  liability  of  trus- 
tees depended  on  the  whole  nature  of  the  contract  in  each 
case:  such  words  as  "we  contract  as  trustees"  did  not  in 
every  case  limit  liability  ;  it  must  be  a  question  of  construc- 
tion: Lord  Cranworth  (*).  So  Gordon  v.  Campbell  (•), 
which  was  a  case  of  a  heritable  bond  granted  by  the  trus- 
tees, ^'^qua  trustees  only,"  over  a  trust  estate  in  security  of 
a  loan,  amounted  to  this,  that  in  that  particular  contract  the 
conclusion  which  the  parties  contracting  intended  was  that 
the  trust  estate  should  only  be  liable.  But  a  different  ques- 
tion arose  where  trustees  enter  into  a  trading  partnership, 
as  here,  which  not  only  from  its  very  nature,  but  also  by 

P)  8  De  G.  M.  A  G.,  476.  (<)  Court  Sess.  Gas.,  8d  Series,  vol.  ii, 

(*)  Uw  Rep.,  7  Ch.  Ap.,  123;  1  Eng.  at  pp.  711,  712. 

Rep.,  468.  (6)  4  Macq.,  960,  961. 

(*)  4  Macq.,  960 ;  Court  Sees.  Caa.,  8d  («)  Court   of   Scss.   Cases,   2d   Series, 

Seriea,  vol  ii,  p.  696.  vol.  ii,  p.  639;  1  Bell's  App.,  428. 
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tbe  express  terms  of  its  constitution,  imposed  personal  lia- 
bility on  all  its  members. 

Bills  or  notes  were  obligations  which,  from  their  nature, 
imposed  personal  liability,  although  the  trustees  designated 
themselves  "we  trustees  promise  to  pay:"  Thornson  v. 
M'^LachlarCs  Trustees  (*) ;  see  also  Eaton  v.  Macgregofs 
MxeeutoTS  (•).  But  even  in  contracts  where  the  rights  of 
third  parties  were  not  concerned,  trustees  had  been  held 
individually  liable:  Higgins  v.  Livingstone^  road  trus- 
tees (') ;  Jeffrey  v.  Brown^  obligation  for  furnishings  to  a 
ship  (') ;  Thomas  v.  Walker^  s  Trustees^  obligation  to  repair 
a  house  (*) ;  Nishet  &  Co,^s  Trustees^  obligation  to  payment 
of  lease  H  ;  also  Fairlie  v.  Neilson  (') ;  Marquis  of  Aber- 
corn  V,  wrieve^  obligation  as  to  feu  contract  (*) ;  see  also 
M*Ijartn  on  Wills  and  Succession  ("). 
35  Ji]  *The  real  meaning  for  the  insertion  of  the  words 
''trust  disponees,"  was  that  it  was  always  the  custom  for 
the  trustees  to  give  the  fullest  notice  to  the  bank,  so  that  it 
might  appear  in  the  records  that  they  were  such  trustees ; 
there  never  being  a  moment  in  the  history  of  Scotch  bank- 
ing where  notice  of  trustees  could  not  be  entered  on  the 
register.  Lord  Westbury  said  such  notices  of  trusts  was 
not  to  alter  or  control  the  personal  contract,  and  obligation 
which  the  trustees  had  entered  into,  but  to  mark  the  prop- 
erty in  the  shares  as  belonging  to  the  trust  estate  (").  Ijums- 
den  V.  Buchanan  {")  was  almost  identical  in  every  way  with 
this  case ;  and  especially  in  the  similarity  between  the  articles 
of  copartnery  there  and  those  here.  The  word  "as"  cer- 
tainly did  not  appear  there,  but  it  did  in  the  case  of  Lums- 
den  V.  Peddle  {'*)y  where  the  curator  bonis  of  a  lunatic  was 
held  personally  liable.  The  trustees  in  Lumsden  v.  Bu- 
chanan  were  original  allottees,  but  that  was  rather  against 
the  appellant's  contention  that  there  was  a  special  contract 
io  their  case.  Trustees  were  not  a  corporation,  and  to  say 
they  were  a  quasi-corporation  did  not  help  the  appellants. 
Lord  Cranworth  saying  "  the  trust  had  thus  something  of  a 
corporate  character  incident  to  it"("),  did  not  amount  to 
saying  it  was  a  corporation.     On  the  death  of  the  last  trustee 

0)  Si  June,  1829;  7  S..  787.  («)  16  Dec.,  1886;  14  S.,  1«8. 

(*)  as  Mttv,  1837;  15  S.,  1012.  (•)  VoL  ii,  p.  600-613. 
(*)  ieili;'^4   Dow.,   341,  366;    also  4       Q^\  ZumMirn  v.  AirA^inan,  4  Macq.,  956. 

PatoQ'a  App.,  401.  (")  Court  Sess.  Gas.,  3d  Series,  voL  ii, 

(*)  7  a.  102;  2  Shaw's  App.,  349.  p.  695;  and  vol.  iii  (H.  L.),  p.  89. 

(•)  4  Doc,  1882;  11  S.,  162.  (")  Court  Sess.  Cas.,  8d  Series,  voL  v, 

C)  10  Dec,,  1802;  Morr.,  16,268.  p.  34. 

f)  18  Det\,  1821 ;  1  S.,  211.  (»»)  4  Macq.,  at  p.  960. 
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the  trust  did  not  come  to  an  end — all  the  obligations  incident 
to  the  estate  or  the  last  trustee  passed  to  his  representative. 

This  was  a  completed  transaction,  and  the  company  were 
not  bound  to  recognize  any  stipulations.  Even  persons  who 
became  shareholders  on  special  conditions  will  be  contribu- 
tories,  although  the  conditions  have  not  been  complied  with: 
Lindley  on  Partnership  (').  Bridger's  Case{*)  is  most  like 
this,  if  there  was  any  condition  at  all  here :  see  also  Water- 
house  V.  Jamieson  {*) ;  Oakes  v.  Turquand  (*) ;  Sir  Edwin 
Pearson^  s  Case  (*) ;  DanielVs  Case  if) ;  NickolVs  Case  (') ; 
RohinsorCs  Executors  (") ;  Davidson's  Case{*). 

*Mr.  Napier  HigginSy  Q.C.,  in  reply:  The  ap-  [354 
pellant's  contention  was  not  that  there  were  two  kinds  of 
shares,  but  that  there  were  several  classes  of  shareholders, 
viz.,  ordinary  shareholders;  those  of  which  the  status  as 
shareholders  was  in  abeyance ;  and  a  class  of  persons  who 
held  shares  for  the  bank — these  last  certainly  could  not  be 

I  rat  on  the  list  of  cpntributories.  This  being  the  case,  and, 
ooking  to  the  power  of  the  directors,  and  the  interest  of  the 
company,  and  that  there  was  nothing  express  or  implied  in 
the  terms  of  the  articles  of  copartnery  forbidding  it,  there 
was  not  much  difficulty  in  coming  to  the  conclusion  that  the 
company  were  fully  warranted  in  entering  into  a  qualified 
contract.  Allotment  of  shares  might  also  be  made  to  a  lim- 
ited company  who  would  only  be  liable  in  its  corporate 
capacity.  Neither  the  passage  read  from  Lindley  on  Part- 
nership, 4th  ed.,  p.  1347,  nor  any  of  the  cases  there  cited, 
had  a  material  bearing  on  this  question.  In  almost  all  those 
cases  there  was  a  clear  compact  to  take  shares,  with  or  with- 
out some  collateral  agreement,  some  being  decided  on  the 
ground  of  fraud.  The  rule  applied  in  Garling^s  Case^"") 
helped  the  appellant's  contention  that  if  the  company  did 
not  take  the  shareholders  on  the  same  terms  as  they  offered, 
there  then  was  no  contract  at  all.  It  was  not  correct  that  a 
mere  disposition  of  the  shares  would  make  a  man  a  partner  ; 
by  clause  38  there  was  to  be  a  special  deed  of  transfer,  it 
being  the  duty  of  the  directors  to  see  that  such  deed  was 
properly  prepared,  and  in  proper  form,  and  to  a  proper  per- 
son. Thomson  v.  M'Lachlan's  Trustees  {''\  a  case  of  a 
Sromissory  note,  and  the  other  cases  cited  by  the  respon- 
ents,  did  not  apply.     The  terms  of  the  transfer  here  were 

(»)  4th  ed,  p.  1347.  (•)  1  De  G.  A  J..  872;  28  Beav.,  668. 

(')  Law  Rep.,  9  Eq.,  74.  f )  24  Beav.,  689. 

(«)  Law  Rep.,  2  H.  L.,  Sc,  84.  (»)  2  De  G.  M.  A  G.,  617. 

{*)  Uw  Rep..  2  H.  L.,  826.  (»)  8  De  G.  A  Sm.,  21. 

(*)  4  Ch.  D.,  222  ;  on  app.,  6  Ch.  D.,  ('O)  1  Ch.  D.,  116 ;  16  Eng.  R.,  676. 

836;  22  Eng.  R.,  127.  (")  24  June,  1829 ;  7  S.,  787. 
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distinct  and  different  from  the  terms  of  any  docnment  in 
Lumsden  v.  Buchanan,  On  the  other  hand,  Oordon  v. 
Campbell  was  an  explicit  authority  m  the  appellant's  favor. 
If  this  appeal  was  not  successful  the  consequence  would  be 
disastrotis  not  only  to  the  appellants,  but  to  the  whole  Scot- 
tish conmiunity;  who,  in  the  future,  would  be  trustee?  no 
one,  Tlie  majority  of  the  judges  in  the  court  below  would 
Jiav*^  come  to  a  different  conclusion,  were  it  not  that  they 
355]  thought  that  they  were  bound  by  the  decision  of  *the 
lluase  of  Lords  in  Lumsden  v.  Buchanan,  therefore  if  this 
appeal  was  allowed  it  would  relieve  the  appellants  from  a 
ruinous  and  overwhelming  liability,  and  would  be  more 
intelligible  to  ordinary  minds,  less  repugnant  to  common 
sense,  and  more  acceptable  to  the  minds  of  the  community. 
The  Law  Peers  having  taken  time  to  consider  their  judg- 
ment, delivered  the  following  opinions. 

April  7.  Earl  Cairns,  L.C.  (having  stated  the  facts  as 
above,  p,  338) :  My  Lords,  whether,  in  any  particular  case, 
the  contract  of.an  executor  or  trustee  is  one  which  binds  him- 
self personally,  or  is  to  be  satisfied  only  out  of  the  estate  of 
whioh  he  is  the  representative,  is,  as  it  seems  to  me,  a  ques- 
tion of  construction,  to  be  decided  with  reference  to  all  the 
circumstances  of  the  case ;  the  nature  of  the  contract ;  the 
Bubjt'ct' matter  on  which  it  is  to  operate,  and  the  capacity 
and  duty  of  the  parties  to  make  the  contract  in  the  one  form 
or  in  the  other.  I  know  of  no  reason  why  an  executor, 
either  uTider  English  or  Scotch  law,  entering  into  a  contract 
for  payment  of  money  with,  a  person  who  is  free  to  make 
the  f!on tract  in  any  form  he  pleases,  should  not  stipulate  by 
apt  words  that  he  will  make  the  payment,  not  personally, 
but  out  of  the  assets  of  the  testator.  If,  for  example,  A.  B., 
the  executor  of  X.,  contracted  to  make  a  payment  as  execu- 
tor of  X.,  and  as  executor  only,  to  C.  D.,  it  would  be  difScult 
to  suppose  that  any  obligation  except  an  obligation  to  pay 
out  of  assets  was  intended.  C.  D.  in  the  case  supposed 
would  have  authority  to  accept  a  contract  so  limited,  and 
the  words  used  could  have  no  meaning,  and  could  be  refer- 
red to  no  object  other  than  that  of  limiting  responsibility. 
I  do  not  know  that  there  is  in  this  respect  any  difference  in 
principle  between  English  and  Scotcn  law,  although  there 
may  be  a  difference  in  the  application  of  the  principle.  It 
may  he  (I  will  not  say  more)  that,  from  the  English  system 
of  Judgments  in  actions  at  common  law,  and  from  the  diffi- 
culty of  obtaining  a  jndgmewt  de  bonis  testaJtoris  founded 
upon  an  engagement  made  by  the  executor,  the  English 
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courts  have  leaned  against  a  construction  which  woald  not 
•result  in  a  iudgment  de  bonis  propriis  :  whereas  in  [356 
Scotland,  where  law  and  equity  were  jointly  administered, 
such  a  difficulty  did  not  arise. 

But  the  first  question,  whether  in  Scotland,  or  in  England, 
must  be.  What  is  the  contract  into  which  the  parties  have 
entered?  and  that  must  be  accompanied  by  another  ques- 
tion, What  is  the  contract  into  which  the  parties  were  com- 
petent to  enter?  For  if  words  have  been  used  of  any 
ambiguity,  or  the  object  of  which  may  be  open  to  any  doubt, 
that  construction  must,  according  to  the  well-known  rules 
of  law,  be  given  which  will  make  the  contract  a  legitimate 
and  valid  one,  and  not  that  construction  by  which  the  con- 
tract will  be  destroyed. 

Now  it  is  to  be  observed  that  the  directors  of  the  bank 
were  a  body  with  limited  and  clearly  defined  powers  and 
acting  in  the  execution  of  a  delegated  and  limited  authority. 
The  appellants  must  be  taken,  as  must  all  persons  who  deal 
with  the  directors  of  a  company,  and  especially  those  who 
deal  with  the  directors  for  admission  into  the  company,  to 
have  known  the  nature  and  extent  of  the  authority  of  the  di- 
rectors, and  the  character  of  contract  which  they  were  em- 
powered to  enter  into.  With  regard  to  the  directors  also,  it 
is  to  be  borne  in  mind  that  if  they  exceeded  the  powers  com- 
mitted to  them  by  the  deed  of  partnership,  if  they  placed 
the  stock  and  capital  of  the  bank  in  the  power  of  persons 
brought  upon  the  register  upon  terms  less  favorable  to  the 
other  shareholders  than  the  deed  authorized,  the  directors 
would  incur  a  liability  iq  their  constituents  for  so  doing, 
and  it  is  not  to  be  supposed  that  they  intended  to  incur  this 
liability. 

With  these  observations  I  will  now  ask  your  Lordships 
to  bear  in  mind  the  general  scope  and  provisions  of  the  deed 
of  partnership. 

There  is  no  limit  of  liability  whatever  for  the  shareholders 
of  the  company.  The  deed  takes  notice  that  the  sharehold- 
ers might  be  individuals  or  companies  and  bodies  corporate; 
but  the  scheme  of  the  deed  is  that  the  shares  shall  be  held 
by  individuals  or  by  companies  (that  is  to  say,  partnerships 
consisting  of  individuals),  or  by  corporations,  without  any 
limit  of  liability  in  the  individual  *80  far  as  he  has  [357 
property,  or  in  the  corporation  so  far  as  it  has  property. 
And,  I  need  hardly  observe,  that  there  was  no  power  by  law 
to  affix  any  limit  of  liability  upon  the  shares,  except  by  a 
resort  to  statutable  arrangements,  which  in  this  case  were 
not  resorted  to. 
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By  the  4th  section  of  the  deed  the  parties  bound  themselves 
to  contribute  and  pay  when  required  the  suras  of  money 
corresponding  to  the  number  of  shares  of  the  stock  sub- 
scribed.    By  the  6th  section  the  partners  are  to  have  the 
right  to  the  profits,  and  to  be  liable  for  the  losses,  and  bound 
to  relieve  each  other  of  all  the  debts  and  engagements  of  the 
company  in  the  proportion  of  their  respective  interests  or 
shares  in  the  capital  stock.     By  the  6th  section  any  person 
holding  a  share,  whether  as  an  assumed  subscriber,  or  as  a 
purchaser,  heir,  or  other  representative  of  a  subscriber,  shall 
be  entitled  to  all  the  rights  and  subject  to  all  the  liabilities 
of  an  original  partner  of  the  company.     The  13th  and  14th 
sections  contain  careful  provisions  for  the  purpose  of  pre- 
venting any  person  interested  in  a  share,  other  than  the  part- 
ner in  whose  name  the  share  stands  on  the  register,  irom 
attending  or  voting  or  interfering  with  the  concerns  of  the 
company.     The  33d  and  34th  sections  relate  to  transfers. 
The  shares  are  to  be  transferable  by  the  partners,  and  shall 
transmit  and  descend  as  personal  property  to  their  executors 
or  representatives  by  testament.     Every  partner  who  shall 
dispose  of  his  share  of  the  company's  stock  agreeably  to  the 
regulations  therein  written,  or  who  shall  cease  to  have  an 
interest  in  the  concern  through  forfeiture  or  otherwise  in  the 
terms  of  the  deed,  shall  be  entitled  to  relief  of  the  whole 
debts  owing  by  the  company,  and  the  party  or  parties  ac- 
quiring the  shares  so  disposed  of,  or  otherwise  coming  in 
right  of  the  party  or  parties  so  ceasing  to  have  interest,  shall 
take  and  assume  the  place  and  liability  of  his  author,  an- 
cestor, or  other  cedent.     A  gratuitous  assignment  by  a  deed 
inter  vivos  of  any  shares  is  to  be  effectual  if  sanctioned  by 
the  directors.     If  they  withhold  their  sanction  the  share 
is  to  be  sold  by  the  directors  and  the  price  accounted  for 
to  the  assignee.     Shares  may  be  disposed  of  onerously,  but 
the  name  of  the  purchaser  and  the  price  must  first  be  inti- 
mated to  the  directors,  who  are  to  have  the  option  of  pur- 
chasing for  the  bank.     By  the  37th  section  it  is  provided 
358]    *that  where  the  shares  of  any  partner  are  transfer- 
red, conveyed,  or  sold  in  terms  of  tne  article,  the  deed  of 
transference  shall  be  prepared  at  the  head  office ;  and  the 
38th  section  provides  that  this  deed  of  transference,  and  also 
every  assignment  of  shares  in  security  or  mortis  catcsa  and 
confirmations  thereof  by  right  of  succession,  shall  be  re- 
corded in  a  book  to  be  kept  for  that  purpose,  and  the  pro- 
duction of  such  writings  to  the  manager  or  directors  for 
registration  shall,  ipso  facto,  infer  the  acceptance  of  the  cap- 
ital stock  therein  specified  and  the  liabilities  of  the  parties 
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having  a  right  to  the  same  as  partners  of  the  company;  but 
no  purchaser  or  other  assignee  of  or  successor  to  shares  so 
acquired  shall  be  recognized  as  a  partner  until  his  title  is 
recorded  in  the  books  of  the  company.  The  40th  section 
provides  that  the  person  or  persons,  companies  or  corpo- 
rations whose  names  shall  at  any  time  stand  in  the  stock 
ledger  containing  the  list  of  partners  of  the  company,  whether 
as  original  or  assumed  partners,  shall  be  deemed  and  taken  to 
be  the  proprietors  of  the  several  shares  standing  in  the  ledger 
in  their  respective  names,  and  shall  be  liable  to  the  payment 
of  every  call  for  instalments  of  capital  stock  to  be  made  there- 
in, and  to  all  actions,  suits,  obligations,  forfeitures,  and  penal- 
ties, and  entitled  to  the  whole  profits  and  liable  for  all  the 
losses  to  which  the  original  proprietors  of  shares  in  the  com- 
pany are  subject,  liable,  and  entitled  to  by  the  deed,  and  the 
names  entered  in  the  ledger  and  the  amount  of  shares  shall 
be  the  sole  evidence  receivable  at  any  meeting  of  the  part- 
ners as  to  the  right  of  voting  at  the  meeting. 

I  have  now  referred  to  the  principal  clauses  of  the  deed, 
and  it  is  upon  the  terms  indicated  in  these  clauses,  and  upon 
those  terms  alone,  that  the  directors  had  anv  authority  to 
admit  an  assignee  of  shares  as  a  partner  into  the  bank.  The 
scheme  of  the  deed  is  clear.  The  bank  is  to  consist  of  part- 
ners, and  these  partners  are  to  be  either  individuals  or  cor- 
porations. There  is  no  limit  of  liability.  If  the  partner  is 
an  individual  he  is  absolutely  liable,  to  the  extent  of  his 
means  as  an  individual,  for  the  proportion  of  the  debt  of  the 
bank  attributable  to  his  share.  If  the  partner  is  a  corpo- 
ration the  corporation  is  liable  to  the  extent  of  all  the  prop- 
erty which  it  may  possess. 

It  is  necessary  to  contrast  with  this  the  contract  which 
the  ^appellants  allege  was  entered  into  between  them  [359 
and  the  bank,  by  reason  of  the  use  in  the  transfer  to  them 
and  in  the  stock  ledger,  of  the  words  ^'as  trust  disponees 
of  Mr.  Syme  and  Mrs.  Boyd."  The  appellants  under- 
took, as  they  say,  to  be  liable  in  the  obligation  incumbent 
on  holders  of  stock  to  the  extent  only  of  the  trust  funds 
under  their  administration.  In  the  view  of  the  appellants 
there  were  as  to  these  shares  to  be  no  partners  of  the  bank 
individually  liable.  The  liability  as  to  these  shares  was  not 
to  be  the  liability  of  the  trustees,  but  the  liability  of  certain 
funds  under  the  administration  of  the  trustees.  As  to  what 
these  funds  might  be  nothing  is  said.  The  trust  might  con- 
sist of  nothing  more  than  the  shares  themselves,  and  thus 
the  shares  be  their  own  security;  or  the  trust  funds  might 
33  Eng.  Rep.  17 
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be  such  as  that,  in  a  due  course  of  administration,  they 
might  all  be  parted  with  before  any  liability  came  to  be  en- 
forced against  them.  The  bank  would  be  obliged  to  con- 
sider and  scan  every  deed  of  trust  in  order  to  determine 
whether  the  trust  funds  could,  under  the  trusts  declared,  be 
properly  used  in  the  purchase  of  bank  stock,  or  in  the  pay- 
ment of  bank  liabilities.  But  putting  these  considerations 
aside,  and  assuming  that  the  trust  funds  were  a  definite,  de- 
clared, and  always  available  sum  of  money,  what  would  this 
be  but  the  creation  of  shares  with  a  limited  liability?  And 
if  this  limit  of  liability  could  be  created  for  some  shares  in 
the  bank,  why  not  for  all  the  shares  in  the  bank  ?  If  the 
argument  of  the  appellants  is  right,  what  would  there  be  to 
prevent  every  share  in  the  bank  being  held  by  trustees  who 
would  be  furnished  with  as  a  trust  fund  the  precise  amount 
to  be  paid  upon  the  share,  and  would  have  no  further  lia- 
bility ?  But  this  is  just  what  the  law  would  not  permit  to 
be  done  with  regard  to  a  joint  stock  company  of  this  kind, 
except  by  means  of  the  constitution  of  a  company  with 
liability  limited  according  to  the  statute ;  and  such  a  com- 
pany the  Glasgow  Bank  never  was. 

My  Lords,  1  have  no  hesitation  in  saying  that  in  my 
opinion  the  directors  had  no  power  under  their  deed,  and 
the  appellants  must  be  taken  to  have  known  that  they  had 
no  power,  to  enter  into  or  accept  a  contract  of  this  descrip- 
tion ;  and  the  contract  if  attempted  to  be  made  would  have 
been  ultra  vires  and  void.  But  for  this  very  reason,  it  ap- 
360]  pears  to  me  to  be  necessary  that  your  *Lordsbips 
should  consider  whether  the  words  upon  which  the  appel- 
lants rely  require  a  construction  which  would  invalidate  the 
contract  in  which  they  occur. 

Now  these  words  are  "as  trust  disponees  of  Mrs.  Syme 
and  Mrs.  Boyd."  My  Lords,  I  do  not  wish  to  say  that,  in 
a  case  in  which  such  a  contract  would  be  within  the  compe- 
tence of  the  contracting  parties,  and  where  these  words  could 
not  be  referred  to  any  other  object  or  purpose,  they  might 
not,  on  the  construction  of  the  whole  instrument,  be  held  to 
negative  the  idea  of  personal  responsibility.  But  I  have  en- 
deavored to  show  your  Lordsnips  that  such  a  contract 
would  not  be  within  the  competence  of  the  parties  in  the 
present  case,  and  there  is  no  difficulty  whatever  in  assigning 
to  the  words  a  meaning  and  a  purpose  clear,  intelligible,  and 
within  the  limits  of  the  contracting  power  of  the  directors. 
One  object  of  these  words,  and  one  purpose  served  by  them, 
is  noticed  in  the  judgment  of  the  Lord  President  and  Lord 
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Shand.  The  Lord  President  says  (*)  that  the  practice  of  using 
them  and  of  entering  them  upon  the  register  arose,  "  not  for 
the  purpose  of  altering  the  liability  of  the  holders  of  such 
Btock  as  compared  with  the  other  holders  of  stock  in  the  same 
company,  but  only  for  the  purpose  of  marking  the  stock  as 
the  property  of  the  particular  trust  named  in  the  transference 
and  in  the  register.  '  The  Lord  President  further  observes, 
that  it  was  the  Scotch  practice  of  marking  trust  stock  in  this 
way  which  prevented  the  Legislature  extending  to  Scotland 
the  enactment  that  no  joint  stock  company  should  take 
notice  of  any  trusts  on  its  register  of  shares ;  and  I  may  add 
there  is  no  doubt  that  a  permission  to  notice  trusts  on  a 
register  of  shares  is  prima  facie  a  permission  introduced 
for  the  benefit  of  the  beneficiaries  and  not  of  the  trustees. 
Lord  Shand  observes  that  the  law  of  Scotland  as  to  proof 
of  trust  is  very  stringent  "in  requiring  that  in  all  cases  the 
averment  that  property  is  held  in  trust  shall  be  proved  only 
by  a  writing  subscribed  by  the  alleged  trustee,  or  hy  his  oath 
on  reference  ;  and  that  no  more  effectual  way  of  avoiding  the 
dangers  of  this  limited  mode  of  proof  can  exist  than  by  hav- 
ing the  title  to  the  trust  property  qualified  by  a  declaration 
on  its  face  that  the  property  is  held  for  *behoof  of  [361 
others."  A  second  purpose  served  by  the  words  is,  that 
they  make  it  clear  that  the  shares  are  held  upon  a  joint  ac- 
count with  a  right  of  survivorship,  and  that  they  do  not 
belong  to  the  persons  named  on  the  register  as  tenants  in 
common.  It  is  possible  (I  will  not  say  more)  that  there  may 
be  a  third  purpose  served  by  the  words  founded  on  the  law 
of  Scotland,  which  gives  peculiar  facility  to  a  trustee  for 
retiring  from  the  trust,  and  which  might  justify  in  the  case 
of  a  retiring  trustee  a  simpler  mode  of  removing  his  name 
from  the  register  than  in  the  case  of  another  joint  owner. 

My  Lords,  I  have  not  up  to  this  point  referred  to  any  au- 
thorities bearing  upon  the  question,  and  even  in  the  absence 
of  authority  I  snould  have  been  of  opinion,  for  the  reasons 
I  have  stated,  that  the  appellants  were  personally  liable  in 
respect  of  these  shares.  1  should  have  been  of  opinion  that 
it  was  incompetent  for  the  directors  of  the  bank  to  have 
made  with  them  any  contract  but  a  contract  of  personal 
liability,  and  that  the  words  relied  upon  by  the  appellants 
as  limiting  liability  were  introduced  for  and  served  a  diflEer- 
ent  purpose. 

But,  my  Lords,  almost  the  whole  of  the  observations  which 
I  have  made  will  be  found,  as  it  seems  to  me,  to  be  sup- 

0)  Scotch  Law  Reporter,  vol.  xvi,  p.  147 ;  Court  Sesa.  Cas.  4th  Series,  vol.  Ti, 
pp.898,  410. 
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ported  by  two  authorities,  decisions  of  your  Lordships' 
House,  and  which  will  be  the  only  cases  to  which  I  shall 
feel  it  necessary  to  refer  your  Lordships. 

The  first  of  these  is  the  case  of  Gordon  v.  Campbell  {^).  In 
that  case  certain  trustees  borrowed,  for  the  purpose  of  their 
trust,  from  Colonel  Gordon,  of  Cluny,  £7,000,  and  granted 
an  heritable  bond  over  the  trust  property  to  secure  the 
loan  ;  they  also  bound  themselves,  "as  trustees  aforesaid,'* 
to  make  payment  of  the  loan  ;  and  in  the  clause  of  warran- 
dice of  the  land  they  bound  themselves  ^^qua  trustees  only" 
to  warrant  at  all  hands  and  against  all  mortals. 

Now  this  was  exactly  such  a  case  as  in  the  earlier  part  of 
my  observations  I  supposed  might  arise.  It  was  perfectly 
competent  to  Colonel  Gordon  and  these  trustees  to  make 
any  contract  they  pleased.  Colonel  Gfordon  mi^ht  have 
insisted  that  they  should  be  personally  liable  to  him,  or  he 
362]  niight  have  agreed  that  thev  should  *only  be  liable 
as  trustees,  i.e.,  to  the  extent  of  their  trust  funds.  They 
professed  in.one  part  of  the  instrument  to  contract  "as  trus- 
tees," and  in  another  "as  trustees  only;"  and  it  was  obvi- 
ous that  they  meant  in  both  places  to  contract  in  the  same 
way.  Further,  if  these  words  "as  trustees"  and  "as  trus- 
tees only,"  were  not  introduced  to  limit  liability,  there  was 
no  other  purpose  in  the  deed  which  they  could  possibly 
serve.  They  were  absolutely  unmeaning  if  they  did  not 
mean  that  the  trustees  were  not  contracting  as  individuals. 
Under  these  circumstances,  the  Court  of  Session,  and  after- 
wards this  House,  held  that  there  was  no  personal  liability 
created  against  the  trustees  beyond  their  possession  of  the 
trust  funds. 

The  other  case  was  that  upon  which  so  much  of  the  dis- 
cussion before  your  Lordships  in  the  present  appeal  took 
place,  the  case  of  Lurasden  v.  Btichanani^).  The  principal 
respondents  in  that  case  had  signed  a  deed  of  accession  for 
shares  in  the  Western  Bank.  In  the  testing  clause  their 
names  and  designations  were  followed  by  the  words  "trustees 
for  Mrs.  Ellen  Brown,  the  majority  surviving  being  a  quo- 
rum ;"  and  in  the  register  of  shareholders  their  names  and 
addresses  were  entered,  with  the  addition  of  the  words  "  trus- 
tees for  Mrs.  Ellen  Brown."  This  House  held  that  the 
trustees  were  personally  liable.  The  observations  of  the 
Lord  Chancellor  and  of  Lord  Cranworth  have  been  so  fre- 
quently referred  to  during  the  argument  of  the  present  ap- 

(»)  Beirs  App.,  428. 

(*)  Court  Session  Cases,  8d  Series,  vol.  ii,  p.  696 ;  and  vol.  iii  (H.L.),  p.  89 ;  4 
Macq.,  950. 
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peal,  that  I  will  not  here  repeat  them.  They  appear  to  me 
to  apply  conclnsively  to  the  present  case,  and  the  decision 
of  your  Lordships  in  Lumsden  v.  Buchanan  appears  to  me 
to  derive,  if  it  were  possible,  additional  strength  from  the 
circumstance  that  my  late  noble  and  learned  friend  Lord 
Kingsdown  stated  that  it  was  with  some  hesitation  and  regret 
he  felt  obliged  to  concar  in  tlie  judgment,  and  from  the  fur-* 
ther  circumstance  that  this  House  had  before  it  a  most  full 
and  learned  examination  of  the  subject  from  all  the  Scotch 
judges,  of  whom  at  that  time  four  had  declared  themselves 
ID  favor  of  the  appellants  in  Lumsden  v.  Buchanan  and 
eight  in  favor  of  tne  respondents. 

My  Lords,  I  ought  to  observe  that  in  I/umsden  v.  Bu- 
chan/in  (*)  *the  words  in  the  deed  and  in  the  register  [363 
were  "trustees  for  Mrs.  Ellen  Brown"  not  "as  trustees." 
In  a  case,  however,  in  the  same  bank,  which  occurred  im- 
mediately afterwards,  Lumsden  v.  Peddie{^\  Peddie  was 
curator  bonis  to  Mrs.  Broomfield,  and  he  accepted  the  stock 
in  these  words :  "  I  the  said  D.  S.  Peddie,  as  curator  bonis 
foresaid,  do  hereby  agree  to  take  and  accept  the  said  capital 
stock,  and  as  such  bind  and  oblige  myself,"  &c.  The  Lord 
Ordinary,  in  that  case,  and  afterwards  the  Court  of  Ses- 
sion, held  that  the  case  was  governed  by  Lumsden  v.  Bu- 
chanany  and  that  the  introduction  of  the  word  "as"  made 
no  difference.  From  this  decision  there  was  no  appeal. 
The  Lord  Justice  Clerk  in  giving  judgment  in  that  case  ob- 
served "It  is  now  well  settled  that  in  this  or  any  the  like 
company  no  one  can  become  a  partner  with  a  limited  lia- 
bility, or  with  any  other  liabilities  than  such  as  are  borne 
in  common  by  all  the  partners." 

My  Lords,  this  decision  must  be  taken  along  with  that  of 
Lumsden  v.  Buchanan^  and  shows  what  was  then  under- 
stood in  Scotland  to  be  established  as  the  law  in  such  cases. 

On  the  whole,  my  Lords,  I  am  of  opinion  that  the  decision 
of  the  Court  of  Session  now  under  appeal  is  correct,  and  I  must 
move  your  Lordships  to  dismiss  the  appeal.  It  is  difficult 
to  use  words  which  will  adequately  express  the  sympathy 
I  feel  for  all  those  who  have  been  overwhelmed  in  the  dis- 
aster of  the  Glasgow  Bank ;  and  that  sympathy  is  peculiarly 
due  to  those  who,  without  possibility  of  benefit  to  themselves, 
and  probably  without  any  trust  estate  behind  sufficient  to 
indemnify  them,  have  become  subject  to  loss  or  ruin  by  enter- 
ing, for  the  advantage  of  others,  into  a  partnership  attended 

Q)  Court  Session  Cases,  8d  Series,  vol  ii,  p.  696 ;  and  yoL  iii  (H.L.),  p.  89 ;  4 
Hacq.,  950. 
(*)  Coart  Sees.  Caa.,  8d  Series,  vol,  ▼,  p.  84. 
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with  risks  of  which  they  probably  were  forgetful  or  which 
they  did  not  fully  realize.  The  duty  of  your  Lordships  is, 
however,  to  declare  the  law,  and  or  the  law  applicable  to 
this  case  your  Lordships  can,  I  think,  entertain  no  doubt. 

I  move,  my  Lords,  that  the  appeal  be  dismissed ;  and  if 
no  other  arrangement  has  been  made  between  the  parties  it 
must,  I  conceive,  be  dismissed  in  the  usual  way,  with  costs. 
364]  *LoRD  Hatherley  :  My  Lords,  it  would  be  im- 
possible to  come  to  any  other  conclusion  in  the  present  case 
than  that  which  has  been  already  announced  as  the  conclusion 
arrived  at  by  my  noble  and  learned  friend  on  the  woolsack. 
Most  anxiously  does  one  scrutinize  every  case,  especially 
every  case  presenting  an  appearance  in  any  degree  whatever 
of  novelty,  in  order  to  see  that  the  edge  of  justice  is  adminis- 
tered duly  and  not  with  undesirable  sharpness.  But,  my 
Lords,  this  case  really  did  appear  to  be  one  in  which  the 
appellants  must  have  been  painfully  conscious  from  the  first 
opening  that  they  had  to  struggle  against  that  which  had 
been  settled  and  determined  by  the  highest  Court  of  Judi- 
cature, and  which  in  reality,  therefore,  was  not  open  to  re- 
vision by  any  court  whatsoever.  In  vain  did  I  listen  during 
the  argument  for  that  which  I  was  most  axious  to  hear ; 
whether  or  not  there  had  been  any  failure  of  justice  in  the 
case  of  Lumsden  v.  Buchanan  (') ;  there  was  no  distinction 
which  could  be  made  in  any  way  available  pointed  out  be- 
tween the  cases.  The  last  distinction  which  was  referred  to 
by  the  Lord  Chancellor,  namely,  that  of  the  introduction  of 
parties  "as  trustees,"  seems  to  have  existed  in  the  subse- 
quent case  oi  Lumsden  "v,  Peddie(^)\  and  in  that  case  the 
distinction  was  not  found  to  be  available,  or  not  so  available 
as  for  it  to  be  thought  possible  that  an  appeal  could  be 
founded  upon  it.  The  distinction  raised  before  us  was  that 
in  the  one  case  new  shares  were  applied  for,  and  that  in  the 
other  case  shares  were  accepted  bV  way  of  transfer,  being 
dealt  with  in  the  open  market.  I  apprehend,  my  Lords, 
that  there  can  be  no  distinction  founded  upon  any  such  thin 
discrepancy  as  that.  The  real  point  of  the  whole  case  is,  as 
it  appears  to  me,  summed  up  in  one  or  two  clauses  of  the 
contract  of  copartnership.  [His  Lordship  here  read  the  4th, 
6th,  and  6th  clauses.] 

My  Lords,  what  are  these  great  companies  in  fact  ?  They 
are  very  large  and  extensive  partners  nips.  Every  partner- 
ship, as  we  all  know  as  a  matter  of  almost  elementary  juris- 

{})  Coui't  Session  Cases,  8d  Series,  vol.  ii,  p.  696 ;  and  vol.  iii  (H.L.),  p.  89 ;  4 
Macq.,  950. 
(*)  Court  Sess.  Cos.,  3d  Series,  vol.  v,  p.  84, 
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prudence,  involves  equality  of  liability,  and  equality  of 
participation  in  the  profit  and  *los8;  or  if  not  equal-  [365 
ity  of  participation,  at  all  events,  participation  upon  some 
proportion  analogous  to  equality,  upon  which  tne  whole 
basis  of  the  transaction  stands.  It  does  not  depend  upon 
who  are  the  holders  of  the  shares;  the  shares  themselves 
are  thn  things  wliich  regulate  on  the  one  hand  the  responsi- 
bility of  the  person  who  is  the  owner  of  those  shares,  and  on 
the  other  hand  the  advantage  and  profit  which  the  person 
who  is  the  owner  of  that  share  is  to  acquire.  Whosoever  at 
any  given  time,  be  it  for  profit  or  be  it  for  loss,  finds  his 
name  attached  to  the  ownership  of  a  given  number  of  shares, 
that  person  has  to  deal  with  those  shares  as  provided  by 
these  articles  of  partnership  deed,  namely,  to  contribute  to 
the  loss  and  to  share  in  the  profit  in  proportion  to  the  num- 
ber of  shares  that  he  holds.  That  at  once  differs  the  case 
from  that  of  Gordon  v.  GampbeU  (*),  because  in  that  case  it 
■was  held  that  by  the  tepms  of  the  bond  any  person  who  stip- 
ulated or  acted  as  trustee  could  say  that  he  stipulated  or 
acted  as  trustee  only;  which  is  the  just  reading  of  that 
deed.  But  when  a  person  says  that,  you  must  find  whether 
the  persons  with  whom  he  is  dealing  have  power  to  deal 
with  him  on  such  terms.  In  the  case  of  Oordon  v.  Camp- 
bell (^)  all  the  parties  were  sui  juris ^  and  had  power  to  deal 
as  they  thougnt  fit ;  but  here  when  you  are  dealing  with  a 
company,  either  in  applying  for  new  shares,  or  in  buying 
shares  in  the  share  market  and  bringing  them  to  be  regis- 
tered, which  made  you  a  shareholder  in  the  company,  upon 
what  terms  do  you  become  a  shareholder  \  You  mast  be- 
come a  shareholder  upon  the  original  terms,  and  upon  no 
other  terms.  The  directors  have  a  good  many  powers  of  an 
extensive  description — powers  when  shares  are  offered  for 
sale  to  purchase  on  behalf  of  the  company,  and  a  variety  of 
other  powers  not  altogether  usual  in  companies  of  this  kind, 
but  those  powers  which  they  have  are  the  only  powers  they 
are  entitled  to  exercise,  and  there  is  no  power  in  the  deed 
to  allow  them  to  treat  a  certain  set  of  shares  in  the  company 
as  being  held  by  a  different  tenure  from  all  the  other  shares, 
to  be  held  as  far  only  as  certain  particular  estates  will  hold 
out.  So  that,  as  has  been  observed  already,  you  might,  to 
take  an  extreme  case,  imagine  almost  every  lot  of  shares  to 
be  held  upon  different  tenures  as  between  the  different  pro- 

Erietors  of  those  shares,  *whereas  the  true  principle    [066 
'om  beginning  to  end  of  the  deed,  and  the  principle  which, 
as  I  apprehend,  was  determined  in  the  case  of  Lumsden  v. 

(>)  BeU*8  App.,  428. 
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Buchanan C^,  was  this:  that  those  who  are  partners  under 
a  deed  of  this  description  take  their  profits  and  bear  their 
losses  according  exactly  to  the  number  of  shares  which 
they  hold. 

As  regards  the  introduction  of  the  names  of  the  trustees 
*'as  trustees  "  on  the  share  list,  we,  perhaps,  in  England  are 
a  little  surprised  at  it,  because  we  have  now  long  been  ac- 
customed to  the  practice  of  companies  which  first  began  with 
the  Bank  of  England,  which  has  always  refused  to  recognize 
trusts  at  all ;  and  the  same  practice  has  been  adopted  by 
railway  companies  and  the  like,  in  which  wisely,  or  un- 
wisely, trusts  are  not  recognized  upon  the  face  of  the  share 
list.  We  are  surprised  to  find  any  recognition  of  this  trust ; 
but  the  use  of  it  one  can  easily  see.  With  all  its  advan- 
tages, the  rule  of  th(i  Bank  of  England  is  productive  some- 
times of  great  inconvenience.  1  have  myself  known  cases 
of  considerable  inconvenience  where  a  man  has  become,  sa^, 
the  surviving  trustee  of  three  trustees ;  perhaps  he  has  m 
the  bank  £5,000  or  £6,000  of  his  own,  and  £10,000  as  a  trus- 
tee ;  and  some  day,  when  he  goes  to  the  bank,  he  will  be 
surprised  to  find  that  he  has  £16,000  of  stock,  because  the 
bank  will  not  recognize  trusteeship  at  all ;  and  he  finds  him- 
self registered  as  the  owner,  not  only  of  his  own  stock,  but 
of  the  stock  that  he  holds  upon  trust.  That  is  not  always 
the  most  convenient  arrangement,  and  sometimes  it  leads  to 
worse  accidents  than  that,  because,  if  the  last  survivor  of 
three  or  four  trustees  happens  to  be  a  person  of  dishonest 
character,  he  is  the  sole  proprietor  and  has  the  sole  com- 
mand of  the  stock,  and  the  bank  is  entirely  free  from  all 
responsibility  in  dealing  with  it.  That  appears  to  have  been 
thought,  as  the  learned  judges  say,  not  a  desirable  position 
to  place  matters  in,  and  therefore,  for  the  sake  of  the  cestui 
que  trusty  notice  is  taken  upon  the  face  of  the  bank  books 
of  the  existence  of  the  trust ;  and  also  a  second  advantage 
accrues  to  him,  namely,  that  when  changes  take  place  in 
the  trust,  then  there  is  a  note  in  the  bank  books  which  tells 
you  that  a  change  has  occurred,  without  the  necesaity  of 
367]  having  a  new  deed  *entered  for  the  purpose  of  say- 
ing that  such  a  change  has  been  made,  and  parties  are 
thereby  liberated  from  some  expense  and  from  a  good  deal 
of  inconvenience. 

Many  reasons  may  be  assigned  for  it,  but  whatever  rea- 
sons may  be  assigned,  it  is  impossible  to  hold  that  the  other 
shareholders,  who  have  either  entered  into  the  original  con- 

(>)  Court  Session  Cases,  3d  Series,  vol  ii,  p.  696 ;  and  voL  ill  (H.L.),  p.  89 ;  4 
Macq.,  950. 
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tract  of  partnership,  or  have  become  shareholders  since  in  a 
bank  like  this  which  we  have  now  before  us,  can  repudiate 
responsibility  as  shareholders  on  the  averment  of  anything 
professed  to  be  done  on  their  behalf  by  the  directors  con- 
trary to  the  general  stipulations  of  the  deed.  The  directors 
can  only  do  that  which  their  power  and  authority  entitles 
them  to  do ;  and  in  vain  one  has  asked  to  have  any  passage 

Jointed  out  in  this  deed  which  authorizes  the  directors,  in 
ealing  with  different  lots  of  shares,  to  manipulate  them  in 
such  a  way  that  one  lot  of  shares  may  go  into  one  trust,  and 
another  lot  into  another  trust,  and  a  third  lot  into  no  trust 
at  all,  and  that  those  shares  may,  in  the  event  of  disaster  to 
the  company,  be  held  upon  a  different  footing  from  the 
other  shares ;  so  that,  so  far  from  partaking,  according  to 
the  number  of  their  shares,  in  the  profit  and  loss,  it  would 
be  found  that  there  was,  as  regards  a  very  large  proportion 
of  the  individual  shares  of  the  company,  a  regulation  set  up 
contrary  to  the  express  stipulations  of  the  deed. 

I  am  only  saying  what  I  believe  to  have  been  the  prin- 
ciple in  the  case  of  Lumsden  v.  Buchanan  (*) ;  and  beyond 
the  case  of  Lnimsden  v.  Buchanan  I  have  not  the  inclina- 
tion, nor  do  I  see  in  any  way  how  your  Lordships  have  the 
power,  to  go. 

LoBD  Penzance  :  The  question  involved  in  this  appeal, 
though  one  of  the  deepest  interest  to  the  parties  concerned, 
does  not  depend  for  its  solution  upon  any  very  numerous  or 
intricate  considerations. 

It  is  not  to  be  denied  that  the  appellants,  on  the  face  of 
the  transfer  deed  into  which  they  entered  with  the  banking 
company  and  whereby  they  became  shareholders  in  it,  an- 
nounced in  express  terms  that  they  did  so  ''as  trust  dispo- 
nees''  for  other  people. 

The  question  is,  whether  the  statement  of  this  fact  has 
in  any  *degree  exonerated  them  from  the  obliga-  [368 
tions  which  attached  to  the  character  and  position  of  snare- 
holders  which  it  was  the  object  of  that  deed  to  confer  upon 
them. 

Speaking  generally,  there  mi^ht  no  doubt  arise  an  infer- 
ence (if  not  rebutted  by  other  circumstances)  that  a  person 
who  derived  no  benefit  himself,  and  who  acted  only  for  the 
benefit  of  others,  in  contracts  or  engagements  of  any  kind 
into  which  he  might  enter,  would  not  intend  thereby  to  ex- 
pose himself  to  personal  liability  if  it  could  be  avoided.  A 
general  consideration  of  this  character  has,  I  think,  largely 

P)  Conrt  Session  Cases,  8d  Series,  vol.  U,  p.  696 ;  and  vol.  lii  (H.L.),  p.  80 ;  4 
Macq.,  950. 
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pervaded  the  reasoning  upon  which  the  exemption  of  the  ap- 
pellants from  personal  liability  has  been  based  and  enforced 
in  argument. 

But  meanwhile  it  will  not  be  doubted  that  a  person  who, 
in  his  capacity  of  trustee  or  executor,  might  choose  to 
carry  on  a  trade  for  the  benefit  of  those  beneficially  in- 
terested in  the  estate,  in  the  course  of  which  trade  debts 
to  third  persons  arose,  could  not  avoid  liability  on  those 
debts  by  merely  showing  that  they  arose  out  of  matters  in 
which  he  acted  in  the  capacity  of  trustee  or  executor  only, 
even  though  he  should  be  able  to  show,  in  addition,  that 
the  creditors  of  the  concern  knew  all  along  the  capacity  in 
which  he  acted. 

The  case  of  an  agent  who  acts  for  others  is,  of  course,  en- 
tirely different.  His  contracts  are  the  contracts  of  his  prin- 
cipal ;  and  the  liabilities  from  which,  as  a  general  rule,  he 
is  personally  exempt,  fall  upon  his  principal  who  acted 
through  him. 

But  to  exonerate  a  trustee  something  more  is  necessary 
beyond  the  knowledge  of  those  who  deal  with  him  that  he 
is  acting  in  that  capacity,  and  it  would  not  be  sufficient  in 
all  cases  to  state  that  fact  on  the  face  of  any  contracts  he 
may  make.  To  exonerate  him  it  would  be  necessary  to 
show  that  upon  a  proper  interpretation  of  any  contract 
he  had  made,  viewed  as  a  whole — in  its  language,  its  inci- 
dents, and  its  subject-matter — the  intention  of  the  parties 
to  that  contract  was  apparent  that  his  personal  liability 
should  be  excluded  ;  and  that  although  be  was  a  contract- 
ing party  to  the  obligation  the  creditors  should  look  to  the 
trust  estate  alone. 

These  propositions  are,  I  conceive,  conformable  to  the  law 
of  Scotland,  equally  with  that  of  this  country. 

It  is  not  enough,  then,  in  the  present  case,  to  show  that 
368]  the  *appellants  on  the  face  of  the  transfer  deed 
accepted  the  '* stock"  in  question  "as  trustee  disponees;" 
but  they  must  go  on  to  snow  that  the  proper  construction 
of  that  instrument  showed  the  intention  of  the  parties  to  be 
that,  being  trustees,  they  should  not  be  personally  liable. 

It  becomes,  then,  material  to  inouire  what  was  the  nature 
of  the  partnership  whose  "stock''  they  agreed  to  accept, 
and  in  whose  business  they  agreed  to  become  partners — and 
how  far  the  nature  of  that  "stock"  and  the  constitution  of 
that  partnership,  is  consistent  with  the  exemption  which 
they  now  claim. 

The  constitutton  of  this  banking  company  was  framed 
and  declared  by  the  partnership  deed  to  which  reference  has 
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been  made.  It  provides  for  one  class,  and  for  one  class  only, 
of  shares  and  snareholders,  and  declares  in  express  terms 
tbat  the  partners  shall  have  a  right  to  the  profits,  and  be 
liable  to  the  losses,  and  bound  to  relieve  each  other  of  all 
debts  and  engagements  of  the  company,  in  the  proportion 
of  their  respective  interests  or  shares  in  the  capital  stock 
thereof. 

The  exact  provisions  of  the  deed  in  this  respect  have  been 
recalled  to  the  attention  of  your  Lordships  by  the  Lord 
Chancellor,  and  it  is  needless  to  repeat  them. 

This  deed  the  appellants  have  not  actually  signed,  but 
they  have  executed  the  deed  of  transfer,  in  which  they  have 
expressly  declared  their  acceptance  of  the  stock  in  question 
upon  the  footing  that  they  should  be  "subject  to  all  the 
articles  and  regulations  of  the  said  company,  in  the  same 
manner  as  if  they  had  subscribed  the  contract  of  co- 
partnership." 

Having  thus  become  shareholders  in  a  partnership  the 
members  of  which  have  by  their  deed  of  partnership  agreed 
to  stand  upon  an  equal  footing,  one  with  the  other  entitled 
equally  to  the  profits,  and  bound  equally  to  the  losses, — the 

?[uestion  is  raised  whether,  by  stating  in  their  deed  of  trans- 
er  that  they  so  became  shareholders  as  trust  disponees  for 
other  persons,  the  appellants  have  altered  or  limited  the 
obli^tions  that  otherwise  would  attach  to  them.  In  my 
opinion  they  have  not. 

There  are  many  contracts  in  respect  of  which  if  a  man 
were  to  state,  in  contracting,  that  he  only  did  so  as  trustee, 
it  is  quite  conceivable  that  his  contract  might  be  construed 
as  not  being  *intended  to  bind  himself  personally.  [370 
The  case  of  Oordon  v.  Campbell  (*)  offers  an  example  of  such 
a  construction. 

Other  cases  may  be  easily  imagined  in  which  on  the  one 
hand  the  intention  to  restrict  the  liability  of  the  person  con- 
tracting may  be  clearly  inferred  from  the  character  in  which 
he  declared  that  he  contracted,  taken  in  connection  with  the 
other  circumstances  of  the  case,  and  in  which,  on  the  other 
hand,  nothing  is  to  be  found  inconsistent  with  that  restric- 
tion in  the  subject-matter  of  the  contract. 

Bat  in  this  case  the  subject-matter  of  the  contract  was  the 
"stock"  of  an  association  whose  shares  were,  by  the  very 
terms  of  its  constitution,  to  be  held  only  by  persons  who 
were  all  to  be  personally,  and  equally,  liable  to  its  obliga- 
tions—and it  cannot  be  held  that  the  liabilities  in  respect  of 
this  "stock"  were  intended  to  be  restricted  by  the  words 

0)  1  Bell's  App.,  428. 
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**a8  trust  disponees"  withont  ignoring  the  very  nature  and 
inseparable  incidents  of  the  thing  which  formed  the  subject- 
matter  of  the  contract. 

In  a  word,  it  comes  to  this :  Such  a  thing  as  a  share  in 
this  association,  with  a  limited  liability  in  the  holder  of  it, 
did  not  exist — no  such  share  or  "stock"  had  ever  been  cre- 
ated— no  provision  is  made  for  it  in  the  partnership  deed ; 
and  every  provision  to  be  there  found  which  speaks  of  the 
liability  of  those  who  hold  the  shares  is  diametrically  and  in 
the  most  express  language  opposed  to  it.  If,  then,  the  ap- 
pellants did  not  become  bound  to  the  liabilities  attaching  to 
ordinary  shares,  and  ordinary  shareholders,  they  did  not 
become  bound  at  all,  and  the  contract  of  transfer  would  be 
void. 

But  before  your  Lordships  can  arrive  at  such  a  conclusion 
you  must,  I  think,  be  at  least  satisfied  that  the  words  ^'aa 
trust  disponees,"  in  this  particular  deed,  so  clearly  imported 
an  intention  not  to  undertake  the  obligations  of  shareholders 
(though  the  entire  contract  might  thereby  be  rendered  con- 
tradictory and  absurd)  that  they  could  have  been  introduced 
for  no  other  purpose.  For  if  a  reasonable  interpretation  can 
be  assigned  to  these  words,  which  would  permit  the  deed  to 
stand  as  a  consistent  one  competent  to  effect  that  transfer 
of  stock  which  it  was  the  obvious  intention  of  the  parties  to 
bring  about,  your  Lordships  would  be  bound  to  accept  that 
interpretation. 

371]  *Such  a  reasonable  interpretation  was  suggested  in 
the  case  of  Ijumsden  v.  Buchanan  (*),  and  is  referred  to  hj 
the  Lord  President  in  his  judgment  in  the  present  case.  His 
Lordship  says:  "Hence  arose  the  practice  referred  to  in 
Lumsden  v.  Buchanan  of  taking  notice  of  trusts  in  the  trans- 
ference and  registration  of  such  stocks,  not  for  the  purpose 
of  altering  the  liability  of  the  holders  of  such  stock  as  com- 
pared with  the  other  holders  of  stock  in  the  same  company, 
but  only  for  the  purpose  of  marking  the  stock  as  the  prop- 
erty of  the  particular  trust  named  in  the  transference  and  in 
the  register^'  (*). 

The  whole  question  then  is,  as  it  seems  to  me,  one  of  con- 
struction as  to  the  proper  interpretation  to  be  put  upon  this 
transfer  deed  and  the  acts  of  the  appellants  under  it,  and 
for  the  solution  of  that  question  your  Lordships  have  before 
you  these  two  alternatives — on  the  one  hand  a  construction 
which  gives  a  resonable  and  eflBcient  meaning  to  the  words 

(»)  Court  Session  Cases,  8d  Series,  toL  («)  Scottish  Law  Reporter,  vol.  xri, 
ii.  p.  695,  and  vol  iii  (H.L.),  p.  89  ;  4  p.  147 ;  Court  Sess.  Cas.,  4th  Series,  vol. 
Macq.,  960.  vi,  p.  400. 
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"as  trnst  disponees"  and  ia  not  inconsistent  with  that  trans- 
ference and  acceptance  of  *' stock"  which  was  the  sole  object 
of  the  instrument — and  on  the  other  hand  a  construction 
which  defeats  the  intended  transfer  of  stock  altogether,  and 
reduces  the  deed  of  transfer  to  a  nullity.  According  to  all 
known  principles  of  construction,  your  Lordships  are,  I  ap- 
prehend, bound  to  accept  the  construction  which  ^ives  eflCect 
to  the  instrument. 

A  great  deal  was  said  in  the  course  of  the  argument  as  to 
the  diflference  between  the, law  of  Scotland  and  that  of  Eng- 
land regarding  trastees.  But  the  principles  upon  which 
written  instruments  are  to  be  construed,  and  particularly 
the  principle  to  which  I  have  just  alluded,  that  any  con- 
struction which  invafidates  the  instrument  altogether  ought 
to  be  rejected,  if  a  reasonable  construction  can  be  found 
which  gives  effect  to  it,  are  surely  common  to  the  law  of 
both  countries.  And  in  whatever  light  the  law  of  Scotland 
may  regard  trustees,  if  it  does  not  go  the  length  of  regarding 
them  as  corporate  bodies  (which  it  has  been  admitted  it  does 
not)  they  must,  I  think,  remain  liable  upon  contracts  and 
engagements  into  which  they  have  personally  entered,  and 
in  *which  no  exemption  from  that  liability  is  to  be  [372 
found  expressed  or  properly  implied. 

1  have  offered  these  remarks  to  the  House  upon  the  foot- 
ing of  the  matter  being  '^res  infeffra^^^  but  in  truth  the 
present  case  is,  in  my  opinion,  governed  in  principle  by  the 
case  of  I/umsden  v.  Buchanan  ('). 

What  the  principle  involved  in  that  decision  was,  is,  I 
think,  rightly  appreciated  and  declared  by  the  learned  judges 
in  the  Court  of  Session. 

The  Lord  President  said  the  rule  of  liability  then  estab- 
lished might  be  stated  in  a  single  sentence,  as  follows: 
"Persons  becoming  partners  of  a  joint  stock  company  such 
as  the  Western  Bank,  and  being  registered  as  such,  cannot 
escape  from  the  full  liabilities  of  partners,  either  in  a  ques- 
tion with  credi'tors  of  the  company,  or  in  the  way  of  relief  to 
their  copartners,  by  reason  or  the  fact  that  they  hold  their 
stock  in  trust  for  others,  and  are  described  as  trustees  in  the 
register  of  partners,  and  the  other  books  and  papers  of  the 
company."  And  Lord  Deas  said  that  the  grounds  of  de- 
cision in  Lumsden  v.  Buchanan  '*  resolved  themselves  into 
this,  that  where  trustees  join  in  a  contract  of  partnership 
for  trading  purposes,  such  as  a  contract  for  carrying  on  the 
business  of  banking,  the  mere  designation  of  them  as  being 

(')  Conrt  Session  Caaes,  8d  Series,  vol.  ii,  p.  696,  and  vol.  iii  (H.L.),  p.  89;  4 
Haoq.,  950. 
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trustees  will  not  exempt  them  from  the  same  personal  lia- 
bility as  is  undertaken  by  the  other  partners,  or  limit  their 
liability  to  the  value  of  the  trust  estate." 

It  is  matter  for  deep  concern,  not  unmingled  with  sur- 
prise, that  the  legal  enects  attaching  to  these  contracts  of 
trustees  having  been  thus  asserted  and  exposed  in  a  notable 
case  as  long  ago  as  the  year  1865,  people  should  have  been 
found  still  willing  to  enter  into  them. 

But  in  all  probability  the  profound  conviction  with  respect 
to  the  great  banks  in  Scotland  that  such  a  thing  as  loss  or 
liability  was  not  to  be  practically  apprehended  at  all,  may 
have  led  to  a  widespread  indifference  as  to  the  legal  conse- 
quences of  this  improbable  event,  should  it  ever  come  to 
pass. 

Be  this,  however,  as  it  may,  your  Lordships,  while  bound 
373]  to  *give  effect  to  the  lawful  rights  of  the  creditors, 
will  not  the  less  commisserate  losses  and  sufferings  which, 
in  their  amount  and  intensity,  rise  to  the  level  of  a  national 
calamity. 

Lord  O'Hagan  :  My  Lords,  I  agree  with  my  noble  and 
learned  friend  on  the  woolsack,  that  it  is  impossible  to  ap- 
proach the  decision  of  this  case  without  feelings  of  the  deep- 
est pain.  That  persons  undertaking  the  onerous  duties  of 
trustees,  from  kindness  to  others,  and  without  the  smallest 
view  to  their  personal  advantage,  should  be  involved  in  ruin- 
ous responsibilities  which,  in  many  cases,  may  not  have 
been  within  their  contemplation  when  they  accepted  the 
trusts,  must  be  regarded  as  a  calamity,  appealing  to  our 
sympathy  and  compelling  our  regret.  But  we  are  bound 
simply  to  regard  the  legal  rights  and  obligations  of  the 
parties  before  us ;  and  I  am  constrained  to  the  opinion  that 
the  unanimous  judgment  of  the  Court  of  Session  must  be 
affirmed. 

My  Lords,  the  question  in  this  appeal  appears  to  me  to  be 
concluded  by  authority,  and  I  do  not  feel  that  it  is  necessary 
to  discuss  the  grounds  on  which  the  decision  in  Lv/msden  v. 
Buchanan  {^)  was  founded,  as  it  would  have  been  if  the 
matter  were  res  Integra,  Those  reasons  have  been  shown, 
by  my  noble  and  learned  friends  who  have  preceded  me,  to 
have  been  very  cogent ;  but  I  am  content  to  rest  on  the  deci- 
sion of  the  House  in  a  case  which  I  think  undistingaishable, 
in  any  material  particular,  from  that  before  ns.  I  shall 
only  refer  to  the  arguments  by  which  it  was  justified,  as  ap- 

(*)  Court  Session  Cases,  8d  Series,  vol  ii,  p.  696,  and  vol  ill  (H.L.),  p.  89 ;  4 
Macq.,  950. 
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plicable  to  both  of  them  and  as  establishing  identity  be- 
tween thera. 

The  question  is  one  of  contract  and  construction,  and  the 
contract  of  the  trustees  in  LuTfisden  v.  Buchanan  (')  was  in 
substance,  and,  as  I  shall  indicate  immediately,  almost  pre- 
cisely in  terms,  the  same  as  that  with  which  we  deal  in  the 
S resent  case.  There,  as  here,  it  was  rightly  urged  that  the 
irectors  of  a  company  founded  on  the  principle  of  unlim- 
ited liability  had  no  authority  to  admit  shareholders  on 
terms  inconsistent  with  that  principle.  The  competency  of 
the  directors  of  the  Western  Bank  was  held  to  be  bounded 
*by  the  provisions  of  their  deed  of  copartnership.  [374 
They  had  obtained  no  statutable  powers  under  the  Limited 
Liability  Acts.  They  had  received  no  authority  from  the 
individual  shareholders  to  alter  or  modify  the  conditions  of 
membership  of  the  company.  There  was  no  pretence  for 
saying  that  the  words  of  the  deed,  and  the  undertakings  of 
the  allottees  or  transferees,  had  relation  to  anything  but  lia- 
bility without  limit ;  and,  therefore,  it  was  expressly  held, 
as  a  main  foundation  of  the  judgment  in  that  case,  that  the 
directors,  being  incompetent  to  qualify  the  responsibility 
of  the  shareholders  on  the  ground  of  trusteeship,  or  cre- 
ate a  limited  liability  unauthorized  by  statute,  should 
not  be  assumed  to  have  attempted  an  act  quite  ultra 
vires^  if  the  terms  of  the  contract  of  the  trustees  were,  in 
any  reasonable  way,  capable  of  reconcilement  with  the 
proper  discharge  of  their  duty  and  the  true  effect  of  the 
copartnery  deed. 

The  custom  to  notice  trusts  on  the  register  in  Scotland 
was  assumed  in  the  Court  of  Session  and  in  this  House  to 
have  arisen  for  the  purpose  of  facilitating  the  proof  of  the 
character  of  the  property,  and  not  as  qualifying  the  liabili- 
ties of  the  shareholders,  inasmuch  as  the  Scotch  law  requires 
evidence  of  trusteeship,  either  by  the  oath  of  the  trustee 
or  by  a  writing  under  his  hand,  which  cannot  always  be 
obtained ;  and  this  was  taken  as  a  sufficient  account  of 
the  reason  of  the  thing.  The  maxim,  ^^ut  res  magis  valeat 
quaTTh  pereaV^  was  applied;  and  it  is  plain  that  this 
ground  of  decision  is  as  applicable  here  as  it  was  in  Lums- 
den  V.  Buchanan  (*). 

Then,  it  was  determined  that  the  terms  of  the  deed  in  the 
Lnmsden  case  had  no  contemplation  of  more  than  one  class 
of  shareholders,  and  no  regard  to  a  distinction  between  fidu- 
ciary liability  and  personal  liability.     The  reasons  for  hesi- 

Q)  Conrt  Session  Cases,  8d  Series,  vol.  ii,  p.  696,  and  vol.  iii  (H.L.)»  p.  89;  4 
Macq.,  950. 
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tating  to  admit  such  a  distinction  with  a  view  to  commercial 
policy  and  results,  have  already  been  pointed  out ;  but,  in 
my  view,  it  is  enough  to  say  that  that  case  and  this  are 
identical  in  the  want  of  a  pretence  for  making  the  distinc- 
tion. If,  in  Lumsden  v.  Buchanan^  one  class  of  share- 
holders only  was  admissible,  with  equal  privileges  and  equal 
375]  responsibilities,  it  is  impossible  to  find  *authority  for 
admitting  another  in  the  contract  of  copartnership  of  the 
City  of  Glasgow  Bank. 

In  the  next  place,  the  conditions  of  partnership  in  Lutos- 
den  V.  Buchanan  (*)  were  in  no  way  more  stringent  or  more 
absolute,  for  the  purpose  of  creating  the  largest  liability, 
than  in  the  present  case.  The  appellants  accepted  a  trans- 
fer of  the  stock  of  Mrs.  Syme  and  Mrs.  Boyd,  *'with  the 
whole  interests,  profits,  and  dividends  that  may  arise  and 
become  due  thereon,  the  said  (appellants)  by  acceptance 
hereof,  being  in  terms  of  the  contract  of  copartnership  of 
said  bank  subject  to  all  the  articles  and  regulations  of  the 
said  company:"  and  declaring  that  they  accepted  of  the 
transfer  *'on  the  terms  and  conditions  above-mentioned." 
The  acceptance  was  made  by  them  **a8  trust  dispDuees;" 
but  it  bound  them  to  "all  the  articles  and  regulations"  of 
the  company.  I  shall  not  again  go  over  those  "articles  and 
regulations,"  to  which  my  noble  and  learned  friends  have 
sufficiently  referred  in  detail.  But  I  would  advert  to  the 
stock  certificate,  procured  by  the  appellants,  referring  to  the 
entry  of  the  names  in  the  stock  ledger,  and  describing 
them  as  "holders"  of  the  stock;  and  then  point  to  the 
6th  section  of  the  contract  of  copartnership,  which  is 
in  these  terms:  "Any  person  holding  a  share  of  the  said 
capital  stock,  whether  as  an  assumed  subscriber  or  as  a 
purchaser,  heir,  or  other  representative  of  such  subscriber, 
shall  be  entitled  to  all  the  rights  and  subject  to  all  the 
liabilities  of  an  original  partner  of  the  said  company."  I 
shall  only  further  refer  to  the  40th  section  [which  his  Lord- 
ship read]. 

iJow,  looking  to  the  contract  of  the  appellants  as  the 
transferees  of  the  shares,  and  the  "articles  and  regula- 
tions," by  which  they  bound  themselves  to  abide,  nothing 
can  be  conceived  more  full  and  conclusive,  more  absolute 
and  unconditional,  than  the  acceptance  on  the  one  side,  and 
the  assumption  of  liability  on  the  other.  It  is  not  pretended 
that,  in  this  respect,  the  contract  of  copartnership  of  the 
Western  Bank  differed  materially  from  that  which  we  have 

(»)  Court  Session  Cases,  8d  Series,  vol  ii,  p.  695,  and  vol  iii  (H.L.),  p.  89;  4 
Macq.,  960. 
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been  considering.  Indeed,  it  is  hard  to  imagine  any  collo- 
cation of  words  more  decisive  for  the  purpose  of  negativing 
any  distinction  between  classes  of  shareholders  or  any  differ- 
ence in  their  respective  ^obligations — and,  therefore,  [376 
in  the  important  matter  of  the  specific  terms  of  the  con- 
tracts, Luvisden  v.  Bucltanaii  {')  is  wholly  undistingaisha- 
ble.  Both  those  contracts  were  manifestly  framed  with  a 
view  to  the  maintenance  of  the  recognized  rule  which  estab- 
lishes mutuality  of  right  and  responsibility  niter  socios,  and 
divides  the  profits  and  the  losses  among  all  the  members  of 
a  partnership  according  to  their  respective  interests.  lu 
neither  is  there  the  least  indication  of  a  desire  or  design  to 
depart  from  that  rule,  by  creating  an  exceptional  class  with 
peculiar  immunities. 

The  words  of  Lord  Kingsdown,  whose  hesitation,  I  agree 
with  the  Lord  Chancellor,  as  to  the  judgment  in  Lumsden 
V.  Buchanan^  gives  to  his  ultimate  concurrence  with  the 
other  Law  Lords  peculiar  force  and  significance,  are  import- 
ant upon  this  point :  '*  When  persons  (he  says)  have  signed 
deeds  of  this  description,  it  would  be  very  dangerous  to 
permit  them  to  relieve  themselves  from  the  obligation  of 
covenants  into  which  they  have  expressly  entered,  on  any 
speculation  founded  on  mere  probabilities  that  they  did  not 
really  intend  what  the  deed,  in  terms,  expresses,  !wow,"  un- 
less the  covenants  by  which  the  parties  subscribing  the  deed 
bind  themselves,  their  respective  heirs  and  successors,  in  the 
third  clause  of  the  first  deed,  and  the  second  deed  of  succes- 
sion, can  be  read,  so  as  by  some  interpretation  to  exclude 
those  who  sign  as  trustees,  it  is  not  disputed  that  the  cove- 
nant imposes  personal  liability,  and  there  seems  to  be,  in 
this,  insuperable  difficulty"  (*).  I  shall  have  to  observe, 
just  now,  on  the  argument  as  to  the  omission  of  the  word 
•'executors,"  in  the  Glasgow  copartnership  contract ;  but  I 
note,  in  passing,  that  the  words  ''heirs  and  successors,"  on 
which  Lord  Kingsdown  relies,  as  assisting  to  put  "insuper- 
able diflBculty"  in  the  way  of  limiting  the  liability  of  the 
trustees,  are  equally  employed  in  that  contract  in  the  same 
connection  and  for  the  same  purpose  as  in  the  contract  of  the 
Western  Bank. 

The  general  grounds,  therefore,  of  the  decision  in  Lums- 
den  V.  Buchanan  seem  to  me  to  be  completely  applicable 
to  this  case  ; — the  character  of  the  contract :  the  incompe- 
tency of  the  directors  to  limit  liability  in  defiance  of  its 

(')  Court  Session  Cases,  3d  Series,  yoL  ii,  p.  696,  and  vol.  iii  (H.L.),  p.  89 ;  4 
M acq.,  950. 

P)  4Macq.,  atp.  970. 
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377]  terms  and  disregard  of  the  relations  *created  by  it: 
the  legal  impossibility  of  accepting  fiduciary  shareholders 
as  a  separate  class,  and  the  clear  and  unequivocal  words  of 
the  covenant,  stipulating  for  no  exemption,  as  they  forego 
no  right. 

If  this  be  so  as  to  the  general  grounds  of  decision,  is  there 
anything  in  the  particular  differences  which  have  been  sug- 
gested between  tne  deeds  to  relieve  us  from  the  necessity  of 
following  the  authority  of  Lumsden  v.  Buchanan  {^). 

It  has  been  argued,  that  there  is  such  a  difference  because, 
in  this  case,  the  appellants  are  described  as  trustees  in  the 
body  of  the  deed,  and  so  registered,  whilst  in  Lumsden  v. 
Buchanan  {^)  the  fiduciary  character  appeared  only  in  the 
testing  clause.  But  that  clause  was  clearly  embodied,  by 
reference,  in  the  deed,  and  was  dealt  with  as  being  so  em- 
bodied in  the  judgments  of  the  noble  and  learned  Lords.  In 
this  matter,  therefore,  for  the  purpose  of  decision,  the  differ- 
ence is  immaterial. 

Then,  it  was  said  that  the  introduction  of  the  word  "as'' 
in  the  transfer  deed  of  the  Glasgow  Bank  before  ''  trust  dis- 
ponees,"  which  is  not  found,  in  the  testing  clause  in  Lums- 
den V.  Buchanan  (*),  demonstrates  that  the  appellants 
qualified  their  liability  and  entitled  themselves  to  say  that 
uiey  are  only  answerable  to  the  extent  of  the  trust  estate. 
There  seemed  some  plausibility  in  the  argument  represent- 
ing *' trustees"  as  a  mere  word  of  description,  and  insisting 
that  *'a5  trust  disponees'^  marked  the  character  in  which 
alone  the  transfer  was  accepted.  And  the  case  of  Oordon 
V.  Campbell  {^)  undoubtedly  shows  that,  under  certain  cir- 
cumstances, a  trustee  may,  by  apt  words,  limit  his  liability. 
The  words  in  that  case  were  held  by  this  House  to  be  suffi- 
cient for  the  purpose.  But,  there,  the  parties  being  free  to 
enter  into  such  a  contract,  their  intention  to  do  so  was  put 
beyond  all  question  by  the  phrase  ^^qua  trustees  only,"  and 
proper  effect  was  given  to  it.  That  case,  therefore,  scarcely 
applies  where  the'  directors  of  a  bank  are  incompetent  to 
maKe  a  contract  of  the  kind — where  the  nature  of  the  deal- 
ing does  not  admit  of  it — and  where,  as  in  Lumsden  v.  Bu- 
chanan^ a  fair  interpretation,  in  another  sense,  may  be  put 
upon  the  words,  reconciling  them,  as  I  have  said,  with  the 
3 1 8]  duty  of  *the  directors  and  the  rights  of  the  share- 
holders. But  the  decisive  answer  seems  to  be,  that  the 
whole  reasoning  of  the  noble  and  learned  Lords  proceeded 

(I)  Court  Session  Cases,  8d  Series,  vol  ii,  p.  696,  and  vol.  iii  (H.L.),  p.  89 ;  4 
Macq.,  950. 

(«)  1  BeU's  App.,  428. 
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on  the  assumption  that  the  trustees  had  dealt  with  the 
Western  Bank  only  in  that  character,  and  that  the  ratio 
decidendi  and  the  decision  itself  would  have  been  exactly 
the  same  if,  in  the  testing  clause,  the  word  "as"  had  been 
employed.  This  difference,  also,  appears  to  me  insufficient 
to  diminish  the  coercive  force  of  the  authority. 

It  was  further  argued,  that  another  distinction  arises  be- 
cause the  appellants  were  not  original  allottees  of  stock,  and 
did  not  personally  enter  into  an  undertaking  which  might 
have  bound  them  in  that  character.  But  I  fail  to  appreciate 
the  value  of  the  point.  The  original  allottees  took  the 
shares  without  limit  of  liability.  The  other  shareholders 
and  the  creditors  of  the  bank,  therefore,  acquired  certain 
rights  to  be  exercised  in  certain  contingencies;  and  can 
those  rights  be  destroyed  merely  because  the  appellants  are 
transferees,  having  accepted  the  transfer  expressly  "subject 
to  all  the  articles  and  regulationa  of  the  company,"  in  the 
same  manner  as  if  they  had  subscribed  the  contract !  Ac- 
cording to  the  doctrine  of  Immsden  v.  Buchanan  C\  in 
which  the  appellants  had  signed  a  deed  of  accession,  adopt- 
ing the  contract  of  the  Western  Bank,  whilst  here  they 
accepted  a  transfer  equally  binding  them  to  the  terms  of  the 
contract  of  the  City  of  Glasgow  Bank,  the  directors  had  no 
power  to  treat  trustees  as  a  separate  class  with  special 
responsibility;  and  had  they  made  a  transfer,  it  seems  im- 
possible to  bold  that  those  deriving  under  them  could  have 
been  dealt  with  on  a  different  principle.  The  directors  were 
incompetent  to  deal  with  them  on  any  other.  There  seems 
to  be,  therefore,  no  material  distinction  between  the  cases  for 
the  purpose  of  the  argument,  in  the  diverse  mode  by  which 
the  shares  were  acquired  in  each. 

Then,  it  was  strongly  urged  that  the  use  of  the  words 
"heirs,  executors,  and  successors"  in  the  deed  of  the 
Western  Bank  implied  personal  liability  in  the  trustees. 
And,  unquestionably,  Lord  Kingsdown  placed  reliance  on 
those  words,  although,  as  I  have  already  said,  he  omitted 
from  them,  in  his  citation,  the  word  *"  executors,"  [379 
and  thus  reduced  them  to  the  expression  "their  heirs  and 
snccessors,"  which  occur  and  have  equal  force  in  the  last 
clause  of  the  contract  of  copartnership  of  the  Glasgow  Bank, 
declaring  that  "  the  parties  thereto,  and  their  heirs  and  suc- 
cessors, shall  be  bound  and  obliged  to  observe  and  perform 
their  respective  parts  of  the  present  contract."  So  that,  in 
the  view  of  Lord  Kingsdown,  the  terms  of  the  deed  before 

(I)  Court  Seesion  Cases,  3d  Series,  vol.  il,  p.  696,  and  vol.  iii  (H.L.},  p.  89;  4 
Maoq.,  960. 
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US  would  equally  have  imported  personal  responsibility 
with  thost^  which  he  thought  important  in  the  deed  of  the 
Western  Bank,  Besides,  the  absence  of  the  word  '*execn- 
tors"  could  have  no  differential  effect,  which  is  not  removed 
by  the  presf^nce  of  the  word  "heirs"  and  the  interpretation 
given  to  it  by  tlie  Scotch  law,  as  connected  equally  with  the 
devolution  of  personal  and  real  estate,  even  if  an  under- 
taking to  be  bound  might  not  be  conclusively  given  without 
the  use  of  the  one  word  or  the  other.  On  this  point,  also, 
the  argument  has  failed  to  satisfy  me  that  any  real  distinc- 
tion exists  between  the  cases. 

My  Lordrf,  I  liave  adverted  to  the  particular  instances  in 
which  it  has  been  sought  to  establish  differences  between 
Lumsden  v.  Buchanan  {')  and  the  case  of  the  appellants,  and, 
certainly,  with  no  indisposition  to  recognize  such  differences 
if  they  could  be  shown  to  exist,  and  after  very  grave  and 
careful  consideration,  I  find  myself  unable  to  discover  a  real 
distinction  between  them,  and  I  think,  with  the  judges  of 
the  Court  of  Session,  that  the  decision  in  the  former  case  is 
absolutely  binding  in  the  latter. 

We  were  pressed  to  regard  the*law  and  practice  of  Scot- 
land as  distinct  from  those  of  England,  especially  with  refer- 
ence to  the  po&ition  of  trustees  as  clothed  with  something  of 
a  corporate  ch^n-acter,  by  the  former,  which  is  admittedly 
unknown  to  the  latter  ;  and,  undoubtedly,  if  a  Scottish  trust 
constituted  a  tjustee  or  a  number  of  trustees  as  a  corpo- 
ration, that  would  have  relieved  the  individuals  composing 
it  from  liability  in  their  separate  persons  and  imposed  it  on 
the  body.  But  I  have  not  discovered  authority  for  such  a 
position,  whilst  there  seems  to  be  very  high  authority  the 
other  way. 

Arguments  were  also  founded  upon  the  registration  and 
380]  ]ncorporation*of  the  City  of  Glagow  Bank  under  the 
Act  of  1S62,  as  distinguishing  its  position  from  that  of  the 
Western  Bank.  Those  arguments  appear  to  have  been 
elaborately  urged  in  the  courts  below,  but  were  not  much 
relied  on  before  your  Lordships;  and  I  think  it  enough  to 
refer  to  the  very  able  refutation  which  was  applied  to  them 
in  the  judgments  of  the  Lord  President  and  lK>rd  Shand  in 
the  Court  of  Session  (').  The  Joint  Stock  Acts  of  1856  and 
1862  operated  certain  changes;  but  there  were  no  such 
changes  with  reference  to  the  entry  of  notices  of  trust  upon' 

(*)  Court  SctfiioQ  Cases,  3d  Series,  vol.  ii,  p.  695,  and  voL  iii  (H.L.),  p.  89 ;  4 

(''i  !-aw  iMjporter,  vol.  xvi,  pp.  147,  153;    Court  Bess.  Cas.,  4th  Series, 

-         1,        ^,4ia 
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the  registers  of  companies,  or  as  to  the  character  of  the  ob- 
ligations undertaken  by  a  shareholder,  and  properly  ascer- 
tained or  ascertainable  from  the  contract  of  copartnership. 
I  I  have  adverted,  I  think,  to  all  the  material  points  which 

:  have  been  raised  in  the  course  of  the  able  and  elaborate  ar- 
guments of  the  learned  counsel  -for  the  appellants ;  and  on 
the  whole,  whilst  I  participate  fully  in  the  painful  sympathy 
which  has  been  expressed  by  my  noble  and  learned  friend 
on  the  woolsack,  I  am  obliged  to  concur  with  his  conclusion 
that  there  is  no  distinction  between  this  case  and  Luvisden 
V.  Buchanan  Q\  and  therefore  that  the  judgment  of  the 
Court  of  Session  should  be  affirmed,  and  the  appeal  dis- 
missed. 

Lord  Selborne  :  Mv  Lords,  by  the  5th,  6th,  33d,  38th, 
40th,  and  last  clauses  of  the  copartnership  deed  of  the  City 
of  Glasgow  Bank  it  is  in  effect  provided,  that  every  person 
who  is  at  any  time  admitted  as  a  partner  shall  be  absolutely 
and  without  limit  liable  for  all  the  debts  and  engagements 
of  the  company;  and  that  all  the  partners  shall  be  equally 
liable  inter  se^  in  proportion  to  their  respective  shares. 

It  is  consistent  with  this  that  a  plurality  of  persons  may 
be  (as  is  contemplated  by  the  13th  and  14th  clauses),  co- pro- 
prietors of  the  same  shares.     The  aliquot  part  of  the  com- 
mon burden  cast  by  the  partnership  contract  upon  those 
shares  is  exactly  the  same  whether  they  are  held  by  one  or 
more  than  one  person.     If  by  *more  than  one,  every    [381 
one  of  the  co-proprietors  is  bound  to  the  company  for  the 
whole  proportionate  liability  attaching  to  those  shares,  nei- 
ther more  nor  less,  and  they,  among  themselves,  SLTepriTna 
facie  bound  to  contribute  equally  to  that  liability.     In  this 
there  is  nothing  extraordinary,  nothing  unjast.     Whether 
they  undertake  the  obligations  of  partners  for  their  own 
benefit,  or  for  the  benefit  of  others,  it  is  a  question  for  them- 
selves and  not  for  the  company. 
By  the  40th  clause  it  is  provided  that  those  who  stand 
;         registered  as  shareholders  in  the  stock  ledger  of  the  com- 
pany are,  for  all  purposes  of  liability  on  the  one  hand  and 
I         of  participation  in  profits  on  the  other,  to  be  regarded  as 
I         '*the  proprietors"  of  the  shares.     The  effect  of  this  pro- 
I         vision,  when  considered  in  connection  with  the  absence  in 
this  deed,  and  in  the  relative  statute  law,  of  anything  to 
•  prevent  the  company  from  taking  notice  of  trusts,  is,  that, 
although  any  partner  who  holds  his  shares  in  a  fiduciary 
capacity  will  (of  course)  be  bound  to  apply  and  account  for 

0)  Conrt  Session  Cases,  8d  Series,  vol.  ii,  p.  695,  and  vol..  iii  (11. L.),  p.  89;   4 
Macq.,  950. 
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any  share  of  profits  to  which  he  may  be  entitled  according 
to  his  trust,  the  company  is  entitled  and  is  bound  to  look  to 
him,  and  to  him  only,  as  having  for  all  partnership  purposes 
t\m  sole  title  to  the  shares,  both  as  to  profit  and  as  to  lia- 
bility, and  he  must  be  taken  to  have  known  and  understood 
this  wht'n  he  accepted  them. 

Goi  poratlons  (including,  of  course,  incorporated  compa- 
nies, and  therefore  all  companies  formed  with  limited  lia- 
bility under  the  act  of  1862),  might,  under  clause  40,  be 
members  of  this  copartnership,  and,  being  legal  persons, 
tliey  would  be  subject,  in  respect  of  any  shares  which  they 
might  hold,  to  precisely  the  same  equal  and  unlimited  lia- 
bility with  individual  shareholders — every  one  of  them  being 
liable  to  the  full  extent  of  his  whole  means  and  estate.  In 
the  one  case,  the  whole  property  of  the  individual,  in  the 
other  the  whole  property  of  the  corporation,  would  be  an- 
swerable to  the  creditors,  and  (in  contribution)  to  the  copart- 
ners of  the  bank. 

If,  by  the  law  of  Scotland,  every  trustee  or  body  of 
trustees,  acting  in  that  character,  were  a  corporation,  and 
the  trust  estate  corporate  property,  the  appellants  in  this 
case  would  be  right.  There  would,  on  that  hypothesis,  be 
no  need  to  show  that  there  was  any  special  or  exceptional 
B82]  contract  between  the  appellants  *and  the  copartner- 
ship. The  corporation  would  be  liable  and  not  the  indi- 
vidual corporators.  But  no  authority  has  been  produced 
showing  this  to  be  the  law  of  Scotland ;  and  it  appears  to 
me  (postponing  for  the  present  all  consideration  of  tne  effect 
of  the  decision  in  Jjumsden  v.  Buchanan Q)y  to  be  at  vari- 
ance with  the  case  of  Martin  v.  Wight  {*).  There  Lord  Mac- 
kenzie said,  '*  A  trust,  with  a  power  of  assumption,  does  not 
establish  a  corporation  ;  I  do  not  think  that  a  private  trust 
is  to  be  considered  as  of  the  nature  of  a  corporation."  And 
Lord  FuUerton,  "The  case  is  different  from  a  corporation, 
which  is  held  to  be  one  person  ;"  **A  trust  for  purposes 
does  not  create  a  separate  constructive  person  like  a  corpo- 
ration ;  the  title  of  each  trustee  stands  on  the  right  made  up  in 
his  own  person."  These  observations  related,  indeed,  to  the 
mode  of  making  up  titles  to  heritable  property  held  in  trust 
when  new  trustees  had  been  assumed,  but  the  principle  could 
not  be  limited  to  that  case.  If  authority  had  been  wanting, 
reason  %vould  lead  to  the  same  result.  Corporations,  prop- ' 
erly  so  called,  are  public  bodies  created  for  definite  purposes 

(*)  Cowrt  :?e93ion  Cases,  8d  Series,  voL  ii,  p.  696,  and  vol.  iii  (II.L.),  p.  89 ;  4 
(')  Court  Soss.  Gas.;  2d  Series,  vol.  ii,  p.  486. 
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by  royal  charter  or  by  public  law ;  and  this  is  equally  true  of 
quasi-corporations,  or  bodies  having  some,  but  not  all,  of  the 
incidents  of  corporations.  But,  if  the  constitution  of  any 
private  trust  could  in  law  have  a  similar  effect,  every  indi- 
vidual would  be  able,  for  purposes  and  upon  conditions  of 
his  own  choice,  without  any  restraint  or  regulation  by  pub- 
lic law,  to  invest  himself  or  others  with  a  corporate  charac- 
ter, and  so  to  limit  and  subdivide,  by  mere  operation  of 
law,  what  would  otherwise  be  the  effect  of  his  and  their  en- 
gagements. 

In  I/amsden  v.  Buchanan  (*)  the  respondents  were  five 
persons,  individually  named  and  described  in  the  testing 
clause  of  the  deed,  with  this  designation  superadded  to  their 
personal  names  and  descriptions :  **  Trustees  for  Mrs.  Helen 
Brown,  the  majority  surviving  being  a  quorum."  That 
designation,  though  occurring  in  the  testing  clause,  was 
incorporated,  by  words  of  reference,  into  the  inductive  and 
operative  parts  of  the  deed.  It  could  mean  nothing  less 
than  that  the  title  and  interest  of  these  five  persons  to  and 
*in  the  shares  for  which  they  subscribed  was  fidu-  [383 
ciary,  and  not  beneficial ;  and  that,  in  this  sense,  at  all 
events,  they  subscribed  "a«  trustees. ^^  If,  by  the  general 
law  of  Scotland,  they  were  a  corporation  or  quasi-corpo- 
ration (it  was  admitted  at  the  bar  that  trustees  cannot  sue 
or  be  sued  under  any  collective  designation  without  using 
their  own  individual  and  personal  names)  I  can  imagine  no 
ground  on  which  it  could  possibly  be  held  that  they  did  not 
subscribe  that  deed  in  their  corporate  character.  But  the 
decision  of  this  House  was  that  they  were  all  individually 
and  personally  liable. 

To  my  mind,  the  present  case  depends  upon  this  single 
point.  But  I  think  it  right  also  to  consider  another  and  less 
technical  way  by  which  it  has  been  sought  to  reach,  practi- 
cally, the  same  conclusion.  The  inequality  which  would  be 
produced  by  allowing  trustees  to  be  accepted  or  assumed  as 
partners  upon  the  footing  that  the  whole  trust  property,  and 
that  only,  should  be  liable,  is  said  to  be  apparent  only,  and 
not  real ;  because  the  copartnership  and  its  creditors  can 
never,  in  any  case,  get  more  from  any  partner  than  the 
whole  of  his  property  available  for  the  payment  of  his  debts, 
which  property  must  in  all  cases  have  some  limit,  less  or 
more  according  to  circumstances,  of  which  the  other  part- 
ners may  know  nothing,  and  must  take  their  chance,  and  in 
some  cases,  may  really  be  worth  nothing  at  all ;   and  it  is 

C)  Court  Session  Cases,  3d  Series,  vol  ii,p.  696,  and  vol.  iii  (H.L.),  p.  89  ;  4 
Macq.,  960.  »  »  r  *  v         /»  r        >     • 
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contended,  that,  if  they  ^et  the  liability  of  the  whole  prop- 
erty subject  to  a  panic iilar  trust,  they  get  what  is  as  good 
as*  and  lunj  perhaps  bt^  better  than,  the  liability  of  individ- 
uals. On  tlit^ae  grounds,  it  has  been  contended,  that  it  was 
open  to  the  directors  of  the  City  of  Glasgow  Bank  to  accept 
the  appelhints  as  partners  on  those  special  terms ;  and  that 
they  J  in  fact,  did  so. 

The  principle  of  this  argument,  when  applied  to  such  a 
copartnership  as  the  City  of  Glasgow  Bank,  seems  to  me 
altogether  fallacious,  however  common  a  practice  it  may 
be  in  Scotland  for  simple  money  obligations,  and  other 
ordinary  contracts,  to  be  made  between  trustees  and  other 
persons  competent  to  contract  in  any  manner  which  they 
think  lit,  upon  the  footing  that  the  trust  estate  only  is  to  be 
held  liable. 

A  contract  of  the  kind  supposed  would  really  be  for  lim- 
ited liabilit}^  though  of  an  anomalous  nature;  the  limit 
384]  being  undedned  *as  to  amount,  variable  in  different 
cases,  and  subject  in  many  conceivable  cases  to  various 
doubts  and  (juestions.  By  the  Joint  Stock  Companies  Act, 
1862,  provision  is  made  for  limited  liability  in  either  of  two 
ways,  one  of  wliich  is  called  liability  limited  by  guarantee. 
This  consists  in  an  engagement  by  each  shareholder  to  con- 
tribute towards  the  payment  of  the  debts  and  engagements 
of  the  couipany,  in  case  of  its  being  wound  up,  a  sura  of 
money  not  t^xceeding  a  certain  specified  amount.  The  City 
of  Glasgow  Bank  was  not  a  company  limited  by  guarantee 
or  otherwise.  If  any  individual  shareholder  had  proposed 
to  the  directors  to  take  an  allotment  of  shares  upon  the  con- 
dition that  he  sliould  in  no  case  be  liable  beyond  a  certain 
specified  amount  (in  oth*-r  words,  that  he  should  be  a  share- 
holder limited  by  guaraiitee),  it  is  clear  that  the  directors 
would  have  had  no  power  under  this  deed  to  agree  to  snch 
a  condition,  whether  accompaniedor  not  by  a  pledge  in  secu- 
rity of  any  particular  fund  or  property.  A  fortiori^  such  a 
condition  could  not  be  annexed  to  a  transfer  of  shares,  origi- 
Bally  issued  and  held  by  the  transferor  upon  the  ordinary 
terms  of  unlimited  liability. 

The  effect  of  the  appellants'  contention  practically  is,  that 
on  rlie  occasion  of  the  transfer  to  them  of  the  shares  regis- 
tered in  their  names,  something  equivalent  to  this  was  done, 
tlioiiifb  without  specifying  the  amount  of  the  trust  funds 
lie  assumed  Hmitof  their  liability.  It  is  stated 
►-sent  case  tliere  were  trust  funds  beyond  the 
Ives,  of  large  amount.  But  the  principle  of 
;.  when  taken  in  connection  with  the  terms  of 
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this  copartnership  deed,  goes  much  further.  If  sound,  it 
would  enable  a  trustee-shareholder,  when  no  other  property- 
was  in  trust,  to  become  a  partner  without  any  personal  lia- 
bility at  all,  and  also  without  any  liability  of  any  property 
or  fund  beyond  the  shares  themselves.  There  is  nothing  in 
this  deed  to  prevent  any  purchaser  of  shares  in  the  market 
from  causing  them  to  be  transferred  into  the  name  of  a  trus- 
tee declared  to  be  such  on  the  face  of  the  transfer,  who,  ac- 
cording to  this  view,  would  be  under  no  personal  liability, 
and  therefore  would  have  no  occasion  for,  or  right  to,  any 
indemnity  against  the  beneficiaries  or  against  the  author  of 
the  trust;  and  the  purchaser  himself,  having  never  become 
a  partner,  would  also  be  free  from  all  liability.  *Not  [385 
would  such  a  transaction  (at  all  events  if  it  took  place  when 
the  bank  was  a  going  concern  and  in  good  credit)  be  im- 
peachable for  fraud. 

This  copartnership  deed  does  not  anywhere  contemplate 
that  shares  once  issued  can  undergo  any  alteration  in  their 
character  or  incidents  by  reason  of  any  subsequent  transfer. 
No  authority  is  given  to  the  directors  to  impose  or  accept 
any  special  terms,  upon  the  accession  of  any  transferee  to 
the  contract.  They  have  power  under  clause  34,  in  the  case 
of  a  gratuitous  transfer,  to  require  the  shares  to  be  sold  in 
the  market,  and  in  the  case  of  a  transfer  for  value  to  pur- 
chase them  at  the  price  proposed  to  be  given,  if  they  think 
fit  to  do  so.  Unless  they  exercise  this  power,  they  cannot 
intercept  the  right  of  transfer,  or  object  to  receive  any  trans- 
feree, on  the  ground  that  he  is  a  mere  trustee,  or  for  any 
other  reason  arising  out  of  his  relations  to  the  transferor  or 
any  other  person — relations  into  which,  so  far  as  I  can  see, 
he  is  not  bound  to  recognize  their  right  even  to  inquire.  All 
that  they  can  do  is  to  regulate,  under  clause  37,  the  form  of 
the  tranfer.  The  effect  of  the  transfer,  when  made,  is  treated 
by  the  deed  as  the  same  in  all  cases.  Under  clause  6,  the 
transferee  (when  registered)  becomes  *' entitled  to  all  the 
rights  and  subject  to  all  the  liabilities  of  an  original  partner 
of  the  company;"  and  under  clause  38  he  is  to  "take  the 
precise  place  of  his  author." 

When  then,  under  these  circumstances,  is  the  effect  of  the 
introduction  of  the  word  "as"  before  "trust  disponees"  in 
the  transfer  deed,  by  which  the  appellants  in  tiiis  case  ex- 
pressly agreed  to  become  "in  terms  of  the  contract  of 
copartnership  of  the  said  bank,  subject  to  all  the  articles 
and  regulations  of  the  said  company,  in  the  same  manner 
as  if  they  had  subscribed  the  said  contract?"  This  word 
"as"  (twice  used)  constitutes  the  sole  difference  which  can 
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possibly  be  represented  as  substantial  between  the  present 
case  and  Lumsden  v.  BxLchanan  (*) ;  the  omission  of  the  word 
"executors  "  in  the  obligation  undertaken  at  the  end  of  this 
partnership  deed  by  "  the  parties  thereto  and  their  heirs  and 
successors''  being  certainly  immaterial.  It  is  urged  that 
the  necessary  import  of  a  contract  in  Scotland  *'  as  trustees" 
386]  *is  to  exclude  unlimited  personal  liability;  and  that, 
if  that  could  not  be  done,  the  transfer,  and  consequent  regis- 
tration, did  not  impose  upon  these  trustees  a  liability  to 
which  they  had  never  consented,  but  must  wholly  fall  to  the 
ground.  Whether,  if  the  premiss  were  correct,  this  conclu- 
sion would  follow,  it  is  unnecessary  to  inquire,  because  I 
think  that  the  premiss  is  not  correct.  The  authorities  cited 
at  the  bar  (Gordon  v.  Campbell  (^)  and  Thomson  v.  W Loch- 
larCs  Trustees  Q  )  show  that  there  is  no  fixed  rule  in  Scot- 
land as  to  the  effect  of  such  words,  but  that  it  must  always 
depend  upon  the  context  and  upon  the  nature  and  circum- 
stances or  the  contract  in  which  they  occur.  If  they  are 
open  to  either  of  two  constructions,  the  one  consistent  with 
the  context  and  with  the  substance  of  the  contract,  the  other 
repugnant  to  and  destructive  of  it,  the  former  ought,  cer- 
tainly, to  prevail.  Applying  that  test,  it  appears  to  me  that 
in  this  deed  of  transfer  the  words  "as  trust  disponees"  not 
only  may  mean,  but  do  mean,  the  same  thing  which  was 
meant  by  the  designation  of  trustees  (though  without  the 
word  "as")  in  Lumsden  v.  Bu^Jianan  {^) ;  and  therefore 
that  the  Court  of  Session  was  right  in  holding  the  position 
of  the  present  appellants  to  be  undistinguishable  from  that 
of  the  respondents  in  Lumsden  v.  Btcchanan  {^),  and  to  be 
governed  by  your  Lordships'  decision  in  that  case. 

It  is  hardly  necessary  for  me  to  add  that  I  concur,  to 
the  fullest  extent,  in  the  expression  given  by  my  noble  and 
learned  friend  on  the  woolsack  to  the  sympathy,  which  all 
your  Lordships  must  feel,  for  the  sufferers  in  this  most 
painful  case. 

Lord  Blackburn  :  My  Lords,  in  an  ordinary  case  I 
should  have  contented  myself  with  expressing  a  general 
agreement  with  the  reasons  given  by  the  noble  and  learned 
Lords  who  have  already  spoken,  but  the  amount  at  stake 
and  the  hardship  on  the  appellants  is  so  great  that  I  think 
it  right  to  give  my  own  reasons. 

The  facts  on  which  the  question  arises  are  few,  and  maybe 
briefly  stated.     The  contract  of  copartnership  of  the  City  of 

(•)  Court  Session  Cases,  3d  Series,  vol.        («)  1  Bell's  App.,  428. 
ii,  p.  695,  and  vol.  iii  (H,L.),  p.  89;    4        (»)  24  June,  1829;  7  S.,  787. 
Macq.,  950. 
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J^'^sgow  Bank  was  originally  framed  in  1839.     The    [387 


of    *^^^^®  provides  that  "aqy  person  becoming  the  holder 
1  K-r  •  ^^  ^hall  have  all  the  rights  and  be  subject  to  all  the 
jj^  bill  ties  of  an  original  partner."     The  shares  have  since 
oeen  converted  into  stock,  and  this  article  now  applies  to 
holders  of  stock.    By  the  last  article  (No.  64),  ''  The  parties 
KT  ^^  and  their  heirs  and  successors  shall  be  bound  and 
obliged  to  observe  and  perform  their  respective  parts  of  the 
present  contract."     It  seems  to  me  quite  clear,  and  I  think 
^aa  not  disputed,  that  those  who  took  shares  or  stock  and 
acceded  without  qualification  to  this  contract  became  per- 
sonally liable  to  fulfil  the  terms  of  it  as  much  as  the  original 
BubscTibers.    But  the  appellants  contend  that  they  did  not 
accede  without  qualification,  and  it  is  necessary  to  inquire 
how  they  acceded. 

By  a  deed  of  transfer,  dated  the  27th  of  January,  1874, 
♦  Ti^^^  holders  of  £6,000  stock  transferred  and  made  over 
to  William  Muir  and  three  others  named  ''  the  trust  dispo- 
Dees,''  in  a  deed  described,  "their  successors  and  assigns," 
£6,000  stock  in  the  City  of  Glasgow  Bank,  the  said  William 
Muir  and  others  named  ^'as  irust  disponees  foresaid  by 
acceptance  hereof  being  in  terms  of  the  contract  of  copart- 
nership of  the  said  bank  subject  to  all  the  articles  and  regu- 
Jations  of  the  said  company  in  the  same  manner  as  if  they 
had  subscribed  the  said  contract.  And  we,  the  said  William 
Muir,  &c.,  as  trust  disponees  foresaid,  do  hereby  accept  of 
the  said  transfer  on  the  terms  and  conditions  above  men- 
tioned ;"  and  this  is  subscribed  by  the  four  persons  in  their 
^^  '^anaes.  And  there  was  an  entry  made  in  the  stock 
ledger  of  the  company,  "William  Muir"  and  the  three 
others  ''as  trust  disponees.'^ 

1  do  not  think  that  there  is  any  other  fact  afiEecting  the 
qnestion  before  the  House. 

It  appears,  therefore,  that  these  four  gentlemen  are  in  the 
eame position  as  if  they  had  with  their  own  names  subscribed 
the  contract  of  copartnership,  but  stated  on  the  face  of  the 
instrument  that     they  were  trust  disponees,  and  that  the 
stock  was  convex ^d  to  them,  ^^^  ^rust  disponees,  and  their 
successors  and  assigns;  •and  that  they  as  such  trust  dispo- 
nees accepted  tJi «  stock ;  and  as  lE  the  bank,  knowing  all 
tins,  entered  their  names  as  trust  disponees.     And  the  ques- 
tion raised  I  take  to  be  whether  these  statements  do  *so    [388 
quahfy  the  contract  into   which   they  entered  as  to  make 
them  not  bind  ttiemselves,  their  heirs  and  successors,  per- 
Bonally,  as  would  have  been  the  case  if  ihey  had  subscribed 
the  contract  wittiout  any  qualification. 
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Before  the  decision  of  this  House  in  Lumsden  v.  Buchan- 
an  (*)  in  1865,  the  question  was  one  on  which  much  diflFer- 
euce  of  opinion  prevailed  ;  but  nine  years  before  the  parties 
f  seen  ted  this  transfer  that  decision  of  this  House,  so  far  as 
it  extended,  settled  the  law.  I  have  carefully  considered 
the  judgments  in  that  case,  and  I  think  this  much  at  least 
must  be  considered  as  decided  and  settled,  viz.,  that  trustees 
(not  created  by  a  statute)  are  not  by  the  law  of  Scotland  a 
body  corporate,  or,  as  it  has  been  loosely  said,  a  g'l^a^/- corpo- 
ration. I  Ijave  myself  no  doubt  that  if  individuals  enter  into 
a  contract  because  they  are  trustees,  and  for  the  benefit  of 
the  trust,  it  would  be  prudent  in  them  to  stipulate  that, 
though  they  bind  themselves  to  see  that  the  trust  funds  are 
properly  applied  to  fulfil  that  contract,  their  contract  shall 
extend  no  further,  and  that  they  will  not  be  personally  lia- 
ble to  make  good  the  deficiency,  if  any;  and  if  they  express 
Buch  a  liniilation  with  sufllcient  clearness,  and  the  other 
contracting  party  (being  sui  juris)  accepts  such  a  limited 
engagement,  he  cannot  call  on  the  trustees  to  do  more  than 
to  fulfil  that  limited  engagement.  There  was  an  opinion 
entertained  by  many  Scotch  lawyers,  and  to  some  extent 
countenanced  by  the  decision  in  this  House  of  Oardon  v. 
Ccmvphell  ('),  that  by  the  law  of  Scotland  a  mere  statement 
on  the  face  of  the  contract  that  the  contractors  were  trustees, 
and  entered  into  the  contract  because  they  were  trustees, 
was,  as  a  matter  of  law,  enough  to  express  that  the  engage- 
in  ^^nt  was  of  this  limited  kind.  I  do  not  (speaking  for  my- 
self) doubt  tliat  it  is  an  important  element  to  be  taken  into 
consideration  in  construing  the  contract,  but  I  think  the 
decision  of  Lumsden  v.  Buchanan  (')  determines  that  it  is 
not  by  itself  enough  to  give  any  contract  this  limited  effect, 
and  certainly  that  it  is  not  enough  to  do  so  when  the  con- 
tract is  a  contract  of  copartnership,  the  nature  of  which 
would  make  such  a  limited  engagement  to  say  the  least  very 
inconvenient.  If  the  matter  were  res  Integra  I  think  I 
389]  sliould  have  come  to  the  *same  conclusion,  for  the 
statement  that  the  parties  are  trustees  is  not  thereby  made 
an  idle  or  inoperative  statement.  It  marks,  as  has  been 
pointed  out,  that  the  property  in  the  shares  is  trust  prop- 
erty, which  it  is  true  is  for  the  convenience  of  the  trust  only; 
but  it  also  informs  the  bank  that  the  property  belongs  to 
trustees,  and  will  consequently  in  case  of  death  vest  by  sur- 
vivorship, and  it  is  for  the  benefit  of  both  parties  that  this 

(ij  Court  S«3aiun  Cases,  3d  Series,  vol.  ii,  p.  695,  and  vol.  iii  (II.L.),  p.  89;  4 
O  1  BeU^dAHJ.»428. 
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should  be  known  from  the  beginning.  But  even  if  it  were 
an  idle  or  inoperative  statement,  I  do  not  think  it  a  sound 
rule  of  construction  that  some  effect  must  be  found  for  every 
word,  even  if  that  can  only  be  done  by  giving  it  a  force  be- 
yond what  it  can  reasonably  bear.  But  I  do  not  rest  ray 
judgment  on  this.  I  act  on  the  ground  that  the  decision  in 
Lwiiisden  v.  Buchanan  (*)  is  binding  as  far  as  it  goes.  And 
I  see  what  I  think  good  reasons  for  acting  on  it  strictly  in 
this  and  the  other  cases  arising  out  of  the  stoppage  of  this 
bank.  I  think  that  the  main  object  of  the  parties  in  the 
present  case  was  that  the  shares  should  vest  in  the  four 
gentlemen,  and  it  is  at  the  least  very  doubtful  whether,  if 
the  contract  was  understood  as  the  appellants  contend,  that 
object  would  not  be  frustrated.  Now,  as  a  general  rule  of 
construction,  ambiguous  expressions  in  a  contract  should 
not  be  construed  in  a  sense  that  would  frustrate  the  main  ob- 
ject of  the  contract;  they  should  be  construed  ut  res  magis 
taleat.  And  if  the  trustees  meant  to  limit  their  liability,  it 
was  for  them  to  see  that  the  words  were  sufficient  to  make 
that  clear.  Ambiguous  words  should  be  construed  fortius 
contra  prof  erentem.  And  for  both  reasons  it  seems  to  me 
to  rest  on  any  one,  who  after  1865  became  or  continued  a 
shareholder,  to  show  that  there  is  some  substantial  diflference 
between  the  terms  of  his  accession  to  the  contract  and  the 
terms  of  that  which  in  1865  had  been  determined  not  to  re- 
strict the  liability  of  the  trustees.  Now,  as  far  as  I  can  see, 
there  is  scarcely  any  diflference  in  form,  and  none  at  all  iu 
substance,  between  the  two.  The  contract  of  copartnership 
of  the  Western  Bank  began  by  saying  that  the  parties  bound 
themselves,  their  heirs,  executors,  and  successors.  That  of 
the  City  of  Glasgow  Bank  ends  by  declaring  that  they  bind 
themselves,  their  heirs  and  successors.  Does  the  omission 
of  the  word  *' executors"  *make  any  difference?  I  [390 
cannot  think  that  it  does  ;  and  it  is  perhaps  worth  noticing 
that  Lord  Kingsdown  quotes  the  words  of  the  contract  in 
the  Western  Bank  case  (inaccurately  it  is  true)  as  being 
that  they  bound  themselves,  their  heirs  and  successors, 
showing  that  he  did  not  think  the  word  "executors"  was 
luaterial. 

The  parties  in  Lumsden  v.  Buchanan  (')  acceded  to  tlie 
contract  by  subscribing  a  contract  (set  out  in  the  printed 
papers  laid  before  the  House  in  that  case  at  p.  255).  That 
deed  of  accession  narrated  that  the  directors  had  created 
new  shares,  and  allocated  them  to  a  large  number  of  persons 

0)  Court  Session  Cases,  8d  Series,  vol.  ii,  p.  695,  and  vol.  iii  (II.L.),  p.  89 ;  4 
Hacq.,  950. 
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dpsigiiated  in  the  testing  clause.  The  designations  were 
diffpivntly  worded,  I  presume,  according  to  the  words  in 
^vhich  the  applications  for  shares  were  expressed.  The  de- 
signation of  the  appellants  in  Lumsden  v.  Buchanan  was 
*Urustees  for  Mrs.  Ellen  Brown,  the  majority  surviving  be- 
ing a  quorum."  That  in  the  present  case  is  "as  trust  dis- 
ponees."     Can  that  make  any  difference?    I  think  not. 

I  therefore  agree  in  the  motion  of  the  noble  and  learned 
Lord  on  the  woolsack,  that  this  appeal  should  be  dismissed 
with  costs. 

Lord  Gordon,  although  not  present  during  the  argument 
of  the  case,  stated  his  full  concurrence  in  the  conclusion 
arrived  at  by  their  Lordships. 

Interlocutor  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  7th  April,  1879. 
Agent  for  appellants :    William  Robertson. 
Agents  for  respondents:  Martin  &  Leslie. 


Se«  30  Eng.  Rep.,  665  not© ;  42  Am. 
Dec,  378  note  ;  16  Cent.  L.  J.,  342. 

An  flgeiit  maj  pledge  his  own  liabil- 
ity, Binl  in  such  case  the  promise  is 
fonndirfd  upon  a  sufficient  consideration, 
and  the  agent  is  pei*sonally  liable.  A 
pli-dgt?  or  promise  so  made  is  not  an 
oblifT^Htion  to  pay  the  debt  of  another, 
but  (in  obligation  which  the  agent 
Ksaumed  for  a  consideration,  and  it  is 
not  within  the  statute  of  frauds  :  Sayer 
I?.  Edwnnis,  19  W.  Va.,  352. 

The  addition  of  the  title  " Director" 
after  the  name  of  a  person  signing  a 
proini^Sijry  note  will  not  relieve  him 
fmiii  pt^n^nal  responsibility  on  his  con- 
tract :  Ainer.  Ins.  Co.  v.  Stratton,  13 
K.  W.  Rftpr.,  763,  probably  to  appear 
31^  7U  Iowa  ;  Scanlano.  Keith,  102  Ills., 
6:^4. 

A  promissory  note  in  the  usual  form, 
''  Wg  promise  to  pay,"  etc.,  given  for 
an  indebtedness  of  a  corporation  and 
signed  by  the  trustees  thereof  thus: 
**i\.  W.,  L  B.,  G.  W.  F.,  Trustees 
Perry  Lodge  37,  F.  and  A.  M.,"  is  the 
txQtm  of  the  persons  whose  names  are 
appeuded,  and  parol  evidence  is  not  ad- 
missible to  show  that  the  parties  in- 
tended aod  supposed  it  to  be  the  note 
of  ibe  lodge  and  agreed  that  such  should 
bo  itH  effect :  Williams  t).  Second  Nat., 
etc.,  m  Ind.,  237. 

A   contract    containing   the  words. 


**  We  promise  to  pay,"  and  signed  by 
two  persons,  describing  themselves  re- 
spectively as  "  President  School  Board/* 
and  '*  Secretary  School  Board,"  but 
which  contained  no  reference  to  any 
school  district ;  held  to  be  the  personal 
obligation  of  the  signers,  who  could  not 
show  by  parol  evidence  that  such  was 
not  in  fact  the  intention  :  Wing  «. 
Glick,  56  Iowa,  473. 

The  character  of  the  liability  of  the 
drawer  of  a  bill  of  exchange  must  be 
determined  from  the  instrument  itself, 
and  the  addition  of  the  word  "affent" 
to  his  name  without  anything  else  on 
the  instrument  indicating  his  principal, 
does  not  relieve  him  from  personal  lia- 
bility as  drawer  of  the  bill :  National, 
et<;.,  ID,  Cook,  3  Ohio  L.  J..  804,  88  Ohio 
St.  R. 

Wliere^  loan  is  negotiated,  by  the 
treasurer  of  a  company,  and  he  gives 
for  the  money  promissory  notes  which 
do  not  purport  to  be  given  by  the  com- 
pany, and  signs  the  notes  with  his  own 
name,  adding  the  word  '*  Treasurer," 
that  term  is  merely  descHptio  person(p; 
and  if  other  directors  with  the  treas- 
urer indorse  or  guarantee  the  notes, 
they  are  personally  liable,  and  the  com- 
pany is  not. 

An  exchange  of  such  notes  for  an- 
other, and  confession  of  judgment  on 
the  last  by  the  treasurer,  without  au- 
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tlioritj  from  the  company,  is  void  : 
Medbury  «.  Short,  15  N.  Y.  Weekly 
Dig.,  227. 

An  administrator  who  signs  a  note, 
describing  himself  as  administrator,  be- 
comes personally  liable,  unless  he  ex- 
pressly stipulates  to  pay  out  of  the 
estate  only:  Studebaker  v.  Montgom- 
ery. 74  Mo.,  101. 

Defendant  took  a  lease  from  plain- 
tiffs, purporting  to  be  a  corporation, 
and  executed  it  **  for  the  board  of  trus- 
tees," as  treasurer.  It  appeared  that 
there  was  no  such  corporation.  Held, 
that  defendant  was  personally  liable  on 
the  lease :  Bartholomar  v.  Kaufman, 
16  N.  T.  Weekly  Dig. ,  127,  Ct.  Appeals. 

A  bill  of  exchange  was  directed  to  A. , 
purser  of  B.  company,  and  accepted  by 
him  thus:  "A.,  per  procuration  of  B. 
company.  *'  A.  was  a  shareholder  in  the 
company,  which  was  not  incorporated. 
Held,  that  A.  was  liable  on  the  bill : 
Kicholls  V.  Diamond,  2  Com.  L.,  805. 

Defendants  sent  for  plaintiff :  stated 
that  they  belonged  to  a  Masonic  Lodge 
which  had  been  burned :  that  they 
were  acting  as  a  building  committee 
for  the  lodge,  and  wished  plans  made 
for  a  new  one.  There  was  no  proof 
that  the  lodge  was  incorporated  or  that 
this  building  committee  had  been  duly 
anthorized  to  employ  plaintiff.  Plain- 
tiff recovered  against  defendants  per- 
sonally. 

Held,  no  error  :  Bentley  v.  Merriam, 
16  N.  Y.  Weekly  Dig.,  69,  mem.  28 
Hud,  444. 

As  to  what  is  sufficient  evidence  of 
the  existence  of  a  corporation  in  fact : 
Scanlan  v.  Keith,  102  Ills.,  634 ;  Stu- 
debaker V.  Montgomery,  74  Ind. ,  101. 

In  an  action  upon  a  note  reading  as 
follows  :  •*  For  value  rec'd  as  treasurer 
of  the  town  of  Monmouth,  I  promise 
to  pay  D.  M.  Ross,  or  order,  one  hun- 
dred and  sixty  dollars  in  one  year  from 
date,  with  interest.  Wm.  G.  Brown, 
treasurer,"  it  was  not  shown  or  claimed 
that  the  treasurer  was  authorized  or 
had  the  permission  of  the  town  in  its 
corporate  capacity  to  issue  the  note  in 
its  behalf.  Held,  that  the  note  must  be 
r^^rded  as  the  note  of  Brown,  and  not 
the  note  of  the  town  :  Ross  v.  Brown, 
74  Me.,  352. 

The  complaint  herein  alleged  that 
W.,  by  written  instrument,  under  seal, 
•greed  to  sell  and  convey  to  plaintiff, 
and  the  latter  agreed  to  purchase,  cer- 


tain premises,  and  a  specific  perform- 
ance was  asked  for.  A  copy  of  the 
contract  was  set  forth  in  the  complaint. 
It  was  between  W.,  of  the  first  part 
and  F.,  *•  president,"  of  the  second  part. 
By  it  '*  the  said  party  of  the  first  part " 
agreed  to  sell  and  convey  the  premises 
to  **  the  said  party  of  the  second  part," 
and  the  latter  agreed  to  pay  the  pur- 
chase price,  a  portion  cash,  and  the 
balance  "to  be  secured  by  a  bond  and 
mortgage  upon  the  property  *  ♦  ♦  on 
condition  that  the  Buffalo  Catholic  In- 
stitute will  accept  and  approve  this 
purchase  and  its  terms."  The  contract 
was  signed  by  F. ,  with  the  addition  to 
his  name  of  the  words,  *'  president  of 
Buffalo  Catholic  Institute."  The  com- 
plaint alleged  tender  of  performance 
by  plaintiff  and  ref  asal  by  W.  On  de- 
murrer to  the  complaint,  held  that 
the  contract  set  forth  was  the  contract 
of  F. ,  not  of  the  plaintiff ;  that  the 
averment  that  W.  agreed  to  sell  and 
plaintiff  to  purchase  was  simply  one  as 
to  the  legal  effect  of  the  instrument  set 
forth,  and  was  not  admitted  by  the  de- 
murrer ;  and  that,  in  the  absence  of 
averments,  that  F.  was  plaintiff's  presi- 
dent or  agent,  and  made  the  contract 
as  such,  the  demurrer  was  properly 
sustained. 

As  to  whether  the  contract  could  be 
helped  by  such  averment,  so  as  to  enti- 
tle plaintiff  to  a  specific  performance, 
qtUBve:  Institute  v.  Better,  87  N.  Y., 
250. 

Where  a  person  acts  merely  as  agent 
of  another  and  as  such  signs  papers, 
an  express  disclosure  of  his  principal's 
name  on  their  face  or  in  the  signature 
is  not  essential  to  protect  him  from 
personal  liability  to  a  party  having  full 
knowledge  of  the  facts  :  Metcalfe  v. 
Williams,  104  U.  8..  93.  4  Morr.  Tr.. 
148  ;  Scanlan  v.  Keith.  102  Ills.,  634. 

A  party  Is  an  agent  or  principal,  in 
accordance  with  the  intention  of  the 
parties  to  the  instrument.  An  agent 
contracting  as  such,  is  liai)le  only  where 
he  agrees  to  become  responsible  for  his 
principal,  or  where  he  has  been  guilty 
of  fraud. 

Where  one  signs  an  unsealed  instru- 
ment without  any  qualification,  the 
court  will  look  at  the  whole  instru- 
ment to  arrive  at  tlie  intention  of  the 
contracting  parties  ;  and  if  it  be  seen 
that  the  undertaking  is  in  behalf  of 
another,  and  that  there  is  no  purpose 
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in  bind  the  partj  signing,  personally, 
the  form  of  th(?  .signature  will  not  be 
r^g^ttTxied  nor  will  he  be  liable  :  Fowle 
t?.  Kercbn^r,  87  N.  C,  49. 

As  a  generaJ  rule,  it  is  quite  well  set- 
tled that  one  will  be  held  personally 
liable  on  a  covenant  made  by  him  as 
tm^t^e.  The  iidditional  word  "trus- 
tt*B  "  in  such  casts  is  construed  merely 
afl  a  woni  fjf  dtiicKption,  showing  the 
capacity  in  which  the  covenantor  acted. 
It  Ih  equaUy  clear,  on  the  other  hand, 
that,  although  one  may  covenant  as 
trustee,  he  may  limit  and  qualify  the 
character  in  which  he  is  to  be  held  an- 
swerable, and  wlu^re  it  plainly  appears 
from  the  face  of  the  instrument  that 
Ue  did  not  mean  to  bind  himself  per- 
BonaHy.  Courts  will  construe  the  cov- 
enant according  to  the  plainly  ex- 
pressed io  ten  lion  of  the  parties  ;  and 
thiti,  too,  in  cases  where  the  covenan- 
tor had  no  right  to  bind  himself  in  a 
fi d  ui' i ary  c lia factor. 

A  (siiit  Wits  hroqi^ht  on  a  covenant  in 
B,  mortgwgp  made  by  J.  G.,  trustee  of 
M.  A.  The  mortc:age  recited  that 
*'  whereas  the  said  J.  (i.  appointed  by 
deed  from  saiil  M,  A.,  dated,"  etc., 
"  Aud  duly  rtH.onied,"  etc.,  "  has,  by 
virtue  of  the  provisions  contained  in 
said  deed,  ohtsLliiKi  from  F.  C.  B.  a 
lunn  of  two  thou^^ind  dollars,  and  the 
i^id  action  of  the  trustee  having  been 
Cfmfirtnt<l  and  ratified  by  order  of  the 
Circuit  Court  of  Baltimore  City,'*  etc. 
etc.  Then  fullowe^l  a  description  of 
the  mortgaged  premises,  and  a  cove- 
nant on  the  part  of  J.  G.,  trustee,  to 
pay  the  mortgngie  debt. 

Held,  1.  That  if  the  question  de- 
pended 3i>lelT  on  the  covenant  itself, 
ther^  oouid  be  no  question  as  to  J.  G.'s 
pfitwuial  lUbility, 

$s  But  when  the  covenant  is  read 
in  i3onn#elJoii  with  the  recitals  in  the 
Biorlga^  whicti  refer  to  the  deed  of 
tra.^i,  by  which  he  was  authorized  to 
borrow  the  money ,  and  the  ortler  of 
llie  court  having  jurisdiction  over  the 
tru>i  property,  and  lo  whom  the  trus- 
t*<*  was  aoswemhle  for  it:>  pro|>er  ad- 
mi  nistmtioQ,  It  waa  clear  that  J.  G. 
neither  ntcmtil  to  jutike  himself  person- 
mily  lUhle,  not  wik<  \t  so  understood  by 
'ljb«  tnorigM^**  :  lileun    r.  Allison,   5S 

Tiie  director*  of  the  Howard  County 
AgvlcitUaral  A^ndation  gave  a  note 
io  whkii  wav  tb@  woni^  "on/*  etc. 


"The  Howard  County  Agricultand 
Association  who  execute  this  note  by 
her  directors  do  promise  to  pay,"  etc., 
signed  "  T.  M.  K.  secretary,"  and  others 
followed  by  the  words  "  Directors  How- 
ard County  Agricultural  Association": 
Held,  in  an  action  thereon,  that  the  note 
was  that  of  the  association  and  not  of 
the  individuah?  whose  names  are  signed 
thereto  :  Armstrong  v.  Kirkpatrick,  79 
Ind.,  537. 

A  written  agreement  purporting  to 
be  between  T.,  agent  of  the  steamship 
A.,  of  the  one  part,  and  G.  of  the  other 
part,  and  signed  by  "T.,  agent."  and 
G.,  provided  that  the  party  of  the  first 
part  let  to  the  party  of  the  second  part 
a  certain  space  on  the  steamship  for 
the  conveyance  of  cattle  ;  that  the 
steamship  should  put  on  board  a  con- 
denser capable  of  supplying  the  cat- 
tle with  water,  and  the  captain  was  to 
allow  his  officers  and  crew  to  render 
assistance  in  case  of  emergency,  with- 
out liability  to  the  shipowner ;  that  the 
attendants  of  the  cattle  were  to  have 
passages  free  of  charge,  but  without 
liability  to  the  shipowner ;  and  that 
the  steamship  was  to  have  a  lien  on  the 
cattle  for  the  freight.  Held,  that  the 
agreement  was  the  contract  of  the 
steamship  and  her  owners  and  not  of 
T.  personally  :  Goodenough  v.  Thayer, 
132  Mass.,  152. 

A  party  will  not  be  permitted  to 
show  by  oral  testimony  that  his  writ- 
ten agreement  understandingly  entered 
into,  was  not  in  fact  to  be  binding  on 
him.  So  it  has  been  held,  where  trus- 
tees of  a  chuch  corporation  made  a 
note  in  their  individual  names,  although 
they  described  themselves  as  trustees 
of  the  church,  parol  evidence  was  in- 
admissible to  show  it  was  the  inten- 
tion of  the  parties  that  it  was  to  be 
the  note  of  the  church  corporation, 
and  not  that  of  the  trustees  executing 
it, — the  principle  being  that  such  in- 
struments will  be  construed  as  the  par- 
ties made  them,  without  the  aid  of 
extrinsic  evidence.  But  there  is  an- 
other principle,  that  where  a  person 
signs  his  name  as  cashier  or  agent  for 
a  lianking,  railroad  or  other  corpora- 
tion, in  drawing  drafts  and  bills,  or  in 
accepting  drafti»  or  other  evidences  of 
indebtedness,  in  its  ordinary  business, 
if  it  api^ars  or  is  made  to  appear  it  is 
the  obligation  of  the  company,  and  the 
cashier  or  agent  or  other  oflScer  had 
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authority  to  bind  the  corporation,  he  is 
not  personally  liable.  And  the  facts — 
collateral  though  they  may  sometimes 
be— may  be  shown  by  extrinsic  evi- 
deuoe,  in  order  that  it  may  appear 
whose  obligation  it  is :  Scanlan  9. 
Keith.  102  fils.,  634. 

A  bishop  is  not  liable  for  the  salary 
of  a  priest  whom  he  has  engaged  :  they 
are  fellow  servants  of  the  church,  for 
which  the  bishop  acts  merely  as  a  su- 
perior agent  and  not  as  a  principal  : 
Rose  «.  Verten,  46  Mich..  457. 

The  trustees  of  a  public  institution, 
who  are  charged  by  statute  with  its 
general  supervision  and  required  to 
perform  all  acts  necessary  to  render  it 
efficient,  are  not  personally  liable  in 
damages  for  the  cancellation  of  a  con- 
tract of  employment  made  by  them, 
and  a  refusal  to  allow  the  employe  to 
enter  upon  his  duties  thereunder, 
though  such  action  upon  their  part  is 
wrongful,  unjust  and  illegal  :  Cham- 
beriam  «.  Clayton,  66  Iowa,  331. 

A  sheriff  may  proeure  the  articles  he 
is  required  by  statute  to  furnish  for 
the  use  of  prisoners  in  his  custody  on 
the  credit  of  the  county,  and  the  person 
famishing  the  same  may  maintain  an 
action  directly  against  the  county  for 
the  purchase  price.  One  so  furnishing 
supplies  for  prisoners  is  bound  to  know 
that  the  articles  supplied  are  suitable 
for  the  purpose,  and  possibly  that  they 
are  necessary,  but  is  not  required  to 
determine  beyond  that  whether  or  not 
the  sheriff  has  properly  exercised  the 
discretion  vested  in  him  by  the  statute  : 
Feldenheimer  v.  County  of  Woodbury, 
56  Iowa,  379. 

In  an  action  for  the  purchase  price 
of  hay  delivered  by  plaintiff  to  one  M., 
plaintiff's  evidence  tended  to  show  that 
the  hay  was  purchased  by  defendant, 
and  that  the  latter  did  not  disclose  the 
fact  that  he  was  acting  as  agent  for 
another ;  and  defendant's  evidence 
tended  to  show  that  he  acted  merely  as 
hearer  of  messages  to  plaintiff  from  M. 
or  8.,  or  one  of  them,  concerning  the 
purchase,  and  that  his  relation  to  the 
transaction  was  fully  disclosed  to  plain- 
tiff. Held,  that  it  was  error  to  instruct 
the  jury  that  *'  if  defendant  gave  plain- 
tiff a  right  to  understand  that  he  (de- 
fendant) was  making  kirfuelfreapanaible 
for  the  hay,  and  that  plaintiff  might 
look  to  him  for  the  pay,"  then  he  was 
liable;   the  only  question  under  the 

33  Eng.  Rep.  19 


evidence     being    whether    defendant 

Purchased  the  hay  without  disclosing 
is  principal :  West  v.  Wells,  54  Wise. , 
625. 

A  deed  executed  under  a  letter  of  at- 
torney reads  (so  far  as  material  here) 
as  follows:  "This  indenture  made 
*  *  *  between  James  O'Gill  *  ♦  ♦  by 
my  attorney  in  fact,  Robert  Whiteacre, 
party  of  the  first  part  *  ♦  «  witnes- , 
seth,  that  the  said  party  of  the  first 
part  *  *  ♦  have  granted  »  *  ♦  and  do 
by  these  presents  grant,  bargain,  sell 
and  convey  *  *  *  In  testimony,  the 
said  party  of  the  first  part,  by  his  attor- 
ney aforesaid,  hath  hereunto  set  his 
hand  and  seal,  the  day  and  year  first 
above  written. 

Robert  Whiteacre,  [seal] 

Attorney  in  fact  for  James  O'Gill." 

Held,  that  the  instrument  is  the  deed 

of  Gill :     Begelow  v,  Livingston,  28 

Minn.,  57. 

Where  a  reward  was  offered  by  a 
board  of  supervisors  without  authority, 
and  acted  upon  by  the  plaintiffs,  all  par- 
ties supposing  the  board  had  such  au- 
thority, the  fact  that  they  had,  in  law, 
no  authority,  does  not  make  them  per- 
sonally liable  :  Hutchings  v.  Bousquet, 
2  McCrary,  152. 

When  a  contract  is  made  by  an  in- 
strument, under  seal,  on  technical 
grounds,  no  one  but  a  party  thereto  is 
liable  to  be  sued  upon  it ;  and  therefore, 
if  made  by  an  agent  or  attorney,  it 
must  be  made  in  the  name  of  the  prin- 
cipal, in  order  that  he  may  be  a  party, 
because  otherwise  he  is  not  bound  by 
it :  Williams  v.  GilUes,  28  Hun,  175. 
177. 

Where  one  sells  goods  to  another 
without  disclosing  his  agency,  and  the 
purchaser  has  no  knowledge  that  the 
seller  is  not  the  owner  of  the  goods, 
the  purchaser  may,  in  an  action  by  the 
principal  for  the  purchase-money,  set 
off  a  demand  due  him  from  such  agent : 
41  Amer.  Dec.,  46  note  ;  29  Eng.  Rep., 
192  note  ;  80  id.,  667  note. 

A.  was  employed  by  B.  as  agent  to 
sell  his  grain  drills ;  he  succe^ed  in 
making  sales  of  upwards  of  twenty, 
but  B.  only  delivered  five  :  Held,  in  a 
suit  by  B.  against  A.,  for  the  value  of 
the  five  drills  delivered  to  him,  that  he, 
A.,  could  set  off  the  value  of  his  ser- 
vices in  making  the  sales  of  the  drills 
that  were  not  delivered :  Johnson  v, 
Hoosier  Drill  Co.,  39  Leg.  Int.,  403, 
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Sup.  Ct.  Penn.;  8.  P.,  Fruit  Co.  v. 
Roberts,  89  Leg.  Int.,  236,  Com.  PI. 

An  action  upon  a  covenant  in  a  deed 
on  the  part  of  the  grantee,  by  which 
he  assumes  an  incumbrance,  cannot  be 
maintained  against  a  third  person  upon 
proof  outside  of  the  instrument  that 
the  grantee  was  in  fact  acting  as  agent 
and  dealing  for  such  a  third  person. 

So,  also,  the  alleged  principal  cannot 
be  made  liable  upon  proof  cuiunde,  for 
a  deficiency  arising  upon  a  foreclosure 
of  a  mortgage  given  by  the  grantee  for 
a  portion  of  the  purchase-money. 

Plaintiff  entered  into  a  contract  in 
writing,  under  seal,  with  one  McN., 
who  was  described  in  the  instrument 
as  agent  of  S.  for  the  sale  by  the  for- 
mer to  McN. ,  as  such  agent,  of  certain 
lands.  McN.  and  S.  transferred  their 
interest  in  the  contract  to  H.,  and  it 
was  fulfilled  by  a  conveyance  to  H., 
who  executed  to  plaintiff  his  bond  and 
mortgage  for  a  portion  of  the  purchase- 
money.  Plaintiff  foreclosed  the  mort- 
gage without  making  defendant  a  par- 
ty to  the  foreclosure,  and  a  personal 
judgment  for  a  deficiency  arising  on 
sale  was  rendered  against  S.,  and  a 
grantee  from  him  who  had  assumed 
payment  of  the  mortgage.  This  action 
was  brought  to  recover  said  deficiency, 
on  the  ground  that  the  vendees  and  as- 
signees were  simply  agents  of  defend- 
ants :  Held,  that  the  action  was  not 
maintainable  upon  the  original  contract 
— first,  because  it  was  inter  paries,  and 
defendant  could  not  be  made  liable  up- 


on its  covenants ;  second,  because  it 
was  completely  executed  and  merged 
in  the  deed  and  mode  of  payment  there 
adopted,  and  the  remedy  of  plaintifi 
was  confined  to  and  measured  by  the 
securities  that  he  took  ;  and  that,  for 
the  first  reason,  he  was  QOt  liable  undei 
the  mortgage. 

It  seems,  that  where  an  agent  con 
tracts  for  the  purchase  of  property  ii 
his  own  name  without  disclosing  bii 
principal,  and  the  contract  is  such  ai 
may  be  enforced  against  the  principa 
when  discovered,  the  vendor  canno 
enforce  it  against  the  principal  wbei 
discovered ;  the  vendor  cannot  enfora 
it  against  both  principal  and  agent,  bu 
is  put  to  his  election,  and  having  afte: 
such  discovery  brought  an  action  an( 
recovered  judgment  against  the  agent 
he  is  estopped  from  charging  the  prin 
cipal :  Tuthill  t>.  Wilson,  90  N.  T. 
423. 

Where  the  principal  is  concealed  an( 
the  credit  is  given  solely  to  the  agent 
and  subsequently  the  principal  is  dis 
covered,  to  create  liability  on  the  par 
of  the  principal,  it  must  appear  froi: 
the  evidence  that  the  agent  at  the  tim 
of  the  indebtedness  was  acting  withii 
the  general  scope  of  his  authority  a 
such  agent,  or  Uiat  the  act  of  the  pei 
son  acting  as  agent  was  in  some  man 
ner,  with  a  knowledge  of  the  factj 
ratified  by  the  principal,  or  that  th 
principal  knowingly  enjoyed  the  bene 
fits  of  the  transaction :  Wider  i 
Branch,  12  Bradw.,  358. 
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[4  Appeal  Cases,  891.] 

J.C.(*),  May  16.  16,  17 ;  June  14,  1879. 

[PRIVY  COUNCIL.] 

*National  Bank  of  Australasia  (Defendant),  Ap-  [391 
pellant:  and  The  United  Hand-in-hand  and  Band  of 
Hope  Company,  Registered  (Plaintiff),  and  Lakeland 
(Defendant),  Respondents. 

CONSOLIDATED   APPEALS. 

ON   APPEAL   FROM   THB   SUPREME   COURT   OF   VICTORIA. 

Mortgagor  and  Mortgagee— Decree  far  Redemption  where  BiU  impeached  the 
Mortgage  and  did  not  pray  to  redeem — Liability  of  Mortgagee  in  Possession 
^CostsSegistration—  Victoria  Transfer  of  Land  Statute,  s.  83  et  seq. 

Although  a  mort^:agor  is  not  entitled  to  a  decree  for  redemption  on  a  bill  which 
impeaches  the  mortgage  securities  and  contains  no  prayer  for  redemption ;  yet  such 
rule  does  not  apply  where  the  issues  disclosed  by  the  pleadings  are  not  merely  mort- 
gage or  no  mortgage,  but  whether  the  defendant  by  means  of  his  acts  subsequent  to 
the  impeached  mortgage  had  ceased  to  be  mortgagee  and  had  become  absolute 
owner,  and  also  whether  the  mortgagee's  advances  on  the  footing  of  the  mortgage  had 
not  been  more  than  satisfied  by  his  receipts,  the  bill  praying  for  an  account,  and 
oifering  to  allow  to  the  mortgagee  all  just  credits. 

A  purchase  by  a  mortgagee  of  mortgaged  property,  sold  either  under  the  power 
of  sale  or  in  execution  of  a  decree  against  the  mortgf^or  company  (obtained  coUu- 
sively  between  the  mortgagee  and  the  directors)  does  not  operate  to  vest  an  absolute 
title  in  the  mortgagee. 

Where  the  mortgagor  is  a  registered  owner  of  leasehold  estate  in  Victoria  (under 
Transfer  of  Land  Statute),  and  the  mortgage  is  made  and  registered  under  sect  88 
and  following  sections,  so  that  the  only  way  in  which  the  mortgagee  can  extinguish 
the  rights  of  the  mortgagor  is  by  foreclosure  under  31  Vict,  No.  817,  or  sale  under 
sects.  84,  85,  and  87  of  we  Transfer  of  Land '  Statute ;  then  whether  a  sale  of  such 
leasehold  estate  is  made  by  the  mortgagee  under  the  statutory  power  of  sale,  or  as 
absolute  owner,  no  interest  therein  passes  to  the  purchaser  until  registration :  see 
ss.  42  and  87. 

A  mortgagee  is  accountable,  not  merely  for  his  actaal  receipts  whilst  in  possession 
of  the  mortgaged  property,  but  also  for  whatever  is  received  by  *tho8e  to  [392 
whom  he  transfers  possession  under  an  arrangement  inoperative  to  transfer  title,  and 
in  derogation  of  the  rights  of  the  mortgagor. 

A  mortgagee  in  possession  is  not  chargeable  with  interest  on  his  receipts  if,  when 
he  took  posse^iion,  an  arrear  of  interest  was  due  to  him,  unless  by  setting  up  a  title 
adverse  to  the  mortgagor  he  has  lost  the  immunities  of  an  ordinary  mortgagee. 

A  mortgagee  is  chargeable  with  the  fnll  value  of  the  mortgaged  property  sold  if, 
from  want  of  due  care  and  diligence,  it  has  been  sold  at  an  under  value. 

A  mortgagee  who  in  a  redemption  suit  sets  up  and  fails  to  prove  an  absolute  title 
to  the  mortgaged  property,  and  is  then  found  to  have  been,  at  the  date  of  suit,  over- 
paid as  mortgagee,  will  not  only  not  be  allowed  his  costs  of  suit  but  may  have  costs 
given  against  hmL 

Appeals  from  two  orders  of  the  Supreme  Court  of  Vic- 
toria (May  3,  1877,  and  Sept.  30,  1878). 

{^Present: — Sib  James  W.  Colvile,  Sib  Babnxs  Pkaoock,  Sib  Montagus  E. 
SioTfl,  and  Sib  Robert  P.  Colueb. 
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The  questions  decided  in  these  appeals  are  as  to  the  right 
of  the  respondent  company,  nnder  the  circumstances  stated 
in  their  Lordships^  judgment,  to  impeach  a  sale  made  to  the 
appellant  bank,  and  to  redeem  their  mortgage ;  and  also  as 
to  the  terms  upon  which  such  redemption  should  be 
allowed. 

The  material  facts  of  the  case  out  of  which  the  suit  arose 
are  stated  in  the  judgment  of  their  Lordships.  For  reports 
of  the  proceedings  in  the  courts  below,  see  2  Vict.  L.  K 
Ea,  206 ;  Ibid,  vol.  iii,  61 ;  Ibid,  vol.  iv,  173. 

On  the  10th  of  May,  1876,  the  respondent  company  filed  a 
bill  in  equity  against  the  appellant  and  William  Lakeland, 
which  after  mentioning  the  mortgages  of  the  23d  of  Febru- 
ary and  the  11th  of  March,  1873,  more  particularly  described 
iu  their  Lordships'  judgment,  contained  allegations  to  the 
following  effect : 

(Par.  10.)  That  no  money  was  advanced  by  the  bank  tc 
the  company  on  the  execution  of  the  mortgages ;  that  thi 
Beal  of  the  bank  was  attached  to  those  securities  coUusivelj 
and  without  lawful  authority,  and  that  in  fact  they  wen 
Eecurities  for  former  advances  only. 

(Pars.  11  to  15.)  That  in  July,  1874,  the  directors  of  th< 
company  without  authority  arranged  with  the  bank  for  i 
Bale  by  the  sheriff  of  the  property  comprised  in  those  secu 
xities  under  a  fi.  fa.;  that  a  clerk  of  the  solicitor  of  th( 
bank,  as  indorsee  of  a  promissory  note  of  the  company 
brought  an  action  on  the  note  against  the  company ;  tha 
393]  the  directors  allowed  judgment  to  be  *obtained  bj 
default,  and  that  the  sheriff,  with  the  concurrence  or  at  th< 
request  of  the  directors  acting  in  collusion  with  the  bank 
sold  the  whole  of  the  property  (subject  to  the  mortgages)  U 
Mr.  H.  Cuthbert,  the  solictor  of  the  bank,  who  in  fact  pui 
chased  on  behalf  of  the  bank. 

(Pars.  16  to  21.)  That  Cuthbert  shortly  afterwards  sob 
his  interest  in  the  property  to  two  directors  of  the  respon 
dent  company,  on  behalf  of  a  new  company,  f(Jrmed  an< 
incorporated  as  the  United  Hand  and  Band  Company  (iV 
liability)^  who  took  possession. 

(Pars.  22  to  27.)  That  in  February,  1875,  the  bank  assun 
ing  to  act  in  exercise  of  the  powers  of  sale  in  their  securitiei 
f^old  the  property  to  Messrs.  Davey  Brothers ;  that  the  sai 
Davey  Brothers  in  fact  purchased  on  behalf  of  the  banl 
who  went  into  possession  and  carried  on  mining  operation 
but  in  a  negligent  manner ;  that  in  March,  1875,  all  the  i 
terest  of  the  new  company  was  sold  under  ^fi.  fa,  to  o 
John  Hardy,  who  assigned  all  his  interest  to  the  bank. 
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(Par.  32.)  That  in  August,  1875,  the  bank  (as  above  men- 
tioned) sold  the  property  to  the  respondent  Lakeland  for 
£6,000,  which  the  bill  alleged  to  be  considerably  less  than 
the  value. 

(Par.  36.)  That  at  the  time  Lakeland  purchased  the  prop- 
erty he  had  notice  of  the  several  matters  thereinbefore  set 
forth,  and  of  the  rights  of  the  respondent  company. 

And  the  bill  sought  to  set  aside  as  fraudulent  and  void 
the  purchase  by  the  bank  through  Cuthbert,  its  solicitor,  of 
the  property  in  question,  and  all  subsequent  dealings  there- 
with, and  to  have  the  same  delivered  to  the  respondent 
company,  and  to  make  the  bank  and  the  respondent  Lake- 
land, or  one  of  them,  liable  for  all  gold,  or  proceeds  of  gold 
received  by  them,  or  either  of  them,  from  the  mine  (charg- 
ing the  bank  with  wilful  default)  and  also  liable  for  loss  by 
negligent  working — subject  to  the  allowance  of  all  sums 
properly  expended  in  working.  The  bill  offered  to  allow  to 
the  appellant  all  just  credits  but  contained  no  offer  to 
redeena. 

The  appellant  bank,  on  the  13th  of  July,  1876,  filed  an 
answer,  and  thereby  stated  that  it  advanced  £10,000  to  the 
plaintiff  company  on  the  7th  of  February,  1873,  on  its  agree- 
ment to  secure  that  sum  by  mortgage,  and  a  further  sum  of 
£3,000  on  the  26th  *of  November,  1873,  denied  all  [394 
collusion  with  the  directors  of  the  plaintiff  company,  claimed 
to  be  absolutely  entitled  to  the  mortgaged  property,  and 
denied  its  liability  to  account. 

The  respondent,  William  Lakeland,  on  the  21  st  of  July, 
1S76,  filed  his  answer,  and  thereby  raised  substantially  the 
same  points  as  were  raised  by  the  appellant.  ^ 

On  the  6th  of  December,  1876,  Mr.  Justice  Molesworth 
decreed:  (1.)  That  the  indentures  of  the  22d  of  February, 
1873,  and  the  11th  of  March,  1873,  should  be  regarded  as 
good  securities  for  the  amount  owing  from  the  company  to 
the  bank;  (2.)  That  the  company  was  entitled  to  redeem 
the  lease  comprised  in  the  mortgage  of  the  11th  of  March, 
1873 ;  (3.)  That  the  sale  by  the  sheriff  to  Cuthbert  was  void 
as  against  the  company,  and  that  the  bank  had  no  title 
under  the  sale  as  against  the  company  to  bar  the  equity  of 
redemption ;  (4.)  That  the  sale  to  Messrs.  Davey  Brothers 
was  void  as  against  the  company;  (5.)  That  the  sale  by  the 
bank  to  Lakeland  was  unwarranted  as  against  the  company, 
but  as  between  the  company  and  Lakeland  was  valid  as  to 
the  plant  and  machinery  transferred  thereby,  but  not  as  to 
the  mining  lease ;  (6.)  That  the  bank  should  be  deemed  lia- 
ble as  mortgagees  in  possession  from  the  6th  of  August, 
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1874,  and  should  be  charged  with  what,  but  for  their  wiifa 
default,  would  have  been  the  clear  proceeds  of  gold  raisec 
from  the  property  by  the  United  Hand  and  Band  Companj 
(ifo  Uahility),  by  the  bank  from  the  lOth  of  February,  1876 
by  Lakeland  from  the  10th  of  September,  1875;  (7.)  Tha 
the  bank  should  also  be  charged  with  the  diminution  ii 
value  of  the  mining  plant  and  machinery  sold  to  Lakeland 
(8.)  An  account  of  what  was  due  to  the  bank. 

On  the  3d  of  May,  1877,  the  full  court  ordered  that  th< 
decree  should  be  varied  by  striking  out  therefrom  the  5tl 
declaration,  and  inserting  in  lieu  thereof  a  declaration  tha 
the  sale  to  Lakeland  by  the  bank  was  valid  as  to  the  plan 
and  machinery  transferred  thereby,  but  not  as  to  the  mminj 
lease ;  and  also  by  striking  out  the  7th  declaration,  and  in 
sertin^  in  lieu  thereof  a  declamtion  that  the  bank  in  takioi 
the  said  account  shall  be  charged  with  what  but  for  its  wi] 
ful  negligence  and  default  would  have  been  the  clear  pre 
ceeds  of  the  sale  of  the  plant  and  machinery;  and  also  wit 
interest  on  what  but  for  such  negligence  and  default  woul 
395]  *have  been  the  clear  proceeds  of  such  sale  ;  and  als 
with  interest  upon  what  but  lor  such  negligence  and  defaul 
would  have  been  the  clear  proceeds  of  the  gold  raised  froi 
the  land. 

In  pursuance  of  this  decree  the  Master  in  Equity  reporte 
on  the  1st  of  June,  1878,  that  on  the  result  of  the  account 
all  principal  money  due  or  owing  or  accruing  due  to  th 
bank,  and  all  interest  thereon,  was  on  the  Ist  of  Novembei 

1875,  fully  paid  off  and  discharged  ;  and  that  the  bank  wa 
on  the  31st  of  March,  1878,  indebted  to  the  company  in  th 
sum  of^£5,269  6^.  lOd,  for  principal  sums  and  interest  up  t 
that  date.  On  exceptions  filed  the  sum  of  £6,815  11^.  wa 
certified  to  be  due  from  the  bank  to  the  company.  On  th 
9th  of  August,  1878,  on  further  consideration  it  was  ordere 
by  Molesworth,  J.,  that  the  bank  and  Lakeland  should  giv 
up  to  the  company  the  quiet  possession  of  the  land  con 
prised  in  the  mining  lease  of  the  25th  of  October,  1867,  an 
the  mortgage  of  the  11th  of  March,  1873,  or  either  of  then 
and  the  mines,  shafts,  and  drifts  lying  under  the  same ;  thai 
if  necessary,  an  injunction  should  issue  to  put  the  plaintifl 
in  such  possession  ;  that  the  defendants  respectively  shoul 
do  such  acts  and  execute  such  instruments  as  might  be  ne< 
essary  to  release  and  convey  to  the  company  all  thei 
respective  titles  and  claims  to  the  said  lands  and  mines,  t 
be  prepared  at  the  company's  expense  ;  and  that  the  ban 
should  pay  to  the  company  forthwith  the  said  sum  c 
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£6,815  11*.,  with  interest  thereon,  at  7  per  cent,  per  annum, 
from  the  31st  of  March,  1878. 

Mr.  Southgaie,  Q.C.,  and  Mr.  Cozens-Hardy^  for  the  ap- 
pellant bank :  It  is  entirely  opposed  to  the'  practice  and 
rales  of  a  court  of  equity  to  make  a  decree  for  redemption 
on  a  bill  which  does  not  pray  for  redemption.  It  is  not 
Bafficient  that  taking  bill  and  answer  together  it  appears 
that  the  suit  is  in  substance  one  for  redemption ;  the  old 
rule  is  that  a  plaintiff  coming  to  redeem  must  offer  to  re- 
deem. If  a  mortgagor  admits  a  mortgage  he  cannot  file  a 
bill  for  any  purpose  without  offering  to  redeem.  Here  the 
relief  sought  was  wholly  inconsistent  with  the  right  of 
redemption.     Reference  was  made  to  Inman  v.  Wearing  (*) ; 


*Oordim  v.  Hot tf all  (•) ;  Johnson  v.  Fessenmeyer  (') ; .  [396 
m  V.  McKenna{^)  (which  was  said  by  the  court  below,  see 


Orenver  Mining  Company^  Limited^  v.  Willyams  (*) ;  JPar- 


3 Vict.  L.  R.,  67,  to  have  overruled  Johnson's  Case^  although 
Johnson's  Ca^e  was  never  cited  therein) ;  Hickson  v.  Lorn- 
bard{*)'y  Billiard  v.  Eiffe(^)\  London  and  Chartered 
Bank  v.  Lempriere  (") ;  Troughton  v.  Binks  (•) ;  Mar- 
tinez  V.  Cooper  C^) ;  Parkinson  v.  Banbury  (") ;  Finch 
V.  Brcmn  (") ;  Wilson  v.  Cluer  ('*) ;  Nelson  v.  Booth  (") ; 
Dunstan  v.  Patterson  (") ;  CottereU  v.  Stratton  (**) ;  Nor- 
ton  V.  Cooper  ("). 

Again,  assuming  that  accounts  ought  to  have  been  di- 
rected against  the  bank,  still  the  bank  ought  not  to  have 
been  charged  except  during  the  period  in  which  it  was  itself 
in  possession  of  the  property.  It  ought  not  to  have  been 
charged  as  for  wilful  default  or  otherwise  during  the  period 
in  which  the  old  company  and  Lakeland  were  respectively 
in  possession.  At  all  events,  if  the  bank  is  to  be  held  liable 
for  receipts  either  by  the  old  company  or  Lakeland,  it  ought 
also  to  be  credited  with  all  moneys  expended  by  them  re- 
spectively in  working  or  developing  the  mine.  It  was  fur- 
ther contended  that  Cuthbert's  purchase  of  the  6th  of 
August,  1874,  was  a  valid  purchase,  and  extinguished  the 
equity  of  redemption ;  and  that  in  any  event  the  bank's  sale 

P)  8  D.  G.  <k  S.,  729.  (8)  Law  Rep.,  4  P.  0.,  672  j    5  Eng. 

0  5  Moo.  P.  C,  898,  409,  411,  421.  R.,  187. 

0  25  Beav.,  88,  96 ;   and  on  appeal,  8        (»)  6  Ves.,  578. 
De  G.  4  J.,  13.  ('0)  2  Rass.,  198. 

(*)  35  Beav.,  868.  (»)  Law  Rep.,  2  H.  L.,  10. 

(*)  Law  Rep.,  10  Ch.,  96, 120;  11  Eng.       (>«)  8  Beav.,  70. 

B^.466.  (18)  8  Beav.,  136,  189. 

(«)  Law  Rep.,  1  H.  L.,  824.  (")  8  De  G.  A  J.,  119. 

C)  Uw  Rep.,  7  H.  L.,  89;   9   Eng.       (>»)  2  Ph.,  841. 
R..  27.  (i«)  Law  Rep.,  8  Ch.,  296. 

O')  5  D.  M.  A  G.,  728. 
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to  Lakeland  was  a  valid  exercise  of  the  power  of  sale  con 
tained  ia  the  mortgages.  Lastly,  the  bank,  against  whicl 
accounts  were  directed  to  be  taken  as  mortgagee,  was  enti 
tied  in  the  character  of  mortgagee  according  to  the  princi 
pies  of  a  court  of  equity  to  its  costs  of  the  cause.  Th( 
question  of  costs  is  a  legitimate  subject  of  appeal,  althoDgl 
tlie  appellate  court  does  not  on  a  mere  question  of  coste  tr] 
the  merits  of  a  cause :  Chappell  v.  Purday  (*) ;  Attorney 
Oeneral  v.  Butcher  ('). 

397]  ""Mr.  Joshua  Williams,  Q.C.,  and  Mr.  7.  D.  Wood 
for  the  respondent  company :  No  decision  has  been  cite< 
on  the  other  side  to  the  effect  that  a  court  of  appeal  will  se 
aside  a  decree  for  redemption  simply  on  the  ground  that  th 
plaintiff  did  not  ask  for  redemption  in*  his  bill.  The  onl; 
authority  to  that  effect  is  a  dictum  of  Lord  Eldon's  in  Mar 
tinez  \\  Oooper{^)y  which  it  is  submitted  is  not  sufficient 
The  cases  cited  on  the  other  side  are  distinguishable  fror 
this,  for  here  the  bill  does  much  more  than  seek  to  set  asid 
the  mortgages  as  invalid.  It  seeks  also,  even  if  the  morl 
gages  are  held  valid,  to  set  aside  several  collusive  arrange 
ments,  and  pretended  and  fictitious  sales  subsequentl; 
entered  into.  A  mortgagee  who  has  thus  endeavored  t 
defraud  his  debtor,  and  is  shown  moreover  on  the  evidenc 
and  master's  report  to  have  been  considerably  overpaid  a 
the  date  of  suit,  cannot  fall  back  upon  the  character  c 
creditor  and  mortgagee  and  avail  himself  of  a  technical  de 
fence  and  benefit  which  might  have  belonged  to  him  in  tba 
character  Reference  was  made  to  Incorporated  Society  ^ 
Hichards  (*). 

As  regards  the  bill  of  sale  to  Cuthbert  on  the  24th  of  At 
guat^  1874,  which  followed  the  collusive  action,  judgment 
and  sherifFs  sale  of  that  year,  it  was,  independently  of  th 
collusive  character  of  the  whole  transaction,  inoperative  a 
regards  the  leasehold  by  reason  of  the  Transfer  of  Lan 
Statute  ;  see  sects.  42,  84,  106.  No  evidence  was  given  ths 
the  Re^ijistrar  of  Titles  was  served  with  a  copy  of  the  wr 
of  fieri  facias :  see  sect.  106.  The  bill  of  sale  was  regii 
tered  under  the  7th  part  of  *'the  Instruments  and  Securirit 
Statute,  1864 ;"  but  not  under  the  Transfer  of  Land  Statute 
and  is  not  according  to  any  of  the  forms  set  out  in  the  15t 
schedule  to  that  act.  As  regards  the  sale  to  Lakeland,  tba 
was  submitted  to  be  invalid  as  between  the  bank  and  th 
company,  at  any  rate  as  regards  the  leasehold.  See  seel 
86  of  the  said  statute.     No  proper  notice  was  given  eithe 


(1)  S  Ph.,  221. 
(«)  i  EiJ5«.,  180. 


(»)  2  Russ.,  198. 

O  1  D.  <&  War.,  258,  834. 
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under  sect.  84  or  sect.  86.  Registrar  of  Titles  v.  Patei- 
son  (').  Whatever  title  Lakeland  might  be  able  to  assert, 
the  company  mast  be  placed  as  far  as  possible  in  the  same 
position  as  regards  the  bank  as  if  such  *sale  had  [398 
never  taken  place :  Smith  v.  Harrison  ("V  As  regards  the 
correctness  of  the  principle  on  which  tne  accounts  were 
taken  in  the  matter  of  sale  proceeds  and  interest,  see  Mont- 
gomery V.  Calland  (*) ;  Quarrell  v.  Bedford  (*).  As  regards 
costs,  the  decree  is  right  in  holding  that  the  mortgagee  had 
by  its  conduct  disentitled  itself  to  costs. 

Mr.  Eddis^  Q.C.,  and  Mr.  Shehbeare^  for  the  respondent 
Lakeland  :  The  mine  is  no  longer  capable  of  being  worked 
to  a  profit,  and  its  possession  is  of  no  value.  Lakeland  has 
no  interest  in  disputing  the  orders  appealed  against  declar- 
ing the  invalidity  of  his  purchase  so  long  as  be  is  not  held 
liable  for  the  proceeds  of  gold  obtained  by  him  during  his 
mining  operations  nor  for  negligent  working.  The  orders 
were  correct  in  declaring  the  sale  to  him  of  the  plant  and 
machinery  valid,  and  in  not  holding  him  liable  as  aforesaid. 
He  was  a  bona  fide  purchaser  for  value  without  notice  of 
any  of  the  company^s  rights  to  impeach  the  validity  of 
the  sale. 

Mr.  SoviTigate^  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile  :  The  company  which  is  the  first 
of  the  respondents  in  this  appeal,  and  which  will,  through- 
out this  judgment,  be  designated  as  "the  company,"  was 
incorporated  on  the  18th  of  October,  1866,  under  the  provi- 
sions of  a  colonial  statute,  the  Mining  Companies  Limited 
Liability  Act,  1864,  for  the  purpose  of  working  certain  mines 
at  Ballarat.  The  National  Bank  of  Australasia  (the  appel- 
lant) which  will  hereafter  be  spoken  of  as  "the  bank,"  had 
a  branch  at  Ballarat,  and  were  the  bankers  of  the  company. 
In  1873  the  then  directors  of  the  company  caused  to  be  exe- 
cuted under  its  common  seal  two  securities  in  favor  of  the 
bank.  The  first  of  these  was  an  indenture  bearing  date  the 
22d  of  February,  *1873,  which,  after  reciting  a  reso-  [399 
lution  of  the  shareholders  of  the  company  empowering  the 
directors  to  borrow  money  not  exceeding  £20,000,  and  an 
agreement  between  the  directors,  purporting  to  act  in  pur- 
snance  of  the  powers  given  to  them  by  that  resolution,  and 
the  bank  for  an  advance  of  £10,000,  and  for  having  the 

P)  2  App.  Cas..  110,  116,  Ml.  (N.S.),   188;    below,  6  Wy.,  W.  A  A'B. 

(*)  In   the    Privy  Council,   41   L.   J.     (Eq.),  182;  8  Auat.  Jar.,  44. 
(P.C.),  84;   20  W.   R.,  594;    27  L.   T.        (»)  14  Sim.,  79 

(*)  1  Maddock,  269. 
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repayment  of  that  advance  with  all  further  sums  in  whici 
the  company  might  thereafter  become  indebted  to  the  banh 
with  interest  at  tne  rate  of  7  percentam  per  annam,  8ecare( 
in  manner  thereinafter  appearing,  and  also  by  an  assignmei 
by  way  of  mortgage  of  the  leasehold  property  of  the  com 
pkny  bearing  even  date  therewith,  assigned,  by  way  c 
mortgage,  the  plant  and  machinery  mereby  specified 
This  deed  fixed  no  time  for  the  repayment  of  the  sum 
secured,  but  contained  a  power  of  sale,  expressed  in  th 
fullest  terms,  which  the  bank  was  to  be  at  liberty  to  exei 
cise  if  the  company  should  make  default  in  payment  afte 
service  upon  it  of  a  demand  in  writing  under  the  hand  c 
the  manager  or  acting  manager  of  the  Ballarat  branch  c 
the  bank. 

The  second  security,  being  the  further  security  mentione 
in  the  indenture  of  the  22d  of  February,  was  not  execute 
until  the  11th  of  March  in  the  same  year.  It  was  an  instri 
ment  of  mortgage  of  the  leasehold  estate  therein  describe 
of  which  the  company  was  the  registered  proprietor  und( 
tlie  provisions  of  the  Transfer  of  Land  Statute,  otherwig 
known  as  Act  No.  301 ;  and  it  was,  with  one  variation  ths 
will  be  hereafter  noticed,  in  the  form  prescribed  for  mor 
gages  by  that  statute,  and  was  duly  registered  on  the  16t 
of  April,  1873.  The  property  comprised  therein  will  I 
henceforth  called  "the  mine." 

In  1876  the  company  instituted  against  the  bank  and  th 
respondent  Lakeland,  a  purchaser  from  the  bank  of  th 
mortgaged  property,  a  suit  of  which  the  nature  will  hen 
after  be  considered.  On  the  6th  of  December  in  that  yea 
Mr.  Justice  Molesworth  made  an  interlocutory  decree  whicl 
amongst  other  things,  directed  an  account  to  be  take 
against  the  bank  as  mortgagees  in  possession.  The  fu 
bench  of  the  Supreme  Court  of  Victoria  afiirmed,  with  som 
slight  variations,  the  decree  of  Mr.  Justice  Molesworth  by 
decree,  dated  the  3d  of  May,  1877.  Against  this  last  decre 
the  bank  obtained  leave  to  appeal  on  the  16th  of  May  i 
tliat  year.  That  appeal  is  the  first  of  those  of  which  thai 
400j  Lordships  have  now  to  *dispose.  Pending  it,  th 
accounts  directed  by  the  decree  were  taken  in  the  master' 
office  ;  and  on  the  9th  of  August,  1878,  an  order  on  f  urthe 
directions  was  made  by  Mr.  Justice  Molesworth,  which  o 
appeal  was  affirmed  by  the  full  court  by  its  order  of  th 
30th  of  the  following  month.  The  second  appeal  to  Ht 
Majesty  is  against  this  last  order. 

The  two  appeals,  though  heard  together,  will  be  consid 
ered  separately.     The  first  and  principal  objection  taken  t 
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the  interlocutory  decree  is  that  inasmach  as  the  compan}^, 
by  its  bill,  impeached  the  validity  of  the  mortgafi^e  securi- 
ties which  the  court  affirmed,  no  decree  ought  to  have  been 
made  in  the  suit  except  one  of  dismissal  without  prejudice 
to  the  plaintiff's  right  to  bring  a  regular  suit  for  redemption. 
In  support  of  this  contention  the  learned  counsel  for  the 
bank  relied  upon  the  rule  of  courts  of  equity  to  this  effect, 
which  they  insisted  was  established  by  the  case  of  Trough- 
ton  V.  Sinks  {^\  Martinez  v.  Cooper  {*\  Gordon  v.  Hors- 
fall  (•),  Inman  v.  Waring  (*),  Johnson  v.  Fesenmeyer  ('), 
and  Orenver  Mining  Company  v.  Willyams  (*). 

Their  Lordships  do  not  dispute  the  authority  of  these 
cases,  but  conceive  that  the  present  is  distinguishable  from 
them,  and  does  not  fall  within  the  somewhat  strict  and 
technical  rule  affirmed  and  enforced  in  them.  It  will  be 
found  in  all  of  them,  if  examined,  that  whilst  on  the  one 
hand  the  plaintiff  impeached  the  mortgage  securities,  the 
defendant  on  the  other  insisted  on  his  rights  as  mort- 
gagee and  nothing  more;  and  that  the  relation  of  mort- 
gagor and  mortgagee  having  been  established,  the  court 
held  that  the  plaintiff  could  not  be  allowed  to  have  a  decree 
for  redemption  on  a  bill  which  disputed  the  existence  of 
that  relation,  and  contained  no  prayer  for  redemption.  The 
rule  is  treated  as  a  privilege  incident  to  the  character  of 
mortgagee,  which  the  defeiSant  had  throughout  admitted 
and  insisted  on.  But  what  is  the  present  case  ?  The  bill, 
admitting  the  execution  of  the  mortgages,  insists  that  such 
execution  was  vltra  tires  the  then  directors,  and  prays  that 
they  may  be  declared  void  as  against  the  company ;  but  it 
also  states,  and  impugns  as  fraudulent  and  void  against  the 
company,  *a  series  of  transactions  the  effect  of  which,  [401 
if  valid,  would  be  to  destroy  the  company's  right  of  redemp- 
tion, and  to  convert  the  title  of  the  bank  from  a  mortgage 
into  an  absolute  title.  The  28th  paragraph  moreover  con- 
tains a  direct  statement  that  the  sums  advanced  by  the  bank 
upon  the  mortgages  had  been  more  than  satisfied  by  the 
value  of  the  gold  obtained  by  them  from  the  mine.  And 
the  bill  prays,  amongst  other  things,  that  all  the  impeached 
transactions  may  be  declared  void  as  against  the  company  ; 
that  possession  of  the  mine,  and  of  so  much  of  the  plant 
and  machinery  as  remains  in  the  possession  or  control  of 
the  defendants,  may  be  restored  to  the  company  ;  and  that 
an  account  may  be  taken  of  all  gold,  or  the  proceeds  there- 

{')  6  Ves.,  678.  {*)  3  De  G.  dk  Sm.,  729. 

O  2  Russ..  198.  (*)  26  Beav.,  88. 

O  6  Moo.  P.  C,  898.  (•)  86  Beav.,  863. 
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of,  received  by  the  bank,  or  which  but  for  their  wilful  d< 
fault  might  have  been  received  from  the  mine,  and  of  tl 
proceeda  of  any  machinery  and  plant  sold  by  the  defenc 
ant8,  and  for  payment  of  what  may  be  found  due  on  takir 
the  account  together  with  interest  thereon,  "the  plainti 
offering  and  uadertaking  to  pay  or  allow  to  the  defendam 
all  aunis  properly  expended  by  them  respectively  in  tl 
working  of  the  said  mine,  for  the  substantial  benefit  of  tl 
propert}^  and  also  all  other  just  credits ;  and  that  a 
proper  and  necessary  accounts  may  be  taken,  and  all  nece 
sary  directions  given." 

The  bank  by  its  answer,  not  relying  wholly  on  its  title  [ 
unpaid  mortgagee,  with  all  the  privileges  as  well  as  liabil 
ties  incident  thereto,  maintained  the  validity  of  the  transa 
tions  subsequent  to  the  mortgages  which  were  impeached  b 
the  bill ;  alleged  that  under  the  circumstances  thereinbefoi 
appearing  it  became  absolutely  entitled  to  the  property  con 
prised  in  the  mortgages ;  submitted  that  it  was  not  liable  t 
account  to  the  company,  or  to  any  other  person,  for  its  dea 
inge  therewith,  or  for  the  proceeds  of  the  sale  of  any  of  tt 
Baid  property  ;  and  denied  that  the  plaintiffs  had  any  titl 
tOj  or  riglit,  or  interest  in  the  property  the  subject  of  th 
suit,  or  the  accounts  thereby  sought. 

From  this  statement  of  the  somewhat  loose  and  informs 
pleadinga  in  the  cause,  it  plainly  appears  that  the  issue 
raised  between  the  company  and  the  bank  were  not  mere! 
mortgagR  or  no  mortgage,  but  further,  whether,  by  meaii 
of  its  acts  subsequent  to  the  impeached  mortgage  the  ban 
402]  had  ceased  to  be  mortgagees,  and  *had  become  absc 
lute  owners.  The  court  was  bound  to  try  all  those  issuer 
The  disraissal  of  the  suit  might  have  been  taken  to  affiri 
the  title  set  up  by  the  bank  generally,  or  would  at  leae 
have  left  its  claim  to  more  than  a  mere  mortgage  title,  sub 
js3ct  to  redemption,  open  to  future  litigation.  Again,  if  th 
company,  as  the  court  observed,  failed  to  establish  its  righ 
to  have  the  mortgages  set  aside,  but  succeeded  on  all  th 
other  issues^  the  result  was  only  to  modify  the  relief  praye< 
by  the  bill,  and  it  was  obviously  necessary  to  direct  the  ac 
counts  ancillary  to  that  modification  in  order  to  ascertaii 
whetlier,  as  alleged  by  the  bill,  the  bank's  advances  on  th 
footing  of  the  mortgages  had  been  more  than  satisfied  bj 
their  rect^ipts,  or  whether  there  was  still  any  balance  dm 
to  them  in  respect  of  those  advances.  Their  Lordships  are 
therefore,  of  opinion  that  the  rule  invoked  does  not  appl] 
to  such  a  case  as  the  present,  and  conceive  that  they  are  ii 
^fiome  measure  supported  in  that  opinion  by  the  cases  o 
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MbntgoTnery  v.  Calland  (*)  and  The  Incorporated  Society  v. 
Richards  (*),  which  will  be  hereafter  noticed  with  respect 
to  the  other  questions  raised  at  the  hearing  of  these  appeals. 
They  prefer  to  rest  their  judgment  on  this  point  upon  the 
distinction  taken  above  rather  than  upon  the  general  prin- 
ciple upheld  in  Parker  v.  M'Kennai^),  The  London  Char- 
tered Bank  v.'  Lempriere{*\  and  Hilliard  v.  Eiffe{^\ 
because  those  decisions  relate  to  what  should  be  done  on 
the  failure  of  the  plaintiff  to  prove  allegations  of  fraud  in 
general  cases,  whereas  the  rule  invoked  by  the  bank  in  this 
case  is  one  based  upon  the  relation  of  mortgagor  and  mort- 
gagee. The  principle,  however,  of  these  decisions,  so  far 
as  it  is  applicable  to  this  case,  is  in  favor  of  the  company. 

Assuming,  then,  that  the  bill  ought  not  to  have  been  dis- 
missed on  the  ground  sug|;ested,  their  Lordships  have  to 
consider  whether  the  questions  determined  in  favor  of  the 
company  were  correctjy  so  determined,  and  whether  the  de- 
cree based  on  such  findings  was  incorrect  either  in  substance 
or  in  form. 

Little,  if  anything,  was  urged  at  the  bar  by  way  of  argu- 
ment to  show  that  the  declarations  of  this  decree  touching 
the  *transactions  subsequent  to  the  execution  of  the  [403 
mortgages  were  incorrect. 

The  first  of  these  transactions  is  the  execution  sale  to 
Cuthbert  in  trust  for  the  bank  on  the  6th  of  August,  1874, 
which  is  the  root  of  the  title  set  up  by  the  bank  to  an  abso- 
lute interest  in  the  mortgaged  properly.  The  facts  proved 
as  to  this  were  the  following.  In  the- preceding  month  of 
July  the  company,  being  indebted  to  the  bank  in  the  sum  of 
£15,384,  and  being  otherwise,  as  it  would  seem,  .in  an  un- 

J)ro8perou8  condition,  a  scheme  was  set  on  foot  for  the 
ormation  of  a  new  company,  for  the  issue  of  new  shares 
the  proceeds  whereof  were  to  be  applied  partly  in  reduction 
of  the  debt  to  the  bank,  and  for  vesting  the  property,  sub- 
ject to  the  mortgage,  in  this  new  company.  This,  of  course, 
could  not  be  legitimately  effected  except  with  the  consent  of 
the  requisite  number  of  shareholders  ascertained  by  proceed- 
ings duly  had  under  the  provisions  of  the  deed  of  associa- 
tion of  the  company.  No  such  proceedings  were  had.  The 
course  of  action  adopted  was  to  cause  the  company's  interest 
in  the  mortgaged  premises  to  be  seized  and  sold  in  execution 
in  a  collusive  action,  the  proceedings  wherein  were  previ- 
ew) U  Sim.,  79.  (<)  Law  Rep.,  4  P.  C,  572;  6  Eng. 
O  1  D.  A  War..  158.                                R.,  1»7. 

(»)  Law  Rep.,  10  Ch.,  96 ;  11  Eng.  R.,  (»)  Law  Rep.,  7  H.  L.,  89  ;  9  Eng.  R., 
456.  27. 
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ously  arranged  between  the  then  directors  of  the  compan 
and  tlieir  solicitor,  and  the  manager  (Robson)  and  thesi 
licitor  (Cuthbert)  of  the  bank,  the  purchaser  at  the  executic 
being  Cuthbert,  as  trustee  for  the  bank.  One  reason  wh 
the  bank  thus  became  purchaser  seems  to  have  been  the  a] 
prehension  that  any  stranger  who  purchased  might  questic 
the  validity  of  the  mortgages.  The  bank,  through  Cuthbei 
afterwards  transferred  the  interest  purchased  at  the  execi 
tion  sale  to  trustees  for  the  new  company,  receiving  fro 
the  latter  the  sum  of  £3,400  in  reduction  of  the  balance  di 
upon  the  mortgage. 

It  19  clear  that  by  these  collusive  proceedings  the  ban 
could  obtain  no  good  title  against  the  company,  and  th 
the  Supreme  Court  of  Victoria  was  right  in  so  declarin 
Btit  it  IS  equally  clear  (and  this  is  material  to  one  questic 
raised  touching  the  form  of  the  decree)  that,  although  tl 
ultimate  object  6t  the  contrivance  was  to  substitute  the  ne 
for  the  old  company  as  mortgagors,  with  a  right  of  redem 
tion,  the  effect  of  the  proceedings,  if  valid,  would  have  be^ 
to  vest  the  interest  oi  the  old  company,  i.e.,  the  equity 
redemption,  in  the  bank  between  the  date  of  the  executi( 
40  i]  *sale  and  that  of  the  subsequent  transfer  to  the  ne 
company,  and  to  make  them  absolute  owners  of  the  moi 
gfignd  premises  d^iring  that  period.  That  this  has  been  tl 
view  of  its  rights  taken  by  the  bank  is  shown  by  the  thi 
of  its  grounds  of  appeal  from  Mr.  Justice  Molesworth  to  ti 
full  bench  of  the  Supreme  Court  of  Victoria,  and  by  the  fii 
of  the  '*  reasons"  of  its  case  in  this  appeal. 

Tlie  next  material  act  of  the  bank  was  the  issue  of  tl 
notice  of  the  lOth  of  February,  1875  (the  terms  and  effect 
which  will  be  afterwards  considered).  This  was  somewh 
inconsistently  served  upon  the  old  as  well  as  upon  the  m 
company. 

Til  en  came  the  preceedings  of  the  5th  of  March,  1876,  n 
der  which  the  mortgaged  premises  were  put  up  for  sale, 
under  the  powers  of  sale  contained  in  the  indenture  of  assig 
nient  and  instrument  of  mortgage,  and  knocked  down  to  t 
Messrs.  Davey.  This  transaction  has  also  been  declared  1 
the  decree  to  be  void  as  against  the  company.  A  questl 
lias  been  raised  whether  it  was  an  actual  sale,  or  a  mere  ba 
ing  in  of  the  property  put  up  for  sale.  In  neither  view  c 
It  have  had  any  effect  on  the  right  of  the  company.  On  t 
second  hypothesis  it  would  necessarily  leave  the  rights 
all  parties  as  they  were ;  on  the  first,  the  sale  would  be  ii 
ppachable  by  the  company,  on  the  ground  that  the  Dave 
Were  merely  nominal  purchasers  on  behalf  of  the  bank,  wb 
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as  mortgagees  selling  under  their  power  of  sale,  could  not 
Bell  to  themselves. 

The  last  and  most  important  transaction  to  be  considered 
is  the  sale  to  Lakeland,  both  of  the  plant  and  machinery  and 
of  the  mine,  for  one  lump  sum  of  £6,000,  under  the  memo- 
randum of  agreement  of  the  15th  of  September,  1875.  Mr. 
Justice  Molesworth  held  that  this  sale  was  unwarranted  as 
between  the  company  and  the  bank ;  but  as  between  the 
company  and  Lakeland  was  valid  as  to  the  plant  and  ma- 
chinery, but  not  as  to  the  mine.  The  full  court,  however 
(and,  there  being  no  cross  appeal,  its  decision  on  this  point 
must  be  accepted  as  final),  held  that,  as  between  all  parties, 
the  sale  was  valid  as  to  the  plant  and  machinery,  but  not  as 
to  the  mine.  The  question,  therefore,  is  reduced  to  that  of 
the  validity  of  the  sale  of  the  mine. 

Mr.  Justice  Molesworth,  being  doubtless  more  familiar 
than  we  *are  here  with  the  provisions  of  the  Transfer  [405 
of  Land  Statute,  and  their  application,  summarily  disposed 
of  this  question  by  saying,  "  1  do  not  think  the  bank  effect- 
ually sold  Lakeland  the  mining  lease.  It  could  only  make 
title  under  301,  and  did  not."  This  point,  however,  having 
been  raised  at  the  bar  with  some  distinctness,  at  least  in  Mr. 
Southgate's  reply,  their  Lordships  will  deal  with  it  more  in 
detail. 

It  is  not  immaterial  to  consider  in  what  character  the  bank 
was  dealing  with  Lakeland  in  this  transaction.  On  the  face 
of  the  agreement  of  the  15th  of  September,  1875,  they  do 
not  purport  to  be  acting  as  mortgagees  exercising  a  power 
of  sale.  According  to  their  case,  they  were  then  the  abso- 
lute owners  of  the  mine,  inasmuch  as  whatever  right  of 
redemption  had  existed  in  the  old  company  had  been  extin- 
guished by  the  sale  to  Cuthbert  in  1874,  and  whatever  right 
of  redemption  had  ever  existed  in  the  new  company  had 
been  extinguished  by  the  execution  proceedings  taken  in 
March,  1875,  against  that  company  (which  thenceforth  dis- 
appeared from  the  scene),  and  by  the  subsequent  assign- 
ment from  Hardy  to  the  bank.  It  is  hardly  necessary  to 
observe  that  a  sale  of  the  mine  by  the  bank  in  the  character 
of  absolute  owners,  which,  as  between  them  and  the  com- 
pany, they  did  not  possess,  could  not  pass  a  good  title 
against  the  company. 

If,  however.  Lakeland,  to  use  Mr.  Justice  Molesworth' s 
expression,  is  "entitled  to  the  benefit  of  all  the  muddled 
titles  and  powers  which  the  bank  had  to  convey  to  him,"  and 
the  sale  is  to  be  treated  as  made  by  the  bank  in  exercise  of 
the  power  given  by  the  instrument  of  mortgage,  the  trans- 
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action  is  impeachable  upon  other  grounds.  The  companj 
was  the  registered  owner  of  the  mine  under  the  provision? 
of  the  Transfer  of  Land  Statute,  and  the  mortgage  was  madi 
under  and  subject  to  the  provisions  of  the  83d  and  follow 
ing  sections  of  that  act,  and  was  duly  registered  thereunder 
The  instrument  itself  is  in  the  form  set  forth  in  the  12tl 
schedule  to  the  act,  except  that  it  contains,  as  that  fom 
permits,  a  special  covenant  or  agreement,  which  will  be  here 
after  considered.  Hence  the  only  way  in  which  the  mort 
gagee  could  extinguish  the  rights  of  the  mortgagor  in  th< 
mine  was  by  foreclosure,  under  31  Vict.  No.  317  (of  whicl 
there  is  no  question  here),  or  by  a  sale  under  the  84th,  85tb 
406]  and  87th  sections  of  the  Transfer  *of  Land  Act.  Th 
84th  section  provides  that  if  the  mortgagor  shall  make  de 
fault  in  payment  of  the  principal  sum  or  interest,  and  sucl 
default  shall  be  continued  for  one  month,  or  for  such  othe 
period  of  time  as  may  therein  for  that  purpose  be  expressl; 
fixed,  the  mortgagee  may  serve  on  the  mortgagor,  in  th 
manner  therein  specified,  notice  in  writing  to  pay  the  mone; 
owing  on  the  mortgage.  The  86th  section  provides  that  i 
such  default  shall  continue  for  one  month  after  the  servio 
of  such  notice,  or  for  such  other  period  as  may  in  such  morl 
gage  be  for  that  purpose  fixed,  the  mortgagee  may  sell  th 
land,  giving  him  ample  powers  and  discretion  as  to  the  mod 
of  sale,  and  providing  that  no  purchaser  shall  be  bound  to  se 
or  inquire  whether  such  default  as  aforesaid  shall  have  bee 
made  or  have  continued,  or  whether  such  notice  as  aforesai( 
shall  have  been  served,  or  otherwise  into  the  propriety  o 
regularity  of  any  such  sale.  The  87th  section  provides  thai 
upon  the  registration  of  any  transfer  signed  by  a  mortgage 
for  the  purpose  of  such  sale  as  aforesaid,  the  estate  an 
interest  of  the  mortgagor  in  the  land  therein  described  a 
the  time  of  the  registration  of  the  mortgage,  shall  pass  t 
and  vest  in  the  purchaser,  freed  and  discharged  from  a' 
liability  on  account  of  the  mortgage,  &c. 

The  special  clause  in  the  instrument  of  mortgage  was  t 
the  effect  that,  notwithstanding  anything  contained  in  th 
Land  Transfer  Act,  it  should  be  lawful  for  the  bank,  in  th 
event  of  default  being  made  in  the  payment  of  the  principj 
money  and  interest  secured  "on  such  defnand  being  mad 
as  aforesaid,"  immediately  to  serve  such  notice  of  deman 
as  aforesaid  in  the  manner  prescribed  by  the  84th  section  c 
the  statute  on  the  company,  and,  after  the  expiration  ( 
fourteen  days  from  the  service  of  the  notice  of  demanc 
to  sell  the  land  in  pursuance  of  the  powers  in  that  beha 
vested  in  the  mortgagee  under  the  86th  section  of  the  statuti 
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It  has  been  argued  that  the  demand  of  the  10th  of  Feb- 
ruary, 1875,  was  the  only  notice  of  demand  which,  under 
this  clause,  was  requisite  in  order  to  support  a  sale  made 
fourteen  days  after  this  service  in  pursuance  of  the  statutory 
power.  The  clause  is  not  very  clearly  worded,  but  their 
Lordships  cannot  agree  in  this  construction  of  it.  A  de* 
marrd  was  necessary  in  order  to  fix  the  time  of  payment. 
Until  its  service  there  could  be  no  default,  and  it  may  be 
further  remarked  that  the  demand  actually  served  makes 
*no  reference  to  the  statutory  mortgage  of  the  mine,  [407 
but  merely  specifies,  as  the  consequence  of  the  failure  to 
make  payment  forthwith,  that  the  bank  will  proceed  to  ex- 
ercise all  or  such  of  the  powers  contained  in  the  bill  of  sale 
(of  the  chattels)  as  it  shall  see  fit.  The  clause  in  question 
seems  to  their  Lordships  expressly  to  require  service  of  some 
notice  of  demand  to  he  made  after  default  in  payment.  It 
may  qualify  the  84th  section  by  allowing  that  notice  of  de- 
mand to  be  served  immediately  instead  of  ''one  month" 
after  default^  and  the  85th  section  by  allowing  the  sale  to 
be  made  fourteen  days  instead  of  one  month  after  service  of 
BQch  notice,  but  it  does  no  more.  It  does  not  deprive  the 
mortgagor  of  the  right  to  have  a  notice  of  demand  served 
upon  him,  after  he  is  in  default,  as  a  necessary  preliminary 
to  a  sale  under  the  statutory  power.  From  a  case  recently 
before  their  Lordships  {Campbell  v.  Commercial  Bank  of 
Sydney),  which  arose  upon  similar  provisions  in  a  New 
South  Wales  Act,  it  may  be  inferred  that,  upon  an  appli- 
cation to  complet'e  the  title  of  the  purchaser  by  registration 
tinder  the  87th  section,  an  objection  on  the  ground  of  the 
failure  to  serve  a  proper  notice  of  demand  might,  and  prob- 
ably would,  have  been  taken  by  the  Registrar.  Again,  it 
follows  from  both  the  43d  and  the  87th  sections  of  the  act 
under  consideration,  that,  whether  the  transaction  with 
Lakeland  be  regarded  as  a  sale  by  absolute  owners  or  as 
one  by  mortgagees  under  the  statutory  power,  no  interest  in 
the  mine  could  effectually  pass  to  the  purchaser  until  regis- 
tration, and  consequently  tnat  the  agreement  of  the  15th  of 
September,  1876,  was  a  mere  agreement  for  sale  which,  what- 
ever ec[uities  it  created  between  the  bank  and  Lakeland,  left 
the  prior  equitj^  of  the  company  untouched. 

Their  Lordsnips  have  now  to  deal  with  the  particular  ob- 
jections taken  to  the  form  of  the  decree.  In  order  to  esti- 
mate the  weight  of  these,  it  will  be  well  to  consider  what  was 
the  general  nature  of  the  decree  to  be  made  in  a  suit  so 
framed,  and  upon  the  facts  so  found.  The  suit  was  in  the 
nature  of  an  equitable  ejectment,  in  which  each  party  claimed 
33  Eng.  Rep.  20 
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an  absolute  interest  in  the  property,  for  the  profits  of  whic 
the  bill  sought  an  account.  The  court,  taking  an  interna 
diate  view  of  the  rights  of  the  parties,  found  that  the  relatic 
of  mortgagor  and  mortgagee  originally  subsisted  betwee 
408]  *the  parties,  and  had  never  been  effectively  dete 
mined ;  that  the  transactions  on  which  the  bank  relied  i 
making  their  title  absolute  were  void  against  the  compani 
that  consequently  it  was  necessary  to  take  an  account  ( 
what,  if  anything,  remained  due  upon  the  mortgage,  and  I 
ascertain  whether,  as  alleged  by  the  company,  the  bank 
charge  had  been  satisfied  when  the  bill  was  filed. 

To  such  a  state  of  things  the  observations  of  Lord  S 
Leonards,  in  the  case  of  the  Incorporated  Society  v.  Hid 
ards  ('),  apply.  When  pressed  to  give  the  defendants  tl 
advantages  of  a  mortgagee  in  an  ordinary  suit  for  redem 
tion,  he  said,  "  This  is  a  peculiar  case,  and  cannot  be  treat* 
as  the  ordinary  case  between  mortgagee  and  mortgage 
Here  you  set  up  a  title  adverse  to  the  owner;  and  when 
creditor  denies  his  character  as  such,  and  claims  as  owne 
I  cannot  allow  him  to  fall  back  on  his  original  character 
creditor,  as  if  he  had  never  departed  from  it.  I  will  nev 
allow  a  party,  who  has  put  tne  owner  at  arm's  length, 
turn  round,  when  defeated,  and  claim  all  the  benents  i 
tached  to  the  character  of  a  fair  creditor." 

The  particular  objections  to  the  form  of  the  interlocuto 
decree  will  now  be  considered  in  detail.  The  first  was  th 
it  charges  the  bank  as  mortgagee  in  possession  from  the  6 
of  August,  1874,  the  date  when  Cuthbert  took  possession 
the  mine.  This  objection  was  but  faintly  pressed,  since 
is  obviously  for  the  interest  of  the  bank  that  the  accou 
should  cover  the  period  between  that  date  and  Februai 
1876,  when  the  bank  resumed  actual  possession,  inasmu 
as  the  yield  of  the  mine  whilst  the  new  company  worked 
was  worth  only  £7  19^.,  whilst  the  sums  allowed  for  d 
bursements  during  the  same  period,  and  for  which  the  bai 
got  credit  in  account,  amount  to  £4,256  6^.  6d,  In  any  cai 
however,  the  direction  appears  to  their  Lordships  to  be  C( 
rect,  because  it  is  consistent  with  the  facts  established,  a 
with  the  claim  of  the  bank  to  an  absolute  title  in  the  mi 
as  against  the  company  from  the  date  of  the  sheriff's  sale 
Cuthbert. 

The  second  and  third  objections  were  that  the  decree 
roneously  treats  the  bank  as  chargeable  with  the  value 
409]    the  gold  obtained,  *first,  by  the  new  company,  a 
secondly,   by  Lakeland.     Their  Lordships  are  of  opini 

0)  1  D.  <t  War.,  834. 
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that  the  bank  was  properly  so  treated.  As  mortgagees  in 
possession  they  were  admittedly  accoantable,  not  only  for 
their  actaal  receipts,  but  for  what  but  for  their  wilful  de- 
fault they  might  have  received.  And  it  appears  to  their 
Lordships  that  whatever  was  received  by  those  whom  it  has 
been  found  the  bank  put  into  possession  without  just  title, 
and  in  derogation  of  the  company's  rights,  has  correctly  been 
held  to  fall  within  this  category. 

Another  objection  taken  to  tne  decree  was  that,  as  varied 
by  the  full  bench,  it  made  the  bank  chargeable  with  interest 
on  the  principal  moneys  for  which  it  was  held  accountable. 
And  the  learned  counsel  for  the  bank  relied  much  upon  the 
general  rule  aflSrmed  in  Nelson  v.  Booth  ('),  to  the  effect 
that  a  mortgagee  in  possession  is  not  chargeable  with  inter- 
est on  his  receipts  if,  when  betook  possession,  an  arrear  of 
interest  was  due  to  him.  This,  however,  as  has  been  shown, 
is  not  an  ordinary  redemption  suit,  and  the  before  cited  case 
of  the  Incorporated  Society  v.  Richards  (')  is  a  clear  au- 
thority that  in  an  exceptional  case  like  this  the  defendant 
cannot  claim  the  immunities  of  an  ordinary  mortgagee. 
There  Lord  St.  Leonards  ordered  the  account  to  be  taken 
with  annual  rests.  Such  a  direction,  though  more  usual,  is 
in  terms  less  favorable  to  the  defendant  than  that  contained 
in  the  decree  under  appeal,  which  amounts  only  to  one  that 
interest  be  allowed  on  both  sides  of  the  account.  That  it 
was  competent  to  the  court  in  the  circumstances  to  give  such 
a  direction  their  Lordships  entertain  no  doubt.  The  ques- 
tion whether  the  master  has  correctly  calculated  interest 
under  that  direction  was  one  which  could  only  be  raised  on 
an  exception  to  his  report,  and  the  bank  filed  no  exceptions 
thereto.  Their  Lordships  may,  however,  remark  that  he 
seems  to  have  acted  correctly  in  allowing  compound  inter- 
est with  half  yearly  rests  on  the  mortgage  debt,  that  debt 
being  the  balance  of  a  current  banking  account  kept  in  that 
way;  and  that,  if  the  interest  was  to  be  so  calculated  on  one 
side  of  the  account,  it  ought,  by  parity  of  reason,  to  be  cal- 
culated in  the  same  way  on  the  other  side.  Whether  the 
bank  ought  to  have  been  charged  with  compound  interest 
on  the  balance  found  due  from  it  to  the  *company  [410 
on  the  31st  of  March,  1876,  after  that  date  is,  perhaps,  a 
question  which  might  have  been  successfully  raised  by  an 
exception  to  the  report.  But  it  was  not  so  raised.  Another 
objection  taken  was  that  the  interlocutory  decree,  instead 
of  directing,  as  in  an  ordinary  redemption  suit,  the  taxation 
of  the  bank's  costs,  and  the  addition  of  the  certified  amount 

(I)  8  De  G.  <k  J.,  1 19.  (»)  1  D.  &  War.,  884. 
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of  them  to  the  amount  due  for  principal  and  interest  on  tl 
mortgage,  reserved  the  consideration  of  them  until  aft 
the  taking  of  the  account.  It  is  suflScient  on  this  to  say  thi 
in  a  suit  of  this  character  such  a  reservation  was,  in  the 
Lordships'  judgment,  within  the  discretion  of  the  court,  ar 
consistent  with  usual  practice.  •  Whether  the  court,  und< 
the  reservation,  was  right  in  making  the  order  as  to  cos 
which  it  made  on  further  direction,  is  a  question  which  wi 
he  considered  on  the  other  appeal.  That  the  costs  of  tl 
first  appeal  to  the  full  court  were  within  the  discretion  i 
that  court  their  Lordships  have  no  doubt.  Nor  would  tht 
see  any  grounds  for  impeaching  the  soundness  of  the  pa 
ticular  exercise  of  that  aiscretion  were  it  proper  to  entertai 
an  appeal  on  that  ground. 

An  objection  on  which  their  Lordships  have  felt  great 
difficulty  is  that  taken  to  the  direction  in  the  decree,  i 
finally  drawn  up,  that  the  bank  should  be  charged  wil 
*' what  but  for  its  wilful  negligence  and  default  would  ha^ 
been  the  clear  proceeds  of  the  sale  of  the  said  plant  and  m 
chinery." 

The  bill,  which  is  loosely  drawn,  made  no  special  case  i 
to  the  sale  of  the  plant  and  machinery  at  an  undervaln< 
otherwise  than  by  alleging  in  the  35th  paragraph  that  tl 
sum  of  £6,000  was  considerably  less  than  the  value  of  tl 
mine  and  property  sold  to  Lakeland,  as  the  bank  we 
knew,  and  that  a  larger  sum  had  been,  previously  to  tl 
sale  to  Lakeland,  offered  for  the  said  property;  and  as  t 
the  plant  and  machinerv  prayed  only  for  an  account  '*( 
the  proceeds  of  any  machinery  or  plant  sold  by  the  defenc 
ants  or  either  of  them  ;"  saying  nothing  about  negligence  ( 
wilful  default. 

Some  evidence  was,  however,  given  at  the  hearing  touchiu 
an  offer  of  £8,000  for  mine  and  plant,  and  the  value  of  tl 
latter ;  and  Mr.  Justice  Molesworth,  coming  to  the  coi 
elusion  that  the  whole  of  the  transaction  with  Lakeland  wt 
fraudulent  and  void  as  against  the  company,  decreed  that  tl 
411]  bank  should  be  charged  **' with  the  diminution  of  tl 
value  of  the  mining  plant  and  machinery  caqsed  by  its  sel 
ing  in  excess  of  its  replacing ;  and  with  the  full  value  of  tl 
mining  plant  and  machinery  sold  to  Lakeland."  His  d 
cree,  therefore,  so  far  as  it  related  to  the  plant  sold  to  Lak 
land,  was  consistent  with  his  finding ;  and  it  cannot  be  sai 
that  there  was  not  some  evidence  to  support  both.  Tl 
difficulty,  however,  arises  on  the  decree  as  modified  by  tl 
full  court.  Their  judgment  says,  on  this  point,  ''  We  thinl 
however,  that  the  decree  must  be  varied.     We  consider  ths 
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the  sale  of  the  chattels  was  not  unwarranted,  and  that  the 
bank  ouglit  not  to  be  charged  with  the  value  of  the  plant, 
&c.;"  and,  after  dealing  with  the  notice  of  demand  and  its 
efifect,  adds,  ^'the  declaration  that  the  sale  to  Lakeland  was 
unwarranted  as  against  the  plaintiffs,  and  that  the  bank 
sliould  be  charged  with  the  diminution  in  value  of  the  mining 
plant  and  machinery  comprised  in  the  mortgage,  must  both 
be  omitted,  but  the  bank  must  be  charged  with  what  but  for 
wilful  negligence  and  default  would  have  been  the  clear  pro- 
ceeds of  the  sale  of  the  plant  and  machinery."  And  the  de- 
cree was  varied  accordingly.  At  first  sight  the  first  passage 
cited  from  this  judgment  seems  to  be  inconsistent  with  what 
follows,  and  with  the  decree  ;  but  upon  consideration  their 
Lordships  are  of  opinion  that  the  words  *'the  bank  ought 
not  to  be  charged  with  the  value  of  the  plant,"  &c.,  must 
be  taken  to  refer  to  the  higher  value  of  the  plant  and  ma- 
chinery before  the  diminution  of  that  value  by  the  cause 
contemplated  by  Mr.  Justice  Molesworth,  and  that  the 
learned  judges  did  not  thereby  intend  to  overrule  Mr.  Justice 
Molesworth' s  conclusion  that  the  plant  sold  to  Lakeland 
was  sold  for  less  than  its  true  value. 

There  was  no  constat  of  what  was  actually  received  by 
the  bank  from  Lakeland  in  respect  of  the  plant,  one  lump 
sum  of  £6,000  having  been  paid  for  both  mine  and  plant,  ^ 
and  some  inquiry  on  this  point  was  therefore  necessary.  IV 
the  court  were  satisfied  that  the  price  paid  for  both  subjects 
was  a  fair  one,  the  proper  inquiry  was,  of  course,  how  much 
of  the  £6,000  was  attributable  to  the  price  of  the  mine,  and 
how  much  to  the  price  of  the  plant.  On  the  other  hand,  if 
it  had  grounds  for  supposing  that  the  plant  had  been  sold 
at  an  undervalue  owing  to  the  want  of  due  care  and  dili- 
gence, the  ordinary  reference  to  the  master  would  be  to 
charge  *the  defendants  with  what  but  for  their  wilful  [412 
negligence  and  default  might  have  been  received.  The  full 
court  appears  to  have  corrected  the  judgment  and  decree  of 
Mr.  Justices  Molesworth  by  substituting  this  direction  for 
his  direction  to  charge  the  bank  with  the  full  value  of  the 
plant  and  machinery,  a  change  in  favor  of  the  defendants. 

Upon  the  whole,  their  Lordships  have  come  to  the  con- 
clusion that  the  full  court,  as  well  as  Mr.  Justice  Moles- 
worth, had  sufiicient  grounds  for  holding  that  the  plant 
might  have  been  sold  for  less  than  could  have  been  obtained 
for  it,  regard  being  had  to  the  36th  paragraph  of  the  bill,  to 
the  evidence  in  the  cause,  and  to  the  conduct  of  the  bank  in 
selling  for  one  sum  that  which  they  had  a  right  to  sell  with 
that  which  they  had  no  right  to  sell.    They  are  therefore  of 
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opinion  that  the  appeal  against  the  interlocutory  decre 
wholly  fails. 

Little  need  be  said  on  the  second  appeal.  It  has  alread 
been  remarked,  that  if  the  interlocutory  decree  is  right  n 
^[uestion  can  be  raised  as  to  the  accounts  taken  under  il 
inasmuch  as  the  bank  filed  no  exception  to  the  master's  n 
port.  The  case  is  still  stronger  against  the  bank  on  thi 
point,  for  it  appears  from  Mr.  Justice  Molesworth's  jud^ 
ment  that  the  plaintiffs  having  filed  exceptions,  of  whic 
some  were  allowed,  the  defendants  consented  that  instead  ( 
sending  the  case  back  to  the  master,  the  court  should  dra 
up  an  order  as  of  the  22d  of  July,  1878,  fixing  the  amouc 
due  from  the  bank  at  £6,815  11^.  The  onlv  question  iht 
remained  was,  what  was  to  be  done  as  to  tne  costs  of  tl 
suit.  Now  not  only  had  the  bank  set  up,  and  failed  1 
prove,  a  title  to  an  absolute  interest  in  the  property,  m 
only  had  it  sought  to  destroy  the  right  of  its  mortgagor  b 
a  series  of  verv  questionable  transactions,  but  it  had  the 
been  found  to  have  been  overpaid,  in  its  character  of  mor 
gagee,  when  the  bill  was  filed.  These  circumstances  wei 
amply  suflicient  to  deprive  it. of  the  ordinary  right  of 
mortgagee  to  the  costs  of  suit,  and  to  bring  the  question  I 
whom  the  costs  were  to  be  bbrne  within  the  discretion  of  tl 
court.  Their  Lordships  can  see  no  ground  for  interferinj 
contrary  to  the  ordinary  practice  of  this  tribunal,  with  th 
discretion,  and  must  therefore  humbly  advise  Her'MajesI 
to  aflirm  the  decree  of  the  3d  of  May,  1877,  and  the  decret 
413]  *order  of  the  30th  of  September,  1878,  and  to  dismi 
these  appeals  with  costs. 

Solicitors  for  the  appellant :   Wadeson  <6  Malleson. 
Solicitor  for  the  respondent  company :  Thomas  Randal 
Solicitors  for  respondent  Lakeland:  Brundrett^  Randc 
&  Oovett. 


In  the  absence  of  an  agreement  be- 
tween tbe  parties,  the  receipt  of  rents 
and  profits  from  mortgaged  premises 
bj  a  mortgagee  in  possession,  to  an 
amount  sufficient  to  satisfy  the  mort- 
gage, is  not  a  legal  satisfaction  there- 
of. The  mortgagor  must  resort  to  an 
accounting  in  equity  in  order  to  have 
such  receipts  so  applied  ;  and  until 
they  are  applied  in  satisfaction  by  a 
judgment  of  the  court,  the  character 
of  the  mortgagee  as  mortgagee  in  pos- 
session is  not  divested,  and  the  legal 
action  of  ejectment  cannot  be  main- 


tained against  him  or  his  grantee:  Hi 
bell  f>.  Moulson,  53  N.  Y..  225. 

Though  such  rents  and  profits  an 
a  valid  set  off  or  defence. 

Equity  regards  that  as  done  whi 
ought  to  be  done :  1  Story's  Eg.  Jn 
§  64  g.;  1  Pomeroy's  Ea.  Jur.,  §  3fi3 

Where  the  right  of  trie  payee  to 
dorse  without  recourse  appears,  si 
stantial  justice  is  promoted,  by  rega 
ing  it  as  done,  and  its  being  done 
the  merest  matter  of  form :  Moore 
Cross.  19  N.  Y.,  227,  230,  17  He 
Pr.,  385,  889. 
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It  was  not  necessary  that  the  mort- 
gagee should  go  through  the  form  of  ap- 
plying the  money  so  paid  on  the  mort- 
gage. The  law  looks  through  mere  form 
to  the  proper  legal  effect  of  the  transac- 
tion :  Prati  v.  Foote.  9  N.  Y.,  463. 4«8, 
10  id.,  601  :  Beach  v.  Smith,  80  id., 
131  ;  Rogers  «.  Hosack's  Exrs.,  IS 
Wen4*.  So ;  Patterson  v.  Guardians, 
1  Jurist,  k  Norm.,  523,  526;  Mer- 
chants'  Bank  v.  Elderkin,  25  N.  Y., 
179-180. 

There  can  be  no  necessity  in  such  a 
case  for  showing  an  express  agreement 
to  accept  the  cneck  in  payment ;  the 
transaction  is  per  se  a  payment.  So 
far  as  any  agreement  is  necessary,  it 
arises  by  implication  from  the  acts 
done  :  Pratt  v.  Foote,  9  N.  Y.,  468,  10 
id.,  601  ;  Kelly  «.  Bruce,  17  N.  Y. 
Weekly  Dig.,  39. 

Their  agreement  alone,  in  this  re- 
spect, without  more,  is  sufficient :  Ro- 
gers V.  Hosack's  Exrs.,  18  Wend.,  839. 

Where  the  mortgagee  takes  posses- 
sion of  the  mortgaged  premises  before 
foreclosure,  and  occupies  them  himself, 
he  must  account  for  the  rents  and 
profits,  at  the  rate  of  rent  which  the 
premises  by  ordinary  care  would  have 
produced,  exclusive  of  taxes  and  re- 
pairs :  Van  Buren  v.  Olmstead,  5  Paige, 
9,  12  ;  Quinn  v.  Brittain.  3  Edw.  Ch., 
314,  315  ;  Hubbell «.  Moulson,  53  N.  Y, 
229  ;  Hughes  «.  WjlUams,  12  Ves.,  494  ; 
Montague  v.  Boston,  etc.,  124  Mass., 
243,  246;  Kelly  «.  Bruce,  17  N.  Y. 
Weekly  Dig.,  39,  29  Hun,  144,  mem.; 
Matthews  v,  Memphis,  etc.,  28  Alb.  L. 
J.,  136,  2  Sup.  Ct.  Repr..  780,  786. 

See  Peugh  v.  Davis,  2  Mackey,  23, 
96  U.  8.,  332 ;  Morris  v.  Budlong,  78 
N.  Y..  543,  555 ;  Argall  v.  Pitts,  Id., 
239. 

So  if  he  have  not  kept,  and  does  not 
present,  proper  accounts  so  as  to  show 
satisfactorily  the  real  receipts  and  dis- 
harsements,  he  is  liable  for  a  reason- 
able rental  :  Montgomery  v.  Chadwick, 
7  Iowa,  114, 134,  and  cases  cited  ;  Dex- 
ter V.  Arnold,  2  Sumner,  108  ;  Gordon 
r.  Lewis,  Id.,  144  ;  Harris  v.  Ferris,  18 
Fla..84. 

No  charge  can  be  allowed  for  trouble 
and  expense  :  Clark  v.  Smith,  1  N.  J. 
£q.,  122. 


A  mortgagee  by  taking  possession 
assumes  the  duty  of  treating  the  prop- 
erty as  a  provident  owner  would  treat 
it.  He  is  bound  to  keep  it  in  good  or- 
dinary repair,  and  if  it  be  a  farm  he  is 
bound  to  good  ordinary  husbandry. 

A  mortgagee  of  a  farm  having  taken 
possession  thereof  must  show  reason- 
able diligence  to  procure  a  tenant,  or 
he  will  not  be  relieved  from  the  charge 
of  rent  on  the  ground  that  the  farm 
was  not  cultivated,  and  if  he  cannot 
find  a  tenant  for  the  buildings  and  the 
farm,  he  should  cause  the  farm  to  be 
tilled. 

Annual  rents  allowed  against  a  mort- 
gagee in  possession  when  the  annual 
rents  and  profits  and  wood  and  timber 
cut  from  the  premises  exceeded  the  in- 
terest and  expenses  :  Shaffer  v.  Cham- 
bers, 6  N.  J.  Eq.,548. 

A  mortgagee  who  takes  possession 
of  the  lands  mortgaged  to  him,  either 
by  himself  or  a  tenant,  is  chargeable 
with  a  reasonable  rent. 

He  is  liable,  whether  he  receives 
rent  or  profit,  or  not :  by  taking  posses 
sion  he  assumes  the  position  of  owner, 
and  is  therefore  chargeable  with  the 
profit  a  provident  owner  could  have 
made.  s 

But  actual  possession,  or  a  reception . 
of  the  profits,  or  a  fraudulent  use  of 
his  power  as  mortgagee  to  the  loss  of  a 
subsequent  incumbrancer,  must  be 
shown  to  render  him  liable :  Dawson 
V.  Drake,  30  N.  J.  Eq.,  601. 

"  Actual  possession  either  in  person  or 
by  a  tenant,  or  a  receipt  of  profits  or 
some  fraudulent  use  of  his  power  as 
mortgagee,  to  the  loss  of  a  subsequent 
incumbrancer,  must  be  shown,  to  ren- 
der a  mortgagee  liable  to  account 
(Dawson  v.  Drake,  30  N.  J.  Eq.,  601). 
But  if  a  mortgagee  be  in  possession,  or 
ticta  mala  fide  in  regard  to  subsequent 
incumbrancers,  or  refuses  to  enter,  but 
suffers  the  mortgagor  to  take  the  prof- 
its and  protects  his  possession  by  means 
of  his  mortgage,  he  will  be  charged  not 
only  with  lul  profits  received,  but  with 
all  that  he  might  have  received  by  the 
use  of  reasonable  diligence  and  pru- 
dence (Demarest  v.  Berry,  16  N.  J. 
Eq.,  481;  2  Jones'  Mort.,  §  1121": 
White  V.  Maynard,  54  Verm.,  580. 
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[PRIVY  COUNCIL.] 

London  Chartered  Bank  of  Australia,  Defendant;  aii( 
White  and  Others,  Plaintiffs. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  VICTORIA  (iN  EQUITt). 

Banker^a  Lien — Accounts — Interest. 

Bankers  most  undoubtedly  have  a  general  lien  on  all  securities  deposited  wit 
them  as  bankers  by  a  customer,  unless  there  be  an  express  contract  or  circumstance 
that  show  an  implied  contract  inconsistent  with  the  lien. 

Brandao  v.  Bamett  and  others  (*)  approved. 

Held,  that  the  bankers  having  acquiesced  in  the  finding  of  the  first  court,  that  tl 
securities  deposited  with  them  were  in  respect  of  specific  sums  and  not  on  the  gei 
cral  account,  and  not  having  olnected  thereto  in  their  grounds  of  appeal  to  tl 
Supreme  Court,  were  precluded  /rom  raising  that  question  in  appeal  to  the  Priic 
Council. 

Simple  interest  only  should  be  allowed  on  such  specific  amount,  as  to  a  mortgage* 

Bankers  improperly  or  without  title  retaining  moneys  overpaid  to  them  as  mor 
gagees  are  chargeable  with  interest  thereon. 

Appeal  from  an  order  of  the  Supreme  Court  (Sept.  21 
1877),  affirming  with  certain  variations  an  order  of  Mr.  3m 
tice  Molesworth  (May  11,  1877). 

The  principal  question  sought  to  be  raised  in  this  appes 
414]  was,  ^whether  certain  securities  placed  by  a  cnstoo] 
er  in  the  hands  of  the  bank  ought  to  be  treated  as  a  secc 
lity  for  the  customer's  general  account  with  the  bank,  c 
whether  they  are  to  be  considered  as  applicable  only  to  th 
particular  advance  on  the  occasion  on  which  they  wei 
given. 

The  appellant  bank  was  incorporated  by  royal  chartei 
and  in  the  year  1858  one  Hugh  Glass  was  its  customer.  H 
continued  so  until  his  insolvency  in  1869.  The  relations  b( 
tween  them  of  banker  and  customer  were  ultimately  detei 
mined  by  an  assignment  made  by  Glass  of  his  estate  an 
effects  for  the  benefit  of  his  creditors  on  the  3d  of  Becem 
ber,  1869. 

The  facts  of  the  case  and  the  agreements  entered  into  be 
tween  Glass  and  the  bank  are  set  out  in  the  judgment  c 
their  Lordships. 

The  suit  was  instituted  on  the  8th  of  June,  1876,  by  th 

(♦)  Present:— ^iK  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  ] 
BiQTH,  and  Sir  Robert  P.  Collier. 


(»)  8  C.  B.,  531 ;  12  CI.  A  F.,  787. 
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respondents  the  Whites,  as  second  mortgagees  of  *'  the  Clare 
stations  and  stock,"  against  the  bank,  as  first  mortgagees 
thereof  and  of  the  "Nouranie  run,"  and  the  respondents 
Blackwood  and  Ibbotson,  as  second  mortgagees  of  the 
"Nouranie  run,"  to  have  their  respective  rights  as  mort- 
gagees of  the  said  properties  ascertained  and  determined. 
The  nature  of  the  suit  is  more  particularly  set  forth  in  their 
Lordships'  judgment.  Other  respondents,  Nash  and  Moore, 
were  added  as  defendants,  as  being,  in  manner  appearing 
in  the  suit,  entitled  to  the  equity  of  redemption  of  tne  prop- 
erties. 

By  the  decree  dated  the  11th  of  May,  1877,  it  was  ordered 
that  it  be  referred  to  the  master  to  take  an  account  of  the 
mortgage  debt  due  to  the  bank,  taking  it  as  on  the  1st  of 
July,  1869,  as  £40,000,  bearing  interest  at  £8  per  cent.,  and 
of  the  sums  received  by  the  bank  in  satisfaction  thereof  as 
mortgagee  in  possession,  and  as  sellers  of  the  corpus  of  the 
8ecaritie»  of  Clare  stations  and  the  stock  thereon,  and  the 
Nouranie  station  ;  and  it  was  ordered  that  in  taking  the  ac- 
count the  bank  have  credit  over  all  expenses  and  disburse- 
ments for  the  purchase- money  of  the  freehold  of  part  of 
the  last-mentioned  station,  and  be  charged  with  the  price 
received  on  the  sale  thereof ;  and  it  was  also  directed  that 
the  account  be  taken  with  convenient  rests  reducing  princi- 
pal, bat  that  no  interest  upon  interest  be  allowed ;  and  it 
was  declared  that  on  taking  the  ^accounts  the  bank  [415 
was  not  to  be  allowed  anything  for  costs  and  expenses  con- 
nected with  the  conveyance  of  the  3d  of  December,  1869,  or 
for  payments  made  to  creditors  of  Glass  in  arranging  for 
the  conveyance  (without  prejudice  to  any  other  remedies 
which  the  bank  might  have  for  recovering  the  same) ;  and 
it  was  directed  that  the  bank  should  not  be  allowed  in  that 
account  for  any  costs  in  a  suit  in  the  Supreme  Court  of  New 
South  Wales  in  the  bill  referred  to ;  and  the  master  was  di- 
rected in  taking  the  account  to  allow,  the  bank  disburse- 
ments and  expenses  for  the  Clare  stations  and  stock  paid 
and  furnished  by  the  plaintiffs,  as  well  as  those  made  and 
paid  by  itself,  and  to  fix  the  time  when,  according  to  the 
accounts,  the  bank  should  be  deemed  to  be  overpaid,  and 
to  compute  the  sum  which  the  bank  should  be  deemed  to  be 
overpaid,  charging  it  with  interest  on  that  overpayment, 
and  all  subsequent  clear  receipts  at  the  rate  of  8  per  cent, 
per  annum  to  the  making  of  bis  report ;  and  the  master  was 
also  directed  to  take  the  above  accounts,  not  giving  the  bank 
credit  for  disbursements  paid  and  furnislied  by  the  plain- 
tiffs ;  and  it  was  declared  that  the  plaintiffs  were  entitled  to 
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the  difference  of  the  results  of  the  two  accounts ;  and  i 
was  declared  that  the  plaintiffs  should  be  treated  as  sul 
ject  to  pay  the  costs  of  the  bank  properly  incurred  in  d( 
fending  the  suit  in  New  South  Wales  above  referred  t( 
not  recoverable  from  the  plaintiffs  therein ;  and  it  was  n 
f erred  to  the  master  to  ascertain  the  same ;  and  it  was  d 
rected  that  the  last  two  sums  be  set  off  one  against  the  othei 
and  it  was  declared  that  the  plaintiffs  and  the  defendant 
James  Blackwood  and  Charles  Ibbotson,  were  entitled  I 
liave  the  sum  which  might  remain  in  the  hands  of  the  ban 
according  to  the  first  account,  subject  to  such  costs  as  migl 
be  made  payable  thereout,  divided  according  to  the  directic 
next  following.  And  it  was  declared  that  the  bank  shoul 
liave  been  paid  its  debt  of  £40,000  and  interest  out  of  tl 
Clare  stations  and  sheep  and  the  Nouranie  stations  ratabl; 
according  to  ther  respective  values  as  might  appear  by  tl 
sums  actually  realized  thereout  respectively  by  the  posse 
sion  and  sales  thereof,  and  having  regard  to  interest  as  I 
the  different  dates  of  the  receipt  of  such  sums ;  and  it  ws 
referred  to  the  master  to  take  an  account  of  the  sums  coi 
tributed  to  the  payment  of  the  debt  by  the  properties  r 
416]  spectively  over  and  above  the  sums  *which  th€ 
should  have  contributed,  and  according  to  the  result  to  a] 
propriate  the  said  balance  between  them  ;  and  by  consei 
it  was  directed  that  thenceforth  *the  bank  should  ho: 
£4,239  17^.  Id.  of  the  sum  then  in  its  hands  at  interest : 
the  rate  of  £4  percentum  per  annum  for  six  months  fro 
the  date  of  the  decree,  instead  of  at  the  rate  of  £8  percei 
tum,  without  prejudice  to  the  right  of  the  parties  to  dispu 
the  sum  due,  and  further  consideration  and  costs  were  i 
served. 

The  bank  appealed,  and  the  Supreme  Court  was  divide 
in  opinion  as  to  whether  the  banking  account  could  1 
considered  as  covered  by  the  securities  of  the  8th  of  Apr 
1868.  By  the  order  on  appeal,  dated  the  2l8t  of  Septei 
ber,  18T7,  it  was  ordered  that  the  appeal  be  allowed,  ai 
that  the  decree  be  varied  by  striking  out  so  much  there 
as  declared  that  on  taking  the  accounts  the  bank  was  n 
to  be  allowed  anything  for  costs  and  expenses  connects 
with  the  conveyance  of  the  8d  of  December,  1869,  or  I 
payment  made  to  creditors  of  Glass  in  arranging  for  tl 
conveyance  without  prejudice  as  therein  mentioned.  Ai 
it  was  referred  to  the  master  to  inquire  and  report  wheth 
the  bank  ought  to  be  allowed  any  and  what  sum  for  8U( 
costs,  expenses,  and  payments  as  aforesaid  as  against  tl 
plaintiffs  and  the  defendants,  James  Blackwood  and  Charl 
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Ibbotson,  or  any  and  which  of  them ;  and  it  was  ordered 
that  the  decree  be  further  varied  by  striking  out  so  much 
thereof  as  directed  the  master  to  charge  the  bank  with  in- 
terest on  the  overpayment  to  the  bank  therein  mentioned, 
and  on  all  subsequent  clnar  receipts  at  the  rate  of  £8  per 
cent,  per  annum  to  the  making  of  his  report,  and  in  hea 
thereof  the  master  was  directed  to  charge  tne  bank  with  in- 
terest at  the  rate  aforesaid  on  so  much  only  of  the  overpay- 
ment as  the  bank  had  theretofore  claimed  to  retain  as 
mortgagee,  but  to  which,  on  taking  the  accounts  directed 
by  the  decree,  the  bank  should  appear  not  to  be  entitled ; 
and  with  these  variations  the  court  afSrmed  the  decree,  and 
the  court  did  not  think  tit  to  give  the  costs  of  the  appeal  to 
any  of  the  parties  appearing  therein. 

Mr.  Kay^  Q.C.,  and  Mr.  MacNaghten^  for  the  appellants : 
The  order  appealed  from  ought  to  be  varied  by  declaring 
that  the  bank  had  a  general  lien  on  the  securities  of  the  8th 
of  April,  *1868,  placed  in  their  hands,  and  could  [417 
hold  the  same  against  the  balance  from  time  to  time  owing 
by  Glass  on  his  general  account,  Brandao  v.  Barnett  (*) ; 
J(mes  V.  Peppercorne  ("),  where  it  was  held  that  the  general 
lien  of  a  banker  is  not  excluded  by  a  special  contract  un- 
less the  terms  of  that  special  contract  are  inconsistent  there- 
with: Johnston^  8  Cas€{*);  Mosse  v.  SaU{*);  Agra  Bank 
Ca€e{*);  Bx  parte  TretAowan,  Ex  parte  Tweedy  {^).  Here 
there  was  no  contract,  express  or  implied,  inconsistent  with 
the  bank's  lien.  Therefore  whatever  was  due  to  the  bank 
by  Glass  before  the  notices  of  the  3d  of  June  and  27th  of 
July,  1869,  was  secured  by  the  deposits  in  their  hands  on 
which  the  bank  had  a  general  lien.  After  those  notices  the 
bank,  of  course,  could  not  charge  against  the  subsequent 
mortgagees  advances  made  thereafter:  Hopkinson  v.  Itolti^). 

With  regard  to  the  claim  of  the  bank  to  make  half-yearly 
rests  converting  interest  into  principal :  see  Fergusson  v. 
Fyffe  (") ;  Orosskill  v.  Bower  (*) ;  Williamson  v.  William' 
son  (") ;  Rufford  v.  Bishop  (").  With  regard  to  the  items 
of  costs,  it  was  submitted  that  as  regards  the  rival  claimants 
to  the  suplus  proceeds  arising  from  the  securities  either 
could  have  taken  interpleader  proceedings,  while  the  bank 
could  not  pay  either  or  them  until  their  rights  were  adjusted 

0)  3  C.  B.,  631 ;  12  CI.  &,  F.,  787.  (•)  6  Ch.  D.,  669;  22  Eog.  R.,  807. 

(*)  Joh..480.  O  9H.  L.  C.,614. 

{*)  L.  R.,  6  Ch.  Ap.,  212.  («)  8  CI.  A  F.,  189. 

(*)  82  Beav..  269.  (»)  32  Beav.,  86. 

(*)  Law  Rep.,  8  Ch.,  41.  (»«)  Law  Rep.,  7  Eq.,  642. 

(11)  5  Ru88.,  846. 
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by  the  court.  The  bank  was  not  chargeable  or  charged 
witli  misconduct,  and  there  was  no  ground  for  depriving  the 
bank  of  costs,  or  for  reserving  the  costs  to  abide  the  result 
of  the  accounts:'  Cotterell  v.  Strattoni^).  Nor  was  there 
any  ground  for  charging  the  bank  with  interest  on  any  part 
of  the  earplus  proceeds  in  its  hands.  It  was  also  contended 
that  the  bank  was  entitled  to  the  full  costs  of  defending  its 
securitit^a  in  the  suit  brought  by  Blackwood  and  Ibbotson. 
Mr.  Southgatey  Q.C.,  and  Mr.  Cecil  Russell^  for  there- 
apondents :  The  securities  of  the  8th  of  April,  1869,  could 
418]  not  be  charged  in  *favor  of  the  bank  with  any  princi- 
pal moneys  other  than  the  original  loan  of  £40,000,  and  one 
I  moiety  of  the  sums  expended  for  working  expenses  in  car- 

I  ry]}}g  on  the  Clare  stations.     Securities  taken  in  the  manner 

j  and  on  the  terms  upon  which  these  were  taken  exclude  the 

I  general  lien :    see  Mosse  v.  Salt  (')  and  analogous  cases, 

i  where  it  has  been  held  that  solicitors  taking  securities  for 

!  special  purposes  have  lost  their  general  lien :   Vaughan  v. 

«  Vanderstegen  {*) ;  Pelly  v.  Wathen  (*).     In  particular  the 

bank  was  not  entitled  to  charge  thereon  any  allowances 
made  to  Glass  either  before  or  after  the  2d  of  June,  1869. 
A  man  cannot  have  possession  in  two  characters,  first,  as 
moi'tgagee,  and  second,  as  banker.  The  one  excludes  the 
otlier.  Reference  was  then  made  to  Ex  parte  Trethowan  (*). 
Witli  ref,^ard  to  the  claim  of  compound  interest  made  on  the 
other  side,  that  is  not  chargeable  under  the  circumstances 
of  this  case. 

With  regard  to  the  point  made  upon  the  other  side  as  to 
the  bank's  not  being  liable  for  interest  on  the  surplus  pro- 
ceeds retained  by  it,  see  Quart  ell  y,  BecJ(ford(^)]  and  as 
regards  its  claim  for  costs  said  to  have  been  incurred  in  de- 
fending its  securities,  see  Parker  Y.Waikin$0\  Walters 
V.  Woodbrldge  (•).  As  to  reservation  of  costs ;  where  an 
overpayment  is  alleged  it  is  the  practice  to  reserve  the  costs 
until  the  result  of  the  account  directed  by  the  court  is 
known,  Cotterell  v.  Straiton  (*)  was  a  decision  on  further 
consideration. 
Mr.  Kay  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robert  P.  Collier  :    The  material  facts  of  this  case 
may  be  thus  stated :  In  the  year  1868  one  Glass  became  (if 
he  had  not  been  before)  a  customer  of  the  appellants  the 

(I)  Liiw  Rep.,  8  Ch.,  296.  C)  5  Ch,  D.,  669;  22  Eng.  R  807. 

(*)  aa  B*>iiv.,  269.  (*)  1  Madd.,  269. 

(>)  2  Drew..  418.  0)  Job.,  183. 

O  7  Harts  351.  O  7  Ch.  D.,  604;  23  Eng.  R    ^66 
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London  Chartered  Bank  of  Australia,  and  entered  into  an 
agreement  with  them  on  the  3d  of  May,  1858,  embodied  in 
the  following  letter  to  the  manager:     "In   consideration 
*of  your  from  time  to  time  discounting  on  my  request    [419 
Buch  bills  of  exchange  or  promissory  notes  as  I  may  hand  to 
you  for  that  purpose,  and  which  you  may  approve,  or  grant- 
ing me  an  advance  in  the  shape  of  an  overdrawn  account,  I 
hereby  undertake  and  agree  that  the  bank  shall  have  a  lien 
on  all  securities  that  may  belong  to  me,  and  which  may  be 
in  the  hands  of  the  bank  at  the  time  of  the  discounting  for 
me  of  any  bill  or  note,  or  that  may  come  to  the  hands  of  the 
bank  during  the  currency  of  any  bill  or  note  as  a  security 
/or  the  due  payment  at  maturity  of  the  same,  or  for  the  re- 
payment of  any  amount  I  may  be  overdrawn."     He  con- 
tinned  to  be  a  customer  of  the  bank  from  that  time  up  to  the 
y€*ar  1868,  upon  the  terms  of  this  note,  and  considerable 
trtiflsactions  took  place  between  them.     On  the  8th  of  April, 
18€8y  Glass  gave  the  bank  the  following  memorandum,  in- 
dorsed on  the  mortgage  deed  to  which  it  refers:  **In  con- 
Bideration  of  the  sum  of  £40,000  sterling  (less  discount 
thereon)  this  day  advanced  and  paid  to  me  by  the  London 
Chartered  Bank  of  Australia,  the  receipt  whereof  I  hereby 
ackncjwledge,  I  hereby  transfer  the  within  written  mortgage, 
and  mil  my  right,  title,  and  interest  therein,  and  moneys 
thereby  secured,  unto  the  said  London  Chartered  Bank  of 
Australia,  its  successors  and  assigns.     As  witness  my  hand 
this  8tli  of  April,  1868."     This  memorandum  was  subse- 

{[uently  registered  on  the  29th  of  May.     The  mortgage  re- 
erred  to  in  it  was  from  one  Nash  of  an  extent  of  country 
which  may  be  called  the  Clare  run,  with  a  large  amount  of 
stock  upon  it,  which  Nash  had  mortgaged  to  Grlass  in  con- 
sideration of  a  sum  of  £63,000  due  from  Nash  to  him  ;  and 
NsLsb  had  at  the  same  time  given  Glass  four  bills  of  ex- 
change notes  amounting  to  the  sum  of  £63,000,  which  at  the 
same  time  Glass  deposited  with  the  bank.     On  the  same  day 
Glass  also  gave  to  the  bank  this  letter  addressed  to  the  chief 
Commissioner  of  Crowy  Lands,   Sidney:    *'Sir,   I  hereby 
notify  to  you  that  I  have  assigned  and  transferred  to  the 
London  Chartered  Bank  of  Australia  all  my  right,  title,  and 
interest  in  and  to  the  run  of  Crown  Lands  situate  in  the 
district  of  Murrumbidgee,  and  known  as  Nouranie  or  Now- 
ctame,  now   held  by  me  under  promise  of  lease  from  the 
Crown,  and  I  hereby  relinquish  in  favor  of  the  said  London 
Chartered  Bank  of  Australia  all  and  any  rights  or  privileges 
of  occupation  or*  of  pre-emption  which  may  belong  or  accrue 
to  me  *a8  the  lic^jder  of  a  promise  of  lease  of  the  said    [420 
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run  under  the  laws  and  regalations  for  the  time  being.  A 
witness  my  hand  at  Melbourne  this  8th  day  of  April,  1868.' 
The  bank  upon  these  securities  discounted  a  proraissor; 
note  of  Glass's  at  four  months'  date  for  £40,000,  and  sabse 
quently,  when  that  note  was  renewed,  they  discounted  th* 
renewal  of  it,  and  they  discounted  further  renewals  credit 
ing  him  with  the  amount,  less  discount,  and  debiting  bin 
with  the  £40,000.  It  appears  that  in  September,  1868,  iipoi 
the  first  renewal  of  the  note,  they  took  from  him  a  furthe 
memorandum.  It  is  in  these  terms:  *'2d  September,  186fi 
In  consideration  of  your  having  discounted  at  my  reques 
my  promissory  note  in  favor  of  the  bank  for  £40,000,  sa; 
£40,000  sterling,  dated  the  1st  of  August,  1868,  and  payabl 
five  months  thereafter,  I  hereby,  in  security  of  its  due  pay 
ment  or  of  any  renewals  thereof,  deposit  in  your  hand 
transfer  of  license  of  Nowcranie  run,  in  the  Murrnmbid 
gee  district  in  the  colony  of  New  South  Wales,  togethe 
with  an  assignment  of  a  mortgage  executed  in  my  favor  b] 
William  Nash  over  Clare  blocks,  known  as  Clare  A,  C!ar( 
B,  Clare  C,  North  Clafe  A,  and  North  Clare  B  stations,  ii 
the  Darling  district  in  the  colony  of  New  South  Wales,  datec 
the  8th  of  April,  1868 :  also  license  of  said  stations.  And  1 
also  undertake,  when  called  upon  so  to  do,  to  make  an  as- 
signment to  you  of  the  above  mortgage  with  all  my  interest 
and  powers  conferred  therein."  The  next  date  material  U 
notice  is  the  22d  of  May,  1869,  when  an  assignment  of  wha^ 
ever  right  and  interest  Glass  had  in  the  Nowcranie  run  w^j 
transferred  by  him  to  Messrs.  Blackwood  &  Co.;  and  on  t\ 
3l8t  of  May,  1869,  Glass  executed  a  second  mortgage  of  tl 
Clare  run  to  Messrs.  Andrew  Bridges  White  and  Jam 
White,  the  plaintiffs  in  this  suit.  Notice  of  their  secoi 
mortgage  was  given  to  the  bank  by  the  Messrs.  White  % 
the  3d  of  June,  1869,  and  of  theirs  by  the  Messrs.  Blackwo^ 
&  Co.  on  the  27th  of  July,  1869.  Messrs,  White  being  ^3 
sirous  that  the  bank  should  not  exercise  their  power  of  a^ 
of  the  Clare  run,  as  it  appears  they  were  disposed  to  dc^ 
June,  1869,  came  to  an  arrangement  with  the  bank  (n-j^^ 
which  nothing  in  this  case  turns)  that  half  the  expense  < 
the  run  should  be  divided  between  them.  The  bank  ttDo. 
possession  about  the  begining  of  July,  1869.  Glass  bec^m 
a  bankrupt  on  the  3d  of  December,  1869,  and  subseque^tJj 
421]  the  bank  sold  the  Clare  stations  *and  stock  for  th< 
sum  of  £26,692,  and  its  interest  in  the  Nouranie  statioa  foi 
*16,000,  making  together  a  sum  above  £40,000. 
■  In  the  year  1876  Messrs.  White  instituted  the  prasent 
jPlit,  in  which  they  stated  the  facts  which  have  been  men- 
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tioned,  and  prayed  that  accounts  and  inquiries  should  be 
made  for  the  purpose  of  ascertaining  the  net  proceeds  of  the 
Nouranie  station  received  by  the  bank,  and  for  the  purpose 
of  ascertaining  the  net  profits  and  proceeds  of  the  Clare 
stations  and  stock,  and  of  the  sale  thereof,  received  by  the 
said  bank  after  deducting  all  charges  and  expenses  of  the 
said  bank  while  mortgagee   in   possession,    including  all 
moneys  paid  by  the  plaintiffs  ;  and  also  "an  account  of  all 
moneys  which  became  due  to  the  said  bank  for  principal 
and  interest  on  the  security  of  the  indenture  of  transfer  of 
mortgage  of  the  8th  of  April,  1868,  in  the  bill  mentioned, 
such  account  not  to  include  any  principal  moneys  exceeding 
£40,000,  or  any  advances  which  may  be  claimed  to  have 
been  made  by  the  said  bank  subsequently  to  the  3d  of  June, 
1869,  or  interest  upon  any  interest  converted  into  principal ; 
and  in  calculating  interest  on  the  principal  moneys  due  to 
the  said  bank,  regard  being  had  to  the  date  at  which  the 
Baid  principal  moneys  were  in  fact  paid  oflE  by  the  receipt  of 
the  proceeds  of  sale  of  the  Nouranie  station  and  of  the 
Clare  stations  and  stock ;"  and  further  '*  that  it  may  be  de- 
clared that  the  net  proceeds  of  the  Nouranie  station,  and 
the  net  proceeds  of  the  Clare  stations  and  stocks  to  be  as- 
certained by  the  accounts  hereinbefore  prayed,  are  to  be 
deemed  to  have  been  applied  by  the  said  bank  ratably  in 
satisfaction  of  the  debt  due  to  the  said  bank;"  and  they 
farther  prayed  for  the  payment  to  the  plaintiffs  of  the 
balance  of  the  net  proceeds  of  the  Clare  station  and  stock 
iri^ch  remained  after  such  ratable  deduction. 

The  case  of  the  bank,  as  far  as  it  is  material  to  notice  it 

at    present,  was  chiefly  this,  that  the  effect  of  the  letter  of 

IS^'  coupled  with  the  transactions  in  1868,  and  indeed  all 

\.\^eir  dealings  with  Glass,  had  the  result  of  the  bank  being 

ent^t^^d  to  treat  the  above  mentioned  securities  as  applicable 

to  the  balance  of  the  general  account,  and  not  only  to  the 

specific  sums  which  it  was  contended  on  the  other  side  they 

were  given  to  secure. 

Their  Lordships  adopt  the  law  which  is  thus  very  shortly 
and.  clearly  stated  by  Lord  Campbell  as  applicable  to  ques- 
tious  of  *banker8'  lien  in  the  well-known  case  of    [422 
Bra^idao  v.  Bamett  and  others  (*),   "Bankers  most  un- 
doubtedly have  a  general  lien  on  all  securities  deposited 
with  them  as  bankers  by  a  customer,  unless  there  be  an  ex- 
press contract  or  circumstances  that  show  an  implied  con- 
tract inconsistent  wich  lien." 

But  though  the  Jaw  is  sufficiently  clear,  its  application  to 

('}  8  C.  B.,  681 ;  12  CL  A  F.,  787. 
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the  facts  of  this  case  involves  a  question  of  some  nicet 
viz.,  wliether  the  transactions  should  be  treated  as  goverm 
by  the  letter  of  1858,  or  by  the  principle  of  general  lien  ; 
whether  thn  inemorandura  of  1868  and  the  subsequent  letl 
of  SepEt^mber  of  that  year,  did  not  effect  a  contract,  expre 
or  implied,  inconsistent  with  the  letter  of  1868,  or  with 
general  lien.  In  tlie  view  which  their  Lordships  take 
the  case^  it  appears  to  them  unnecessary  to  decide  tl 
question. 

The  casH  came  in  the  first  instance,  before  Mr.  Justi 
Molegwonh,  The  question  which  has  been  just  referred 
was  imdou1)tedly  argued  before  him,  and  appears  to  ha 
been  decided  by  him  adversely  to  the  bank.  Their  Lordshi 
observe  that  in  the  course  of  his  judgment  he  uses  thef< 
lowing  expreasions :  "The  bank's  original  dealing  as  cre< 
tora  was  witli  interest  at  8  per  cent.,  and  that  is  the  coi 
rate  of  interest ;  so  that  is  the  rate  which  I  shall  hold  it  € 
titled  to  receive  and  be  charged  when  overpaid.  The  bai 
pass-book  running  to  about  the  1st  of  July,  1869,  mixes  j 
dealings  up  to  that  date.  If  Glass  had  reduced  the  debt 
£ii\00i\  his  second  mortgagees  would  be  entitled  to  t 
benefit.  1  have  stated  that  the  bank  would  not  be  entitl 
to  subsi^qiient  advances."  (It  may  be  here  observed  tl 
tliere  is  no  question  but  that  after  the  notices  received  frc 
the  batik  by  the  different  mortgagees,  the  one  dated  the 
of  June,  and  the  other  the  27th  of  July,  1869,  the  ba: 
could  not  make  any  subsequent  advances  which  would 
chargeable  as  against  the  mortgagees  who  had  thus  giv 
notice.)  "If  Glass  had  reduced  the  debt  of  £40,000,  1 
second  mortgagees  would  be  entitled  to  the  benefit.  I  ha 
stated  that  the  bank  would  not  be  entitled  to  subsecjue 
advances  ;  still,  a  question  would  remain  as  to  appropriati 
Glass's  payments  to  such  advances,  or  to  the  interest  on  t 
£40,000.  I  cannot  connect  the  pass-book  with  the  accoi 
423]  tjf  *the  bank  sought  to  be  relied  on  in  this  suit 
take  it  from  the  pass-book  that  about  the  £40,000  was  d 
on  the  mortgage  securities  of  April,  1868,  when  the  bai 
became  mortgagees  in  possession,  July,  1869 ;  that  sii 
then  it  has  been  paid  oflc  by  receipts  as  mortgagees  in  p< 
session,  and  by  selling  the  corpus  of  the  two  several  secu 
ties;  and  that  there  have  not  been  subsequent  din 
dealings  between  it  and  Glass  which  should  be  brought  ii 
account,  and  shall  frame  a  decree  on  that  basis  subject 
such  objections  as  I  may  hear,  refer  it  to  the  master  to  ta 
an  account  of  the  mortgage  debt  due  to  the  defendant  t 
London  Chartered  Bank  of  Australia,  taking  it  as  on  t 
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let  of  July,  1869,  as  £40,000,  bearing  interest  at  8  per  cent., 
and  of  the  sums  received  by  the  said  bank  in  satisfaction 
thereof  as  mortgagees  in  possession  or  as  sellers  of  the  cor- 
pus of  the  securities,  the  Clare  stations  in  the  bill  mentioned, 
and  the  stock  therein,  and  the  Nouranie  station  ;  .  .  .  and 
direct  that  the  account  be  taken  with  convenient  rests,  re- 
ducing principal,  but  that  no  interest  on  interest  be  allowed," 
and  the  decree  is  in  substance  in  accordance  with  the  judg- 
ment upon  this  point. 

The  first  ground  upon  which  the  banking  company  ap- 
pealed from  this  judgment  to  the  full  court  was  this :  "  That 
in  taking  the  account  of  the  mortgage  debt  in  the  said  de- 
cree mentioned,  the  defendant  bank  is  entitled  to  make 
half-yearly  rests,  converting  interest  into  principal,  and  his 
honor  ought  so  to  have  declared  in  lieu  of  directing  that  no 
interest  upon  interest  should  allowed."  The  Second  ground 
refers  to  the  rate  of  interest:  ^^That  in  taking  the  said  ac- 
count the  said  bank  is  entitled  to  charge  interest  at  the  cur- 
rent bank  rate  on  overdrafts,  and  his  honor  ought  so  to  have 
declared  instead  of  allowing  interest  at  8  per  cent,  only." 

It  appears  to  their  Lordships  that  if  the  bank  had  desired 
to  contest  the  finding  of  Mr.  Justice  Molesworth  on  the  sub- 
ject of  the  principal  sum  secured  by  the  mortgages,  their 
grounds  of  appeal  would  have  been  totally  different.  Their 
contention  would  have  been  that  instead  of  taking  the  prin- 
cipal sum  of  £40,000  as  that  due  on  the  1st  of  July — which 
their  Lordships  cannot  help  thinking  he  does  to  a  certain 
extent  in  favor  of  the  bank — their  contention  would  have 
been  that  the  bank's  general  account  as  it'  *stood  at  [424 
the  time  of  the  insolvency  should  have  been  looked  into,  and 
that  it  should  have  been  ascertained  how  much  Glass  was 
then  indebted  to  them,  no  advances  subseq  uent  to  the  recep- 
tion of  notice  by  them  being  allowed.  Their  Lordships  are 
by  no  means  satisfied  that  if  the  account  had  been  so  taken 
it  would  not  have  been  less  favorable  to  the  bank  than  the 
way  in  which  Mr.  Justice  Molesworth  dealt  with  the  debt ; 
bat,  be  that  as  it  may,  the  bank  seem  to  have,  probably  for 
good  reasons,  acquiesced  in  his  finding  of  the  amount  of 
£40,000  as  the  principal  of  the  mortgage  debt. 

Such  undoubtedly  appears  to  have  been  the  view  of  the 
High  Court,  for  the  High  Court  stated  that  they  were  not 
agreed  upon  the  main  question  as  to  whether  the  bank  was 
or  was  not  entitled  to  treat  the  securities  as  deposited  with 
them  in  respect  only  of  specific  sums  or  on  their  general  ac- 
count, but  tney  treat  that  difference  of  opinion  as  immaterial, 
33  Ekg.  Rkp.  21 
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inasmuch  as  all  they  had  to  do  with  was  the  question  of 
intt^rt^st. 

Tiiat  being  so,  it  appears  to  their  Lordships  that  the  bank 
must  be  confined  to  the  grounds  which  they  took  before  the 
High  Court,  and  on  which  the  High  Court  decided,  and  that 
the  bank  having  been  then  satisHed  that  the  mortgage  debt 
shonld  be  taken  to  be  the  specific  suna  of  £40.000  and  not 
tlie  balanct?  of  the  general  banking  account,  must  be  satis- 
litfd  to  take  the  consequences,  namely,  that  they  should  be 
allowed  simple  interest  only  upon  that  amount,  as  they 
would  be  as  mortgagees.  They  also  think  that  the  rate  of 
interest  to  which  the  bank  objected  was  the  proper  one. 

It  remains  only  to  notice  the  other  grounds  of  appeal 
Nothing  arises  upon  the  third  ground  on  which  the  judgment 
was  iiiodiiied.  The  fourth  ground  is,  "That  the  said  bank 
ought  not  to  be  charged  with  interest  on  the  amount  of  its 
overpayment  or  subsequent  receipts,  or,  if  charged  with  any 
interest  tliereon,  ought  not  to  be  so  charged  for  any  period 
prior  to  the  commencement  of  this  suit,  or  at  a  higher  rate 
than  4  per  cent,  per  annum."  The  judgment  of  Mr.  Justice 
Molesworth,  which  went  to  the  extent  of  directing  that  the 
master  **  should  fix  the  time  when  the  bank  should  be 
deemed  to  be  overpaid,  and  compute  the  sum  which  the  bank 
Bhould  be  deemed  to  be  overpaid,  charging  interest  on  that 
425]  overpayment  *and  all  subsequent  receipts,"  the  full 
court  lias  modified,  probably  on  the  ground,  which  has  been 
properly  argued,  that  the  bank  were,  as  it  were,  between  two 
lires — there  were  two  claimants,  and  it  was  very  difficult  foi 
them  to  determine  what  they  should  pay  over  and  to  whom. 
The  decree  of  the  full  court  stands  thus:  "  And  this  courl 
does  further  order  that  the  said  decree  be  further  varied  by 
fltrikinf^  out  so  much  of  the  said  decree  as  directs  the  said 
master  to  charge  the  said  bank  with  interest  on  the  overpay- 
ment to  the  said  bank  therein  mentioned,  and  on  all  subse 
quent  clear  receipts,  at  the  rate  of  8  per  cent,  per  annum  tc 
tile  making  of  his  report,  and  in  lieu  thereof  this  court  dott 
direct  the  said  master  to  charge  the  said  bank  with  interea^ 
at  the  rate  aforesaid  on  so  much  only  of  the  said  overpays 
ment  as  the  said  bank  has  heretofore  claimed  to  retain  a.i 
mortgagee,  but  to  which,  upon  taking  the  accounts  directec 
by  the  said  decree,  the  said  bank  shall  appear  not  to  har^ 
been  entitled."  This,  at  all  events,  would  confine  the  charg^ 
ability  of  interest  to  such  sums'only  as  in  the  opinion  of  tae 
master  tlie  bank  had  improperly,  or  without  title,  retamea, 
claiming  them  on  their  own  account,  and  not  merely  on  ac- 
count  of  any  difficulty  as  to  who  should  be  entitled  to  re- 
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ceive  them.  It  appears  to  their  Lordships  very  difficult  to 
eay  that  this  direction  is  wrong,  or  that  it  is  not  possible 
that  such  a  case  may  be  made  out  before  the  master,  of 
withholding  or  delaying  payments,  as  would  justify  him  in 
acting  upon  this  direction. 

It  was  further  argued  before  their  Lordships  that  the  decree 
was  wrong  in  a  comparatively  small  point  which  may  be 
thus  stated  :  It  seems  that  Messrs.  Blackwood  had  brought 
an  action  against  the  bank  in  which  the  Messrs.  Blackwood 
claimed  to  have  the  first  security  upon  the  Nouranie  run. 
The  bank  succeeded  in  the  courts  in  the  colonies  and  also 
in  the  appeal  to  Her  Majesty,  and  Mr.  Justice  Molesworth 
appears  to  have  intimated  that  they  were  entitled,  as  against 
the  plaintiffs,  to  their  costs  as  between  solicitor  and  client 
in  the  courts  of  the  colony,  but  not  before  the  Privy  Council, 
inasmuch  as  the  Privy  Council  had  directed  a  specific  sum 
to  be  paid.  There  is  no  ground  of  appeal  applicable  to  this 
point,  and  their  Lordships  are  therefore  unable  to  deal  with 
It;  but  they  may  observe  that  they  cannot  concur  in  the 
distinction  *taken  by  Mr.  Justice  Molesworth  be-  [426 
tween  the  two  sets  of  costs.  As  the  decree  stands,  it  may 
possibly  be  open  to  the  master  to  take  the  view  which  is  con- 
tended for  on  behalf  of  the  appellants. 

The  only  remaining  question  is  as  to  costs.     The  judge  of 

the  court  below  has  reserved  the  costs  of  the  ^uit.     Their 

iiordships  are  unable  to  see  that  he  was  wrong  in  doing  so. 

Xt  may  be  (though  it  is  impossible  to  predict  this)  that  the 

l>ank  in  the  end  may  get  all  their  costs.     It  does  not  appear 

tcD  their  Lordships  that  any  inflexible  rule,  such  as  it  has 

t>^en  contended  prevails  in  mere  redemption  suits,  applies 

i^  *re.    This  is  not,  strictly  speaking,  a  mere  redemption 

&^it,  and  under  the  circumstances  their  Lordships  do  not 

tJbink  any  case  has  been  made  out  so  strong  as  would  induce 

t^^epa  to  exercise  a  discretion,  which  they  very  seldom  do, 

o:^M  interfering  with  the  judgment  of  the  court  below  on  the 

q-i^aestion  of  costs.    With  respect  to  the  costs  in  the  appeal 

Vi^slow,  both  parties  to  a  certain  extent  succeeded,  and  it 

^K^ems  fair  to  nave  made  each  party  pay  their  own  costs. 

Under  these  circumstances  their  Lordships  will  humbly 

advise  Her  Majesty  that  the  judgment  of  the  court  below  be 

affirmed,  and  that  this  appeal  be  dismissed  with  costs. 

Solicitors  for  the  appellant :  Freshflelds  &  Williams. 
Solicitors  for  the  respondents,  the  Whites :   Wadeson  & 
JdaUeson. 
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As  a  rule,  a  bank  has  a  general  lien 
on  all  moneys  and  funds  of  a  depositor 
in  its  possession  for  the  balance  of  a 
general  account :  Morse  on  Banking, 
(2d  ed.),  42. 

A  bank  or  banker  lias  a  lien  on  all 
moneys  and  securiti^  of  a  customer 
coming  into  his  possession  in  the  regu- 
lar  course  of  business,  for  any  balance 
due  him  on  general  account :  Matter 
of  Tallahassee,  etc.,  64  Ala.,  567. 

An  advance  by  a  bank  upon  the  gen- 
eral credit  of  a  customer,  will  establish 
a  banker's  lien  on  all  bills  for  collection 
in  his  hands  at  the  time :  Colonial, 
etc.,  V.  McDonald,  5  Vict.  L.  R.  (Law), 
214. 

^  A  banker  has  a  general  lien  upon  all 
securities  in  hand  belonging  to  any 
customer  of  the  bank,  which  have  been 
lodged  with  him  as  security,  and  that 
lien  extends  to  any  general  balance 
that  may  be  due,  unless  there  is  evi- 
dence to  show  that  the  security  was 
received  under  special  circumstances 
that  took  it  out  of  the  general  rule. 

An  indorsement  on  a  title  deed 
"lodged  to  cover  overdrafts,"  and 
Bign^  by  the  bankrupt,  gives  a  right 
of  lien  to  the  banker  as  against  the  as- 
signees in  bankruptcy,  as  well  for 
overdue  bills  charged  to  the  bankrupt's 
account  as  for  money  drawn  out  by 
checks :  In  re  Williams,  Irish  Rep.  (3 
Eq.),  346. 

A  banker  may  have  a  lien  for  his 
general  balance  upon  title  deeds  of  his 
customer  deposited  with  him  as  banker  ; 
but  not  over  deeds  deposited  for  safe 
custody  merely :  Dale  v.  Bank  of  New 
South  Wales,  2  Vict.  L.  R.  (Law),  27. 

A  bank  holding  a  customer's  demand 
note  has  a  lien  upon  the  proceeds  of 
drafts  delivered  to  it  for  collection  after 
the  giving  of  the  note,  though  collected 
after  filing  of  petition  in  bankruptcy, 
and  can  apply  such  proceeds  upon  the 
note  :  In  re  Fams worth,  Brown  &  Co., 
5  Biss.,  223. 

General  liens  of  a  banker  or  broker 
for  a  balance  of  account  are  not  favored  : 
3  Kent's  Com.,  634,  636. 

If  there  be  a  usage  giving  to  persons 
engaged  in  discounting,  buying,  ad- 
vancing on,  or  selling  bills  or  notes,  a 
lien  for  a  general  balance  against  their 
customer,  such  usage  should  be  proved. 
It  will  not  be  presumed  to  exist  in  the 
absence  of  an  express  agreement. 
Courts  have  taken  notice,  judicially,  of 


the  lien  of  ba?ikers  who  are  strictly  snd 
and  who  are  dealers  in  money  ;  bat  eve 
the  lien  of  a  banker  does  not  exist  : 
any  case,  if  there  be  circumstances  e 
isting  that  are  inconsistent  therewiti 

8  Man.,  Gr.  &  Scott.  (3  Com.  B.,  11 
519  ;  Grant  v.  Taylor,  35  N.  Y.  Sup 
Ct.,  338. 

A  bank  has  a  right  to  hold  a  Ctt 
dividend  as  pledged  for  the  indebtme 
of  the  shareholder  to  the  bank.  A  bai 
had  sued  an  overdue  note  of  its  stoc 
holder,  discounted  by  the  bank,  ai 
attached  his  shares.  During  the  pe 
dency  of  this  action  the  stock  hold 
demanded  payment  of  the  dividen 
declared  upon  tihe  attached  shan 
which  was  refused.  He  sabseqaeni 
settled  that  suit,  and  then,  without  i 
newing  his  demand,  brought  the  pn 
ent  action  for  his  dividends.  Hel 
that  it  could  not  be  maintained  :  Hag 
V.  Union,  etc.,  68  Maine,  509. 

A  bank  has  not  a  right  to  detail 
customer's  deposit  to  pay  or  apply  up 
an  indebtedness  of  the  customer  to  t 
bank  not  yet  matured :  Jordan  t.  J 
tional.  etc.,  74  N.  Y.,  467  ;  Beckwi 
V.  Union  Bank,  4  Sandf.,  604,  affirm 

9  N.  Y..  24. 

See  Martin  v.  Kunzmuller,  10  Bosi 
16,  19.  aflarmed37  N.  Y.,  896,  387- 
Fourth,  etc.  v.  City,  etc.,  68  111 
399. 

In  case  of  a  deceased  customer,  a  i 
mand  to  be  set  off  must  have  been  d 
and  payable  from  the  decedent  in  1 
lifetime :  Jordan  v.  National  Bh 
etc.,  74  N.  Y.,  467. 

In  case  of  a  debt  not  due,  a  bankc 
lien  cannot  extend  to  the  money  left 
deposit  with  him  according  to  the  ci 
tom  and  usages  of  banks.  Such  li 
is  confined  to  securities  and  valuab 
which  may  be  in  the  banker's  custc 
as  collaterals.  The  credit  must 
given  on  the  faith  of  the  securities 
valuables,  either  in  possession  or  < 
pectancy:  Fourth,  etc.  «.  City,  et 
68  Ills..  398. 

Where  securities  are  pledged  to 
banker  or  broker  for  the  payment  o 
particular  loan  or  debt,  he  has  no  11 
upon  the  securities  for  a  general  b 
ance  or  for  the  payment  of  other  clain 
Wyckoff  V.  Anthony,  90  N.  Y.,  4 
448,  affirming  9  Dalv,  417  ;  Matter 
Needew's  Trust,  26'  Beav.,  588;  Vi 
derzee  v.  Willis,  3  Bro.  Ch.,  21 ;  Jar^ 
V.   Rogers,    15  Mass.,  389 ;    Lane 
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Bailey,  47  Barb. ,  3d5  ;  Morse  on  Bank- 
ing ('id  ed.).  42-50. 

Personal  property  specifically  pledged 
for  a  particaiar  loan  cannot,  in  the  ab- 
sence of  a  special  agreement,  be  held 
by  the  pledgee  for  any  other  advance. 
Nor  can  it  be  so  held,  although  the 
pledgees  are  bankers  ;  the  general  lien 
which  bankers  hold  on  property  depos- 
ited witb  them  for  a  balance  due  on 
general  account  cannot  be  invoked: 
Duncan  v.  Brennan,  83  N.  Y.,  487, 
491. 

Where  a  customer  presents  a  note  to 
a  bank  for  discount,  which  is  refused, 
the  bank  cannot  retain  the  note  and  in- 
sist Qpon  a  lien  upon  it.  Bankers' 
liens  only  extend  to  such  paper  as  it 
comes  properly  into  the  possession  of, 
with  the  consent  of  the  customer  :  Pe- 
trie  V.  Myers,  54  How.  Pr.,  513,  516-7. 

An  agreement  in  writing  by  a  cus- 
tomer of  a  bank  that,  in  consideration 
of  its  discounting  for  him  and  allowing 
an  overdraft,  it  should  have  a  lien  on 
all  secarities  belonging  to  him,  which 
may  be  in  its  hands  for  discounts  and 
overdrafts,  gives  no  more  than  an  ordi- 
nary banker's  lien;  and  "securities" 
means  securities  given  to  the  customer, 
and  lodged  by  him  in  the  bank,  not  se- 
curities— ^i.e.,  mortgages — given  by  the 
customer  to  the  bank  :  White  v.  Lon- 
don, etc.,  3  Vict.  L.  R.  (Eq.),  33. 

A  bill  of  exchange  specially  indorsed, 
"Pay  J.  C.  or  order  on  account  of  B. 
G.  &  S.."  was  indorsed  generally  by  J. 
C. ,  sent  by  him  to  his  correspondents, 
and  paid  by  the  drawees.  J.  C.  failed 
about  an  hour  before  this  payment  was 
made,  in  debt  to  his  correspondents, 
and  this  failure  was  known  about  an 
hour  after  payment  made.  His  corre- 
spondents applied  the  amount  of  the 
payment  to  reducing  their  claim  against 
J.  C. 

In  an  action  by  B.  6.  &  8.  against 
these  correspondents  to  recover  the 
amount  of  the  payment : 

Held,  that  the  special  indorsement 
showed  that  no  consideration  had  been 
paid  for  the  bill  by  J.  C. ;  that  it  was 
notice  to  all  subsequent  holders  that  J. 
C.  held  the  bill  in  trust  for  B.  G.  &  S. 
for  collection  ;  that  this  trust  followed 
the  bill  ;  and  that  neither  J.  C.  nor  his 
indorsees  had  any  property  in  the  bill. 

Held,  further,  that  the  defendants 
not  having  paid  the  money  over  to  J. 
C.  before  hearing  of  his  failure,  could 


not  apply  it  to  reducing  the  debt  owed 
them  by  J.  C. 

Held,  further,  that  6.  G.  &  S.  were 
the  real  owners  of  the  bill,  and  as  such 
entitled  to  recover :  Blaine  «.  Bourne, 
11  H.  L  Rep.,  119. 

The  circumstances  in  the  case  at  bar 
are  entirely  inconsistent  with  the  lien 
of  the  plaintiff  upon  the  drafts  in  suit 
for  a  general  balance,  and  plaintiffs 
cannot  hold  or  recover  these  drafts  for 
a  general  balance  of  account  after  the 
specific  advances  made  upon  them  have 
been  paid. 

When  there  is  no  existing  right  to 
detain  the  possession  of  the  collateral 
after  a  specific  loan  upon  it  has  been 
paid,  no  lien  can  exist  upon  it  after 
payment.  The  right  of  a  debtor  to  pay 
the  advance,  and  take  up  a  collateral 
before  itn  maturity,  is  not  reconcilable 
with  the  existence  of  a  right  in  the 
creditor  to  hold  on  and  keep  the  collat- 
eral, after  the  payment  of  such  advance, 
for  any  general  balance  due  him  from 
the  debtor  for  other  indebtedness. 

This  action  having  been  brought  up- 
on the  acceptances,  and  no  allegations 
nor  any  issue  made  therein  claiming  to 
recover  them,  because  of  this  lien,  for 
a  general  balance  against  the  person 
who  pledged  them,  the  plaintiff  cannot  > 
recover  on  any  such  ground,  and  the 
judgment  must  be  reversed  :  Grant  o. 
Taylor,  35  N.  Y.  Supr.  Ct.,  339. 

As  to  lien  by  a  bank  on  stock  of  its 
own  stockholder,  see  2  Bissell,  530 
note  ;  Morawits  on  Private  Ck)rp.,  §  332, 
etc. 

The  policy  of  the  law  is  to  protect  a 
bona  fide  vendee  of  shares  of  stock 
against  secret  equitable  claims  thereto 
of  one  who  has  endued  the  owner  with 
the  indicia  of  ownership  ;  and  a  power 
to  abridge  the  right  of  transfer  will  not 
be  inferred  for  a  statutory  provision, 
unless  it  cannot  otherwise  have  effi- 
cacy, and  unless  it  presents  so  strong  a 
probability  of  intention  that  the  con 
trary  cannot  be  supposed  :  Driscoll  v. 
West,  etc.,  59  N.  Y.,  96,  affirming  36 
N.  Y.  Super.  Ct.  R.,  488. 

See  Walker  «.  Detroit,  etc.,  11  N.  W. 
Repr.,  190. 

One  who  takes  in  good  faith  and  for 
a  valuable  consideration  a  transfer  of 
shares  in  the  capital  stock  of  a  corpo- 
ration, is  not  bound  to  examine  the 
books  of  a  corporation,  or  look  beyond 
the  certificate  assigned  to  him,  to  ascer- 
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tain  the  validity  of  former  assignments  : 
Salisbury,  etc.,  tJ.  Townsend,  109  Mass., 
115. 

Uoder  the  general  banking  act  of 
Mi'w  York  the  stockholders  had  an  un- 
conditional right  of  transferring  their 
stock ,  except  as  they  agree  to  limit  it 
hj  their  articles. 

A  delegation,  by  the  articles,  to  the 
board  of  directors,  of  the  general  pow- 
er.s  of  the  association  and  the  manage- 
ment of  its  stock,  does  not  authorize  a 
bylaw  subjecting  the  stock  to  a  lien 
ill  favor  of  the  bank  for  the  indebted- 
ness of  the  stockholder  :  Bank  of  At- 
tica t).  Manufacturers,  etc.,  20  N.  V., 
GOl. 

But  see  in  Rhode  Island,  J^ockwood 
V,  Mechanics,  etc.,  9  R.  I.,  308. 

So  as  to  a  manufacturing  corpora- 
tioQ  :  DriscoU  v.  West,  etc.,  69  N.  Y., 
90.  affirming  36  N.  Y.  Supr.  Ct.  R., 
4SS,  distinguishing  Leggett  v.  Bank  of 
nUig  Sing,  24  N.  Y.,  28;  McCready  v. 
Kumsey,  6  Duer,  574  ;  Arnold  v.  Suffolk 
Bank,  27  Barb.,  424. 

The  legislature  cannot  confer  upon  a 
moneyed  corporation  power  to  enact 
by  litws  contravening,  repealing,  or  in 
aiiywise  changing  the  statutory  or 
coiumon  law  of  the  land.  Hence,  a 
pru vision  in  a  bank  charter,  conferring 
upon  the  directors  power  to  make  and 
pr<w.*ribesuch  by-laws,  rules  and  regu- 
IhIiods  as  shall  be  needful,  touching 
*'  the  time,  manner  and  tet^ms  upon 
wliich  discounts  and  deposits  shall  be 
made,"  will  be  construed  as  giving  to 
tlip  directors  power  to  make  by-laws, 
etc.,  to  operate  upon  and  control  the 
iiueroal  conduct  of  the  business  of  the 
hmik  merely,  and  to  restrain  and  direct 
H^  own  officers  and  servants  in  the 
TiirLTiagement  of  its  affairs,  and  not  to 
affect  the  public  at  large,  or  the  rights 
aii<t  interests  of  third  persons  :  Bank 
V.  Lamb,  26  Barb.,  595. 

A  provision  in  the  articles  of  a  bank- 
in^'*  association,  that  the  shares  of  its 
stuck  shall  not  be  transferable  until 
tlii.'  shareholder  shall  discharge  all 
debts  due  by  him  ta  the  association  is 
valid,  and  creates  a  valid  lien  as 
against  an  assignee  of  the  stock  :  Leg- 
gett V.  Bank  of  Sing  Sing,  24  N.  Y., 
y^'i ;  Sewall  v.  Lancaster,  etc.,  17  Serg. 
&  U.,  285  ;  Knight  v.  Old,  etc.,  3  Cliff., 
437  :  Union,  etc.,  v.  Laeford,  2  Wheat., 
*M]  ;  Brent  v.  Bank,  10  Pet.,  615. 

And  applies  to  a  liability  which  has 


not  matured  :  Leggett  v.  Bank  of  Sio 
Sing,  24  N.  Y.,283. 

If  a  debtor  to  a  bank  which  has 
lien  on  his  stock  owes  less  than  tl 
value  of  it,  the  bank  may  hold  tl 
whole  till  that  debt  is  paid;  it  ism 
obliged  to  appropriate  part  and  tran 
fer  the  rest  :  Sewall  v.  Lancaster,  etc 
17  Serg.  &  R..285. 

A  bank  agent,  being  about  to  mal 
advances  on  the  security'  of  certa: 
stock  of  another  bank,  applied  to  tl 
bank  officers  to  ascertain  what  claic 
the  bank  held  against  such  stock,  wh< 
he  was  informed  that  there  was  ov( 
due  paper  to  the  amount  of  $500 ;  b 
before  completing  the  arrangement 
to  the  transfer  of  the  stock  anotb 
claim,  which  was  then  current  in  o: 
of  the  agencies  of  the  bank,  was  i 
turned  unpaid  ;  held,  that  the  bai 
had  a  right  to  retain  its  lien  on  tl 
stock  for  the  additional  sum,  before  \ 
lowing  the  transfer  of  the  stock  to 
carried  out  in  their  books.  The  own 
of  bank  stock  being  about  to  assign  i 
same,  procured  from  one  of  the  agei 
of  the  bank  a  memorandum  on  t 
back  of  a  power  of  attorney  for  t 
transfer  of  the  stock  in  the  wort 
'•  No  liability  at  Gait  office."  Hel 
that  this  was  not  such  a  representati* 
made  to  the  intending  transferee 
bound  the  bank ;  and  the  bank  vi 
entitled  to  hold  the  stock  for  t 
amount  of  a  draft  of  $550  which  h 
been  discounted  at  the  Gait  office,  a 
then  in  the  hands  of  an  agency  in  Mc 
treal :  Cook  v.  Royal,  etc.,  20  Gran 
(U.C.)Chy.,L 

Loans  by  national  banks  to  thi 
stockholders  do  not  give  a  lien  to  thi 
bank  on  the  stock  of  such  sUx 
holders  :  Bank  v.  Lanier,  11  Wa] 
369  ;  Bullard  v.  Bank,  18  W' allace,  58 
Second,  etc.,  v.  National,  etc.,  10  Bu 
(Ky.).  367  ;  Evansville.  etc.,  u.  Met 
politan,  etc.,  2  Biss.,  527,  530  note. 

But  see  Knight  v.  Old,  etc.,  3  Clii 
429,  433  ;  Young  r.  Vpugh.  23  N. 
Eq.,  325,  affirmed  24  id.,  535;  Lo< 
wood  V.  Mechanics,  etc.,  9  R.  I.,  308. 

Even  though  the  certificate  of  sio 
contain  a  provision  that  the  stock 
not  transferable  until  all  the  indebu 
ness  of  the  stockholder  to  the  bank 
paid:  Couklin  v.  Second,  etc.,  45 
Y.,  655. 

National  banks,  as  governed  by  t 
National   Currency  Act,  of  June  £ 
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18<)4,  which  act  repeals  the  National 
Currency  Act  of  1863,  can  make  no 
valid  loan  or  discount  on  the  security 
of  their  own  stock,  unless  necessary  to 
prevent  loss  on  a  debt  previously  con- 
tracted in  good  faith.  The  placing 
by  one  bank  of  its  funds  on  perma- 
nent deposit  with  another  bank,  is 
a  loan  within  the  spirit  of  this  enact- 
ment:  Bank  v.  Lanier,  11  Wall., 
369  ;  Conklin  v.  Second,  etc.,  45  N.  Y., 
655. 

A  transfer  of  stock  valid  as  between 
parties,  but  consummated  in  the  form 
required  by  law — i.e.,  by  entry  upon  the 
book  of  registry  of  stockholders — does 
not  divest  the  transferrer  of  liability  as 
a  stockholder  to  the  creditors  of  the 
corporation  :  Schellington  v.  Howland, 
53  N.  Y.,  371.  affirming  67  Barb.. 
14  ;  Brown  v.  Hitchcock,  36  Ohio  St. 
R.,  667. 

See  Ex  parte  Hall,  1  MacNaghten  & 
Gord..  307. 

Though,  as  between  vendor  and  ven- 
dee, the  vendee  is  bound  to  indemnify 
the  vendor  :  Johnson  v.  Underhill,  52 
N.  Y.,  203  ;  Brown  v.  Hitchcock,  86 
Ohio  St.  K.,667. 

See  Ex  parte  Hall,  1  MacNaghten  <b 
Gord..  307. 

Where  the  by-laws  of  a  bank  require 
transfers  to  be  entered  on  its  books  in 
the  presence  of  its  president  or  secre- 
tary, and  declaring  a  lien  in  favor  of 
the  bank  on  the  stock  of  any  share- 
holder who  is  indebted  to  it.  while  a 
Ugal  title  to  stock  can  only  be  trans- 
ferred in  the  mode  prescribed,  a  com- 
plete equUabU  title  may  be  otherwise 
acquired  entitling  the  transferee  to  de- 
mand that  he  be  invested  with  the 
legal  title :  Johnson  «.  Underhill,  52 
N.  Y..  203;  Planters,  etc.,  n.  Selma, 
etc.,  63  Ala.,  585  ;  Black  v.  Zacharie, 
8  How.  U.  S.,  483  ;  Cady  v.  Potter,  55 
Barb.,  463  ;  Hill  i^.  Newiehawanick 
Co.,  48  How.  Pr..  427;  Driscoll  «>. 
West,  etc.,  36  N.  Y.  Supr.  Ct.  R.,  488, 
69  N.  Y.,  96;  Bank  v.  Lanier,  11 
Wall.,  369  ;  Brown  «.  Adams,  5  Bis- 
sell,  181. 

One  who  has  subscribed  for,  or  pur- 
chased, a  certain  number  of  shares  of 
the  capita]  stock  of  a  bank,  and  paid 
for  the  same,  cannot  maintain  an  ac- 
tion for  money  had  and  received, 
against  the  bank,  on  the  ground  that 
the  bank  has  refused  to  deliver  to  him 
certificates  of  such  stock,  and  is  there- 


fore bound  to  repay  him  the  money  so 
paid  for  the  stock. 

But  if  a  bank  improperly  refuses  to 
permit  a  transfer  of  stock  to  be  made 
upon  its  books,  or  to  issue  certificates 
of  such  stock,  an  action  of  assump{>it 
will  lie,  on  the  ground  that  it  is  the 
duty  of  the  bank  to  permit  such  trans- 
fer and  to  issue  certificates ;  and  that 
where  an  obligation  is  imposed  by  law 
upon  a  corporation,  a  promise  of  per- 
formance will  be  implied  :  Arnold  9. 
The  Suffolk  Bank,  27  Barb..  424. 

A  stockholder  may  expressly  charge 
his  stock  with  a  lien  for  an  unpaid  bal- 
ance against  him  :  Butter  worth  'o.  Ken- 
nedy, 5  Bosw.,  148. 

Though  the  charter  of  a  bank  pro- 
vide that  it  shall  have  a  lien  on  the 
stock  of  a  stockholder  for  all  his  in- 
debtedness to  it.  after  he  has  divested 
himself  of  title  thereto  and  the  bank 
has  notice  thereof,  it  cannot  extend 
credit  to  him  upon  the  faith  of  this 
charter  lien  :  Bank  v,  McNiel,  10  Bush 
(Ky.),  54. 

Though  the  by-laws  of  a  bank  pro- 
vide that  it  shall  have  a  lien  upon  the 
stock  of  a  stockholder  for  all  his  in- 
debtedness to  the  bank,  the  corporation 
may  lose  its  right  to  enforce  such  lien 
by  laches  or  the  acts  of  its  officers : 
National  Bank  u.  Watson  Com.  Bank, 
105  U.  S.  R.,  217. 

A  bank  is  not  bound  to  transfer  its 
stock  to  an  assignee  until  the  stock  is 
fully  paid  for  :  McCready  a.  Rumsey, 
6  Duer,  574.  21  How.  Pr.,  271. 

But  see  Kahn  'o.  Bank  St.  Joseph,  70 
Mo.,  262. 

As  to  the  right  of  a  bank  to  set  off  a 
demand  in  its  favor  against  a  deposit, 
or  of  a  depositor  to  set  oif  against  a  de- 
mand held  against  him  by  the  bank, 
26  Eng.  R.,  140. 

Where  a  depositor  in  a  bank  is  in- 
debted to  the  bank  by  bill,  note,  or 
other  independent  indebtedness,  the 
bank  has  the  right  to  apply  so  much  of 
the  funds  of  the  depositor  to  the  pay- 
ment of  his  matured  indebtedness  as 
may  be  necessary  to  satisfy  the  same. 
So,  where  a  bank  held  the  note  of  a  de- 
positor for  a  certain  sum,  the  bank 
could,  on  the  morning  of  the  last  day 
of  grace  upon  such  note,  apply  to  its 
payment  any  money  of  the  depositor 
then  remaining  on  deposit  in  such  bank: 
Home  National  Bank  v.  Newton,  8 
Bradw.  (Ills.),  563. 


32S 


HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 


[VoLIV. 


jsn 


London  Chartered  Bank  of  Australia  v.  White. 


J.C 


A  Yoluntarj  assignee  for  benefit  of 
creditors  may  maintain  an  action  for 
proceeds  of  the  assigned  estate  deposit- 
ed in  the  assignor's  name,  after  the  as- 
Eignment,  wiuiout  notice  to  the  bank. 

The  relationship  between  a  bank  and 
its  depositor  is  that  of  debtor  and  credi- 
tor. A  bank  may  retain  money  in  its 
Lands  on  deposit  as  set-off  against  notes 
uf  the  depositor  held  by  it,  not  matured 
at  the  date  of  the  assignment :  Greene 
v.  National,  etc.,  13  Phila.,  146, 

The  capital  stock  of  a  corporation, 
whether  fully  paid  or  partly  outstand- 
ing in  the  hands  of  subscribers  thereto, 
ia  a  trust  fund  for  the  benefit  of  credi- 
tors. 

The  board  of  directors  of  an  insolvent 
bank  having  duly  made  an  assessment 
on  unpaid  stock  subscriptions  for  the 
purpose  of  meeting  the  liabilities  of  the 
bank,  a  depositor  cannot  set  off  the 
amount  due  him,  on  account  of  his  de- 
posit, against  the  amount  of  assessment 
(i  ue  by  uim  on  account  of  unpaid  stock 
subscriptions  :  Macungie  Savings  Bank 
r.  Bastian,  10  Weekly  Notes  Cas. 
(Penn.),  71  ;  distinguishing  Fox's  Ap- 
peal, 8  W.  N.  Cas.  (Penn.),  556;  Jor- 
dan V.  Sharlock,  84  Penn.  St.  R.,  366. 

A  depositor  in  an  insolvent  savings 
bank,  who  is  also  a  debtor  to  the  insti- 
tution for  money  borrowed,  is  not  en- 
titled  to  set  off  the  amount  of  his 
tl^^posit  against  his  indebtedness.  The 
ordinary  rules  of  set-off  between  debtor 
and  creditor  do  not  apply  to  the  case. 

The  giving  of  the  depositor  credit  for 
tli&  amount  of  the  loan  on  the  books  of 
tlie  bank,  the  same  being  entered  on 
her  pass-book  and  remaining,  subject 
to  ber  check,  for  a  long  time  before  the 
hunk  closed  its  doors,  was  an  actual 
pnyment  of  the  money  to  her.  And  she 
is  not  entitled  to  a  deduction  from  her 
indebtedness  of  so  much  of  the  bor- 
rtjwed  money  as  remained  on  deposit 
wUpn  the  bank  suspended  payment  : 
Hannon  v.  Williams.  34  N.  J.  Eq..  255. 

The  firm  of  R.  Bros.,  ship  brokers. 
Laving  become  embarrassed  in  business, 
cauHed  the  moneys  thereafter  received 
by  them  in  their  business,  as  agents  for 
others,  to  be  deposited  with  defendant 
in  the  name  of  their  book-keeper, 
plaintiff's  intestate,  in  order  to  protect 
euch  funds  from  being  attached  by 
their  creditors,  and  that  they  might  be 
paid  over  to  the  parties  entitled  thereto, 
bttfendant  having  discounted  a  note  for 


said  firm,  when  it  became  due,  charged 
it  to  said  account  and  refused  to  pt] 
over  the  amount  so  deducted  to  plain 
tiff.  In  an  action  to  recover  the  amoam 
so  retained,  held,  that  defendant  wai 
not  entitled  to  set  off  the  amount  of  thi 
note  against  the  deposits,  as  the  depos 
its  were  not  the  property  of  R.  Bros, 
but  were  deposited  and  held  in  trus 
for  the  benefit  of  those  for  whom  th< 
moneys  were  received. 

Also  held,  that  it  was  immateria 
that  none  of  the  parties  entitled  to  th 
deposits  had  made  claim  therefor,  a 
they  could  enforce  their  claims  againa 
the  plaintiffs. 

Also  held,  that  it  was  immateria 
that  defendant  was  not  notified  tha 
said  intestate  so  held  the  funds  ii 
trust ;  that  the  deposits  being  in  hi 
name,  he  was  under  no  obligation  t 
give  notice  that  others  had  an  interes 
therein. 

Also  held,  that  the  discharge  of  Ii 
Bros,  in  bankruptcy  did  not  affect  th 
rights  of  the  parties,  for  whose  benef 
these  deposits  were  made ;  that  sac 
discharge,  while  it  might  destroy  tL 
claims  against  them,  did  not  depriv 
those  for  whom  the  funds  were  depo 
ited  of  their  ri^ht  thereto  :  Falkland  \ 
St.  Nicholas  National  Bank  of  N.  Y 
84  N.  Y.,  145,  reversing  21  Hun,45( 

Plaintiff  made  a  deposit  with  the  1 
&  M.  Bank,  receiving  therefor  a  certil 
cate  payable  to  his  order,  on  retai 
thereof,  with  interest.  While  the  ce 
tificate  was  outstanding,  that  bank  di 
counted  plaintiff's  note  in  renewal  of 
former  note  held  by  it ;  and  in  the  o 
dinary  course  of  business,  and  for 
valuable  consideration,  indorsed  ai 
transferred  the  note  to  defendant,  tl 
A.  C.  N.  Bank,  before  maturity,  sai 
defendant  receiving  it  in  good  fait 
and  in  ignorance  of  such  deposit.  TI 
A.  C.  N.  Bank  then  held  certain  secui 
ties  as  collateral  for  all  paper  so  tran 
ferred  to  it  by  said  F.  &  M.  Bank.  I 
the  time  of  the  transfer  the  latter  bar 
was  solvent,  but  thereafter  was  adjud 
cated  a  bankrupt,  and  defendant,  McL 
was  appointed  assignee.  Plaintifl 
note  was  duly  protested  and  the  F. 
M.  Bank  charged  as  indorser.  The  j 
C.  N.  Bank  still  held  some  of  the  wi 
laterals  ;  plaintiff  advised  it  of  his  d 
posit,  and  asked  that  it  avail  itself  ( 
the  collateral  securities  for  his  benefi 
to  the  amount  of  the  note  ;  this  it  r 
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fased  to  do,  but  sarreodered  the  secu- 
rities to  McL.,  taking  from  him  a 
guaranty  of  the  collection  of  the  note. 
No  demand  for  payment  of  the  certifi- 
cate was  made  of  the  F.  &  M.  Bank 
before  it  was  adjudicated  a  bank- 
rupt. 

In  an  action  brought  to  compel  the 
application  of  the  securities  to  the  pay- 
ment of  the  note,  held,  that  plaintiff 
was  not  entitled  to  the  relief  sought ; 
that  no  right  of  set-off,  either  legid  or 
equitable,  existed  at  the  time  of  the 
transfer  of  the  note ;  and  that  the  legal 
rights  of  the  A.  C.  N.  Bank  were  not 
80  affected  by  subsequent  equities,  aris- 
uig  out  of  the  changed  relations  of 
plaintiff  and  the  F.  &  M.  Bank,  as  to 
require  it  to  first  resort  for  payment  to 
the  securities  in  exoneration  of  plain- 
tiff ;  also,  that  the  other  creditors  of 
the  F.  &  M.  Bank  stood  equal  in  law 
and  in  equity  with  plaintiff,  and  the  A. 
C.  N.  Bank  was  bound  to  regard  their 
interests  as  well  as  his. 

Also  held,  that  no  right  of  set-off 
arose  under  the  Federal  Bankrupt  Act. 
There  is  no  right  of  action  upon  a  cer- 
tificate of  daposit  in  ordinary  form 
issued  by  a  bank,  until  demand  of  pay- 
ment: Smith  9.  Felton,  43  N.  Y.,410; 
Colgrove  «.  Tallman,  67  id.,  95,  dis- 
tinguished. 


It  seems,  that  a  "mutual  credit "  is  a 
knowledge  on  both  sides  of  an  existing 
debt  due  to  one  party  and  a  credit  by 
the  other  party,  founded  on  and  trust- 
ing to  that  debt  as  a  means  of  pay- 
ment :  Munger  v.  Albany  City  National 
Bank,  85  N.  Y.,  680. 

A  receiver  of  an  insolvent  bank  has 
no  power  to  allow  a  set-off  against  a 
debt  owing  to  the  l>ank,  where  the  de- 
mand s6ught  to  be  set  off  was  assigned 
to  the  debtor  for  that  purpose  after  his 
appointment ;  and  what  the  receiver 
cannot  thus  do  directly,  cannot  be  done 
by  way  of  ratification  or  waiver. 

Where,  therefore,  in  an  action  by  a 
receiver,  upon  a  demand  due  the  bank, 
the  defendant  sought  to  set  off  certain 
checks  drawn  in  his  favor  by  deposi- 
tors, which  the  referee  found  were  not 
delivered  to  the  bank  and  credited  to 
defendant's  account,  until  after  the 
service  of  an  injunction  order  issued 
in  the  proceedings  for  the  appointment 
of  the  receiver,  restraining  the  officers 
of  the  bank  from  further  action  or  in- 
terference with  its  assets.  Held,  that 
the  retention  of  the  checks  by  the  re- 
ceiver was  not  a  ratification  of  the  act 
of  the  bank  officer  in  receiving  them, 
and  that  the  set-off  was  properly  disal- 
lowed :  Van  Dyck  v.  McQuade,  85  N. 
Y.,  616. 


[4  Appeal  Cases,  448.] 
H.L.  (K),  May  16,  1879 
[HOUSE  OF  LORDS.] 

*Sarah  Smith  Mortimore,  Appellant;  and  Har-    [448 
BiET  Anne  Mortimore,  Hespondent  {'), 

WiH—Time  for  ascertaining  **Next  of  Kin  "  under  the  Statute  of  IHstributions. 

A  testator,  who  had  four  daughters,  divided  a  fund  into  four  equal  amounts,  giving 
one  to  each  daughter  and  her  children ;  but  when  one  died  and  left  no  child  the  in- 
terest was  to  be  paid  to  the  otherg,  and  after  the  death  of  the  last  survivor  the 
fund  was  to  be  divided  among  her  children ;  **  or  if  there  be  no  such  children,  that  the 
same  be  paid  to  such  person  or  persons  as  will  then  be  entitled  to  receive  the  same  as 
my  next  of  liin  under  the  statute  for  the  distribution  of  intestates'  est^ites."  One  of  the 
daughters  left  issue,  the  otliers  had  no  issue.     On  the  death  of  the  lai»t  dantriit<:*r : 

Held,  that  under  the  words  of  the  will  the  class  of  *'  next  of  kin  *'  described  the 
persons  who  filled  that  character  at  the  time  of  the  death  of  the  tet^tator,  and  not  at 
the  death  of  the  last  surviving  daufrhter ;  and  that  the  shares  of  the  daughters  who 
had  died  without  issue  were  divisible  among  the  persons  representing  the  four 
daughters. 

Bullock  V.  Dowries  (*)  followed.      


(»)  Affirming  23  Eng.  R.,  611. 


O  9  a  L.  C  1. 
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John  Clarke,  by  his  will,  dated  the  11th  of  May,  1825, 
bequeathed  to  trustees  £12,000  in  consols,  in  trust  as  to 
£3,000  part  thereof,  to  pay  the  income  to  his  daughter, 
Sarah  G.  Clarke,  for  life  for  her  sole  and  separate  use,  and, 
if  she  should  marry  and  have  issue,  to  her  children  after  her 
decease  :  if  but  one  child,  then  to  such  only  child.  '*  And 
in  case  my  said  daughter  Sarah  G.  Clarke  shall  die  withont 
leaving  issue  her  surviving,  then  I  will  and  direct  that  the 
interest  and  dividends  of  the  said  sura  of  £3,000  consols  be 
paid  and  divided  to,  and  among,  such  of  my  said  other  daugh- 
ters as  shall  then  be  living,  and  to  the  survivor  or  survivors 
whether  single  or  married,  but  to  and  for  their  sole  and  sep- 
arate use  and  benefit.  And  from  and  immediately  after  the 
decease  of  my  last  surviving  daughter,  that  the  said  sum  of 
£3,000  consols  be  paid  and  divided  to  and  among  the  child 
or  children  of  any  such  last  surviving  daughter;  and  if 
there  shall  be  no  such  children,  that  the  sum  be  paid  to  such 
449]  person  or  persons  as  will  *then  be  entitled  to  receive 
the  same  as  my  next  of  kin  under  the  statute  for  the  distri- 
bution of  intestates'  estates." 

The  testator  had  three  other  daughters,  Rebecca,  Mary, 
and  Frances,  and  trusts  in  the  same  words  were  created  with 
respect  to  each  of  them  and  their  children,  with  the  same  limi- 
tation over  in  default  of  children  of  such  daughters  respect- 
ively. His  residuary  estate,  subject  as  to  £1,000  to  a  power 
of  appointment  given  to  his  wife,  was  directed  to  be  held  by 
the  trustees  on  the  same  trusts  as  the  £12,000  consols. 

The  testator  died  in  1838,  leaving  all  his  daughters  him 
surviving.     They  were  his  sole  next  of  kin. 

Rebecca  married  Charles  Cunningham  Young,  and  died 
in  1839.  leaving,  as  her  only  surviving  child,  a  son,  Thomas 
Young. 

Sarah  died  in  1851,  unmarried. 

Mary  died  in  1872,  having  been  married  but  leaving  no 
child. 

Frances  died  in  1875,  unmarried. 

On  the  death  of  Frances  the  question  arose  whether  the 
persons  entitled  to  the  three  legacies  as  "next  of  kin"  were 
those  who  were  next  of  kin  to  the  testator  at  the  time  of  his 
death,  or  next  of  kin  at  the  time  of  the  death  of  Frances, 
the  last  surviving  daughter. 

The  appellant  was  the  sole  legal  personal  representative 
of  Thomas  Young,  who  had  survived  Frances,  the  last  of 
the  dauglUers,  and  she  claimed  as  being,  upon  the  death  of 
Frances,  the  sole  next  of  kin  of  the  testator. 

The  respondent  was  the  sole  legal  personal  representative 
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of  Frances,  and,  as  such,  claimed  as  the  next  of  kin  of  the 
testator  at  the  time  of  his  death,  and  brought  an  action  in 
the  Chancery  Division  to  have  the  rights  of  the  parties  ascer- 
tained and  declared. 

On  the  29th  of  May,  1877,  Vice-Chancellor  Bacon  made  a 
decree  declaring  Thomas  Young  entitled  to  the  trust  funds 
as  the  sole  next  of  kin  of  the  testator  living  at  the  death  of 
Frances,  on  whose  death  the  Vice-Chancellor  was  of  opinion 
the  character  of  *'  next  of  kin,"  within  the  words  of  the  will, 
was  to  be  determined.  On  appeal  this  decree  was  on  the 
8th  of  December,  1877,  reversed,  and  it  was  declared  that 
the  persons  who,  on  the  death  of  Frances,  were  entitled  to 
the  trust  fund,  were  the  next  of  kin  of  the  testator  at  the 
time  of  his  death  (*). 

*Mr.  Everittj  for  the  appellant :  Wills  must  be  [450 
construed  according  to  the  plain  intention  of  the  testator. 
The  intention  here  was  to  provide  for  several  contingencies, 
but  at  the  end  of  them  all,  to  give  the  property  to  the  per- 
sons who  should,  when  those  contingencies  came  to  an  end, 
be  the  next  of  kin  of  the  testator.  There  was  no  technical 
idea  in  the  mind  of  the  testator  that,  when  all  his  particular 
provisions  had  failed,  the  question  of  who  were  his  next  of  kin 
was  to  be  referred  back  to  a  distant  period,  to  ascertain  who 
filled  that  character  at  the  moment  of  his  own  death.  He 
might  not  really  anticipate  that  all  his  special  provisions 
would  fail,  and  no  doubt  hoped  that  they  would  not,  but  he 
put  that  final  clause  into  his  will  to  meet  the  improbable, 
though  of  course  not  impossible,  contingency,  that  they  might 
do  so.  If  that  improbability  should  occur,  he  desired  that  it 
then  should  be  decided  who  were,  at  that  time,  his  next  of 
kin.  He  did  not,  as  had  been  done  in  some  of  the  cases, 
suggest  his  own  death  and  intestacy.  Long  v.  Blackall  (') 
favors  such  a  construction  ;  and  so  does  Jones  v.  Colbeck  (') ; 
and  in  Butler  v.  Bushnell{^\  which  was  very  like  this  case, 
the  persons  who  were  the  testator's  next  of  kin  were  to  be 
ascertained,  not  at  his  death,  but  at  the  death  of  his  daugh- 
ter. The  case  of  Bullock  v.  Dow7i€S  (*)  is  not  decisive  of  the 
present,  but  is  distinguishable.  There  the  time  of  the  tes- 
tator's death  was  distinctly  indicated  as  that  at  which  the 
class  was  to  be  ascertained.  Here  it  is  not ;  but,  on  the  con- 
trary, the  testator  suggests  the  death  of  the  last  daughter 
as  the  time.  In  Bullock  v.  Downes  the  words  were,  "in 
trust  for  such  persons  of  the  blood  of  me  as  would  by  virtue 

(»)  Nona.  Mortimer  v.  Slater,  7  Ch.  D.,        (»)  8  Vee.,  38. 
822;  23  Eng.  R.,  611.  (^)  3  My.  A  K.,  232. 

(*)  3  Yes.,  486.  (*)  9  H.  L,  C,  1. 
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of  the  statute  of  distributions  of  intestates'  estates  have  be- 
come and  been  tben  entitled  thereto,  in  case  I  had  died 
intestate."  There  the  reference  to  his  own  death  and  intes- 
tacy fixed  the  date.  Here  the  death  spoken  of  is  that  of 
**  my  last  surviving  daughter,"  when  the  fund  is  to  be  paid 
.  '*  to  such  person  as  will  then  be  entitled  to  receive  the  same 
as  my  next  of  kin  under  the  statute."  Connecting  theae 
two  phrases  together,  it  was  clear  that  the  testator  contem- 
plated the  next  of  kin  as  those  who  would  be  so  on'  the  death 
of  his  last  surviving  daughter.  All  the  cases  showed  that, 
451]  in  the  ^construction  of  such  a  bequest,  the  intentioa 
of  the  testator  must  govern.  Briden  v.  Hewlett  {^)  did  so, 
and  there  the  mother  of  the  testator  having  died  after  him, 
the  testator's  next  of  kin  at  her  death  were  held  entitled.  la 
Wharton  v..  Barker  (')  the  same  principle  was  adopted ;  and 
in  Lees  v.  Massey  (")  the  Lord  Chancellor  took  the  death  of 
the  testators  daughter  as  the  period  for  ascertaining  the 
next  of  kin,  and  both  the  Lord  Chancellor  and  Lord  Justice 
Turner  declared  that  in  such  cases  the  intention  of  the  tes- 
tator furnished  the  governing  principle.  Here  it  is  sub- 
mitted that  the  intention  of  the  testator  clearly  applies  to  the 
death  of  his  last  surviving  daughter,  and  that  the  decision 
of  the  Vice  Chancellor  ought  therefore  to  be  restored. 

Mr.  jSay,  Q.C.,  and  Mr.  Renshaw,  for  the  respondents, 
were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  I  am 
bound  to  say,  in  the  first  place,  that  it  appears  to  me  that 
this  case  is  absolutely  unaistinguishable  from  the  case  of 
Bullock  V.  Dowries  (*) ;  indeed,  it  is  seldom  that  you  find 
with  regard  to  wills  two  cases  so  much  resembling  each 
other,  and  if  your  Lordships  were  to  arrive  at  the  con- 
clusion at  which  Vice-Chancellor  Bacon  has  arrived,  it 
would  be  tantamount  to  overruling  (if  your  Lordships  could 
overrule  it)  that  decision.  But,  my  Lords,  apart  from  that 
authority,  which  of  course  is  a  paramount  authority,  it  be- 
ing a  decision  of  your  Lordships'  House,  it  appears  to  me 
that  if  you  had,  in  the  first  instance,  to  consider  the  construc- 
tion of  this  will,  it  would  on  principle,  and  on  the  authorities 
which  preceded  Bullock  v.  Downes^  be  impossible  to  come  to 
any  other  conclusion.  In  the  words  of  this  particular  will 
there  is  a  gift  to  a  class  of  persons  who  are  thus  described, 
*'my  next  of  kin  under  the  statute  for  the  distribution 
of  intestates'  estates."  That  is  a  class  which,  according  to 
the  statute,  must  be  ascertained  at  the  death  of  the  testator; 

(>)  2  My.  A  K.,  90 ;  1  L.  J.  (Ch.),  119.        (»)  8  De  G.,  F.  A  J.,  113. 
O  4  K.  <fe  J.,  483.  (*)  9  H.  L.  C,  1. 
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and,  as  I  took  the  liberty  to  mention  during  the  argument, 
it  is  not  an  artificial  class  of  next  of  kin  to  he  created.  The 
•only  other  words  are  "that  tUe  same  be  paid  to  such  [452 
person  or  persons  as  will  then  be  entitled  to  receive  the 
same."  Now,  I  am  quite  willing  to  look  at  the  word  **  then" 
as  if  it  meant  at  the  expiration  of  the  preceding  limitation, 
but  then  what  does  this  amount  to?  Why  this.  At  the 
expiration  of  the  preceding  limitation  you  are  to  find  out 
the  hands  into  which  you  are  to  pay  the  money,  but  you 
must  do  that  by  first  ascertaining  who  were  his  next  of  kin 
at  the  time  of  his  death. 

Therefore,  my  Lords,  apart  from  authority,  it  appears  to 
me  that  the  decision  of  the  Court  of  Appeal  would  be  right, 
bat  founded,  as  it  properly  was,  on  the  authority  of  the  case 
of  Bullock  V.  Dow7ies,  it  appears  to  me  that  that  decision 
cannot  be  upset.  1  therefore  submit  to  your  Lordships, 
and  move  your  Lordships  that  the  appeal  should  be  dis- 
missed, and  unless  some  arangement  has  been  made  of  a 
different  character  it  must  be  dismissed  in  the  ordinary  way 
with  costs. 

Lord  Hatherlet  :  My  Lords,  I  do  not  think  it  neces- 
sary to  occupy  your  Lordships  by  saying  anything  on  this 
case,  for  I  really  consider  it  precisely  the  same  as  the  case 
of  BvUock  V.  Dowries  (').  Every  will,  of  course,  must  have 
its  different  expressions,  and  in  each  case  every  word  must 
be  minutely  scrutinized  ;  but  when  the  whole  of  this  will  is 
read,  it  appears  to  me  that  the  case  of  Bullock  v.  Dov>nes 
must  govern  this  case,  and  that  case  having  been  decided, 
we  ought  not  to  depart  from  it  now. 

Lord  O'Hagan:  My  Lords,  I  am  quite  of  the  same 
opinion,  and  I  can  add  nothing  to  the  observations  of  my 
noble  and  learned  friends.  I  think  the  case  of  Bullock  v. 
Dovmes  is  whollv  undistinguishable  from  that  which  is  now 
before  your  Lordships.  I  am  also  of  opinion  that  if  Bullock 
y.  Dovmes  had  never  been  decided  at  all,  we  should  arrive 
in  this  case  at  the  same  conclusion.  The  will  appears  to  me 
to  be  clear  enough.  The  testator  gives  certain  properties, 
pointing  to  the  future,  and  makes  a  devolution  of  them 
*through  various  stages,  and  at  the  end  of  all,  and  [453 
when  all  are  exhausted,  provides  that  the  property  shall  go 
to  **my  next  of  kin  under  the  statute  for  the  distribution  of 
intestates'  estates."  That  plainly  means  the  next  of  kin 
who,  at  the  time  of  his  death,  would  have  been  entitled,  if 
he  had  not  made  any  will. 

0)  9  H.  L.  c,  1. 
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Lord  Blackburn  :  My  Lords,  I  alii  of  the  same  opinion. 
I  think  the  present  case  is  quite  undistinguishable  from  the 
case  of  Bullock  v.  Dowries  Q;  and  having  said  that,  I  have 
said  really  quite  enough,  for  Bullock  v.  Dowries  is, I  appre- 
hend, binding  upon  your  Lordships  as  much  as  upon  an 
inferior  court.  I  may  farther  say,  however,  that  I  am  quite 
inclined  to  agree  with  what  my  noble  and  learned  friends 
have  said  before  me,  that  if  Bullock  v.  Dowries  had  never 
been  decided  at  all,  I  should  have  decided  this  case  the  same 
v^ray;  indeed,  I  think  it  is  even  a  clearer  case  than  BtUlock 
V.  Dowries. 

Lord  Gordon  concurred. 

Decree  appealed  against  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  15th  May,  1879. 

Solicitor  for  the  appellant :  John  Watson. 
Solicitor  foi*  the  respondent :  Charles  Langley. 

0)  9  H.  L.  C,  1. 


See  FarweH  on  Powers,  415  ;  Wing- 
field  «,  Wingfield,  26  Eng.  R.,  416. 

The  rule  with  regard  to  legacies  to  a 
class  of  persons  is,  that  those  only  who 
are  embraced  in  the  class  at  the  time 
the  legacy  takes  effect,  will  be  allowed 
to  take. 

But  where  a  legacy  of  that  kind 
takes  effect  in  point  of  right  at  one 
time  and  in  point  of  enjoyment  at 
another,  the  general  rule  is  that  all 
those  will  take  who  are  embraced  in 
the  class  at  the  time  the  legacy  takes 
effect  in  point  of  enjoyment. 

A  testator  gave  certain  property  to 
his  son  for  life,  and  after  his  death  to 
his  children  equally.  When  the  testa- 
tor died,  the  son  had  a  wife  59  years  of 
age  and  three  adult  children  ;  but  the 
wife  afterwards  died  and  the  son  mar- 
ried again,  and  had  two  more  children, 
who  were  living  at  his  death.  Held, 
that  these  children  were  entitled  to 
e  equally  with  the  others  in  the 
property  given  by  the  will  :  Matter  of 
Jones's  App«*al.  48  Conn.,  00. 

A  will  which  provides  that  "  after 
ihe  death  of  testator's  daughter,  he 
^tvrs  her  children  and  errand  children,** 
v^.^  contemplates  descendants  then  an- 
bam.  who  shall  be  in  being  at  the  time 
of  the  daughter's  death  T  Cheever  «. 
Wftsjbtenaw,  etc,  45  Mich.,  6. 

A  testator,  after  devising  the  residue 


of  his  real  estate  to  his  daughters  and 
the  survivor  of  them  until  death  or 
marriage,  provided  that,  *' after  the 
marriage  or  death  of  my  surviving 
daughter  taking  under  this  item,  the 
estate  herein  devised  shall  descend  to 
those  persons  who  may  then  be  entitled 
to  take  the  same  as  my  heirs'*:  Held, 
that  the  devise  over  was  to  those  who 
were  the  heirs  of  the  testator  at  the 
time  of  his  death  :  Dove  «.  Torr,  128 
Mass.,  38. 

The  will  of  W.  gave  all  of  his  real 
estate  to  bis  son  J.  for  life,  and  in  fee, 
in  case  his  son  married  and  had  issue. 
If  he  died  without  having  had  lawful 
issue,  the  wiU  directed  the  executor  or 
executors  then  surviving  to  sell  said 
real  estate,  and  distribute  the  proceeds 
among  the  testator's  "next  of  kin  of 
personal  estate,  according  to  the  laws 
of  the  State  of  New  York,  for  the  dis- 
tribution of  intestate  personei  estate." 
The  executors  named  were  J.  and  two 
others.  At  the  testator's  death,  he  left 
J.,  four  nieces  and  a  nephew,  surviv- 
ing. J.  died  without  having  had  law- 
ful issue ;  the  other  two  executors  were 
then  dead,  the  four  nieces  also  died 
during  the  lifetime  of  J.,  leaving  chil- 
dren. In  an  action  brought  by  the 
nephew  for  a  construction  of  the  will, 
and  the  appointment  of  a  trustee  to 
carry  out   its   nnexecated    proYision, 
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held,  that  the  will  created  a  general  also,  that  as  the  gift  was  money,  and 
power  in  trust,  the  execution  whereof  the  direction  for  conversion  absolute, 
was  imperative  (1  R.  S.,  732.  ^g  74,  the  "next  of  kin  "to  whom  the  pro- 
77 ;  ?34,  §§  94,  96) ;  that  upon  the  ceeds  of  the  real  estate  were  to  be  dis- 
deaih  of  the  surviving  trustee,  his  tributed,  were  those  who  were  such  at 
powers  and  duties  became  vested  in  the  the  time  of  distribution,  i.e.,  at  the 
ooart,  and  might  be  exercised  by  some  death  of  J.,  and  that  therefore  plain tifiE 
person  appointed  by  it  for  that  purpose  was  entitled  to  all  of  said  proceeds  :  De- 
ll R.  8.,  734,  §   102  ;  Id.,  780,  §  68) ;  laney  v.  McCormack,  88  N.  Y.,  174. 


[4  Appeal  Cases,  464.] 

H.L.  (E.),  May  1,  6,  8,  9,  12,  1879. 

[HOUSE  OF   LORDS.] 

*OwEN  Elias,  William  Elias  and  Others,  Appel-  [454 
lants;  and  The  Snowdon  Slate  Quarries  Company, 
and  The  West  Snowdon  Slate  Company,  Hespon- 
dents  ("). 

Mine9 — QuarriM — Term  of  Tears — Beversioner. 

A  termor  of  land,  with  no  grant  of  a  power  to  work  quarries  on  the  land,  cannot 
open  any  in  order  to  work  them ;  but  if  the  quarries  have  been  worked  before  the 
commencenient  of  the  term,  he  may  continue  the  working. 

The  owner  of  land  demised  it  in  1802,  by  way  of  mortgage,  for  a  terra  of  500  years 
at  a  peppercorn  rent  A  quarry,  called  the  lower  quarry,  appeared  to  have  been  then 
open  on  the  land,  and  had  been  worked  by  the  mortgagor.  In  1820,  the  mortgagee 
foreclosed  the  equity  of  redemption,  and  took  possession  of  the  property,  and  worked 
not  only  the  lower  quarry,  but  another,  which  received  the  name  of  the  upper  quarry. 
In  1873  the  plaintiff,  the  reversioner  of  the  term  of  BOO  years,  having,  not  long  be- 
fore, become  acquainted  with  the  fact  that  he  was  the  reversioner,  filed  a  bill  to 
restrain  the  termor  from  working  the  quarries  and  for  an  account.  At  the  trial  the 
great  dispute  of  fact  was  as  to  the  time  when  the  upper  quarry  had  been  opened. 
Vice-Chancellor  Hall  had  thought  that  it  was  not  shown  to  have  been  opened  in  the 
time  of  the  mortgagor,  and  so  granted,  as  to  that,  an  injunction  and  account.  The 
Conrt  of  Appeal  came  to  a  different  conclusion  on  the  evidence  and  dismissed 
the  plaintiff's  bill.  On  appeal  to  this  House  the  decision  of  the  Court  of  Appeal 
was  upheld. 

Where  the  lease  of  a  quarry  reserves,  not  the  payment  of  a  fixed  sum  by  way  of 
renty  but  a  share  of  the  profits  of  the  quarry,  it  is  to  be  treated  as  opened  for  pur- 
poses of  commerce. 

The  consideration  of  the  facts  and  circumstances  of  a  case  must  determine  on 
whom  the  t»ius  lies  of  showing  when  a  mine  or  quarry  was  first  opened  for  working. 

A  mine  or  quarry  opened  by  the  owner  of  the  inheritance,  while  he  was  still  in 
actual  possession,  even  though  after  the  date  of  the  mortgage,  will  enure  for  the  ben- 
efit of  the  mortgagee. 

/VrLoRD  Selborme:  Where  a  mine  or  quarry  has  been  opened  for  a  restricted 
or  definite  purpose,  as  to  obtain  fuel,  or  the  means  of  repairing  a  particular  tene- 
ment on  the  estate,  that  would  not  give  a  tenant  for  life,  or  other  owner  of  an  estate 
impeachable  for  waste,  the  right  to  work  it  for  commercial  profit.  But  when  a  mine 
or  quarry  is  once  open,  so  that  the  owner  of  an  estate  impeachable  for  waste,  may 
work  it,  the  sinking  of  a  new  pit  on  the  snme  vein,  or  the  breaking  ground  in  a 
new  place  on  the  same  rock,  is  not,  necessarili/,  the  opening  of  a  new  mine  or  a  new 
quarry. 

(0  Affirming  25  Eng.  R.,  446. 
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RoBKKT  BuLKELEY  OwEN  was  the  Owner  in  fee  simple  of 
a  farm  called  Fridd-Issan,  in  the  parish  of  Beddgelert  in 
455]  North  *Wales.  He  borrowed  a  svm  of  £400  from 
Morris  Griffith  in  1802,  and  by  way  of  mortgage  security 
demised  the  farm  to  Griffith,  his  executors,  administrators, 
and  assigns,  for  a  term  of  600  years,  at  a  peppercorn  rent. 
He  afterwards  borrowed  a  farther  sum  of  £800,  and  in  Sep- 
tember, 1810,  charged  the  same  with  interest  upon  the  mort- 
faged  premises.  The  premises  were  situated  partly  at  the 
ase,  and  partly  on  the  slopes  of  Snowdon.  In  1806  Owen 
granted  a  lease  of  the  farm,  and  in  1811  a  lease  for  twenty- 
one  years  of  the  mines  and  slate  quarries  under  the  whole 
property.  In  1816,  Griffith  brought  an  action  of  ejectment 
to  obtain  possession  of  the  farm,  and  recovered  judgment 
in  the  action  in  1818.  He  also  instituted  a  suit  for  fore- 
closure, and  obtained  a  decree  thereon  in  1820.  He  thus 
became  possessed  of  the  whole  property,  and  in  1830  seemed 
to  have  made  an  attempt  to  work  for  the  slate.  He  died  in 
1836,  and  the  property  passed  to  his  widow,  to  his  son  John 
Griffith,  and  then  to  his  son  William  Morris  Griffith,  who 
was  originally  a  defendant  in  this  suit.  In  May,  1847,  John 
Griffith  made  a  lease  of  the  farm  in  question  with  liberty  to 
search  for  and  get  slate,  &c.,  under  the  said  tenement,  and 
this  lease  passed  to  the  '*  Snowdon  Slate  Quarries  Com- 
pany," and  on  the  winding-up  of  that  company,  was  sold 
by  the  liquidator  to  the  *' West  Snowdon  Slate  Company." 
In  the  course  of  the  proceedings  in  this  sale,  namely,  in 
December,  1872,  an  objection  to  the  title  was  taken,  and  in 
consequence  a  letter  was  written  to  the  present  appellants— 
the  persons  who  appeared  to  be  the  reversioners  aSter  the  ex- 
piration of  the  term  of  500  years — and  they,  in  May,  1873,  filed 
their  bill  against  W.  M.  Griffith  complaining  of  the  working 
of  the  quarries  as  waste,  and  asking  for  an  injunction  to 
restrain  farther  working,  and  for  accounts,  and  for  farther 
relief.  This  bill  was  afterwards  amended  by  making  the  two 
companies  parties  to  the  suit. 

The  various  defendants  put  in  answers  which  in  substance 
set  forth  the  facts  already  stated,  and  relied  on  them  for  a 
defence,  and  they  also  alleged  that  the  quarries  were  open 
working  quarries  upon  the  lands  compnsed  in  the  demise 
and  mortgage  of  1802.  Whether  the  upper  quarry  was 
so,  was  the  matter  really  in  dispute,  and  on  that  a  great 
deal  of  evidence  was  given.  Its  eflfect  is  fully  stated  in  the 
judgments. 

456]    *Vice-Chancellor  Hall  was  of  opinion  that  the  lower 
quarry  bad  been  open  before  the  demise  of  1802,  but  "  that 
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neither  the  mortgagor  nor  his  lessees,  while  he  remained  in 
possession,  opened  a  quarry  elsewhere  on  the  mortgaged 
premises,"  and  therefore,  as  to  the  upper  quarry,  he.  granted 
the  prayer  of  the  bill  for  an  injunction  and  account,  but 
dismissed  it  as  to  the  lower  quarry  (*).  On  appeal  the  Lords 
Justices  came  to  a  different  conclusion  on  tne  evidence,  re- 
versed the  decision,  and  ordered  the  bill  to  be  dismissed 
with  costs  (•).     This  appeal  was  then  brought. 

Mr.  Osborne  Morgan,  Q.C.,  and  Mr.  Ford  North,  Q.C. 
(Mr.  Edward  Holland  was  with  them),  for  the  appellants: 
They  stated  the  facts  of  the  case  with  great  minuteness,  and 
insisted  that  there  was  no  evidence  to  warrant  the  conclusion 
that  the  owner  of  the  inheritance  ever  worked  both  mines 
or  quarries  with  a  view  to  profit — or  had  ever  authorized 
them  to  be  so  worked — and  especially  it  was  clear  that  there 
had  not  been,  by  him,  such  working  of  the  upper  quarry 
before  the  mortgage  demise.  Assuming  the  fact  to  oe  so, 
then  the  conduct  of  the  respondents  in  working  both  of 
them  was  without  warranty  in  law.  They  were  mere  term- 
ors, and  as  such  their  working  the  mines  or  quarries 
amounted  to  voluntary  waste,  from  the  committing  of  which 
the  court  would,  upon  equitable  principles,  restrain  them. 
There  had  not  been  any  laches  here,  and  the  appellants  pro- 
ceeded as  soon  as  they  were  aware  of  their  rights :  Mbyte  v. 
MayleC);  Coppinger  v.  Oubbins{*)\  Purcell  v.  Nash{^)\ 
Mansfield  v.  Crawford  {^)\  Viner  v.  Vaughan{');  Jegonv. 
Vivian  {');  Co9iniess  of  Salop  v,  Crompion(^)\  Ooodson  v. 
Richardson  {'y,  Whitfield  v.  BewitQ');  Bays  v.  Bird{"); 
Saunder^s  Case{^*);  Clegg  v.  Howland  {'*);  Vyvyan  v.  Vy- 
vyan{**);  Browne  v.  McClinlo€k{")  were  cited. 

*Mr.  Dickinson,  Q.C,  and  Mr.  Br  accord,  for  the  [457 
Snowdon  Slate  Quarries  Company, 

Mr.  Home  Payne,  and  Mr.  C,  H.  Turner,  for  the  West 
Snowdon  Slate  Company. 

Mr.  Dickinson,  and  Mr.  Home  Payne,  addressed  the 
House  :  It  was  a  maxim  of  the  law  of  England  to  give  effect 
to  what  had  been  done  for  a  series  of  years,  and  done  with 

O  Nom.  mia»  v.  Oriffilh,  8  Ch.  D.,  621 ;  (>«)  Law  Rep.,  9  Ch.  App.,  221 ;  8  Eng. 

25  Eng.  R.,  446,  where  the  facts  are  fuUy  R.,  886. 

detailed.  (")  2  P.  Wms.,  240 ;  see  also  8  P.  Wms., 

(*)  n)id,  681 ;  26  Eng.  R.,  446.  26Y. 

ft  Owen,  66.  (»«)  2  P.  Wma.,  897. 

(*)  8  J.  A  Lat.,  897.  (")  6  Co.  Rep.,  12. 

(«)  1  Jo.  Ir.  Eq.  R..  626 ;  2  Id.,  117.  ('*)  Law  Rep.,  2  Eq.,  160. 

(•)  9  Ir.  Eq.  Rep.,  271.  (")  80  Beav.,  66  ;  4  D.  F.  &  J.,  188. 

n  2  Beav.,  466.  (>•)  Law  Rep.,  6  H.  L.,  466;  8  Eng. 

(")  Law  Rep.,  6  Ch.  App.,  742.  R.,  62. 

(»)  Cro.  Eliz.,  777,  784. 

33  Eng.  Rep.  22 


338  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IV. 

1879  Elias  v.  Snowdon  Slate  Quarries  Company.  H.L(E.) 

the  knowledge  of  those  who  had  the  power,  if  they  had  the 
will,  to  prevent  it,  but  who  allowed  it  to  be  done  without 
offering  the  least  objection  to  it.  That  had  been  the  case 
here,  and  the  present  claim  of  the  plaintiffs  was  therefore 
answered. 

The  evidence  here  was  suflBcient  to  satisfy  the  judges  of 
the  Court  of  Appeal  that  both  quarries  were  open  before  the 
respondents  went  into  possession  of  the  premises,  and  they 
were  therefore  entitled  to  work  them. 

The  cases  cited  on  the  other  side  were  commented  on,  and 
the  following  were  also  referred  to:  Oibson  v.  DoegC); 
Bulley  V.  Bulleyi^)\  Wolfe  v.  Birch  {*);  Clavering  v.  CHath 
ering  (*). 

Mr.  Osborne  Morgan  replied. 

The  Lord  Chancellor  (Earl  Cairns):  My  Lords,  the 
argument  of  this  case  has  occupied  at  vour  liordships'  bar 
a  considerable  time,  but  the  result  of  that  argument  is  that 
every  fact  in  the  case  has,  I  think,  been  brought  with  great 
clearness  before  your  Lordships'  attention,  and  I  shall  be 
able  in  a  very  short  space  to  submit  to  your  Lordships  the 
view  which  I  at  least  take  of  the  case  now  presented  to  us. 

My  Lords,  I  will  in  the  first  place  remind  you  of  the 
mortgage  title.  That  starts  in  the  year  1802,  when  the  mort- 
gage was  made  by  Owen,  the  then  owner  of  the  inheritance, 
to  Griffith,  for  500  years,  and  I  pass  over  as  immaterial  the 
farther  charge  which  took  place  a  few  years  afterwards. 
From  1816  to  1820  proceedings  were  going  on  for  foreclosure 
458]  of  this  mortgage.  In  *the  course  oi  those  proceedings, 
namely,  in  1818,  Griffith  appears  to  have  entered  into  pos- 
session, and  the  proceedings  were  terminated  by  complete 
foreclosure  in  1820.  From  that  we  pass  on,  still  only  deal- 
ing with  the  mortgage  title,  till  1847,  when  a  lease  was  made 
by  a  son  of  this  Griffith  to  three  persons  for  the  purpose  of 
adventuring  in,  and  continuing  to  work,  mines  or  quarries 
upon  the  property,  and  under  that  lease  the  present  respon- 
dents claim. 

Now,  turning  on  the  other  hand  to  the  title  to  the  inherit- 
ance, that  continued  in  the  mortgagor  Owen  up  to  the 
time  of  his  death  in  1837 ;  therefore  from  the  complete  fore- 
closure in  1820,  for  seventeen  years,  he  (the  mortgagor)  was 
in  existence  and  was  the  owner  of  the  inheritance  of  the 
property  in  fee  simple.  He  died  in  1837,  and  was  succeeded 
by  Rice  Owen,  his  heir,  who  continued  in  life  until  1860,  a 

{^)  2  H.  A  N.,  616.  O  Law  Rep.,  9  Eq.,  688. 

{^)  J^w  Rep.,  9  Ch.  App.,  789 ;  10  Eng.        (*)  2  P.  Wms.,  888, 
R.,  700. 
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priod  of  forty  years  from  the  foreclosure.     When  he  died 
in  1860,  the  inheritance  fell  to  one  of  the  present  appellants. 

That  being  the  title  to  the  mortgage  term  on  the  one  hand 
and  to  the  fee  on  the  other,  let  me  remind  your  Lordships 
in  a  few  words  of  the  actual  facts  which  are  proved  with  re- 
gard to  the  opening  of  the  slate  quarries  upon  the  property. 
And  I  must  first  observe  with  regard  to  these  facts,  that, 
whatever  may  be  their  proper  description,  there  is  no  con- 
troversy as  to  them,  because  they  are  facts  which  come  from 
the  witnesses  on  the  one  side  only,  in  their  evidence  in  chief, 
and  in  their  cross-examination  ;  and  although  criticisms 
may  be  made  as  to  the  limited  extent  to  which  these  wit- 
nesses speak,  there  is  nothing  which  shakes  their  credibility 
or  their  accuracjr  so  far  as  they  do  speak. 

My  Lords,  it  is  sufficient  for  my  present  purpose  that  I 
should  state  what  I  am  about  to  state  as  to  their  evidence. 
Their  evidence  appears  to  me  to  amount  to  this,  that  in  1812 
and  1814  (upon  the  evidence  of  witnesses  old  enough  to  re- 
member those  years),  there  were  open  quarry  holes  or  quar- 
ries, whichever  may  be  the  proper  word,  in  the  locV'S  in  quo^ 
that  is  to  say,  the  land  subject  to  this  mortgage.  It  is  a 
question  upon  the  evidence,  what  the  size  of  the  openings 
was,  but  that  has  been  left  as  it  is  upon  the  evidence  to 
which  I  have  already  referred,  the  evidence  of  one  side. 
No  evidence  has  been  contributed  from  witnesses  equally 
old,  or  from  *any  witnesses  at  all,  upon  the  other  [459 
Bide.  The  witnesses,  it  is  true,  do  not  pretend  to  speak 
with  certainty  upon  the  exact  size  of  the  openings,  but  in  a 
mineral  country  where 'the  terms  may  be  supposed  to  be 
well  known  and  persons  accustomed  to  use  the  terms  pro^)er 
to  describe  what  actually  is  in  existence,  these  witnesses  all, 
without  exception,  speak  of  that  which  existed  upon  the 
property  as  what  they  would  describe  as  open  workings, 
and  they  are  careful  to  say  that  thev  were  workings  which 
for  some  purpose  were  actually  worked  ;  for  they  saw  cer- 
tain slates  taken  out  of  them  and  pressed  and  laid  on  one 
side,  and  the  debris  in  other  places,  which  would  show  that 
slates  had  been  taken  out  and  worked.  That  evidence  is 
added  to  by  the  evidence  of  another  witness  who  speaks 
with  very  considerable  accuracy  of  what  he  saw  in  1818. 
What  he  saw  then  was  working  of  the  same  description  ;  it 
may  have  occurred  between  1812  and  1818,  or  it  may  have  been 
the  same  working  which  the  other  (the  older)  witnesses  saw 
in  1812.  Then  passing  on  to  1826,  or  thereabouts,  your  Lord- 
ships have  clear  testimony  of  working  of  a  very  much  more 
extensive  description  at  that  time.    I  say  ^'  more  extensive," 
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because  it  appears  to  me  the  witnesses  agree  in  saying  it 
was  carried  on  by  a  number  of  persons  who  were  acting 
•upon  a  system,  and  for  some  purpose  or  other,  who  were 
acting  as  a  company,  or  as  persons  engaged  in  a  commoa 
undertaking,  for  the  purpose  of  either  trying  or  carrying  on 
the  works. 

Now  that  being  the  character  of  the  evidence  which  is  the 
only,  evidence  in  the  case,  of  course  it  would  have  been  per- 
fectly competent  for  any  person  interested  to  show  that  the 
working,  such  as  I  have  described  it  to  be,  took  place  with- 
out the  knowledge,  and  without  anything  that  could  be 
called  consent  or  authority  on  the  part  of  the  owner  of  the 
inheritance.  Nay  more,  it  might  have  been  shown  that  the 
workings  were  actually  workings  by  way  of  trespass,  and 
had  not  even  the  consent  of  the  termor,  the  mortgagee ;  or  it 
might  farther  have  been  shown  that  those  workings  were  not 
workings  of  the  ordinary  kind  for  the  purpose  of  commerce, 
for  the  purpose  of  disposing  of  that  wnich  was  gained ;  but 
were  workings  for  what  I  may  call  home  consumption,  for 
some  ordinary  purpose  with  reference  to  the  farm  on  which 
the  workings  took  place.  Any  one  of  those  things  might 
460]  l^ave  been  shown,  but  no  *one  of  them  has  been  shown 
in  opposition  to  the  evidence  which  I  have  referred  to,  and 
that  evidence  stands,  valeat  quantum^  without  any  counter 
evidence  for  the  purpose  of  putting  a  complexion  upon  the 
character  of  the  working  which  1  have  mentioned. 

That  being  the  state  of  things,  then,  we  proceed  a  step 
farther,  and  your  Lordships  find  this  important  element 
introduced  into  the  case.  It  is  proved  without  contradic- 
tion, and  even  I  may  say  without  controversy,  that  in  1811, 
after  the  mortgage  had  been  made,  for  that  was  made  in 
1802,  but  while  the  mortgagor  was  still  in  possession  of  the 
property,  and  was  representing  the  property,  and  was  for 
all  practical  purposes,  in  accordance  with  the  sense  in  which 
the  word  is  commonly  used,  in  ownership  of  the  property, 
living  upon,  at  all  events  exercising  the  ordinary  acts  of 
ownership  over,  the  property,  he  made  a  lease  covering  the 
land  subject  to  the  mortgage.  I  pass  by  the  lease  of  1807. 
What  is  stated  in  that  lease  of  1811  is,  that  it  was  a  lease 
from  Robert  Bulkel^  Owen  to  Richard  Owen,  Hugh 
Hu^rhes,  and  Richard  Henry  Davys,  of  slate  rocks  and  beds 
of  slate,  and  all  mines,  &c.,  from  that  date  for  twenty-one 
years  at  the  farm  of  '*  one-fourteenth  share  of  clear  profits ;" 
and  that  lease  is  recognized  as  subsisting  in  1816,  because 
in  certain  conditions  of  sale  of  the  property  advertised  in 
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that  year,  it  was  spoken  of  as  a  lease  to  which  the  property- 
was  subject. 

That  lease  being  therefore  established  as  having  been 
made  by  the  owner  of  the  inheritance  at  the  time  that  he  was 
in  possession,  what  appears  to  me  to  result  from  that  fact  is 
this.  It  appears  to  me  that,  just  as  any  quarry  opened  by 
the  owner  of  the  inheritance  himself,  even  although  opened 
after  the  date  of  the  mortgage, — provided  it  had  been  opened 
while  he  still  was  in  possession,  and  while  he  still  was  act- 
ing as  the  owner  of  the  property, — just  as  any  quarry- 
opened  by  him,  would  enure  to  the  benefit  of  the  mortgagee 
after  he  took  possession  and  foreclosed,  and  would  entitle 
him  to  call  that  an  opened  quarry,  and  to  go  on  and  work 
it  as  a  source  of  profit  arising  from  the  property,  so  also 
any  quarry  opened  by  the  lessees  under  tnis  lease  of  1811 
would  give  the  same  rights  to  the  mortgagee.  And,  my 
Lords,  this  also  would  flow  from  the  lease  of  1811 ;  it  not 
only  would  result  from  it  that  any  quarry  opened  tinder 
that  lease  upon  any  part  of  the  property  would  be  lawful, 
*but  it  would  also  stamp  that  quarry  when  opened  [461 
with  a  commercial  character,  because  the  lease  m  its  nature, 
and  in  its  terms,  is  a  lease  for  the  express  purpose  of  making 
money  by  quarrying  as  a  commercial  operation,  and  the 
product,  the  remuneration,  upon  which  tne  landlord  relies, 
18  not  a  fixed  sum  by  way  of  rent,  but  is,  as  it  were,  a  sum 
arising  from  a  partnership  with  those  who  were  to  be  the 
tenants.  He  is  to  have  a  share  of  the  profits  of  the  quarry. 
Therefore,  you  have  it  in  the  clearest  way  that,  provided  it 
be  established  that  any  quarry  was  opened  under  the  powers 
of  that  lease,  that  was  a  quarry  the  opening  of  which  was 
rendered  lawful  by  the  owner  of  the  inheritance,  and  was 
stamped  by  him  as  an  opening  for  the  purpose  of  commerce 
on  the  property. 

Then,  my  Lords,  that  being  so,  the  onlv  question  is, 
whether  these  openings  to  which  I  have  referred,  whether 
those  quarries,  which  I  have  shown  were  commenced  and 
carried  on  to  a  certain  point  at  all  events,  were  quarries  the 
opening  of  which  is  to  be  referred  to  this  lease  of  1811  or 
not.  Now,  my  Lords,  there  it  is  that  it  appears  to  me  to  be 
extremely  important  to  consider  upon  whom  the  onus  in  the 
case  lies,  and  I  am  far  from  laying  down  or  wishing  to  sug- 
gest to  your  Lordships  any  general  rule  with  regard  to  the 
question  of  the  person  upon  whom  in  a  case  of  this  kind  the 
onus  must  lie.  If  the  case  is  recent,  if  there  be  no  lapse  of 
time  or  other  circumstance  to  be  brought  into  consideration, 
if  you  have  simply  a  case  of  a  term  of  years  granted,  and 
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the  landlord  comes  forward  and  says,  *'I  complain  that  my 
termor  is  working  a  quarry  upon  his  land,"  in  that  state 
of  things  it  may  well  be  that  it  is  for  the  tenant  to  answer, 
and  to  show  that  quarry  was  opened  at  the  time  when  he  en- 
tered into  possession.  But  it  may  be  very  different  when  a 
long  lapse  of  time  has  occurred,  and  especially  it  may  be 
different,  and  it  appears  to  me  it  must  be  different,  where 
your  Lordships  have  the  singular  fact  which  1  have  already 
referred  to  as  existing  in  the  present  case,  namely,  that 
from  1820  to  1860,  at  all  events,  for  a  period  of  forty  years, 
there  was  the  owner  of  the  inheritance,  of  full  age,  compe- 
tent to  act,  and  to  bind  himself,  and  living  more  or  less  in 
the  neighborhood  of  the  land  in  question,  and  that  during 
462]  the  whole  of  that  time,  that  owner  of  *the  inheritance 
made  no  complaint  whatsoever  as  regards  the  opening  of 
these  quarries,  or  the  existence  of  these  quarries,  or  that 
which  was  done  with  these  quarries,  at  the  dates  to  which 
I  have  referred. 

Now,  my  Lords,  that  being  so,  and  it  being  the  case  that 
your  Lordships  are  called  upon  after  this  lapse  of  time  to 
examine  into  acts  which  were  done  between  the  year  1811 
and  the  year,  we  will  say,  1826,  and  having  it  proved  in  evi- 
dence that  those  acts  were  done,  and  having  before  you  a 
document  which  would  render  those  acts  lawful,  and  would 
make'it  a  right  and  proper  thing  that  those  acts  should  have 
been  done,  and  being  called  upon  to  say  what  was  the  power 
or  the  authority  under  which  the  acts  were  done,  it  appears 
to  me  that  the  presumption  will  be  and  ought  to  be,  by  any 
court,  that  they  were  done  under  that  authority  which  would 
render  them  lawful,  unless  those  who  are  in  the  position  of 
the  appellants  in  the  present  case  will  come  forward  and  can 
satisfy  you  by  proper  and  apt  evidence,  that  the  acts  were 
done,  not  under  tne  authority  which  would  render  them 
lawful,  but  were  done  without  authority  and  without  any 
connection  with  the  lease  of  1811. 

My  Lords,  there  has  been  no  attempt  on  the  part  of  the 
appellants  to  dissever  the  acts  which  were  done,  from  the 
lease  of  1811.  It  appears  to  me  that  the  omcs  lay  upon  them 
to  do  so.  It  appears  to  me  that  if  there  was  any  ignorance 
on  tlieir  part  of  the  lease  of  1811,  when  it  became  known  to 
tbeni,  they  ought  to  have  been  able  to  disconnect  the  acts 
from  the  lease,  and  might  have  had  time  accorded  to  them 
by  the  court  for  the  purpose  of  producing  evidence  upon 
the  subject.  They  have  not  produced  any  evidence  of  the 
kind,  and  in  that  state  of  things  it  appears  to  me  that  the 
legitimute  and  proper  presumption  for  the  court  to  make  is, 
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that  it  was  the  lease  of  1811  which  led  to  and  gave  authority 
and  legality  to  the  acts  done  in  the  shape  of  quarrying  under 
the  property  in  question ;  and  that  that  presumption  is  as 
strongly  fortified  as  any  presumption  can  be,  by  the  farther 
circumstance  that  for  forty  years  no  complaint  was  made 
of  these  acts  by  the  owner  of  the  inheritance,  who  might 
have  complained  of  them. 

My  Lords,  under  these  circumstances,  without  going  far- 
ther *into  the  details  of  the  case,  it  appears  to  me  [463 
that  the  conclusion  of  the  Court  of  Appeal  was  correct ;  and 
I  submit  to  your  Lordships  that  this  appeal  should  be  dis- 
missed with  costs. 

Lord  Selborne  :    My  Lords,  I  am  of  the  same  opinion. 

The  facts  of  the  present  case,  which  admit  of  no  contro- 
versy, are  that  when  the  respondents'  predecessor  in  title 
entered  into  possession,  foreclosed  his  mortgage,  and  became 
the  absolute  owner  of  the  term  of  500  years  created  in  1802, 
the  whole  of  this  property  was  subject  to  a  lease  granted  by 
the  reversioner  while  in  possession,  by  which  it  was  contem- 
plated and  intended  that  slate  quarries  should  be  worked 
in  it, — without  distinction  of  the  upper  from  the  lower 
part, — for  commercial  purposes ;  that  the  lower  quarry  was 
then  confessedly  open  ;  and  that  the  upper  quarry,  which 
alone  is  now  in  question,  has  been  .worked,  to  a  greater 
or  less  extent,  for  or  with  a  view  to  commercial  purposes, 
from  time  to  time  since  that  date,  as  well  during  the  con- 
tinuance of  the  term  granted  by  that  lease,  as  afterwards ; 
the  earliest  date  of  such  working  which  is  fixed  at  all  dis- 
tinctly by  the  evidence  being  in  or  about  1826,  forty-seven 
years  before  the  filing  of  the  bill. 

There  are  many  circumstances,  more  or  less  material  to  a 
correct  appreciation  of  these  facts,  of  which  neither  of  the 
parties  to  the  present  controversy  has  given — perhaps  at 
this  distance  of  time  neither  of  them  was  able  to  give — any 
evidence.  The  existence  of  the  lease  of  1811  is  proved  by 
notes  or  other  statements  in  the  nature  of  admissions  made 
by  the  solicitor  who  in  1815  represented  the  predecessor  in 
title  of  the  appellant ;  but  the  lease  is  not  itself  in  evidence, 
and  anv  light  which  might  have  been  derived  from  a  knowl- 
edge of  its  precise  contents  is  wanting.  It  seems  to  me  to 
be  uncertain,  upon  the  whole  evidence,  whether  Griffith,  the 
mortgagee,  under  whom  the  respondents  claim,  was  a  party 
to  it  or  not.  From  what  had  taken  place  when  an  earlier 
lease  of  the  lower  quarry  was  contemplated  (if  not  granted) 
in  1808,  from  the  relations  (so  far  as  they  appear)  between  Mr. 
Williams,  who  prepared  that  earlier  lease  as  solicitor  for  both 
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the  mortgagor  and  the  mortgagee,  and  Mr.  Pritchard,  who 
prepared  the  lease  of  1811 — and  from  the  fact  that  two  of  the 
464]    lessees  of  1811  were  also  *two  of  the  intended  lessees 
of  1808— there  is,  I  think,  a  strong  probability  that  the  mort- 
gagee would  have  been  made  a  consenting  party  to  it.    But, 
on  the  other  hand,  it  seems  clear  that  in  1815  this  lease  was 
not  among  the  documents  of  title  then  in  the  possession  of 
Mr.  Williams,  of  which  an  abstract  was  furnished  by  him 
to  Mr.  Pritchard  ;  and  in  Mr.  Pritchard' s  notes  of  that  date 
it  is  described  as  a  lease  from  Robert  Bulkeley  Owen  to 
Bichard  Owen,  Hugh  Hughes,  and  Ricliard  Henry  Davys, 
not  mentioning  GriflBth.     Whether  Griffith  was  a  party  to 
it  or  not,  any  workings  proved  to  have  taken  place  under 
that  lease  would  (I  think)  have  been  decisive  of  the  present 
controversy;  and,  if  he  was  a  party  to  it,  its  mere  existence 
when  his  title  became  absolute  would  have  been  enough,  in 
my  opinion,  to  make  the  quarry  now  in  question  then  open 
as  between  him  and  the  reversioner.     The  working  of  both 
quarries,  in  or  about  1826,  by  a  company  locally  connected 
with  Carnarvon,  under  a  quarry  agent  from  Maennturog,  is 
left  unexplained,  unless  it  ought  to  be  referred  to  that  lease. 
On  all  these  points  the  questions  of  onus  proband}  and  of 
the  presumptions  of  fact  (if  any)  which,  under  such  circum- 
stances and  after  such  lapse  of  time,  ought  to  be  made,  be- 
come highly  important. 

It  is  not,    however,  without  aid  from  some  other  facts, 
besides  those  already  mentioned,  that  these  questions- have 
to  be  determined.     There  is  the  evidence  of  several  old  wit- 
nesses who  prove  that  there  were,  before  the  lease  of  1811 
was  granted,   two  pits  (or  as  they  call  them,   "holes"), 
already  opened  within  a  short    distance  of    the   present 
works  of  the  upper  quarry,  from  which  some  slates  had 
been  obtained,  and  dressed  or  prepared  for  some  kind  of  use. 
The  size  of  these  pits  or  holes  is  a  point  on  which  the  recol- 
lection of  those  witnesses  did  not  enable  them  to  speak  ;  and 
it  was  insisted  by  the  appellants'  counsel  that  they  must 
have  been  of  \^ry  small  extent ;  and  also  (there  being  at 
that  time  no  road  to  the  upper  quarry),  that  they  must  have 
been  worked  with  a  view,  either  to  a  mere  search  or  trial 
of  the  gruund,  or  to  some  repairs  of  buildings,  or  roofs  of 
buiidiu^ry,  on  the  adjoining  farm,  and  not  for  any  purpose 
of  comiuercial  profit.     The  indistinctness  of   this  evidence 
(Doiisideiing  the  ivmoteness  of  the  time,  and  the  age  of  the 
wiliie^^efi  18  not  at  all  surprising  ;  but  it  proves  what  is,  in 
lli|'  opinion,  sufficient   when  considered  in  connection  with 
465 J    *ht  lease  of  *1811  and  the  other  facts  of  the  case,  io 
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determine  the  question  of  onus  prdbandi^  as  to  all  that 
afterwards  took  place,  adversely  to  the  appellants.  It  seems 
to  be  the  most  reasonable  and  probable  conclusion  that  those 
pits  or  holes  were  opened  with  a  view  to  such  workings  as 
those  which  were  at  the  same  time  actnallv  going  on  in  the 
lower  quarry,  and  which  were  authorized  throughout  the 
whole  estate  by  the  lease  of  1811,  although  they  may  have 
been  in  some  sense  experimental,  and  though  farther  works, 
such  as  roads,  were  undoubtedly  requisite  to  enable  any 
slates  quarried  from  them  to  be  profitably  brought  to  mar- 
ket. More  than  this  does  not  appear  to  me  to  have  been 
necessary  to  open,  de  facto^  before  the  lease  of  1811  was 
granted,  a  quarry,  the  working  of  which  might  lawfully  be 
continued,  not  by  the  lessees  only,  but  also  by  the  respon- 
dents' predecessor  in  title,  who,  on  the  foreclosure,  suc- 
ceeded to  all  the  rights  of  the  lessor.  I  agree  with  the  Court 
of  Appeal  in  thinking  that,  under  the  circumstances  of  this 
case,  all  reasonable  presumptions  of  fact,  not  inconsistent 
with  what  is  proved  on  either  side,  ought  to  be  made  in 
favor  of  the  lawfulness  of  what  has  so  long  been  done. 

Upon  the  questions  of  law  which  were  argued  at  the  bar, 
I  think  it  unnecessary  to  make  more  than  two  remarks. 
The  first  is,  that  I  am  not  at  present  prepared  to  hold  that 
there  can  be  no  such  thing  as  an  open  mine  or  quarry,  which 
a  tenant  for  life  or  other  owner  of  an  estate  impeachable  for 
waste  may  work,  unless  the  produce  of  such  mine  or  quarry 
has  been  previously  carried  to  market  and  sold.  No  doubt, 
if  a  mine  or  quarry  has  been  worked  for  commercial  profit, 
that  must  ordinarily  be  decisive  of  the  right  to  continue 
wording ;  and,  on  the  other  hand,  if  minerals  have  been 
worked  or  used  for  some  definite  and  restricted  purpose  (e.g., 
for  the  purpose  of  fuel  or  repair  to  some  particular  tene- 
ments), that  would  not,  alone,  give  any  such  right.  But,  if 
there  has  been  a  working  and  use  of  minerals  not  limited  to 
any  special  or  restricted  purpose,  I  find  nothing  in  the  older 
authorities  to  justify  the  introduction  of  sale,  as  a  necessary 
criterion  of  the  difference  between  a  mine  or  quarry  which  is, 
and  one  which  is  not,  to  be  considered  open  in  a  legal  sense. 
Use,  as  well  as  sale,  is  a  perception  of  profit.  None  of  the 
dicta  which  are  to  be  found  in  some  of  the  more  modern  cases 
(each  of  which  turned  upon  its  own  ^particular  circnm-  [466 
stances),  can  have  been  intended  to  introdue  a  condition  or 
qualification  not  previously  known,  into  the  law  of  mines. 

The  other  observation  which  I  desire  to  make  is,  that, 
when  a  mine  or  quarry  is  once  open,  so  that  the  owner  of 
an  estate  impeachable  for  waste  may  work  it,  I  do  not  con- 
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sider  that  the  sinking  a  new  pit  on  the  same  vein,  or  break- 
ing ground  in  a  new  place  on  the  same  rock,  is  necessarily 
the  opening  of  a  new  mine  or  a  new  quarry;  and  for  this, 
authority  is  to  be  found  in  the  cases,  which  were  cited  at 
the  bar,  of  Clavering  v.  Clatering{^\  Bagot  v.  Bagoti^\ 
and  Lord  Cowley  v.  Wellesley  ('). 

Lord  Gordon  entirely  concurred  with  the  observations 
of  his  noble  and  learned  friends,  and  agreed  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

JvdgTnent  appealed  against  affirmed^  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  12th  May,  1879. 

Solicitor  for  appellant :  J.  B.  Lydall. 
Solicitors  for  respondent :  Besty  Webb  <fe  Co. 


(»)  2  P.  Wms.,  888.  And  see  Spetieer 
V.  Scurr,  81  Beav.,  884,  and  MiUeU  v. 
Davei/,  81  Beav.,  470. 


(•)  82  Beav.,  609. 

(')  85  Beav.,  685 ;  Law  Rep.,  1  Eq.. 
666. 


See 27  Eng.  R.,  474  ;  13  id.,  690  note. 

The  word  "not  "was  accidentally 
omitted  in  the  statement  of  Gaines  v. 
Greene.     It  should  read  as  follows  : 

The  life  tenant  has  a  right  to  use  a 
mine  for  his  own  profit,  where  the 
owner  of  the  fee  in  his  lifetime  opened 
it,  even  though  he  may  have  discon- 
tinued work  upon  it  for  a  long  period 
of  years.  A  mere  cessation  of  work 
for  however  long  a  period  will  not  de- 
feat the  life  tenant's  right,  but  an 
abandonment  for  a  day,  with  an  execu- 
ted intention  to  devote  the  land  to  some 
other  use,  will  be  fatal  to  the  claim  of 
the  life  estate.  New  shafts  may  be 
sunk  upon  veins  of  ore  which  had  been 
opened  :  Gaines  v,  Greene,  etc.,  83  N.  J. 
Eq..  603,  reversing  32  id.,  86. 

See  East,  etc,  v.  Wright,  32  N.  J. 
Eq..24a 

An  instrument  which  purports,  in 
consideration  of  a  fixed  annuaJ  rental, 
to  lease  and  convey  for  a  term  of  years 
all  the  coal  on  or  under  certain  de- 
scribed land,  is  a  mining  lease,  and  au- 
thorizes the  lessee  to  take  out  all  the 
coal  he  can  mine  on  the  premises  dur- 
ing th^  term.  It  is  not  an  absolute 
gtiLnX  of  all  the  coal  in  the  land. 

yU'Tv  acceptance  of  a  coal  lease  with- 
out t^iitry  made,  or  possession  taken  of 
1*1^1*^  tlie  land  or  the  coal,  vests  in  the 
l«ee4w  DO  property  in  the  coal. 

It  H  no  defence  to  an  action,  for 
mining  and  taking  coal,  to  a  person 


who  had  a  mining  lease  upon  the  land, 
but  had  never  entered  nor  done  any 
work  under  the  lease. 

An  action  will  lie  for  an  iniurytothe 
possession  of  land,  notwithstanding 
there  is  outstanding  an  unexpired  lease 
granted  by  the  plaintiff  in  tne  action, 
provided  there  is  no  one  in  possession 
under  the  lease.  Under  the  same  cir- 
cumstances an  action  will  lie  for  in- 
jury to  the  freehold  caused  by  mining. 
Mere  recovery  of  a  judgment  for  rents 
due  upon  a  mining  lease  of  coal  lands 
does  not  vest  in  the  lessee  the  property 
in  the  coal,  and  this  whether  tne  judg- 
ment be  satisfied  or  not. 

In  an  action  for  wrongfully  mining 
and  taking  coal,  if  it  appears  that  the 
defendant's  act  was  not  wilful  or 
grossly  negligent,  the  true  measure  of 
damages  for  the  coal  taken  is  its  value 
at  the  mouth  of  the  shaft,  less  the  cost 
of  severing  it  from  the  freehold  and  de- 
livering it  at  the  mouth  :  Austin  «. 
Huntsville,  etc.,  72  Mo.,  535. 

A  tenant  for  life  may,  when  not  pre- 
cluded by  restraining  words,  woik 
open  mines  to  exhaustion. 

The  term  "mine"  when  applied  to 
coal  is  equivalent  to  a  worked  vein,  and 
if  it  be  worked,  a  tenant  for  life  may  pur- 
sue it  to  the  boundaries  of  the  tract 

Where  there  are  two  different  tracts 
separated  by  an  intervening  tract  owned 
by  another,  with  a  vein  extending  be- 
neath them,  the  opening  on  one  tract 
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does  not  extend  to  the  other,  and  the 
tenant  for  life  mining  under  the  un- 
opened one  is  guilty  of  waste  :  West- 
moreland Coal  Co.'s  Appeal,  85  Penn. 
St  K..  844. 

In  the  premises  for  a  lease  of  999 
years,  the  grantor  demised,  set,  and  to 
farm  let,  the  land  described.  The  ha- 
bendum clause  was  as  follows:  "To 
have  and  to  hold  the  above  granted  and 
demised  premises,  with  every  privilege, 
right,  member  and  appurtenances  what- 
soever to  the  same  premises  belonging, 
or  in  anywise  appertaining,  whether 
ways,  waters,  watercourses,  mines  and 
minerals,  of  whatever  description," 
etc  Held,  that  although  there  was 
no  open  mine  at  the  time  of  the  demise, 
the  lessee  had  the  right  to  dig  for  min- 
erals and  to  mine  and  take  them  away. 
When  a  lease  permits  the  opening  of 
mines,  it  is  not  a  cause  of  forfeiture 
for  the  tenant  to  work  them  even  to 
exhaustion.  The  term  "minerals" 
embraces  everything,  not  of  the  mere 
surface,  which  is  used  for  agricultural 
purposes.  Granite  as  well  as  fossils 
are  comprehended  within  it :  Griffin  v. 
Fellows,  1  Leg.  Chron.  Rep.,  210,  af- 
firmed 81  Penn.  St.  Rep.,  114. 

A  lease  for  lives  contained  the  fol- 
lowing exception  :  "  Excepting  and  re- 


serving unto  the  said  (lessor)  all  mines, 
minerals  and  other  royalties  whatso- 
ever, with  liberty  to  search  for,  dig, 
raise,  manufacture  on  the  premises,  and 
carry  away  the  same."  Held,  not  to 
include  open  limestone  quarries  which 
the  lessees  had  been  in  the  habit  of 
working :  Brown  v.  Chadwick,  7  Irish 
Com.  L.,  101. 

A  tenant  for  life  of  an  undivided 
portion  of  real  estate  has  a  right  to  his 
share  of  the  profits  accruing  from  the 
products  of  a  quarry  opened  upon  the 
premises. 

A  tenant  in  common  may  maintain 
assumpsit,  independently  of  R.  S. ,  ch. 
95,  §  16,  against  a  co-tenant  who  has  re- 
ceived from  sub-tenants  more  than  his 
share  of  the  rents  and  profits  of  the 
common  estate  ;  unless  the  plaintiff  had 
been  disseised  by  such  co-tenant  when 
the  rents  and  profits  were  received.  By 
that  statute,  this  right  of  recovery  in 
assumpsit  is  extended  to  cases  of  per- 
sonal occupancy,  by  the  co-tenant,  of 
the  whole,  or  more  than  his  proportion 
of  the  common  estate. 

A  disseisee  of  lands  cannot  maintain 
assumpsit  for  rents  against  the  dis- 
seisor :  Richardson  v.  Richardson,  72 
Me.,  408. 


[4  Appeal  Cases,  604.] 

H.L.  (E.),  May  26,  27  ;  June  17,  20,  23;  July  28,  1879. 
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*Henry  J.  B.  Kendall  and  Others,  Appellants;    [504 
and  Peter  Hamilton,  Respondent  (*). 

Partnership — Joint  and  Separate  Liability  on  one  Contract— Res  judicata — Lato 
— Equity — Judicature  Act. 

There  is  no  settled  rule  of  equity  that  a  contract  which  is  iu  terms  joint,  and 
would  be  so  construed  at  law,  is  to  be  treated  in  equity  as  joint  and  several. 

An  action,  and  a  judgment  against  two  persons  who  had  borrowed  money  from 
the  plaintilfis  (though  the  judgment  is  unsatisfied),  constitute  a  bar  to  another  action 
brought  by  the  same  plaintiffs  agiunst  a  third  person,  who  is  afterwards  discovered 
to  have  been  really  interested,  as  a  partner,  with  the  two  debtors  in  the  business  for 
the  purposes  of  which  the  money  had  been  borrowed.  (King  v.  Hoare  (•)  adopted. 
J)i«.  Lord  Penzance.) 

This  result  did  not  depend  on  the  doctrine  of  election. 


P)  Affirming  80  Eng.  R.,  250. 


(«)  18  M.  4  W.,  494. 


348  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  IV. 

1879  Kendall  v.  Hamilton.  H.L  (E.) 

Semble,  per  The  Lord  Chancellor  (Earl  Cairns):  If  the  case  was  considered  as 
ono  of  agfent  and  undifclosed  principal  there  could  be  no  doubt  about  it. 

K.  had,  under  a  written  arran^^ement  between  himself  and  W.  &  M.,  made  large 
advances  to  them  in  respect  of  certain  speculations  in  iron.  W.  &  M.  fell  into 
difficulties.  K.  brou&:ht  an  action  against  them  to  recover  the  debt,  and  obtained 
judgment.  This  judgment  remained  unsatisfied.  W.  <&  M.,  who  resided  in  Scot- 
land, became  bankrupt  there,  and  K.  put  in  his  claim  under  the  Scotch  sequestra- 
tion, and  recovered  a  small  dividend.  K.  then  discovered  that  H.  had  been 
associated  as  a  partner  in  the  speculations  in  iron,  and  brought  an  action  against 
him  as  havin^ij  been  jointly  liable  with  W.  A  M.  in  respect  of  the  advances: 

Held,  that  the  action  against  H.  was  not  maintainable,  the  contract  having  passed 
into  a  judgment.  i>»«».  Lord  Penzance,  on  the  ground  that  the  objection  to  K's 
title  to  recover  was  merely  one  of  technical  procedure  at  law,  and  that  since  the 
Judicature  Act,  1878,  the  rule  of  equity  had,  as  to  such  a  matter,  superseded  the 
rule  of  law,  and  the  rule  in  equity  admitted  of  this  proceeding  against  H.  the  newly 
discovered  partner. 

The  expression  that  partnership  debts  were  treated  in  equity  as  joint  and  Beveral 
explained. 

The  appellants  were  merchants  in  London,  and  were  the 
plaintiffs  in  an  action  against  Hamilton,  the  respondent, 
under  the  following  circumstances. 

Messrs.  Wilson  &  McLay"  were  merchants  in  Glasgow, 
505]  and  had,  *among  other  matters,  engaged  in  certain 
speculations  in  shipping  old  iron  to  the  United  States. 
They  entered  into  arrangements  with  Kendall  &  Co.  in  rela- 
tion to  this  particular  part  of  their  business.  By  these  ar- 
rangements Kendall  &  Co.  agreed  to  accept  all  such  bills  as 
should  be  drawn  on  them  by  Wilson  &  Co.  against  ship- 
ments of  iron;  the  shipping  documents  were  to  be  handed 
to  Kendall  &  Co.,  and  the  bills  to  be  delivered  to  Wilson  & 
Co.  in  order  that  they  might  negotiate  these  bills  for  their 
own  use.  Wilson  &  Co.  undertook  to  provide  for  the  bills 
when  due,  and  to  keep  Kendall  &  Co.  out  of  cash  advances, 
paying  them  one-half  per  cent,  commission  on  the  accep- 
tances. This  arrangement  came  into  operation  in  1871,  and 
bills  to  a  large  amount  were  from  time  to  time  accepted 
under  it.  Messrs.  Wilson  &  McLay  got  into  diflBculties. 
Four  actions  were  brought  against  them  by  Kendall  &  Co. 
in  respect  of  acceptances  which  Kendall  &  Co.  had  been 
obliged  to  meet.  Two  of  these  actions  (the  second  and 
third)  covered  the  whole  debt  which  was  the  subject  of  the 

J  resent  action.  The  second  was  commenced  on  the  12th  of 
une,  1874,  and,  by  arrangement,  judgment  in  it  was  signed 
in  September,  1874.  The  third  action  was  commenced  in 
July,  1874,  and  judgment,  for  want  of  a  plea,  was  signed  in 
August,  1874.  At  that  tinae,  as  it  was  alleged  on  behalf  of 
the  plaintiffs,  Kendall  &  Co.  were  ignorant  of  the  fact  that 
Hamilton  was  in  any  way  interested  in  the  matters  which 
were  the  subject  of  the  dealings  between  themselves  and 
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Wilson  &  Co.  (*).  No  plea  in  abatement  was  put  in.  The 
aoionnts  awarded  by  the  judgments  had  never  been  received 
by  Kendall  &  Co.,  the  judgments  remaining  entirely  nn- 
satistied. 

On  the  1st  of  April,  1876,  a  sequestration  in  bankruptcy 
according  to  the  Scotch  form  issued  against  Wilson  &  Co., 
and  on  the  6th  of  April,  1876,  Messrs.  Grahames  of  Glasgow, 
appointed  as  trustees  under  this  sequestration,  wrote  to 
Kendall  &  Co.  as  to  proofs  of  their  claims  on  the  bankrupt 
estate,  and  the  letter  contained  this  sentence,  '*  You  will  see 
that  the  claim  has  been  made  *out  by  us  on  the  as-  [506 
Bumption  that  it  belongs  entirely  to  the  old  firm,  and  that 
yon  have  no  farther  security  than  the  iron  held.  This  latter 
we  mention,  as  Wilson  &  Co.  said  something  about  having 
told  you  about  a  Mr.  Hamilton  being  partly  liable  for  their 
debt."  In  sending  back  the  affidavits  which  this  letter  had 
required  to  sustain  their  claim  against  the  estate  of  Wilson 
&  Co.,  Messrs.  Kendall  wrote,  **ln  regard  to  Mr.  Hamilton, 
we  never  knew  him  in  the  transactions  at  all,  and  were  only 
aware  that  he  had  an  interest  in  the  ventures  of  iron  long 
after  the  whole  of  the  debt  was  incurred." 

Messrs.  Kendall  issued  a  writ  against  Mr.  Hamilton  from 
the  Common  Pleas  on  the  6th  of  July,  1877,  and  in  their 
statement  of  claim  alleged  that  Hamilton  was,  at  all  material 
times,  a  partner  in  the  firm  of  Wilson  &  Co.,  and  as  such 
party  to  the  transactions  with  that  firm,  and  they  claimed 
a  sum  of  above  £38,000  as  due  on  the  bills,  and  gave  credit 
for  a  sum  of  £868  as  a  dividend  recovered  from  tne  seques- 
tered estate  of  Wilson  &  McLay. 

Hamilton  put  in  his  statement  of  defence  in  August,  1877, 
denying  that  he  was  a  partner;  alleged  that  Kendall  &  Co. 
had  always  looked  to  Wilson  &  Co.  and  never  to  him  ;  and 
that  Kendall  &  Co.  bad  proved  against  the  estate  of  the 
bankrupts,  and  had  in  their  affidavits  on  such  occasion  de- 
posed tnat  Wilson  &  Co.  were  solely  liable  in  resi)ect  of  the 
matters  set  forth  in  such  affidavits. 

There  were  originally  two  questions  of  fact  raised  for  the 
consideration  of  the  court,  first,  whether  Hamilton  had  been 
a  partner  in  the  iron  transactions  of  Wilson  &  Co.,  and, 
next,  whether  Kendall  &  "Co.,  after  knowledge  of  the  con- 
nection between  these  parties,  had  not  concluded  themselves 

(')  In  the  court  below  Lord  Justice  Cot-  ners  in  the  firm  of  Wilson,  McLay  <&  Co., 

ton,  in  delivering  the  jadgment  of  the  at  which  the  defendant  was  present,  and 

Court  of  Appeal,  said,  "  In  April,  1874,  in  our  opinion  the  fair  result  of  the  evi- 

after  the  claim  which  is  the  subject  of  dence  is  tliat  the  plaintiffs  then  learned 

this  action  had  arisen,  there  was  a  meet-  that  the  defendant  had  an  interest  in  the 

Ing  between  the  plaintiffs  and  the  part-  contract  sued  on." 
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by  electing  to  proceed  against  Wilson  &  Co.  alone.  As  to 
the  first,  the  arrangements  between  the  parties  were  con- 
tained in  two  letters,  the  first  of  which  was  dated  the  20th 
of  January,  1871,  and  was  addressed  by  Wilson  &  Co.  to 
Hamilton.  It  contained  these  words:  ** Referring  to  our 
different  conversations  in  this  matter,  the  arrangement  come 
to  between  us  is  this :  that  all  purchases  of  old  rails,  cast 
or  malleable,  scrap  iron,  wheels,  tyres,  axles,  and  other  old 
material  in  India,  shall  be  on  the  joint  account  of  you  and 
us,  and  that  the  profit  or  loss  shall  be  shared  equally  be- 
tween us.  The  financial  arrangments  shall  be  managed 
6O7]  entirely  by  us.  .  .  .  That  a  ^statement  of  each  trans- 
action shall  be  made  up,  including  all  commissions,  dis- 
counts, and  other  charges,  and  the  net  result  shown,  which, 
as  before  stated,  shall  be  equally  divided.''  The  proportions 
of  this  division  were  altered  in  a  letter  of  the  16th  of  No- 
vember, 1864,  in  consequence  of  Mr.  McLay  himself  going 
to  India,  but  no  other  alteration  took  place.  As  to  the 
second  matter,  the  knowledge  by  Kendall  &  Co.  of  the  rela- 
tions between  the  parties,  Hamilton  alleged  that  on  or  about 
the  7th  of  April,  1874,  after  all  the  causes  of  action  in  the 
statement  01  claim  had  arisen,  an  interview  of  the  parties 
took  place  at  which  Kendall  and  one  of  his  partners  (Mr. 
Pry  or),  Hamilton,  Wilson,  and  McLay  were  all  present,  and 
Kendall  and  Pryor  then  had  full  notice  that  Hamilton  was 
interested  with  Wilson,  McLay  &  Co.  in  the  shipments  of 
iron.  This  statement  of  '*full  notice"  was  rather  one  of 
inference  than  fact,  and  was  denied  by  Kendall  &  Co.  The 
date  of  this  interview  preceded  that  of  the  actions  by  Ken- 
dall &  Co.  against  Wilson  &  Co.,  and  also  preceded  the  date 
of  the  Scotch  sequestration  under  which  Kendall  &  Co.  had 
proved  their  claim  and  had  received  3^  dividend. 

The  case  came  on  for  trial  before  Mr.  Baron  Huddleston 
(without  a  jury),  and  his  Lordship,  on  a  full  consideration 
of  the  case,  gave  judgment  in  favor  of  the  plaintiflfs.  On 
appeal  Lord  Justice  Cotton  delivered  the  judgments  of 
Lords  Justices  Brett,  Thesiger,  and  himself,  reversing  the 
judgment  of  the  court  below  (*).  This  appeal  was  then 
brought. 

The  case  was  twice  argued.  First,  before  Lord  Hather- 
ley,  Lord  Penzance,  Lord  Blackburn,  and  Lord  Gordon. 
Secondly,  before  the  Lord  Chancellor  (Earl  Cairns),  Lord 
Hatherley,  Lord  Penzance,  Lord  O'Hagan,  Lord  Selbome, 
Lord  Blackburn,  and  Lord  Gordon. 

(»)  8  C.  p.  D.,  408 ;  80  Eng.  R.,  250. 
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Mr.  Kay^  Q.C.,  and  Mr.  Watkin  Williams^  Q.C.,  and  Mr. 
(7.  S.  Bowen^  were  for  the  appellants. 

Mr.  Benjamin^  Q.C.,  ana  Mr.  Righy^  appeared  for  the 
respondent. 

For  the  appellants  it  was  contended  that  this  action 
against  Hamilton  was  properly  maintainable.  He  had  a 
partnership  *intere8t  in  the  particular  transactions  [508 
on  which  arose  the  claim  of  the  appellants.  The  letter  of 
the  20th  of  January,  1871,  explained  the  nature  of  the  part- 
nership, and  the  other  letters  showed  it  to  have  been  adopted 
and  acted  on.  He  was,  therefore,  liable  in  respect  of  that 
interest.  Even  at  law  he  would,  in  point  of  principle,  be 
liable,  and  the  only  difficulty  that  could  arise  there,  would 
be  one  occasioned  by  the  mere  form  of  proceeding  at  law, 
which  supposed  that  the  same  contract  could  not  be  the 
subject  or  two  different  suits,  especially  after  the  original 
cause  r>f  action  had  been  declared  and  adopted  as  the  ground 
of  a  judgment,  and  judgment  on  it  had  been  entered  up.  It 
was  supposed  that  the  contract  had  then  ceased  to  exist  as 
a  contract,  and  had  become  res  judicata.  But  now,  the 
courts  of  law  had  an  equitable  as  well  as  a  legal  jurisdiction, 
and  under  the  Judicature  Act,  1873  (*),  the  technical  objec- 
tion against  a  proceeding  like  the  present  no  longer  existed, 
but  the  rules  of  equity  would  in  a  case  like  this  prevail. 
Lane  v.  Williams  (')  showed  that  where  one  partner  signed 
a  note  as  for  both,  the  money  might  be  recovered  in  equity 
against  the  estate  of  the  other  partner.  A  similar  result 
was  come  to  in  Bishop  v.  Church  (*).  And  in  Oray  v.  Chis- 
well  (*)  Lord  Eldon  treated  it  as  settled  that  equity  would 
consider  a  partnership  debt  of  the  kind  as  several  as  well 
as  joint ;  and  with  regard  to  the  proof  in  bankruptcy,  which 
does  not  allow  joint  creditors  to  come  on  the  separate  estate 
till  the  separate  creditors  have  been  satisfied,  he  observed, 
*'It  is  extremely  difficult  to  say  upon  what  the  rule  in 
bankruptcy  is  founded."  There  is  here  no  question  of  con- 
flict between  joint  and  separate  estates,  so  that  that  difficulty 
does  not  arise.  In  Jacorrib  v.  Harwood  (*)  it  was  held  that 
judgment  in  an  action  against  a  surviving  partner  was  no 
extinguishment,  in  equity,  of  the  partnership  debt.  But 
even  at  law,  in  Rice  v.  Shute  ('),  Lord  Mansfield,  taking  a 

(1)  86   A  87   Vict  c.   66,  s.  24;  and  same  matter,  the  rules  of  equity  shall 

8.  25,  subs.  11 :  "  Generally  in  all  matters  prevail," 

not  hereinbefore  particularly  mentioned,  (')  2  Vem.,  277-292. 

in  which  there  is  any  conflict  or  variance  (')  2  Ves.  Sen.,  100,  871. 

between  the  rules  of  equity  and  the  rules  (*)  9  Ves.,  118. 

of  the  common  law,  with  reference  to  the  (*)  2  Ves.  Sen.,  265. 

C)  6  Burr.,  2611. 
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509]  distinction  between  torts  and  contracts,  said,  *that 
the  principle  of  law  was  that  "all  contracts  with  partners 
are  ioint  and  several.  Every  partner  is  liable  to  pay  the 
whole."  In  Daniel  v.  Cross  ( )  the  estate  of  a  deceased 
partner  in  a  bank  was  held  liable  upon  notes  issued  before 
nis  death,  which  appeared  to  have  been  called  in,  but  had 
been  reissued  by  his  surviving  partners.  In  Ex  parte  Ken- 
dall (*)  Lord  Eldon,  after  referring  to  Hoare  v.  Contendn  (") 
and  to  the  rule  of  equity,  though  he  expressed  his  "surprise 
that  a  court  of  equity  should  have  interposed  to  enlarge  the 
effect  of  a  legal  contract"  (*)  did  not  suggest  a  doubt  of  the 
existence  of  the  equitable  rule.  In  Devaynes  v.  Nohle  (*) 
Sir  W.  Grant  speaks  of  this  equitable  rule  as  very  distinctly 
established.  Sumner  v.  Powell  (')  does  not  detract  from 
that,  for  it  merely  declares  that  every  joint  covenant  is  not 
to  be  considered  joint  and  several  when  the  obligation  exists 
only  by  virtue  of  the  covenant,  as  in  that  case  itself,  where 
there  was  no  previous  debt,  and  nothing  relating  to  actual 
third  parties,  the  indenture  being  a  mere  arrangement  be- 
tween the  parties  to  it,  the  extent  of  the  obligation  could 
consequently  only  be  measured  by  the  words  of  the  cove- 
nant itself.  That  the  ordinary  liability  of  a  partner  in  a 
trading  firm  is  in  equity  several  as  well  as  joint,  was  shown 
in  The  Liverpool  Bank  v.  Walker  ('),  where  two  executors 
carried  on  their  testator's  business,  and  in  that  character, 
as  executors,  accepted  a  bill,  and  it  was  held  that  the  ordi- 
nary equitable  liability  on  the  bill  attached  on  the  estate  of 
one  of  those  who  died  in  the  lifetime  of  the  other.  In  WUr 
kinson  v.  Henderson  (')  the  whole  question  was  elaborately 
argued,  and  the  Master  of  the  Rolls  began  his  judgment  by 
declaring  (•)  that  "all  the  authorities  establish  that  in  the 
consideration  of  a  court  of  equity  a  partnership  debt  is 
several  as  well  as  joint ;"  and  in  Beresford  v.  Browning  (") 
the  present  Master  of  the  Rolls,  observing  upon  Sir  W. 
Grant's  remarks  in  Devaynes  v.  Nohle^  SLeecKs  Case^  as  to 
what  might  have  been  the  origin  of  the  rule,  says  (")  that 
wheresoever  the  doctrine  came  from,  "the  law  has  never 
610]  been  *questioned  that  it  extends  to  all  mercantile 
partnerships."  The  doctrine  that  no  arrangement  between 
the  partners  could  affect  their  joint  and  several  liability  to 
creditors  was  distinctly  affirmed  when  Beresford  v.  Brawn- 

(>)  8  Ves.  Jun.,  211.  (')  4  De  G.  &  J.,  24. 

O  17  Ves.,  614.  (8)  1  Mv.  A  K.,  682. 

O  1  Bro.  C.  C,  27.  (•)  1  My.  &  K,  688. 

(*)  11  Ves.,  at  p.  526.  («<>)  Law  Rep.,  20  Eq.,  664;  16  Eng. 

(»)  Sleeeh's  Case,  1  Mer.,  668.  B.,  687. 

(«)  2  Mer.,  80;  T.  <fe  R.,  428.  (")  Law  Rep.,  20  Eq.,  at  p.  878. 
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ing  went  to  the  Court  of  Appeal  (*).  The  form  of  the  de- 
cree in  such  a  case  is  given  in  Seton  on  Decrees  (*).  In  Lodge 
V.  Prichard  (")  the  testator  had  been  a  partner  in  a  trading 
firm.  Shortly  after  his  death  the  surviving  i)artner  became 
bankrupt,  a  dividend  was  paid  upon  the  joint  debts,  and 
the  joint  estate  was  fully  administered,  but  after  that  a  de- 
cree was  made  for  the  administration  of  the  testator's  estate, 
the  joint  creditors  being  only  prevented  from  proving  for 
the  residue  of  their  claims  until  after  the  testator's  separate 
creditors  had  been  paid.  The  right  was  admitted,  though 
the  rights  of  other  persons  were  treated  as  having  a  prefer- 
ence. In  the  case  of  Robinson^ s  Executors  (*)  the  holders 
of  shares  in  a  joint  stock  company  were  held  individually 
responsible  to  the  creditors  or  the  company.  The  rule 
which  was  acted  on  in  all  these  cases  had  been  distinctly 
laid  down  in  Thomas  v.  Frazer  (')  and  Burn  v.  Burn  (*)  as 
to  bonds  given  bv  partners,  on  the  face  of  which  the  liabil- 
ity, as  expressed  m  words,  appeared  to  be  joint  only,  but 
in  which  tne  liability  was  held  to  be  also  several. 

There  was  no  such  thing  as  election  here.  The  plea  in 
abatement  being  abolished,  the  Legislature  had  intended  by 
the  application  of  the  rules  of  equity  to  such  a  case  to  secure 
to  plaintiffs  the  advantages  which  they  would  otherwise 
have  obtained  from  that  plea.  In  Ex  parte  Higgins  (')  the 
judgment  proceeded  expressly  on  the  ground  that  there  had 
been  election  in  that  case.  Here  there  was  none.  The  plain- 
tiffs had  done  all  that  they  could  to  recover  the  debt.  They 
had  no  information  when  they  sued  Wilson  &  McLay  that 
the  defendant  was  really  a  partner  with  them  in  this  par- 
ticular business,  and  no  doctrine  of  election  could  be  applied 
to  a  person  who  was  not  fully  acquainted  with  the  facts. 
King  v.  Hoare  (')  was  not  properly  applicable  here,  for 
there  could  be  no  doubt  that  the  credit  there  was  given  to  the 
two  *partie8  together,  it  was  so  alleged  in  the  plea,  and  [61 1 
not  only  not  denied — but,  as  the  case  was  heard  upon  a  de- 
murrer to  the  plea,  it  was  in  fact  admitted.  That  case  was, 
in  truth,  one  oi  wilful  election  with  a  full  knowledge  of  the 
facts,  and  could  not,  therefore,  be  made  to  apply  to  a  case 
like  the  present,  where  the  arrangement  between  the  three 
parties  was  entirely  secret,  and  where  until  quite  recently, 
and  after  the  first  action  had  been  determined,  no  one  was 
acquainted  with  its  real  nature.     It  was  also  to  be  observed 

O  1  Ch.  D.,  80;  16  Eng.  R.,  687.  (•)  8  Vee.,  578. 

0  Pages  287,  289.  i;^  Z\i^Qhi,,%Z\  ^n'L.  J.  (Bankoy.), 

(«)  1  De  G.  J.  A  S.,  610.  27. 

(^  6  D.  M.  «k  G.,  672.  («)  18  M.  h  W.,  494. 

O  3  Ves.,  899. 

33  Eng.  Rep.  23 


354  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.*         [Vol  IV: 

1879  Kendall  v.  Hamilton.  H.L.(E.) 

that  in  JEx  parte  Waterfall  {')  Vice-Chancellor  Knight- 
Brnce  suggested  a  doubt  as  to  the  authority  of  the  decision 
in  King  v.  Hoare  (').  But  without  disputing  its  authority, 
it  was  clearly  distinguishable  from  the  present  case. 

For  the  respondent  it  was  contended  that  there  was  no 
such  universal  rule  of  equity  as  would  make  th^  respon- 
dent here  liable.  In  equity  itself  there  was  no  rule  that  a 
joint  contract  was  also  to  be  treated  as  a  several  contract, 
though  in  the  case  of  the  death  of  one  of  the  joint  contrac- 
tors, equity  allowed  a  remedy  against  the  assets  of  the  de- 
ceased. The  rule  of  law  was,  however,  positive,  and  must 
apply  to  this  case,  and,  that  being  so,  the  action  could  not 
be  maintained  against  Mr.  Hamilton.  The  contract  had 
been  made  with  Wilson  &  McLay  alone,  and  they  alone 
were  trusted  by  the  appellants.  The  Judicature  Act  did 
not  affect  the  established  rule  of  Law  and  give  a  new  right 
of  action  where  none  had  before  existed,  but  only  gave  an 
opportunity  to  assert  an  existing  and  acknowledged  right 
where  the  forms  of  law  might  not  be  sufficient  for  that  pur- 
pose. Here  the  forms  of  law  had  been  ampl j^  sufficient  to 
secure  to  the  appellants  a  legal  judgment  against  their  real 
debtors,  and  there  was  no  conflict  of  law  and  equity,  nor, 
indeed,  such  difference  between  them  as  could  give  a  pre- 
tence for  calling  in  aid  the  provisions  of  the  Judicature  Act 
to  complete  a  defective  proceeding  at  law.  The  original  con- 
tract liabilities  had  by  the  judgment  been  ascertained  and 
declared — and,  according  to  the  rule  clearly  declared  in 
Brown  v.  Wootton  (*),  and  expressly  adopted  in  King  v. 
612]  Hoare  ^\  the  cause  of  action  bein^  *converted 
into  rem  judicatam  could  not  be  made  the  subject  of  a  new 
action. 

The  principle  on  which  this  case  must  be  decided  was 
fully  stated  in  Kinq  v.  Hoare  Q  and  that  case  had  never 
been  impeached.  There  the  action  was  brought  against  one 
of  the  parties  known  to  be  iointlv  interested,  and  judg- 
ment recovered,  and  though  there  had  been  no  satisfaction 
of  the  judgment,  the  fact  that  iudgment  had  been  obtained, 
and  a  mere  cause  of  action  had  been  so  converted  into  rm 
Judicatam  against  one  party,  was  held  a  bar  to  an  action 
against  the  other  party. 

Mr.  Kay  replied,  and  contended  that  the  decision  in  King 
V,  Hoare  axA  not  lay  down  a  principle  which  affected  this 
case,  but  depended  entirely  on  the  forms  of  pleading  and  on 

0)  4  DeG.  A  Sm.,  199;  S.  C.  nom.  Ex  O  Cro.  Jtc.,  78;  Yelr.,  67;  Moor., 
p^ne  Jone9,  20  L.  J.  (Bankcy.).  6.  762. 

O  ISM.  AW.,  494. 


Vol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  855 

H.L.(E.)  KendaU  v.  Hamilton.  1879 

the  particular  circnmstances  which  existed  there.  Besides 
which,  equity  always  treated  partnership  debts  as  several 
as  well  as  joint,  and  the  rule  or  equity  must  now,  by  force 
of  the  special  provision  in  the  Judicature  Act,  govern  the 
decision  of  this  case,  so  that  even,  if  in  itself  an  authority, 
King  v.  Hoare  had  ceased  to  be  applicable. 

The  Lord  Chancellor  (Earl  Cairns):    My  Lords,   in 
the  arguments  in  this  case  at   your   Lordships'  bar,  as 
well  as  in  the  arguments  and  judgments  in  the  court  below, 
the  facts  of  the  case    were    presented  in  a  form  which 
may  be  thus  described  :   It  was  said  that  the  appellants  were 
creditors  to  whom  a  debt  was  due  from  Wilson,  McLay, 
and  the  respondent  Hamilton;  that  this  was  in  the  nature 
of  a  partnership  debt  due  from  the  three  jointly;  that  the 
appellants  brought  an  action  for  the  debt  against  Wilson 
&  McLay  alone ;  that  at  the  time  they  brought  the  action 
they  were  not  aware  that  the  debt  was  contracted  by  Hamil- 
ton jointly  with  Wilson  &  McLay ;  that  Wilson  &  McLay 
did  not  plead  in  abatement,  or  otherwise  obiect  to  the  non- 
joinder of  Hamilton ;   that  judgment  was  obtained  by  the 
appellants  against  Wilson  &  McLay,  but  this  judgment,  by 
J'eason  of  the  insolvency  of  Wilson  &  McLay,  did  not  lead 
to  satisfaction  of  the  debt ;  that  the  appellants  afterwards 
(discovering  the  interest  of  Hamilton,    brought  an  action 
against  him  for  the  *debt,  which  is  the  action  out    [513 
oF  which  the  present  appeal  arises;    that  thereupon  two 
oc^estions  arose  for  the  determination  of  the  court — first,  was 
\Xi^B  judgment  recovered  against  Wilson  &  McLay,   even 
^\  thout  satisfaction,  a  bar,  according  to  the  principle  hith- 
erto prevailing  in  courts  of  common  law,  to  the  action 
against  Hamilton  ?  and,  secondly,  was  there  not  a  doctrine 
in  courts  of  equity  that  all  partnership  debts  were  several 
as  well  as  joint,  and,  if  so,  ought  not  that  doctrine  to  be  ap- 

Slied  just  as  if  the  debt  in  this  case  had  been  the  several 
ebt  of  Hamilton,  so  as  to  prevent  him  setting  up  the  judg- 
ment against  Wilson  &  McLay  as  an  impediment  to  the 
appellants  suing  him,  Hamilton? 

I  -^r  ill  presently  endeavor  to  express  to  your  Lordships 

what      my  opinion  would  be  upon  these  <]^ue8tions  if  they 

Were  really  the  questions  to  be  determined  in  the  case.     But 

I  musp-t^firat  suggest  to  your  Lordships  that  the  facts  of  the 

c^ae.,  i^^hen  properly  considered,  would  seem  to  me  to  make 

\x.  doTxltful  whether  the  questions  which  I  have  mentioned 

^    v^^  wise  in  the  case,  and  whether  the  case  does  not  fall 

to  be  determined  upon  consideration  somewhat  different. 

•Between  1870  and  1874  the  appellants  were  merchants 
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carrying  on  business  in  London.  Wilson  &  McLay  were 
carmng  on  business  in  Glasgow  and  London  under  the  firm 
of  Wilson,  McLay  &  Co.  Wilson  &  McLay  undertook 
certain  speculative  shipments  of  old  iron,  and  tlie  appellants 
agreed  to  provide,  through  the  acceptance  and  discounting 
of  bills  of  exchange,  the  money  necessary  to  carry -on  these 
speculations.  In  point  of  fact,  although  the  appellants  did 
not  know  it  at  the  time,  the  respondent  Hamilton  was  in- 
terested in  these  shipments.  Hamilton  had  agreed  that  the 
shipments  should  be  for  the  joint  benefit  of  himself,  Wilson 
&  McLay,  and  the  financial  arrangements  should  be  man- 
aged by  W  ilson  &  McLay.  Wilson  &  McLay  were,  therefore, 
in  reality  the  agents  authorized  to  borrow  money  for  undis- 
closed principals,  who  were  Wilson,  McLay,  and  Hamilton. 
The  persons  advancing  the  money  would  have  the  right,  on 
becoming  aware  of  the  interest  of  Hamilton,  to  sue  Wilson, 
McLay,  and  Hamilton,  as  the  principals  on  the  contract 
and  if  they  sued  Hamilton  alone  he  would  have  a  right  to 
plead  in  abatement  the  non -joinder  of  Wilson  &  McLay. 
514]  But.  the  persons  advancing  *the  money  would  also 
have  the  right  to  treat  Wilson  &  McLay  as  the  principals, 
and  to  sue  them  alone ;  and  Wilson  &  McLay  would  nave 
no  right  in  such  an  action  to  plead  in  abatement,  or  other- 
wise object  to  the  non-joinder  of  Hamilton. 

In  the  present  case,  the  transactions  to  which  I  have  re- 
ferred resulted  in  a  large  sum  of  money  being  due  to  the 
appellants.  For  this  sum  they  brought  an  action  against 
Wilson  &  McLay.  This  they  were  clearly  entitled  to  do, 
whether  they  knew  or  did  not  know  of  the  interest  of  Ham- 
ilton. They  might,  it  is  true,  at  any  time  before  judgment, 
have  discontinued  the  action  against  Wilson  &  McLay, 
and  have  brought  a  fresh  action  against  Wilson,  McLay, 
and  Hamilton,  as  principals,  but,  if  they  did  not  do  so, 
Wilson  &  McLay  could  not  in  any  way  have  objected  to 
the  non- joinder  of  Hamilton,  or  have  contended  that  they 
were  not  the  persons,  and  the  only  persons,  to  be  sued.  In 
this  state  of  things  the  action  went  on,  and  resulted,  as  I 
have  already  said,  in  a  judgment  against  Wilson  &  McLay. 

Now,  I  take  it  to  be  clear  that,  where  an  agent  contracts 
in  his  own  name  for  an  undisclosed  principal,  the  person 
with  whom  he  contracts  may  sue  the  agent,  or  he  may  sue 
the  principal,  but  if  he  sues  the  agent  and  recovers  judg- 
ment, he  cannot  afterwards  sue  the  principal,  even  although 
the  judgment  does  not  result  in  satisfaction  of  the  debt,  if 
any  authority  for  this  proposition  is  needed,  the  case  of 
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Priestley  v.  Fernie(^)  may  be  mentioned.  But  the  reasons 
why  this  must  be  the  case  are,  I  think,  obvious.  It  would 
be  clearly  contrary  to  every  principle  of  justice  that  the  credi- 
tor who  has  seen  and  known  and  dealt  with  and  given  credit 
to  the  agent,  should  be  driven  to  sue  the  principal  if  he 
does  not  wish  to  sue  him,  and,  on  the  other  hand,  it  would 
be  equally  contrary  to  jnstice  that  the  creditor  on  discover- 
ing the  principal,  who  really  has  had  the  benefit  of  the  loan, 
should  be  prevented  suing  him  if  he  wishes  to  do  so.  But 
it  would  be  no  less  contrary  to  justice  that  the  creditor 
should  be  able  to  sue  first  the  agent  and  then  the  principal, 
when  there  was  no  contract,  and  when  it  was  never  the  in- 
tention of  any  of  the  parties  that  he  should  do  so.  Again,  if 
an  action  were  brought  and  judgment  recovered  against  the 
agent,  he,  the  agent,  would  have  a  right  of  action  for 
*indemnity  against  his  principal,  while,  if  the  prin-  [515] 
cipal  were  liable  also  to  be  sued,  he  would  be  vexed  with  a 
double  action.  Farther  than  this,  if  actions  could  be 
brought  and  judgments  recovered,  first  against  the  agent  and 
afterwards  against  the  principal,  you  would  have  two  judg- 
ments in  existence  for  the  same  debt  or  cause  of  action ; 
they  might  not  necessarily  be  for  the  same  amounts,  and 
there  might  be  recoveries  had,  or  liens  and  charges  created, 
by  means  of  both,  and  there  would  be  no  mode,  upon  the 
fece  of  the  judgments,  or  by  any  means  short  of  a  fresh- 
proceeding,  of  showing  that  the  two  judgments  were  really 
of  the  same  debt  or  cause  of  action  ;  and  that  satisfaction  of 
one  was,  or  would  be,  satisfaction  of  both.  In  the  present 
case  I  think  that  when  the  appellants  sued  Wilson  &  McLay, 
and  obtained  judgment  against  them,  they  adopted  a  course 
which  was  clearly  within  their  power,  and  to  which  Wilson 
&  McLay  could  have  made  no  opposition,  and  that,  having 
taken  this  course,  they  exhausted  their  right  of  action,  not 
necessarily  by  reason  of  any  election  between  two  courses 
open  to  them,  which  would  imply  that,  in  order  to  an  elec- 
tion, the  fact  of  both  courses  being  open  was  known,  but 
because  the  right  of  action  which  they  pursued  could  not, 
after  judgment  obtained,  coexist  with  a  right  of  action  on 
the  same  facts  against  another  person.  If  Wilson  &  McLay 
had  been  the  agents,  and  Hamilton  alone  the  undisclosed 
principal,  the  case  could  hardly  have  admitted  of  a  doubt ; 
and  I  think  that  it  makes  no  difference  that  Wilson  &  McLay 
were  the  agents  and  the  undisclosed  principals  were  Wilson, 
McLay,  and  Hamilton. 

My  Lords,  if  the  view  which  I  have  taken  of  the  facts 
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and  of  the  law  applicable  to  them  is  correct  it  is  not  neces- 
sary to  look  at  Wilson,  McLay,  and  Hamilton  in  the  posi- 
tion of  co-contractors ;  but^  looking  at  them  in  this  light,  I 
must  say  that  the  case  of  King  v.  Hoare  (')  appears  to  me  to 
have  been  decided  on  satisfactory  grounds.  It  is  the  right 
of  persons  jointly  liable  to  pay  a  debt  to  insist  on  being  sued 
together,  if  then  there  are  three  persons  so  liable,  and  the 
creditor  sues  two  of  them,  and  those  two  make  no  objection, 
the  creditor  may  recover  judgment  against  those  two.  But 
should  he  afterwards  bring  a  farther  action  against  the  third, 
516]  that  third  may  justly  contend  that  the  three  *8hould 
be  sued  together.  It  is  no  answer  to  him  to  say  that  the 
other  two  were  first  sued  and  made  no  objection,  for  the  ob- 
jection is  the  objection  of  the  third,  and  not  of  the  other  two. 
ifor  is  it  any  answer  to  him  to  say  that  whatever  he  pays  on  the 
judgment  against  himself  he  may  have  allowed  in  account 
with  the  others,  because  he  may  fairly  require,  with  a  view  to 
his  right  of  account  or  contribution,  to  have  the  identity  and 
the  amount  of  the  debt  constituted  and  declared  in  one  and 
the  same  judgment  with  his  co- con  tractors.  If,  therefore, 
when  the  third  is  sued,  and  requires  that  the  other  two  should 
be  joined  as  parties,  the  creditor  has  to  admit  that  he  cannot 
join  the  other  two  because  he  has  already  recovered  a  judg- 
ment against  them  in  the  same  cause  of  action,  this  is  equiva- 
lent to  saying  that  he  has  disabled  himself  from  suing  the 
third  in  the  way  in  which  the  third  has  a  right  to  be  sued. 

It  has  been  suggested  that  even  assuming  the  case  of  King 
V.  Hoare  (')  to  have  been  rightly  decided,  the  law  as  laid 
down  in  that  case  has  been  altered  by  the  Judicature  Acts 
and  by  the  abolition  of  the  plea  in  abatement.  I  am  unable 
to  agree  to  this  suggestion.  I  cannot  think  that  the  Judica- 
ture Acts  have  changed  what  was  formerly  a  joint  right  of 
action  into  a  right  of  bringing  several  and  separate  actions. 
And  although  the  form  of  objecting,  by  means  of  a  plea  in 
abatement,  to  the  non -joiner  of  a  defendant  who  ought  to 
be  included  in  the  action,  is  abolished,  yet  I  conceive  that 
the  application  to  have  the  person  so  omitted  included  as  a 
defendant  ought  to  be  granted  or  refused,  on  the  same  prin- 
ciples on  which  a  plea  in  abatement  would  have  succeeded 
or  failed.  In  this  particular  case,  indeed,  I  observe  the 
judgment  against  Wilson  &  McLay  was  obtained  before  the 
Judicature  Act  came  into  operation :  and  if  this  judgment 
then  became  pleadable  in  bar  (according  to  King  v.  Hoare  (') ) 
by  Hamilton  in  answer  to  an  action  against  himself,  I  can- 
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not  see  how  this  defence  is  taken  away  from  him  by  the 
Judicature  Act  subsequently  coming  into  operation. 

If,  then,  this  was  the  attitude  of  defence  which  Hamilton 
was  entitled  to  take  up  in  opposition  to  the  present  action, 
it  does  not  appear  to  me  that  any  difference  is  made  by  the 
doctrines  of  the  Court  of  Equity  with  regard  to  partnership 
debts.  There  is  no  *doubt  that  in  many  cases  and  [517 
text  books  we  find  the  expression  that  a  partnership  debt  is 
in  equity  joint  and  several.  This,  however,  is  only  a  com- 
pendious expression,  which  must  be  interpreted  with  refer- 
ence to  what  were  the  functions  of  the  Court  of  Equity  as 
to  partnership  debts.  The  only  interposition  of  a  court  of 
eouity  with  regard  to  partnership  debts,  took  place  in  the 
administration  of  the  assets,  either  of  the  partnership  or  of 
a  deceased  member  of  the  partnership.  W  here  a  member 
of  the  partnership  died,  the  debts  became  in  the  eye  of  a 
court  of  law  the  debts  of  the  survivors  ;  but  the  survivors, 
on  the  other  hand,  in  a  court  of  equity,  had  the  right,  as 
against  the  estate  of  a  deceased  partner,  to  say  that  his  rep- 
resentatives should  not  withdraw  any  part  of  the  partner- 
ship property  until  all  the  debts  were  paid  or  provided  for. 
If,  thererore,  a  court  of  equity  was  administering  the  assets 
of  a  deceased  partner,  it  would,  in  order  to  clear  his  estate, 
ascertain  his  liabilities  to  the  partnership,  and  for  this  pur- 
pose would  ascertain  the  debts  due  from  the  copartnerships 
at  his  death.  From  this  the  transition  was  easy  to  giving 
the  creditors  of  the  partnership  a  direct  right,  and  not 
merely  an  indirect  rignt,  through  the  surviving  partners,  to 
come  for  payment  against  the  assets  of  the  deceased  part- 
ner; and  from  this  again  the  transition  was  easy  to  the  ex- 
pression which  said  that  partnership  debts,  in  the  eye  of  a 
court  of  equity,  were  joint  and  several — not  thereby  mean- 
ing that  a  court  of  equity  altered  or  changed  a  legal  contract, 
but  merely  that  the  court,  in  order,  before  distributing 
assets,  to  administer  all  the  equities  existing  with  regard  to 
them,  would  go  behind  the  legal  doctrine  that  a  partnership 
debt  survived  as  a  claim  against  the  surviving  partners  only, 
and  would  give  the  creditor  the  benefit  of  the  equity  which 
the  surviving  partners  might  have  insisted  on. 

My  Lords,  this  is  so  clearly  expressed  by  Lord  Eldon  in 
the  case  of  Ex  parte  Williams  ('),  that  I  will  take  leave  to 
read  his  expressions,  which  appear  to  me  to  render  unneces- 
sary any  comment  on  the  numerous  authorities  which  were 
cited  on  this  head  at  your  Lordships'  bar.  Lord  Eldon 
saysO,   "Among  partners  clear  equities  subsist,  amount- 
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ing  to  something  like  lien.  The  property  is  joint ;  the  debts 
and  credits  are  jointly  due.  They  have  equities  to  dis- 
charge each  of  them  from  liability,  and  then  to  divide 
518]  *the  surplus  according  to  their  proportions.  .  .  But, 
while  they  remain  solvent,  and  the  partnership  is  going  on, 
the  creditor  has  no  equity  against  the  effects  of  the  partner- 
ship. He  may  bring  an  action  against  the  partners  and  get 
judgment,  and  may  execute  his  judgment  against  the  effects 
of  tne  partnership.  But,  when  he  has  ^ot  them  into  his 
hands,  he  has  then  by  force  of  the  execution,  as  the  fruit  of 
the  judgment,  clearly  not  in  respect  of  any  interest  he  had 
in  the  partnership  effects,  while  he  was  a  mere  creditor,  not 
seeking  to  substantiate  or  create  an  iyterest  by  suit.  There 
are  various  ways  of  dissolving  a  partnership — effluxion  of 
time,  the  death  of  one  partner,  the  bankruptcy  of  one, 
which  operates  like  deatn,  or,  as  in  this  instance,  a  dry, 
naked  agreement  that  the  partnership  shall  be  dissolved. 
In  no  one  of  those  cases  can  it  be  said  that  to  all  intents  and 
purposes  the  partnership  is  dissolved,  for  the  connection 
still  remains  until  the  affairs  are  wound  up.  The  represen- 
tative of  a  deceased  partner,  or  the  assignees  of  a  bankrupt 
partner,  are  not  strictly  partners  with  the  survivor  or  the 
solvent  partner,  but  still,  in  either  of  those  cases,  that  com- 
munity of  interest  remains,  that  is  necessary,  until  the 
affairs  are  wound  up ;  and  that  requires,  that  what  was 
partnership  property  before  shall  continue  for  the  purpose 
of  a  distribution,  not  as  the  rights  of  the  creditors,  but  as  the 
rights  of  the  partners  themselves  require  ;  and  it  is  through 
the  operation  of  administering  the  equities,  as  between  tne 
partners  themselves,  that  the  creditors  have  that  opportu- 
nity; as  in  the  case  of  death  it  is  the  equity  of  the  deceased 
partner,  that  enables  the  creditors  to  bring  forward  the  dis- 
tribution." I  imagine  that  the  words  ''bring  forward "  are 
probably  an  inaccurate  report ;  but  it  obviously  means  to 
insist  upon  the  distribution. 

If,  therefore,  this  case  is  to  be  looked  at  as  a  case  in  which 
judgment  has  been  recovered  for  a  partnership  debt  against 
two  out  of  three  copartners,  it  appears  to  me  that,  on  the 
principle  of  King  v.  Hoare  ('),  the  judgment  would  be  a  bar 
at  law  to  a  subsequent  action  against  the  third  copartner ; 
and  I  know  of  no  principle  on  wnich  a  court  of  equity  could 
hold  the  debt  to  be  several  for  the  purpose  of  preventing 
such  a  result. 

In  any  view  of  the  case,  therefore,  I  am  of  opinion  that 
519]    the  *judgment  of  the  court  of  appeal  was  correct,  and 
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I  have  to  move  your  Lordships  to  dismiss  the  appeal  with 
costs. 

Lord  Hatherley  :  My  Lords,  I  am  of  the  same  opinion 
as  to  the  result  which  must  be  arrived  at  in  this  case.  The 
question  here  is,  whether  or  not  a  person  who  was  unknown 
to  the  plaintiffs  at  the  time  they  were  advancing  their  money, 
as  being  one  of  the  borrowers  of  the  money,  and  who  was 
acting  through  the  agency  of  Messrs.  Wilson  &  McLay,  is 
DOW,  in  consecjuence  of  anything  which  has  taken  place 
under  the  Judicature  Act  (for  that  was  the  principle  oi  the 
argument  at  the  bar)  placed  in  a  different  position  from  that 
in  which  he  would  have  been  if  that  act  had  not  been  passed. 
If  it  had  not  been  passed,  I  think  his  position  would  have 
been  sufficiently  clear. 

Now  if  King  v.  Hoare  (')  is  to  subsist  as  an  authority — 
and  having  stood  so  long  I  apprehend  it  would  be  difficult 
to  shake  it  as  an  authority  now — then  the  plaintiffs  in  this 
case  having  sued  two  of  the  partners  and  having  omitted  to 
sne  the  other  partner,  of  whose  existence  they  were  uncon- 
scious (as  I  think  the  whole  of  the  evidence  goes  to  show), 
having  proceeded  against  two  partners  and  obtained  a  judg- 
ment against  them,  their  co-contractor  could  not,  according 
to  King  v.  Hoare  ('),  be  sued,  because  the  debt,  which  was 
a  simple  contract  debt  in  the  tirst  instance,  contracted  by  the 
firm,  had  passed  into  remjudicatam  under  the  operation  of 
the  judgment  which  had  been  obtained  against  the  two. 

My  Ix>rds,  I  would  therefore,  for  the  purpose  of  consid- 
ering this  case,  which  has  been  discussed  by  my  noble  and 
learned  friend  the  Lord  Chancellor  upon  the  general  ques- 
tion of  agency,  prefer  to  consider  it  as  a  simple  question  of 
partnership,  in  which  a  debt  has  been  contracted;  and  I 
assume  for  the  present  purpose  that  it  was  originally  joint, 
in  order  that  we  may  see  what  remedies  were  at  the  time 
open  to  the  plaintiffs,  independently  of  death.  This  case 
not  being  like  the  numerous  cases  cited,  in  which  the  Court 
of  Chancery  held  a  partnership  deed  to  be  joint  as  well  as 
several  (there  being  no  death  in  this  case),  it  is  obvious 
*that  such  remedy  as  the  plaintiffs  then  had  was  en-  [520 
tirely  at  law.  The  Court  of  Chancery  could  offer  no  assist- 
ance in  the  case  where  there  was  a  legal  contract,  unless 
there  was  found  in  that  contract  some  element  which  made 
it  inequitable  that  the  debtor  should  be  allowed  to  set  up 
the  defence  now  relied  on.  In  the  case  of  a  person  setting 
up  a  term  of  years  at  law  the  Court  of  Chancery  can  inter- 
fere by  injunction,  and  prevent  his  doing  so,  but  that  case 
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would  be  very  different.  If  the  defence  in  King  v.  Hoare{') 
be,  as  has  been  supposed  by  some,  and  as  was  urged  and 
alleged  at  your  Lordships'  bar,  contrary  to  what  one  may 
call  the  equitable  engagement  between  the  parties,  then  I 
apprehend  the  proper  course  would  have  been  to  take  some 
proceedings  for  preventing  the  defendant  from  setting  up 
such  a  defence  as  was  effectually  set  up  in  King  v.  Hoare  (*), 
on  the  ground  that  it  was  an  inequitable  defence,  and  that 
a  judgment  obtained  against  two  of  the  co-contractors  in  the 
absence  of  the  third,  should  prove  no  bar  to  a  subsequent  suit 
against  the  third.  But  not  only  was  no  such  attempt  made 
in  this  case,  but  in  no  case  that  I  ever  heard  of,  in  equity, 
has  there  been  any  injunction  applied  for,  much  less  ob- 
tained, with  regard  to  that  particular  position  of  the  parties. 

What  happened  in  King  v.  Hoare  (')  was,  that  one  of  the 
parties  died,  and  then  an  application  was  made  that  the 
equity  which  has  been  administered  from  time  to  time  in 
chancery  with  regard  to  the  assets  of  a  deceased  partner, 
and  the  distribution  of  those  assets  among  the  several  cred- 
itors, might  be  made  available  on  account  of  that  death. 
But  then  that  was  met  by  the  averment  that  the  death  had 
happened  since  the  suit,  and  that  it  could  not  interfere  with 
the  previous  suit,  but  that  that  must  meet  with  the  commoa 
fate  of  such  suits. 

That,  my  Lords,  being  the  position  of  the  parties  at 
common  law,  what  was  their  position  in  equity  \  Numerous 
cases  were  cited  to  your  Lordships  to  show  that  the  equity 
courts  recognized  a  partnership  debt  as  being,  in  its  nature 
and  essence,  a  joint  and  several  debt.  I  have  had  an  op- 
portunity of  seeing  the  opinion  about  to  be  delivered  by  one 
of  your  Lordships,  which  goes  into  more  detail  than  I  think 
it  is  necessary  for  me  to  go  into  at  this  moment ;  but  I  can 
621]  say  with  confidence,  having  gone  through  the  *ca8e8 
cited  before  you,  that  no  case  will  be  found  m  which  any 
such  assertion  has  been  made  with  reference  to  the  nature 
of  the  debt  except  sub  rnodo — that  is  to  say,  except  in  those 
cases  where  the  remedy  has  been  given  against  the  assets  of 
the  deceased  partner,  upon  the  grounds  which  are  stated 
very  distinctly  by  Lord  Eldon  in  the  case  of  Ex  parte  Wil- 
liams ('),  cited  to  your  Lordships  by  my  noble  and  learned 
friend  on  the  woolsack. 

These  cases  are  numerous,  but  although  they  are  so 
numerous  there  is  no  single  case  existing  in  which  an  at- 
tempt was  made  to  administer  that  particular  species  of 
equity  which  would  induce  the  court  to  turn  a  contract  at 
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law  joint,  into  a  joint  and  several  contract.  In  all  these 
cases  there  has  been  a  necessary  administration  of  assets 
for  the  purpose  of  clearing  the  assets  as  between  the  part- 
ners themselves. 

My  Lords,  that  being  so,  there  is,  I  apprehend,  no  mode 
in  which  the  relief  now  asked  in  this  action,  and  asked  un- 
der the  new  procedure,  could  be  obtained.  A  court  com- 
bining law  and  equity  under  the  Judicature  Act  is  authorized 
to  adopt  the  procedure  of  a  court  of  equity,  and  the  court 
of  equity  is  compelled  to  avail  itself  of  the  powers  given  to 
it  as  a  court  of  law.  There  is  nothing  in  those  circumstances 
which  can,  as  it  appears  to  me,  assist  the  plaintiff  at  all,  if 
he  had  not  at  the  time  of  the  passing  of  the  act  any  remedy 
which  could  be  given  him  by  law,  or  any  remedy  which 
could  be  given  him  by  equity.  It  does  not  seem  to  me  pos- 
sible that  two  powers  combined,  neither  of  which  could 
effect  anything  of  itself,  would  have  a  more  efficacious  re- 
sult than  when  taken  separately,  except  in  this  sense,  that 
if  there  was  really  a  remedy  in  the  one  court  which  was  not 
given  by  the  other,  you  can  understand  that  the  assistance 
of  the  one  might  give  a  more  complete,  perfect,  and  effectual 
remedy  than  the  other  separately.  In  this  case  before  the 
passing  of  the  Judicature  Act,  nothing  could  have  been  re- 
covered at  all,  in  respect  of  legal  debt,  in  a  court  of  equity, 
and  a  court  of  law  having  once  given  judgment  on  a  con- 
tract, had  no  power  to  authorize  any  procedure  against  a 
third  person  as  a  party  to  that  contract. 

Now,  my  Lords,  during  the  argument  in  the  court  below, 
the  remark  was  quoted  as  having  been  made  by  a  very  emi- 
nent *judge,  that  this  rule  which  was  adopted  in  [522 
King  v.  Hoare  (')  was  entirely  a  rule  of  procedure.  I  do 
not  take  that  view  of  the  case,  because  I  apprehend  that 
when  Mr.  Hamilton  contracted  together  with  others  to  pay 
the  debt,  in  contracting  jointly  he  gave  rights  to  those 
others.  Suppose  the  debt  was  enforced  against  one  of  those 
who  were  jointly  liable  for  the  debt,  rights  would  be  acquired 
by  the  one  who  paid  the  whole  debt  against  those  who  had 
not  taken  part  in  that  payment.  One  great  object  in  bring- 
ing all  the  parties  concerned  before  the  court  is  this:  m 
equity  it  is  always  considered  essential  that  if  there  be  a 
suit  upon  a  debt  for  which  two  parties  are  jointly  liable, 
you  must  have  both  those  parties  present  in  order  to  enforce 
the  payment  of  that  debt.  The  reason  is,  that  the  person 
who  has  entered  into  this  joint  contract  has  a  right  to  have 
the  whole  matter  settled  at  once.     Otherwise  you  might 
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bring  an  action  aginst  the  co-contractor,  and  having  estab- 
lished your  case  against  the  co- con  tractor,  having  estab- 
lished it,  we  will  say,  for  £1,000  as  principal  moneys  and 
interest  between  the  two,  you  might  then  proceed  to  bring 
a  totally  distinct  action  against  the  other,  and  obtain  from 
him  payment  of  a  larger  or  a  smaller  sum  as  the  case  might 
be.  But  you  would  obtain  a  judgment  which  would  settle 
nothing  as  between  the  two  co- con  tractors;  it  would  settle 
nothing  as  regarded  the  debt  due,  by  way  of  suretyship, 
from  one  co-contractor  against  the  other  contractor.  Each 
of  the  co-contractors  has  a  right  to  be  sued  and  to  have  the 
matter  settled  at  once,  instead  of  its  being  settled  piecemeal. 
He  ought  not  to  be  compelled  to  submit  to  another  suit, 
which  would  indeed  be  equally  disadvantageous  to  the 
plaintiff  himself,  because  or  course  the  defendant  in  that 
suit  would  naturally  have  a  right  to  insist  upon  having  the 
debt  proved  against  him,  if  at  all,  to  the  extent  to  which 
it  had  been  proved  against  his  co- con  tractors. 

When  it  is  said  here  that  the  co-contractors  do  not  mean 
the  whole  of  the  three  partners  to  the  suit,  Mr.  Hamilton 
has  nothing  to  say  to  that  whatever — he  remains  ignorant- 
there  is  nothing  to  show  that  he  necessarily  was  aware  of 
what  was  coming  upon  him  with  regard  to  the  question  in 
dispute.  He  would  have  no  opportunity  of  defending  that 
623]  other  action  when  it  was  brought  *again8t  the  co-con- 
tractors, and  it  would  not  lie  with  him  to  raise  a  plea  in 
abatement,  if  it  ever  could  be  raised.  Those  who  ought,  if 
they  intended  to  have  set  up  that  plea,  to  insist  upon  it  in 
the  first  instance,  were  his  co-contractors,  and  if  the  plaintiff 
himself,  being  unaware  of  the  existence  of  this  partner,  did 
not  introduce  him  in  the  first  instance,  he  must  take  the 
consequence  of  losing  the  advantage  which  might  have  been 
obtained  from  having  Mr.  Hamilton  as  one  of  the  co-con- 
tractors. That  advantage  could  not  be  retained  by  the 
plaintiffs,  and  ought  not  in  justice  to  be  retained  by  them 
after  they  had  attained  the  result  they  were  aiming  at, 
namely,  the  judgment  against  the  two  co-contractors. 

It  has  been  observed  during  the  course  of  the  argument 
here,  tliat,  in  truth,  as  to  the  abstract  justice  of  this  case, 
there  is  a  pretty  even  b^^ance  between  the  two,  because  it  is 
only  by  the  fortunate  accident  of  Mr.  Hamilton  being  asol- 
T?ent  party  that  the  plaintiff  finds  that  he  has  a  solvent  co- 
eon  tractor,  of  whom  he  was  unaware.  He  did  not  contract 
With  Mr  Hamilton  except  as  an  undisclosed  person,  and 
this  nndisclosed  person  with  whom  he  entered  into  no  en- 
gagement that  he  knew  of,  turns  out  afterwards  to  be  lib- 
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erated  in  consequence  of  the  plaintiff  not  having  taken  steps 
to  ascertain  who  were  tlie  co-contracting  parties  when  he 
was  bringing  the  action.  The  plaintiff  having  advanced  the 
money,  looked  to  Wilson  &  McLay  as  the  people  who  should 
pay,  but  he  has  since  discovered  that  there  is  another 
person  whom  he  thinks  he  may  sue.  I  think  it  would  not 
be  conducive  to  the  advancement  of  abstract  justice  that  he 
should  have  an  opportunity  of  suing  this  person  whom  he 
did  not  sue  when  he  sued  the  two  co- con  tractors.  My  Lords, 
I  see  nothing  I  confess  in  the  case  of  King  v.  Hoare  (*)  which 
would  lead  one  to  doubt  that  this  case  was  one,  as  the  law 
stood,  legally  decided ;  and  if  there  be  any  consequential 
injustice  arising  from  any  particular  circumstances  to  per- 
sons similarly  situated  to  Messrs.  King  &  Hoare,  the  evil 
would  preponderate  over  any  advantage  there  might  be  in 
requiring  all  co-contractors  to  be  made  parties  liable.  If 
there  is  any  injustice  in  it,  it  can  only  be  remedied  by  the 
Legislature,  should  it  think  fit  to  aflford  this  remedy.  At 
this  distance  of  time,  after  so  much  reliance  has  been  placed, 
from  time  to  time  in  other  cases,  *upon  the  law  as  laid  [524: 
down  in  King  v.  Hoare  (*),  it  cannot  be  now  altered  by  a 
decision  of  your  Lordships'  House,  the  ordinary  practice  of 
which  would  require  that  which  has  been  so  long  established 
as  the  law  amongst  mercantile  men  to  be  continued  until  it 
has  been  reversed  by  act  of  Parliament. 

My  Lords,  I  am  therefore  of  opinion  that  the  resolution 
yon  are  asked  to  come  to  sustaining  the  decision  of  the 
court  below  and  dismissing  the  appeal  is  a  correct  con- 
clusion, and  that  no  substantial  injustice  will  be  done  in 
that  way. 

Lord  Penzance:  My  Lords,  the  plaintiff  in  this  action 
has  advanced  a  large  sum  of  money  to  the  defendant  in 
conjunction  with  two  other  persons.  The  defendant  has 
had  the  full  advantage  and  benefit  of  the  plaintiff's  money 
to  the  extent  of  his  share  in  the  joint  adventure.  In  every 
aspect  of  the  case,  therefore,  the  plaintiff  has  no  doubt  ac- 
quired a  legal,  equitable,  and  moral  right  against  the  de- 
fendant to  repayment;  nor  has  this  been,  even  in  argument, 
denied.  The  defence  set  up  against  this  just  claim  rests 
upon  this,  and  upon  this  alone,  that  in  accordance  with  a 
certain  rule  of  procedure  established  some  five-and-twenty 
years  ago  by  the  single  case  of  Kingy.  Hoare  ('),  which  has 
never  yet  had  the  sanction  of  a  Court  of  Appeal,  the  plain- 
tiff, by  bringing  a  previous  action  against  two  out  of  the 
three  partners,  has  wholly  lost  his  remedy  against  the  de- 
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fendant,  who  is  the  third.  I  will  presently  examine  the 
technical  grounds  upon  which  this  rule  is  based,  but  before 
doing  so  I  cannot  forbear  asking  myself  how  far  such  a  rule 
is  consistent  with  justice.  What  justice,  then,  is  there  in 
saying  that  when  three  persons  are,  all  and  each,  individu- 
ally liable  to  pay  a  debt,  an  action  and  judgment  (still 
unsatisfied)  against  two  of  them  should  extinguish  the  lia- 
bility of  the  third?  The  most  that  can  be  said  is  that  by 
two  actions  being  brought  instead  of  one,  additional  costs 
have  been  incurred.  The  joint  contractors  or  partners  may 
reasonably  insist  that  the  plaintiff  should  not  pursue  his 
remedies  against  them  in  a  vexatious  manner,  and  if  two 
actions  are,  without  good  reason,  brought  where  one  would 
have  sufficed,  it  may  well  be  that  to  the  extent  of  the  extra 
525]  costs  thereby  involved  the  loss  should  *be  borne  by 
the  plaintiff.  But  this  is  a  very  different  pjenalty  from  the 
extinction  of  the  defendant's  liability,  which  may  be  the 
same  thing  as  the  loss  of  the  plaintiff's  debt  altogether. 
Even  this  consideration,  however,  as  to  unnecessary  coats, 
applies  only  to  a  case  in  which  the  plaintiff,  with  his  eyes 
open,  has  chosen  to  sue  some  of  the  partners  first  and  the 
others  afterwards.  It  cannot  apply  to  a  case  like  the  pres- 
ent, in  which  the  two  first  sued  concealed  the  fact  that  the 
third  was  a  partner  in  the  adventure,  a  fact  of  which  the 
plaintiff  was  himself  ignorant,  and,  being  ignorant,  could 
not  possibly  have  sued  the  whole  three  together.  This  cir- 
cumstance removes  at  once  all  blame  from  the  plaintiff,  and 
with  it  all  semblance  of  justice  from  the  defence  now  made. 
So  entirely  is  this  the  case  that  no  argument  has  been  ever 
offered  at  your  Lordships'  bar,  to  show  that  the  defendant 
has  been  prejudiced  by  the  plaintiffs  conduct,  or  that  any- 
thing has  taKen  place  which  ought,  in  reason  or  justice,  to 
render  the  defendant  less  liable  to  pay  this  debt  now  than 
he  was  at  first.  The  defence  is,  and  has  been  rested  through- 
out, wholly  and  solely  upon  the  technical  rule  to  which  I 
have  adverted,  and  the  authority  of  the  case  by  which  that 
rule  was  laid  down. 

In  this  state  of  things  I  cdnfess  I  am  unwilling  that  your 
Lordships  should  confer  the  high  sanction  of  this,  the  ulti- 
mate Court  of  Appeal,  upon  a  rule  of  procedure  which, 
without  affecting  to  assert  any  just  rights  on  the  part  of  the 
defendant,  denies  the  aid  of  the  law  to  enforce  those  of  the 
plaintiff.  Procedure  is  but  the  machinery  of  the  law  after 
all — the  channel  and  means  whereby  law  is  administered 
and  justice  reached.  It  strangely  departs  from  its  proper 
office  when,  in  place  of  facilitating,  it  is  permitted  to  ob- 
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Btract,  and  even  extinguish,  legal  rights,  and  is  thus  made 
to  govern  where  it  ought  to  subserve. 

With  these  observations  I  proceed  to  consider  the  case  of 
King  v.  Hoare{\  upon  which  the  present  case  is  rested. 
The  proposition  that  a  cause  of  action  which  has  never  been 
before  the  court  at  all  has  become  "'^resjvdicala^^  is  a  start- 
ling one.  The  present  plaintiff  has  never  before  impleaded 
the  present  defendant — has  never  made  any  previous  attempt 
to  enforce  the  liability  which  he  now  asserts,  and  yet  is  met 
at  the  threshold  of  *his  suit  with  the  plea  that  the  [526 
matter  between  him  and  the  defendant  has  already  become 
^^resjudicatay 

The  doctrine  of  law  regarding  merger  is  perfectly  intelligi- 
ble.   Where  a  security  of  one  kind  or  nature  has  been  su- 
perseded by  a  security  of  a  higher  kind  or  nature,  it  is  rea- 
sonable to  insist  that  the  party  seeking  redress  should  rest 
Tipon  the  latter,  and  not  fall  back  on  the  former.     In  like 
manner,  when  that  which  was  originally  only  a  right  of 
action  has  been  advanced  into  a  judgment  of  a  court  of 
^coid,  the  judgment  is  a  bar  to  an  action  brought  on  the 
original  cause  of  action.     The  reasons  for  this  result  are 
PY^n  by  Baron  Parke  in  King  v.   Hoarei^),     He  says: 
The  judgment  is  a  bar  to  the  original  cause  of  action,  be- 
cause It  is  thereby  reduced  to  a  certainty,  and  the  object  of 
tnesuit  attained  so  far  as  it  can  be  at  that  stage ;  and  it 
^old  be  useless  and  vexatious  to  subject  the  defendant  to 
other  suit  for  the  purpose  of  attaining  the  same  result, 
^^nee  the  legal  maxim,  *  Transit  in  rem  judicatam  /'  the 
a  hi\^^  action  is  changed  into  matter  of  record,  which  is  of 
hifflf    M  nature,  and  the  inferior  remedy  is  merged  in  the 

Biimnf"  ^^^^  '®  satisfactory  and  conclusive  upon  the  as- 

ia  the        ^^^^  *^®  cause  of  action  attempted  to  be  sued  upon 

ment  ^^^  cause  of  action  with  that  upon  which  a  judg- 

the  Dr    ®  already  been  obtained.     But  is  it  so*  in  a  case  like 

parto^^®^^^'    If  a  man  deliver  goods  or  lend  money  to  two 

ise.     Sj®'  *he  promise  which  the  law  implies  is  a  joint  prom- 

loint  t  A  ^^^^  ^^  SMoti  a  promise,  as  distinguished  from  a 

J8  enfo '^T  Several  promise,  is  that  in  case  of  death  the  debt 

of  fiuch*^^^^^®  ^^^y  against  the  survivor.     If  the  farther  effect 

rot  Con    -^^^"^  promise  in  point  of  law  were  that  it  could 

^^trv^f^^^^te  a  cause  of  action  against  one  only  of  the  two 

^oaren?^^^  then    the  reasoning  in  the    case  of  King  v. 

^'^ecao      ^^Qid  be  unquestionable,  for  there  could  be  but 

(i^  ^^^  of  action  resulting  from  it,  and  that  a  joint  one, 
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and  the  cause  of  action  having  been  advanced  to  a  judg- 
ment, could  not  support  a  second  action.  But  this  is  not 
what  the  cases  establish  the  effect  of  a  joint  promise  to  be. 
If  a  man  contracting,  as  above  supposed,  with  two  partners, 
likes  to  bring  an  action  against  one  only,  and  to  allege 
against  him  a  promise  by  him  alone  (taking  no  notice  what- 
527]  ever  *of  the  other  partner  or  of  his  promise),  he  has  a 
good  cause  of  action^  ana  one  which  cannot  be  defeated  by 
the  defendant's  proving  that  the  promise  was  not  made  by 
him  alone,  but  by  him  jointly  with  another.  Now,  if  a 
joint  promise  by  two  were  a  thing  so  different  in  point  of 
law  in  its  quality  and  character,  from  a  promise  by  one 
only,  that  it  could  not  be  held  to  include  within  it  a  promise 
by  each  ;  and  if  it  did  not  in  point  of  law  give  rise  to  a  sep- 
arate cause  of  action  against  one,  the  defendant  in  the  case 
above  supposed  ought  to  be  able  to  defeat  the  plaintiffs 
claim  by  showing  that  the  promise  sued  upon  was  not  the 
promise  made,  and  that  the  promise  which  was  in  reality 
made  was  a  joint  one  only,  and  as  such  did  not  give  rise  to 
the  separate  claim.  This  was  exactly  what  the  defendant 
attempted  to  do  in  the  case  of  Rice  v.  8hute{^\  but  it  was 
adjudged  against  him.  In  that  case  the  judge  who  tried  the 
cause,  considered  that  a  declaration  upon  a  separate  prom- 
ise of  the  defendant,  was  not  supported  by  proof  of  a  joint 
promise  by  the  defendant  and  another — that  there  was  in 
consequence  a  variance  between  the  allegation  and  the 
proof — and  he  nonsuited  the  plaintiff.  This  nonsuit  the 
court  set  aside,  and  the  language  of  Lord  Mansfield  is  so 
instructive  that  I  quote  it  (*) :  "To  be  sure,  a  distinction  is 
to  be  found  in  the  books  between  torts  and  assumpsits ;  that 
in  torts  all  the  trespassers  need  not  be  made  parties,  bat  in 
actions  upon  contract  every  party  must  be  made  a  defend- 
ant. Many  nonsuits,  much  vexation  and  great  hindrance  to 
I'ustice,  have  been  occasioned  by  this  distinction.  It  must 
lave  been  introduced  originally  from  the  semblance  of  con- 
venience, that  there  might  be  one  judgment  against  all  who 
were  liable  to  the  plaintiff's  demand.  But  experience  shows 
that  convenience,  as  well  as  Justice,  lies  the  other  way.  All 
contracts  with  partners  are  joint  and  several ;  every  partner 
is  liable  to  pay  the  whole.  In  what  proportion  the  others 
should  contribute,  is  a  matter  merely  among  themselves." 
And  again,  "  It  is  cruel  to  turn  a  creditor  round  and  make 
him  pay  the  whole  costs  of  a  nonsuit  in  favor  of  the  defend- 
ant, who  is  certainly  liable  to  pay  his  whole  demand,  and 
who  is  not  injured  by  another  partner's  not  being  made  de- 
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fendant ;  because,  what  he  pays  he  must  have  credit  for  in 
Lis  account  with  the  partnership."     He  then  goes  on  to  say 
*fchat  he  had  consulted  the  other  judges,  and  that    [62o 
'^  they  were  all  of  opinion  that  the  defendant  ought  to  plead 
in  abatement;  he  must  then  say  who  the  partners  are.     If 
the  defendant  does  not  take  advantage  of  it  at  the  beginning 
of  the  suit  and  plead  it  in  abatement,  it  is  a  waiver  of  the 
objection.     He  ought  not  to  be  permitted  to  lie  by,  and  put 
the  plaintiff  to  the  delay  and  expense  of  a  trial,  and  then 
set  up  a  plea  not  founded  on  the  merits  of  the  cause,  but  on 
the  form  of  proceeding."     "  No  injustice  is  done  to  the  de- 
fendant by  allowing  the  plaintiff  to  recover,  but  great  injus- 
tice is  done  to  the  plaintiff  by  allowing  the  nonsuit  to  stand." 
It  is  clear,  therefore,  that,  although  the  defendant  in  such  a 
case  may,  if  he  like,  compel  the  plaintiff  to  discontinue  bis 
action  and  bring  a  fresh  one  against  both,  by  means  of  a 
plea  in  abatement,  there  is  yet  a  good  dause  of  action  against 
mm  which  will  sustain  the  verdict  and  judgment  ii  that 
course  be  not  followed. 

This,  therefore,  might  happen :    the  plaintiff  upon  a  joint 
promise  might  bring  and  carry  forward  two  actions  pari 
passu,  one  against  each  of  the  joint  contractors,  and  pro- 
vided that  neither  of  them  chooses  to  plead  an  abatement 
(which  they  may  have  no  object  in  doing,  as  it  does  not  get 
rid  of  their  liability)  these  actions  may  go  on  to  judgment, 
and  in  neither  of  them,  though  the  fact  of  the  promise  being 
jomt  only,  and  not  joint  and  several,  were  to  appear  on  the 
xe^ioid,  by  bill  of  exceptions  or  otherwise,  could  the  Judg- 
ta^tvt  be  arrested  or  declared  erroneous.    Now  if  two  ]udg- 
'meiits  against  two  different  defendants  can  be  support^ 
ppon  one  joint  promise,  does  not  that  show  that  tnere  are 
in  reality  two  causes  of  action  involved  in  the  breach  of  one 
joint  promise ;  and  if  so,  the  principle  upon  which  King  v. 
JJoare  (*)  was  decided,  resting  as  it  does  upon  the  assertion 
that  the  joint  promise  gives  rise  to  one  cause  of  action  and 
one  only,  cannot  be  sustained.     The  true  position  of  the 
^reditor  would  appear  to  be  this ;  that  he  has  a  cause  of  ac- 
tion against  either  of  his  debtors  separately  or  both  together, 
^^bject  to  a  plea  in  abatement  1    Now  what  is  a  plea  in 
^  hatement  1    It  is  not  a  plea  which  affirms  that  the  plaintiff 
»??*  no  canse  of  action,  or  that,  having  had  one,  it  has  been 
^^1^.    It  affirms  only  that  the  plaintiff  is  bound  to  pursue 
^^^^8  ^medy  in  another  form  of  proceeding,  and  an    [529 
^^^'ential  qnality  of  it  is  that  it  should  show  that  such  form 
proceeding  is  available  to  him.     I  will  quote  Mr.  Chitty's 
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description  of  it(') :  '*  Whenever  tlie  subject-matter  of  the 
plea  or  defence  is,  that  the  plaintiff  cannot  maintain  any 
action  at  any  time  whether  present  or  future  in  respect  of 
the  supposed  cause  of  action,  it  may,  and  usually  must,  be 
pleaded  in  bar;  but  matter  which  merely  defeats  the  pres- 
ent proceeding,  and  does  not  show  that  the  plain tiflf  is  for- 
ever concluded,  should  in  general  be  pleaded  in  abatement 
(from  the  French  abattre).  The  criterion  or  leading  distinc- 
tion between  a  plea  in  abatement  and  a  plea  in  bar  is,  that 
the  former  must  not  only  point  out  the  plaintiffs  error,  bat 
mnst  show  him  how  it  may  be  corrected,  and  furnish  him 
with  materials  for  avoiding  the  same  mistake  in  another  suit 
in  regard  to  the  same  cause  of  action,  or  in  technical  lan- 
guage '  must  give  the  plaintiflE  a  better  writ'  " 

By  such  a  plea,  therefore,  either  of  the  two  joint  con- 
tractors being  sued  alone,  might  insist  upon  the  plaintiff 
bringing  his  action  against  both.  But  it  is  obvious  that  this 
right  can  only  be  exercised,  on  the  part  of  both,  bj'  him  who 
is  first  sued.  If  one  of  the  two  allows  his  liability  to  be  en- 
forced in  a  separate  action,  it  is  too  late  afterwards  for  the 
other,  if  sued,  to  plead  in  abatement,  for  he  cannot  give  the 
plaintiff  a  better  writ. 

The  conduct  of  his  co  contractor  in  permitting  the  plaintiff 
to  go  on  to  judgment  against  him  alone,  has  rendered  a  joint 
action  against  the  two  impossible.  The  plaintiff  has  no 
longer  a  joint  promise  upon  which  to  sue  the  two;  the 
promise  of  one  having  passed  into  res  judicata.  The  tech- 
nical grounds,  therefore,  upon  which  the  decision  in  KiTig 
V.  Hoare  (*)  is  based  appear  to  me  to  be  insufficient  and  un- 
satisfactory. 

When  the  judges  of  the  Queen's  Bench,  in  the  case  of 
Rice  V.  8hute{^\  under  the  guidance  of  Lord  Mansfield,  de- 
termined that  a  joint  promise  of  several  might  give  rise  to  a 
separate  action  against  one  only,  contrary  to  the  rule  of  law 

Previously  established  that  it  could  not  do  so  (a  rule  which 
esaid  had  led  to  "  many  nonsuits,  much  vexation,  and  great 
630]  hindrance  to  justice"),  they  *destroyed  the  basis  upon 
which  the  court  in  King  v.  Hoare  (')  built  the  decision, 
namely,  that  the  second  action  was  brought  for  the  same 
cause  of  action  as  the  first. 

Passing  from  mere  technical  views,  and  regarding  this 
rule  of  procedure  in  the  light  of  convenience  and  fitness  to 
promote  the  ends  of  justice,  there  is  still  less  to  be  said  for 
It.     For  it  is  to  be  observed,  that  the  rule  is  unbending  and 

(•)  1  Cliitty  on  Pleading,  7th  ecL,  p.  462.  O  18  M.  <fe  W.,  494. 
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indiscriminate.  No  exception  is  permissible  under  it  for  a 
case  in  wbich  one  or  more  of  several  partners  may  be  abroad, 
in  which  case  the  plaintiff  must  either  wait  to  bring  his  ac- 
tion until  they  are  all  within  the  jurisdiction,  or  bring  his 
action  at  once,  at  tiin  cost  of  losing  the  responsibility  of 
those  who  are  out  of  the  country.  Nor  is  any  exception 
possible  for  a  case  like  the  present;  in  which  the  plaintiff 
could  not  possibly  sue  all  the  partners  at  once,  being  ignor- 
ant that  the  defendant  was  one  of  them.  In  the  first  case 
the  rnlt?  inapedes  and  obstructs  justice,  and  in  the  second, 
denies  it  altogether. 

No  doubt  rales  of  procedure  must  be  framed  on  general 
considerations,  though  they  may  work  hardship  in  individ- 
ual cases,  and  when  a  rule  is  once  established,  those  who 
practice  the  law  must  be  assumed  to  be  aware  of  it,  and  frame 
their  proceedings  accordingly;  but  then  the  rule  ought  to 
be  sum  that  it  can  be  acted  on,  and  a  rule  that  on  a  joint 
promise  all  partners  must  be  sued  jointly  cannot  be  acted 
upon  by  one  who  does  not  know  the  existence  of  some  of 
the  parties  liable,  and  so  becomes  a  mere  trap  and  pitfall 
which  the  creditor  has  no  means  of  escaping. 

But  I  must  now  advert  to  the  Judicature  Act.     Assuming 

that  the  case  of  Ki'm/  v.  Hoare  was  well  decided  in  the  then 

state  of  the  law — a  lime  when  the  defeat  of  just  rights  by 

n  on -joinder,  or  xnis  joinder  of  parties,  defects  of  pleading, 

and  the  non  observance  of  technical  rules,  was  a  matter  of 

d  £iily  occunence^ — a  farther  and  most  important  question, 

ia  the  present  action,  appears  to  me  to  be  this:  whether 

gi  nee  the  passing  of  the  Judicature  Act,  and  in  a  proceed- 

\rm  g  taken  under  that  act,  such  a  defence  as  the  present  can 

Vj^  maintained.     Every  provision  and  every  line  of  that  act 

p^ove  it  to  have  been  based  upon  the  broad  principle  of 

makitig  forms,  rules,  and  modes  of  procedure  subordinate 

to  Ibe  prime  and  ^paramount  object  of  reaching  the    [531 

}u6ticfeof  the  case,  and  I  should  be  surprised  to  find  that  a 

^^^trine  80  wholly  foreign  to  its  spirit  and  objects  as  that 

"Alirid  by  the  case  uf  King  v.  Hoarei^)  had  survived  the 

j^f~^^ping  changes  in  procedure  which  the  Judicature  Act 

^^^odt]ced*    I  think  1  can  show  that  it  has  not  done  so. 

^f^^^^i  at:C  abolished  all  the  old  forms  of  action  ;  it  abolished 

^  ^^      lb(?  old  technical  forms  of  procedure,  and  established 

boti^^^^  procedure  for   the  enforcement  indiscriminately  of 

'L     **.  Inj^a/  and  equitable  rights,  which  is  independent  of  all 

ofd  rules  of  law  on  that  subject.     Particularly  it  did 

^*  with  ail  objections  and  defences  arising  out  of  the  mis- 
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joinder  or  non-joinder  of  parties,  either  plaintiff  or  defend- 
ant. Since  that  act  no  such  thing  as  a  plea  in  abatement  is 
possible.  The  non-joinder  of  any  party  under  any  circum- 
stances has  ceased  to  be  an  answer,  objection,  or  defence  to 
the  action.  In  such  a  case  the  action  goes  on,  and  **the 
court  or  a  judge  may,  on  such  terms  as  appear  to  be  just, 
order  that  the  name  of  any  party  who  ought  to  have  been 
joined,  or  whose  presence  before  the  court  may  be  necessary 
m  order  to  enable  the  court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the 
action,  shall  be  added."  This  is  the  language  of  the  rule  9 
on  procedure  in  the  first  schedule  to  the  act  of  1873. 

]N  ow  these  provisions  appear  to  me  to  have  entirely  altered 
the  rights  of  joint  contractors  in  respect  of  procedure. 
They  have  no  longer  any  absolute  right  to  insist  that  they 
should  be  sued  together  or  not  at  all.  The  creditor  may 
bring  and  pursue  nis  action  against  one  or  more  of  them, 
and  if  the  defendants  desire  that  others  should  be  joined, 
thev  must  apply  to  a  judge,  who  will  hear  what  is  to  be  said 
on  both  sides  and  decide  that  additional  parties  shall,  or 
shall  not,  be  joined  according  to  the  requirements  of  justice, 
and  not  according  to  the  election  of  the  defendants,  or  any 
imperative  rule  tnat  all  who  jointly  contracted  must  be 
jointly  sued. 

The  joint  contractor  having  thus  lost  the  right  (for  it  was 
a  right,  and  an  absolute  one,  though  only  a  right  of  pro- 
cedure) to  be  sued  only  in  conjunction  with  his  co  contractor, 
he  can  no  longer  be  heard  to  maintain  either  that  his  co-con- 
532]  tractor  must  be  *sued  with  him,  or  that,  it  being  im- 
possible so  to  sue  him  by  reason  of  his  having  been  sued 
already,  he  is  himself  discharged.  The  necessary  connec- 
tion in  matters  of  procedure  which  the  law  before  the  act 
had  established  (as  Lord  Mansfield  said  '*for  convenience") 
between  the  joint  contractors,  and  had  enforced  by  the  plea 
in  abatement,  is  now  by  the  act  severed  and  put  an  end  to. 

When  the  plea  in  abatement  was  swept  away  the  legal 
right  of  a  joint  contractor  to  have  the  other  joint  contractor 
joined  in  any  action  brought  upon  the  joint  promise  was 
swept  away  too,  and  the  creditor  became  entitled  to  sue  the 
parties  severally,  subject  no  longer  to  the  will  of  the  defend- 
ant, but  to  the  discretion  of  the  court  exercised  for  the  fur- 
therance of  justice. 

And  this  again  cuts  the  ground  from  under  the  doctrine 
of  King  v.  Hoare  ('),  in  which  case  Baron  Parke  laid  great 
stress  upon  the  argument  that  if  after  the  first  action  the 
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defendant  could  not  plead  in  abatement,  '^be  would  be  de- 
prived of  a  right  by  the  act  of  the  plaintiff  without  his  privity 
or  concurrence  in  suing  and  obtaining  judgment  against  the 
other." 
Upon  the  whole,  then,  it  seems  to  me  that  the  right  of 

Eersons  making  a  joint  promise  to  be  sued  jointly,  first 
rokeninupon  by  llord  Mansfield  in  Rice  v.  8hiUe{^)j  when 
he  allowed  an  action  to  be  maintained  against  one  only  of 
several  joint  contractors,  was  finally  put  an  end  to  by  the 
Judicature  Act  when  the  right  to  plead  in  abatement  was 
withdrawn  from  them  ;  and  that  the  question  properly  arising 
in  this  case  may  be  shortly  dealt  with  as  follows :  The  plain- 
tiff sues  for  a  debt  which  the  defendant,  originally  at  least, 
mnst  be  held  to  have  owed  him.  The  defendant  answers 
that  the  debt  was  due  from  him  jointly  with  others,  and  not 
otherwise,  that  the  plaintiflE's  only  right  is  to  sue  him  jointly 
with  the  others — that  he  cannot  sue  the  others  now,  having 
already  done  so,  and  that  he  has  thus  lost  the  onlv  right  of 
action  he  ever  had.  The  answer  to  this  is  simple.  Since 
the  Judicature  Act  it  is  not  true  that  the  plaintiff's  only 
right  is  to  sue  the  defendant  jointly  with  the  others. 
I  will  not  occupy  your  Lordships  time  farther  on  the 

F roper  view  to  be  taken  in  regard  to  the  authorities  in  equity, 
willingly  adopt  the  opinions  of  the  Lord  Chancellor  and 
others  of  *your  Lordships  much  more  competent  than  [533 
I  am  to  read  those  decisions  aright,  but  for  the  reasons  which 
I  have  given  I  think  that  the  judgment  of  the  court  below 
ought  to  be  reversed,  and  the  plaintiff  have  judgment  for 
his  debt  in  this  action. 

Lord  O'Hagan:  My  Lords,  I  have  had  the  opportunity 
of  reading  and  considering  the  opinion  which  has  been  de- 
livered by  my  noble  and  learned  friend  on  the  woolsack  in 
this  case ;  and  I  concur  generally  with  the  views  he  has  ex- 
pressed and  the  reasons  bv  which  he  has  sustained  them. 

There  is  no  question  of  fact  in  the  case ;  and  in  the  argu- 
ment at  the  bar  it  seemed  to  be  conceded  that  unless  the 
doctrines  of  a  court  of  equity  intervene  to  establish  that  the 
defendant  Hamilton  and  his  copartners  McLay  and  Wilson 
may  be  dealt  with  as  joint  and  several  debtors  and  not  as 
joint  debtors  only,  the  appeal  must  be  dismissed. 

The  plaintiffs  obtained  judgment  against  Wilson  &  McLay 
whom  they  sued  as  their  sole  debtors,  in  ignorance  that  Ham- 
ilton was  a  partner,  and,  therefore,  responsible  for  the  pay- 
ment of  the  debt ;  and  it  was  asserted  that  the  judgment  so 
obtained  was,  at  law,  a  bar  to  the  suit  against  him,  on  the 
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ground  that  the  original  cause  of  action  had  thereby  passed 
^Hn  rem  judicatam^'*^  and  could  not  be  the  foundation  of 
any  further  proceeding.  Unless  your  Lordships  are  pre- 
pared to  overrule  the  decision  in  the  case  oiKingv,  Hoare{^\ 
the  proposition  cannot  be  disputed.  That  decision  is  clear 
upon  the  point,  and  it  has  been  followed  in  a  number  of 
cases,  and  generally  recognized  by  courts  of  law  in  accord- 
ance with  the  statement  of  Mr.  Baron  Parke,  that  "the  cause 
of  action  is  changed  into  matter  of  record,  which  is  of  a 
higher  nature,  and  the  inferior  remedy  is  merged  in  the 
higher  ;"  and  that  the  judgment  bars  it,  *'  because  it  is  there- 
by reduced  to  a  certainty,  and  the  object  of  the  suit  attained 
so  far  as  it  can  be  at  that  stage,  and  it  would  be  useless 
and  vexatious  to  subject  the  defendant  to  another  suit  for 
the  purpose  of  attaining  the  same  result." 

I  do  not  deem  it  necessary  to  go  further  into  a  consider- 
ation of  the  grounds  of  that  decision.  They  are  stated  in 
534]  the  judgment  *of  the  Court  of  Exchequer,  and  have 
been  sufficiently  explained  by  my  noble  and  learned  friends. 
On  those  grounds  it  seems  to  me  sustainable,  as  well  as  on  a 
view  of  the  right  which  a  joint  debtor  has,  to  be  sued,  with 
others,  upon  a  promise  made  by  him  jointly  with  them,  to 
whom  his  relations  may  be  injuriously  affected,  if,  a  judg- 
ment having  been  obtained  for  the  same  cause  of  action,  he 
cannot  have  the  advantage  which  might  otherwise  have  ac- 
crued to  him  for  the  purposes  of  contribution  and  account, 
and  the  establishment  of  joint  responsibility. 

The  question  is  one  of  procedure,  and  the  rule  may  oper- 
ate harshly  in  conceivable  circumstances.  But  it  has  been 
justified,  from  the  desirableness  of  preventing  repeated  liti- 

§ation  for  the  same  cause,  and  maintaining  the  claim  of  the 
ebtor  to  have  any  such  benefit  as  may  accrue  to  him  if,  his 
liability  being  joint,  he  is  required  to  answer  jointly. 

In  this  case  the  merits  are  certainly  not  with  the  defend- 
ant ;  but  it  is  to  be  noted  that  the  plaintiffs  have  had  the  op- 
portunity of  enforcing  their  demand  against  the  persons 
with  whom  they  meant  to  contract,  and  on  whose  credit 
only  they  made  the  sale  and  delivery  of  their  goods.  And  I 
am  afraid  that  rules  of  procedure  (adopted  because  they  are 
convenient  and  effective  generally  for  assisting  in  the  right- 
ful administration  of  justice),  from  the  imperfection  of  hu- 
man tribunals  will  sometimes,  in  particular  instances,  be 
found  to  defeat  equitable  claims.  But,  be  the  merits  as  they 
naay,  I  do  not  see  sufficient  reason  for  overruling  a  well  con- 
sidered judgment,  sustained  as  it  is  by  such  considerations 
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and  sach  a  series  of  authorities,  and  not  assailed  at  the  bar, 
so  far  as  I  remember,  by  any  argument  or  suggestion  on  be- 
half of  the  appellants.  As  regards  the  operation  of  the 
principle  recognized  by  the  case  of  Khig  v.  Hoare  (*),  it  does 
not  seem  to  me, — reserving  the  consideration  of  the  efifect  to 
be  given  to  the  doctrine  of  equity  on  the  joint  and  several 
liability  of  contractors, — that  the  Judicature  Act  meddles 
with  that  principle.  The  procedure  is  changed.  The  plea 
in  abatement  is  abolished.  The  court  is  required  to  inter- 
vene where  the  parties  to  the  action  were  formerly  obliged 
to  plead ;  but  it  does  not  seem  to  follow  that  the  change  in 
the  machinery  of  enforcement  alters  the  rights  to  be  enforced 
or  takes  *from  the  joint  contractor  any  privilege  [535 
which  formerly  belonged  to  him.  It  may  be  guarded  in  a 
different  way,  but  I  do  not  think  it  is  abrogated  by  any  ex- 

Eress  proviso  or  any  necessary  implication.  It  is  clear, 
owever,  that  the  doctrine  of  King  v.  Hoare  (')  is  not  appli- 
cable, if  the  debt  sued  for  be  joint  and  several ;  and  the  real 
contention  of  the  appellants  has  been  that,  although  at  law 
the  contract  in  the  case  was  joint,  inasmuch  as  equity  would 
have  dealt  with  it,  before  the  passing  of  the  Judicature  Acts, 
as  joint  and  several,  the  appellants  are  entitled,  under  the 
24th  section  of  the  act  of  1873,  to  the  same  relief  as  would 
have  been  given  to  them  by  the  Court  of  Chancery  in  a  suit 
or  proceeding  instituted  there. 

Inow,  in  the  first  place,  in  ordinary  cases,  and  unless,  in 
exceptional  circumstances,  a  deviation  from  ordinary  prin- 
ciples of  construction  has  been  allowed,  a  contract  is  con- 
strued in  the  same  way  by  a  court  of  equity  and  by  a  court 
of  law ;  and  it  lies  upon  those  who  seek  such  a  deviation  to 
produce  authority  which  may  clearly  justify  it.  The  pre- 
sumption is  the  other  way.  Here  the  contract  at  law  was 
confessedly  joint.  The  burthen  of  showing  that,  in  equity, 
it  was  joint  and  several,  lies  upon  the  appellants. 

It  is  conceded,  that  the  precise  contention  which  grounds 
the  argument  has  never  been  sustained,  in  the  exact  circum- 
stances to  which  it  is  now  applied.  In  another  state  of 
facts,  and  as  between  parties  having  other  relations  than 
those  of  the  plaintiffs  and  defendants,  courts  of  equity  have, 
not  without  diflBculty  and  hesitation,  dealt  with  a  contract, 
joint  at  law,  as  joint  and  several.  But  if  the  distinction  so 
established  in  a  particular  case,  was  meant  to  apply  not 
merely  to  it  but  generally  to  all  cases,  it  seems  scarcely  con- 
ceivable that  the  point  should  not  have  heretofore  arisen,  for 
it  must  have  often  been  the  interest  of  suitors  to  avoid,  by  a 
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recourse  to  equity,  the  embarrassments  created  by  legal 
strictness  as  to  joint  contracts  and  their  incidents. 

A  great  many  cases  have  been  cited  to  your  Lordships  ia 
whicn  dicta  of  learned  judges  are  embodied,  and  successive 
text-bookB  seem  to  represent,  without  limit  or  qualification, 
that  the  debts  of  copartners  are  in  equity  joint  and  several. 
And  if  those  dicta  are  to  be  taken  without  reference  to  the 
536]  subject-matters  to  which  *they  apply,  they  would 
undoubtedly  countenance  the  contention  of  the  appellants. 
But,  as  has  been  made  very  clear  by  my  noble  and  learned 
friends,  they  have  been  in  fact  applied  merely  in  cases  of  the 
administration  of  the  assets  of  partners  who  have  died.  In 
those  cases  only  has  effect  been  given  to  them — for  the  pur- 
pose apparently  of  making  the  administration  more  full  and 
equitable  than  it  could  have  been  if  the  debt  had  been  held 

?;ood,  without  a  provision  for  the  proportional  discharge  of 
labilities  out  of  the  estate  of  the  deceased  in  reciprocity 
with  its  claims  on  the  estate  of  the  survivors.  Lord  Justice 
James  explains  succinctly  the  equitable  rule  as  to  partner- 
ship contracts :  "So  far  as  regards  partners  when  there  is  in 
equity  no  survivorship  of  property  there  is  in  equity  no  sur- 
vivorship of  liability.*' 

The  reason  of  the  rule,  as  far  as  it  is  ascertainable,  has 
already  been  discussed.  It  is  well  explained  in  a  passage  from 
Lord  Eldon,  which  has  been  cited  by  my  noble  and  learned 
friend  on  the  woolsack,  and  needs  no  farther  exposition.  It 
is  notable  that  Lord  Eldon  himself  {Ex  parte  Kendall  ('))  ex- 
pressed his  surprise  that  "where  parties  think  proper  to  en- 
ter into  a  ioint  instead  of  a  joint  and  several  contract,  courts 
of  equity  have  not  left  that  to  its  fate  as  a  joint  contract." 
He  admits  the  force  of  the  authorities  deciding  "  that  there 
is  a  remedy  against  the  assets  of  one  deceased  if  the  survivor 
cannot  pay,"  out  he  admits  it  with  apparent  reluctance.  He 
repeats,  in  the  same  case,  referring  to  a  doubt  of  LordThur- 
low  upon  the  point,  the  expression  of  his  own  surprise  "that 
a  court  of  equity  should  have  interposed  to  enlarge  the 
effect  of  a  legal  contract."  And,  again,  he  carefully  confines 
the  enlargement  as  warranting  only  "resort  to  the  assets  of 
a  deceased  debtor"  (*).  I  see  no  valid  ground  for  extending 
it  further,  and  no  sufficient  reason  for  holding,  according  to 
the  contention  of  the  appellants  that,  in  equit}^  all  partner- 
ship contracts  are,  in  all  circumstances  and  for  all  purposes, 
joint  and  several.  I  think  that  Lord  Justice  Cotton  cor- 
rectly states  the  result  of  the  cases ;  and  that  the  effect  of  the 
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judgment  at  law  against  Wilson  &  McLay  is  not  done  away 
by  any  equitable  principle. 

I  have  not  adverted  to  the  peculiar  view  presented  to  this 
House  *by  my  noble  and  learned  friend  on  the  wool-  [537 
sack.  It  has  originated  with  him,  and  was  not  suggested 
or  discussed  in  the  course  of  the  argument.  The  House 
could  scarcely  act  upon  it,  as  against  the  appellants,  with- 
out affording  to  their  counsel  the  opportunity  of  consider- 
ing, and,  if  possible,  encountering  it.  I  base  my  opinion, 
therefore,  on  the  conclusions  to  which  I  have  arrived  with 
reference  to  the  points  mooted  at  the  bar.  I  shall  only  say 
that,  at  present,  I  am  disposed  to  concur  with  the  Lord 
Chancellor,  although  the  same, objection  as  to  the  evil  of  giv- 
ing procedure  the  effect  of  defeating  a  fair  demand  would 
apply  as  much  to  the  result  of  his  opinion  as  to  the  decision 
in  King  v.  Hoare  (*). 

On  the  whole,  for  the  reasons  I  have  given,  I  think  the  ap- 
peal must  be  dismissed. 

Lord  Selbobne  :  My  Lords,  the  argument  of  the  appel- 
lants was  chiefly,  if  not  wholly,  founded  upon  the  course  of 
the  Court  of  Chancery  in  the  administration  of  the  assets  of 
a  deceased  person,  who  has  been  a  partner  in  a  trading  firm, 
and  upon  tne  language  held  by  several  judges  of  high  au- 
thority with  respect  to  the  equitable  position  of  partnership 
creditors. 

If  that  language  were  found  to  be  technically  exact,  when 
tested  by  the  practice  of  courts  of  ec[uity,  upon  all  occasions 
when  the  rights  of  partnership  creditors  have  come  in  ques- 
tion, it  might  (perhaps)  be  a  sound  conclusion  that  its  prin- 
ciple ought  to  be  extended  to  such  a  case  as  the  present, 
though  no  precedent  directly  in  point  has  been  produced. 
But  the  fact  is  otherwise.  If  every  debt  of  a  trading  part- 
nership were  regarded  in  equity  as,  from  its  commencement, 
joint  and  several,  in  the  proper  sense  of  those  words,  there 
could  be  no  reason  why  in  bankruptcy,  where  equitable  are 
regarded  as  much  as  legal  rights,  it  should  not  have  been 
treated  in  the  same  way  as  any  other  joint  and  several  debt ; 
nor  why  Lord  Eldon  should  have  made  such  a  decree  as  he 
did  in  the  case  of  Chay  v.  Chiswell  (').  Nor  do  I  think  it 
possible  that  if,  in  equity,  a  separate  debt  due  from  a  credi- 
tor of  a  firm  to  one  of  the  partners  could  be  set  off  against 
the  debt  of  the  firm,  there  would  not  have  been  ample  author- 
ity for  that  proposition. 

*If  no  rule  had  been  established  in  equity,  giving  [538 
partnership  creditors  a  remedy  against  the  assets  of  a  de- 
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ceased  partner,  it  would  have  seemed  clear,  on  principle,  that 
in  all  tnese  cases,  when  there  was  no  mistake  to  be  rectified  in 
any  written  instrument,  the  legal  contract  between  the  cred- 
itor and  the  debtors  was  the  only  contract,  and  that  its  con- 
struction must  be  the  same  in  equity  as  at  law. 

I  conclude,  therefore,  that  those  expressions  of  eminent 
judges  in  which  partnership  debts  have  been  spoken  of  as, 
in  equity,  joint  and  several,  were  not  meant  by  them  to  be 
understood  in  the  proper  and  technical  sense  of  those  words ; 
and  that  they  cannot  safely  be  used  to  establish  any  rule  or 
principle  extending  beyond  those  limits  within  which  courts 
of  equity  have  hithereto  given,  to  creditors  of  a  partnership, 
remedies  which  they  could  not  have  obtained  at  law. 

It  is  undoubtedly  true  that  the  remedy  which  a  court  of 
equity  gives  to  a  partnership  creditor,  in  the  administration 
of  the  assets  of  a  deceased  partner,  has  the  effect  of  preserv- 
ing to  him  the  liability  of  an  estate  which,  by  the  survi- 
vorship of  the  co-debtor  or  co-debtors,  has  at  law  become 
exonerated.  Great  judges,  such  as  Lord  Eldon  and  Lord 
Thurlow,  have  felt  difficulty  in  referring  this  course  of  prac- 
tice to  any  very  clear  or  satisfactory  principle.  It  has  been 
said  to  depend  upon,  or  to  arise  out  of,  the  adjustment  of 
the  rights  and  liabilities  of  the  deceased  and  the  surviving 
partners  inter  se ;  but  this  explanation  does  not,  to  my 
mind,  remedy  the  difficulty,  because,  upon  that  principle, 
it  would  seem  that  the  creditors  ought  to  be  limited,  in  each 
particular  case,  by  the  extent  of  the  rightful  claims  of  the 
surviving  partners  upon  the  deceased  partner,  and  to  be 
wholly  excluded  if  the  state  of  the  accounts  between  them 
were  such  as  to  make  it  just  to  leave  the  whole  liability 
where  the  law  had  cast  it,  viz.,  upon  the  surviving  partners. 
The  actual  course  of  administration  (subject  to  the  distinc- 
tion between  a  personal  action  and  proof  against  assets)  has 
been  to  give  the  creditor  as  large  and  unqualified  a  remedy 
against  the  estate  of  the  deceased  partner,  as  he  would  have 
had  by  action  at  law  in  his  lifetime.  There  is  (as  it  seems 
to  me)  only  one  really  consistent  explanation  of  this  course 
of  practice,  when  taken  in  connection  with  the  rule  in  bank- 
539]  ruptcy,  and  with  *the  general  principles  of  law  and 
equity,  viz.,  that  derived  from  the  doctrine  ^""jus  accrescendi 
inter  mercatores  locum  non  hahet?'*  As  in  several  other  well 
known  classes  of  cases  (of  which  mortgages  and  security 
bonds,  with  penalties,  may  be  taken  as  examples),  equity 
controls  the  operation  of  a  legal  contract  so  as  to  give  effect 
to  the  purposes  and  objects  to  which  it  was  meant  to  be 
subsidiary,  so  in  these  partnership  cases  it  controls,  inter 
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mercatores^  the  legal  effect  of  survivorship.  If  that  is  the 
principle  of  the  riue,  it  is  one  which  arises  upon  death  only. 
Tbe  partnership  is  dissolved  by  death ;  but  in  equity  it  is 
taken  as  still  subsisting,  for  eveiy  purpose  of  liquidation, 
jnst  as  if  it  had  been  dissolved  inier  vivos^  and  tbe  creditors 
are  taken  as  still  creditors  of  that  partnership.  What  was 
before  joint  thus  becomes  several,  by  the  dissolution,  and 
by  the  exclusion  in  equity  of  the  survivorship  which  takes 
effect  in  law  ;  and  although,  when  this  rule  was  first  estab- 
lished, it  might  well  have  been  doubted  whether  it  did  not 
give  creditors  rights  for  which  they  had  never  contracted, 
there  could  be  no  doubt,  after  it  had  once  become  a  settled 
rule,  that  the  rights  resulting  from  it  were  necessarily  im- 
plied in  all  subsequent  onerous  contracts  by  copartners. 
For  this  purpose  (and,  as  it  seems  to  me,  for  this  purpose 
only,  and  only  by  the  operation  of  death)  all  such  contracts 
may  be  described,  as  in  equity,  joint  and  several. 

My  conclusion  is  that  in  the  present  case  there  is  no  ecyiity 
upon  which  the  appellants  can  be  entitled  to  be  relieved 
from  the  legal  effect  of  the  judgment  obtained  by  them 
against  Wilson,  McLay  &  Co.,  if  (as  the  equitable  argu- 
ment assumes),  that  iudgment  had  the  effect  of  extinguish- 
ing, in  the  lifetime  of  all  the  partners,  the  legal  liability  of 
the  respondent  as  a  partner  for  the  debt  previously  due  from 
the  partnership  of  which  he  was  a  member.  There  is  no 
question  here  of  Jus  accrescendi  ;  the  question  relates  sim- 
ply to  the  constitution  of  the  appellants'  debt.  Before  the 
action  it  was  a  joint  debt ;  but  by  the  result  of  the  action 
(if  the  decision  in  King  v.  Hoare  (*)  is  right,  and  is  applica- 
ble to  this  case),  it  became  the  separate  debt  of  Wilson,  Mc- 
Lay &  Co.  only.  If  the  joint  debt,  for  which  alone  the 
respondent  was  ever  liable,  was  merged  and  extinguished  at 
law  by  this  judgment  (on  *which  the  respondent  is  [540 
clearly  not  liable,  either  at  law  or  in  equity),  it  seems  to  me 
to  be  impossible  that  equity  should,  on  that  ground,  raise 
or  imply  against  him,  out  of  the  original  contract,  a  sepa- 
rate liability  to  the  appellants  from  which  he  is  free  at  law, 
whatever  may  be  the  rights,  by  way  of  contribution,  indem- 
nity, or  otherwise,  which  Wilson,  McLay  &  Co.  may  pos- 
sess against  him  in  respect  of  this  judgment. 

Upon  the  legal  question,  I  understand  it  to  be  the  opinion 
of  all  your  Lordships,  that  a  second  action  cannot  be  main- 
tained upon  a  cause  of  action  which  has  once  passed  in  rein 
judicatam:  and  that  this  principle  is  not  affected  by  any 
of  the  changes  of  procedure  introduced  by  tlie  Judicature 
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Acts.  What  I  understand  to  be  the  view  of  my  noble  and 
learned  friend  opposite  (Lord  Penzance),  is,  that  the  cause 
of  action,  in  this  case,  is  not  the  same  with  that  on  which 
the  judgment  against  Wilson,  McLay  &  Co.  was  obtained. 
Apart  from  authority,  I  should  myself  have  thought  it  clear 
that,  if  the  contract  was  joint  only,  the  cause  of  action  vxu 
the  same.  The  rule  established  in  Rice  v.  ShiUeC\  on 
whatever  principle  it  may  have  been  founded,  was  (I  sup- 
pose) applicable  to  aU  cases  of  actions  against  one  (or  less 
than  all)  of  several  joint  contractors ;  and  not  only  to  part- 
nership cases.  Unless,  therefore,  that  rule  justifies  the  con- 
clusion that  all  joint  contracts  are  in  law  several,  as  well  as 
joint,  until  survivorship  takes  place  by  the  death  of  one  of 
the  contractors,  I  cannot  see  how  it  tends  to  prove  that 
there  are,  in  such  cases,  more  causes  of  action  than  one 
upon  the  same  contract.  If  that  conclusion  were  sound,  it 
is  by  no  means  clear  to  my  mind,  that  even  a  plea  in  abate- 
ment ought  to  have  been  allowed :  nor  can  I  imagine  any 
reason  why  the  same  principle  should  not  equally  hold  in 
the  converse  case,  of  an  action  brought  by  one  of  several 
persons  with  whom,  jointly,  a  contract  has  been  made ;  in 
which  case  (whatever  may  have  been  the  ground  of  the  dis- 
tinction) the  rule  has  been  that  a  plea  in  abatement  was  not 
necessary  ;  but  that  it  was  suflScient  to  make  the  defence  of 
joint  contract  available,  if  the  facts  came  out  in  evidence. 

I,  therefore,  agree  with  my  noble  and  learned  friend  on 
the  woolsack,  that  the  aippeal  in  this  case  ought  to  be  dis- 
missed ;  but  I  have  preferred  to  rest  my  own  judgment 
541]  upon  that  view  of  the  *facts  of  the  case  which  was 
taken  by  the  counsel  on  both  sides  and  in  the  courts  below. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  plaintiffs 
entered  into  transactions  with  the  firm  of  Wilson,  McLay  & 
Co.,  then  consisting  of  two  persons — Matthew  Wilson  and 
Joseph  Corrie  Shutters  McLay.  They,  at  the  req^uest  of 
that  firm,  and  in  consequence  of  contracts  made  with  that 
firm,  accepted  bills  and  entered  into  other  transactions,  the 
result  of  which  was  that  a  large  sum  was  owing  to  the 
plaintiffs  for  which  they  might  have  maintained  an  action 
for  money  lent  against  those  two  persons. 

The  plaintiffs  did  not,  at  the  time  when  they  entered  into 
the  contracts  which  resulted  in  this  cause  of  action,  know 
that  any  other  person  was  interested  in  the  contracts  ;  they 
dealt  with  Wilson  &  McLay,  and  with  them  alone,  and  gave 
credit  to  thetfi  alone.  But  afterwards  (in  the  view  which  I 
take  of  the  case,  it  is  immaterial  when)  the  plaintiffs  discov- 
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ered  that  the  defendant  Hamilton  had  agreed  to  share  with 
Wilson  &  McLay  in  certain  adventures  which  would  require 
the  advance  of  money,  and  that  *^  the  financial  arrangements 
should  be  managed"  by  Wilson  &  McLay. 

This  amounted  to  an  authority  to  Wilson  &  McLay  to 
borrow  money  for  the  joint  account  of  Wilson,  McJjsly  & 
Hamilton,  who  were  the  undisclosed  principals  of  Wilson 
&  McLay  in  the  contract  of  loan.  And  it  is,  I  think,  now 
firmly  established  as  law  that  a  person  entering  into  a  con- 
tract with  one  to  whom,  and  to  whom  alone  he  trusted, 
may,  on  discovering  that  the  contractor  really  had  a  prin- 
cipal, though  he  neither  trusted  to  him  nor  gave  credit  to 
him,  nor  even  knew  of  his  existence,  charge  that  principal, 
unless  something  has  happened  to  prevent  his  doing  so.  He 
is  not  bound  to  do  so.  In  the  present  case  Wilson  &  Mc- 
Lay could  not,  if  sued  before  the  Judicature  Acts,  have 
pleaded  in  abatement  the  non-joinder  of  Hamilton  ;  nor  if 
Wilson  &  McLay  had  sued  the  plaintiffs  could  they  have 
resisted  a  set-off  of  the  money  lent  to  them,  on  the  ground 
that  in  borrowing  it  they  were  agents  for  a  concealed  prin- 
cipal. 

1  will  first  consider  how  this  case  would  have  stood  at  law 
before  *the  Judicature  Acts,  and  then  inquire  what  [542 
difference  these  acts  make.  I  take  it,  for  the  reasons  I  have 
given,  to  be  clear  that,  under  such  circumstances  as  exist  in 
the  present  case,  the  now  plaintiffs  might  have  maintained 
an  action  for  money  lent  against  Hamilton,  on  the  ground 
that  he,  jointly  with  Wilson  &  McLay,  being  undisclosed 
principals  to  Wilson  &  McLay,  was,  as  such,  liable  to  the 
plaintiffs.  But  the  facts  are  such  that  Hamilton  could  have 
proved  a  plea  that  the  contract,  on  which  he  was  sued,  was 
made  by  the  plaintiffs  with  the  defendant,  and  Wilson  & 
McLay,  jointlv,  and  not  with  the  defendant  alone,  and  that 
the  plaintiffs,  before  action,  had  recovered  judgment  against 
Wilson  &  McLay  for  the  same  loan  upon  the  same  contract. 
And  then  the  question  would  have  arisen,  whether  a  judg- 
ment recovered  against  one  or  more  of  several  joint  contrac- 
tors was  (without  satisfaction)  a  bar  to  an  action  against 
another  joint  contractor  sued  alone.  The  decision  in  King 
V.  Hoare  (')  was  that  it  is  a  bar. 

I  have  already  said  that,  in  my  view  of  the  matter,  it  was 
immaterial  when  the  plaintiffs  first  discovered  that  they  had 
aright  to  have  this  recourse  against  Hamilton,  which  they 
had  never  bargained  for,  and  which  was  to  them  a  piece  of 
pure  good  luck.     If  the  principle  on  which  King  v.  Hoare  (*) 
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was  decided  had  been  that,  by  suing  some  he  had  elected  to 
take  them  as  his  debtors  to  the  exclasion  of  those  whom  he 
had  not  joined  in  the  action,  it  would  be  material ;  for  I  assent 
to  the  argument  that  there  cannot  be  election  until  there  is 
knowledge  of  the  right  to  elect.  But  King  v.  Hoarei^) 
proceeded  on  the  ground  that  the  judgment  being  for  the 
same  cause  of  action,  that  cause  of  action  was  gone.  Tran- 
sivit  in  rem  judicatam^  which  was  a  bar,  partly  on  positive 
decision,  and  partly  on  the  ground  of  public  policy,  that 
there  should  be  an  end  of  litigation,  and  that  there  should 
not  be  a  vexatious  succession  of  suits  for  the  same  cause  of 
action.  The  basis  of  the  judgment  was  that  an  action 
against  one  on  a  joint  contract  was  an  action  on  the  same 
cause  of  action  as  that  in  an  action  against  another  of  the 
joint  contractors,  or  in  an  action  against  all  the  joint  con- 
tractors on  the  same  contract. 

From  very  early  times  it  was  the  law  that  a  contract  was 
an  entire  thing,  and  that,  therefore,  all  who  were  parties  to 
443]  the  contract  *mu8t,  if  alive,  join  as  plaintiffs  and 
must  be  joined  as  defendants.  If  this  was  not  done  there 
must  be  a  plea  in  abatement  (Com.  Dig.,  Abatement,  E.  12, 
F.  8).  That  very  learned  lawyer  cites  7  Hen.  4,  6,  and  20 
Hen.  6,  11,  as  authorities  for  this,  and  probably  earlier  au- 
thorities might  be  found,  but  I  think  it  unnecessary  to 
search  for  them,  as  it  has  never,  as  far  as  I  know,  been 
doubted  that  the  defendant  might  plead  the  non-joinder  of 
his  joint  contractors  in  abatement,  and  in  that  way  compel 
the  plaintiff  to  join  as  defendants  all  who  were  parties  to  the 
joint  contract  and  were  still  alive.  But  there  was  long  a 
controversy  as  to  whether  the  plea  in  abatement  was  the 
only  way  in  which  the  objection  could  be  raised.  If  on  the 
evidence  it  was  proved  that  the  contract  was  joint,  it  was 
thought  that  there  was  a  variance  between  the  proof  of  a 
joint  contract  with  the  parties  to  the  action,  and  some 
one  not  a  party  to  the  action  and  still  alive,  and  the  alle- 
gation in  tue  declaration  which,  it  was  thought,  must  be 
taken  to  be  an  allegation  of  a  contract  between  the  parties 
to  the  action  and  no  others,  and  consequently  that  there 
should  be  a  nonsuit  or  verdict  for  the  defendant  on  the 

ffround  of  variance.  This,  it  has  now  been  settled,  is  the 
aw  in  cases  where  the  objection  is  the  non-joinder  of  a  plain- 
tiff;  and  consequently  the  non-joinder  of  a  co-contractor  as 
plaintiff  was  never  in  modern  times  pleaded  in  abatement. 
And  it  was  long  thought  by  many  that  the  same  course  was 
open  to  a  defendant.     Such  was  the  decision  of  Lord  Holt 

(>)  18  M.  <b  W.,  494. 
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and  the  Conrt  of  King's  Bench  in  Boson  v.  Sand/ord{'). 
My  Lords,  I  need  hardly  point  out  that  if  this  bad  been 
Btill  followed  as  law,  it  would  have  made  it  clear  that  the 
cause  of  action  against  the  one  was  the  same  as  that  against 
all ;  or  rather  that  there  was  no  cause  of  action  at  all  against 
the  one  alone,  and  never  could  be  judgment  against  one 
alone;  and  so  the  point  could  never  have  risen.  But  it  was 
established  by  a  series  of  cases,  which  may  be  found  col- 
lected in  Serjeant  Williams'  note  to  Cabell  v.  Vaughan  (*), 
that  though  all  the  joint  contractors  must  be  joined  as  co- 
defendants,  the  only  way  of  taking  advantage  of  the  non- 
1 'cinder  was  by  a  plea  in  abatement.  The  first  case,  in  which 
find  this  decided,  was  Jiice  v.  Shute  (*).  The  last  in  which 
I  find  it  controverted,  *though  unsuccessfully,  was  [544 
JBvans  v.  Lewis  (*),  in  1794.  But  though  the  mode  of  en- 
forcing the  joinder  of  all  was  thus  cut  down,  it  still  remained 
the  law  that  all  ought  to  be  joined.  And  consequently  I 
cannot  doubt  that  the  judges  in  King  v.  Hoare  (*)  were  accu- 
rate in  holding  that  the  two  actions  were  upon  the  same 
cause  of  action.  I  cannot  agree  in  what  seems  to  be  the 
opinion  of  the  noble  and  learned  Lord  on  my  left  (Lord  Pen- 
zance) that  the  Judicature  Act  has  taken  away  the  right  of 
the  joint  contractor  to  have  the  other  joint  contractors  joined 
as  defendants,  or  made  it  a  mere  matter  of  discretion  in  the 
court  to  permit  it.  With  great  deference  I  think  that  the 
right  remains,  though  the  mode  of  enforcing  it  is  changed. 

I  do  not  think  the  defence  a  meritorious  one  ;  but  I  think 
in  the  present  case  there  is  no  great  hardship.  The  plaintiflFs 
had  a  right  of  recourse  against  Hamilton,  for  which  they 
never  bargained ;  but  they  did  nothing  inequitable  in  taking 
advantage  of  that  which  the  law  gave  them.  They  have  de- 
stroyed that  remedy  by  taking  a  judgment  against  persons 
who  turn  out  to  beansolvent.  I  do  not  see  that  Hamilton 
does  anything  inequitable  in  taking  advantage  of  the  defence 
which  the  law  gives  him.  The  plaintiflFs  got  a  right  by  op- 
eration of  law,  without  any  merits  of  tht?ir  own,  by  what,  as 
far  as  regards  them,  was  pure  good  luck.  They  have  lost  it  by 
what  was  no  fault  of  theirs,  but  was,  as  far  as  they  were  con- 
cerned, pure  bad  luck.  If  the  plaintiffs  were  willing  to  take 
advantage  of  their  good  luck  against  the  defendant,  it  seems 
no  hardship  that  he  should  take  advantage  of  their  bad  luck 
against  them. 

But  in  such  a  case  as  King  v.  Hoare  (*),  where  the  plain- 

(')  2  Salk.,  440.  BUIb,  881.     See  also  Lord  Ellenborough 

(*)  1  Wms.  Saund.,  290a.  in  MouuMephcfi  v.  Brooke,  1  B.  A   Aid., 

(«)  6  Burr.,  2611.  22fl. 
n  1  WniB.  Saund.,  291  (d);  Bayley  on        (*)  13  M.  <t  W.,  494. 
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tiflf  had  contracted  with  the  provisional  committee  of  a  com- 
pany, and  consequently  was  very  uncertain  how  many  were 
joint  contractors,  it  did  operate  harshly.  He  dared  not  joitt 
many  in  the  first  action,  for,  as  the  law  then  stood,  if  he 
failed  as  to  any  one,  he  failed  as  to  all ;  and  it  does  seem 
hard  that  a  judgment  obtained  under  such  circumstances  ' 
against  one  should  be  without  satisfaction  a  bar  as  to  all  the 
545]  others.  This  hardship  is  very  much  removed  by  *the 
provisions  of  the  existing  law,  by  which  the  plaintiff  recovers 
judgment  against  those  whom  he  proves  to  be  his  debtors, 
though  he  has  joined  others  as  defendants ;  he  has  only  to 
pay  the  costs  of  those  improperly  joined.  But  I  think  that 
the  hardness  of  the  law,  even  if  it  exist,  is  a  reason  for  alt^^r- 
ing  it,  not  for  refusing  to  act  upon  it ;  and  I  think  no  doobt 
has  ever  been  expressed,  unless  perhaps  in  JEx  parte  Water- 
fall  (*),  that  Kingv.  Hoarei^)  does  truljr  state  the  law  as 
it  existed  before  the  Judicature  Acts,  and  it  was  not  doubted 
in  the  courts  below,  or  I  think  seriously  questioned  at  the 
bar,  that  it  did  so. 

But  since  the  Judicature  Act,  1873,  s.  24,  law  and  equity 
are  to  be  concurrently  administered.  And  therefore  if  before 
the  passing  of  those  acts  the  plaintiffs  could  have  sued  in 
equity  on  these  facts,  or  if  they  could  have  successfully  ap- 
plied for  an  injunction  to  prevent  the  defendant  from  plead- 
ing this  defence,  they  may  raise  the  same  point  in  this  suit 
in  the  Common  Pleas  Division.  But  the  Judicature  Acts 
do  not  create  any  equity  applicable  to  this  case  which  did 
not  exist  before.  They  only  enable  the  court  to  administer 
the  equities  already  existing  without  the  delay  and  expense 
formerly  required. 

On  the  first  argument  at  your  Lordships'  bar,  Mr.  Rigby,  in 
a  very  excellent  argument,  convinced  me  that  in  cases  of  joint 
contracts  there  was  no  difference  between, law  and  equity,  ex- 
cept in  the  single  case  of  the  death  of  one  of  the  parties  to  a 
joint  contract,  where  the  contract  was  such  that  the  maxim 
inter mercatores jus  accrescendilxxmm  non  Aaftei applied ; 
but  I  was  diflBdent  of  my  opinion  on  a  question  of  such 
pure,  and  I  might  say,  technical  equity ;  and  was  therefore 
very  willing  that  the  case  should  be  re-argued. 

I  have  now  heard  the  opinion  of  the  noble  and  learned 
Lords  who  are  conversant  with  the  proceedings  in  the  courts 
of  equity,  and  have  no  diffidence  in  saying  that  I  am  of  the 
same  opinion. 

Lord  Gordon:  My  Lords,  this  case  is  attended  with 
very  much  difficulty,  as  is  evinced  by  the  difference  of  opin- 

(»)  4  De  G.  4  Sm,,  199.  («)  18  M.  <fc  W.,  494. 
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ion  expressed  amongst  your  Lordships.  *I  have  [546 
given  it  my  most  careful  consideration  with  the  advantage 
I  have  derived  from  a  perusal  of  the  judgments  which  have 
been  delivered  by  your  Lordships,  and  I  have  come  to  the 
conclusion  that  the  judgment  of  the  Court  of  Appeal  was 
right,  and  should  be  affirmed. 

Judgment  appealed  against  affirmed^  and  appeal 
dismissed  with  hosts. 

Lords'  Journals,  28th  July,  1879. 
Solicitors  for  appellants :  Freshfields  &  Williams. 
Solicitor  for  respondent :  John  W.  Sykes. 

joint  contractors  at  common  law  merges 
the  contract,  and  thereby  defeats  an 
action  thereon  against  the  other  parties 
thereto.  But  under  the  statute  (R.  S. 
1256)  a  different  rule  prevails  ;  a  dis- 
continuance maj  be  entered  as  to  a 
co-defendant  not  served,  without  affect- 
ing his  liability  in  a  subsequent  action  ; 
and  the  same  rule  applies  to  parties 
who  might  have  been  made  parties, 
but  were  not  joined  in  the  suit.  Only 
such  parties  as  are  liable  as  indorsers, 
guarantors,  or  drawers  of  accepted  bills 
are  exempt  from  the  operation  of  the 
rule  above  announced :  Wooters  v. 
Smith,  56  Texas,  198. 

The  death  of  a  joint  obligor  only  dis- 
charges  his  obligation  in  a  case  where 
it  appears  that  he  was  a  mere  surety, 
who  received  no  obligation  whatever 
from  the  joint  obligation  :  Richardson 
«.  Draper,  87  N.Y.,  837. 

The  defendant's  testatrix  guaranteed 
the  performance  of  the  covenants  of  a 
lease  given  by  the  plaintiff  to  her  son, 
and  agreed  to  pay  any  deficiency  that 
might  arise  thereunder,  and  fully 
satisfy  its  conditions  without  requiring 
any  notice  of  non-payment  or  proof  of 
demand.  Subsequently  two  joint  notes 
were  given  for  rent  due  upon  the  lease, 
signed  by  the  testatrix  and  her  son. 
Upon  a  claim  made  against  her  estate 
the  lease  and  notes  were  proved. 
Held,  that  even  if  the  estate  of  the  de- 
ceased was  not  liable  upon  the  notes 
for  the  reason  that  she  had  signed  as  a 
surety  only,  yet  as  it  did  not  appear 
that  the  notes  were  received  under  an 
agreement  that  the  testatrix  should  be 
discharged  from  liability  upon  her 
guaranty,  that  her  liability  under  such 
guaranty  continued  and  could  be  en- 
forced after  the  maturity  of  the  notes  : 
Raynor  v,  Laux,  28  Hun,  85. 


See  80  Eng.  R.,  256  note. 

A  claim  for  necessaries  is  merged  in 
and  extinguished  by  a  judgment  ren- 
dered in  a  suit  upon  the  claim,  and  an 
action  upon  such  a  judgment  is  not  a 
suit  for  necessaries  furnished,  within 
the  meaning  of  R.  S.,  chap.  86,  §  55  ; 
Brown  f?.  West,  73  Maine,  28. 

A  manufacturing  company  filed  a 
certificate  reducing  its  capital  stock. 
May  10, 1875. 

The  plaintiff  recovered  a  judgment 
against  the  company  upon  notes  given 
in  October,  1875,  for  services  alleged 
to  have  been  rendered  prior  to  the 
filing  of  the  certificate.  In  this  action 
brought  by  him  to  enforce  an  alleged 
individual  liability  of  the  stockholders  : 

Held,  that  the  recovery  of  the  judg- 
ment apon  the  notes  estopped  him 
from  resorting  to  the  original  consid- 
eration, in  order  to  charge  the  stock- 
holders with  the  payment  of  the  debt : 
Sutherland  a.  Olcott,  29  Hun,  161. 

If  a  defendant  served  with  process, 
who,  during  the  action,  is  adjudged  a 
bankrupt,  would  avail  himself  of  his 
bankruptcy  as  a  defence  to  the  suit,  he 
most  make  application  for  a  stay  as 
provided  by  the  bankrupt  act.  If  he 
neglects  so  to  do  and  a  judgment  is 
rendered  against  him,  he  cannot  after- 
wards, when  he  has  obtained  his  dis- 
charge, base  upon  it  the  right  to 
enjoin  such  judgment,  but  the  judg- 
ment will  merge  the  original  cause  of 
action,  and  become  a  new  debt,  not 
provable  against  the  bankrupt's  estate, 
and  wholly  unaffected  by  the  dis- 
charge :  McLaughlin  v.  MacLachlan, 
12  Bradw.  (His.),  681 ;  Boynton  v.  Ball, 
106  id.,  627. 

See,  Anderson  «.  Blumenthal,  91  X. 
T.,  171. 

A  judgment  against  one  of  several 

33  Eng.  Kep.  25 
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547  ]    *CiTr  OF  Glasgow  Bank  in  Liquidation. 

TuE  five  following  cases,  besides  raising  the  general  ques- 
tion as  to  the  personal  liability  of  trustees  (which  was  de- 
cided adversely  to  trastees  in  the  test  case  of  Muir  v.  City 
of  Glasgow  Bank^  ante^  p.  337),  also  raised  special  groonds 
for  the  deletion  of  the  trustees'  nanaes  from  the  list  of  con- 
tributories* 


1,  CASE  OF  BELL,  LANG,  and  Others. 

Joint  Stock  Coni-pany—  UnlimUed  Liability — Trustee — Companies  Act,  1862,  «. 
25,  78 H  M4,  l^iy-'TfaiLsft-r  of  SMres—Note  of  Asmmptian  of  New  TruOeaon 
Stock  Ledger, 

In  IS!)0  ahart's^  in  thf  City  of  Glasgow  Bank,  which  was  a  company  rc^stered,  but 
not  fomiijd  unikr  Uw  Cutnpaniea  Act,  l8iV2,  were  transferred  into  the  names  of  A  and 
threu  (ittic^r-i  ws  tru^^tuL^s  nnd  c^xec liters  of  a  ileceased  truster.  A.  signed  mandates  to 
the  hnnk  nuthoriziiiir-  tht?  pajmi.'nt  nf  dividends,  sanctioned  the  purchase  of  additional 
bank  etuek,  and  ftig-ned  the  ininiitL's  of  meetings  of  the  trustees.  Ou  the  voluntary 
wiiiiiinij^-up  of  thi>  company  : 

//*■/(/,  nfiirrninj^  the  deeiaion  of  the  court  below,  that  A.  was  rightly  put  on  the  list 
of  c(>ntrlbiitoriL»H, 

Two  flurvivintr  on^innl  trust  era  ejcecuted  a  deed  assuming  new  trustees.  Both 
new  and  old  irustf-es  passod  an  unanimuug  resolution  to  have  stock  standing  in  the 
nnriies  of  the  ori^ruial  trustees  in  the  City  of  Glasgow  Bank  transferred  into  the  names 
of  tht?  Drigiiial  and  fljssumed  truwtet'^.  A  note  of  assumption,  giving  the  nfunes  of  all 
thtj  a^^umed  tniatcea,  Wrta  rnadr  by  the  l>rmk  officials  on  the  stock  ledger  following 
the  afcoimt  of  thi*  original  trnstcoa.  All  the  trustees  signed  a  minute  of  a  meeting 
of  the  trnstti^fl,  which  stated  that  "■  Mr.  Ijing  (one  of  them)  tabled  the  scrip  of  the 
bank  st^ick  tihuwinij  that  the  Rame  had  bien  transferred  into  the  names  of  all  the  trus- 
tees original  and  iLHsnmH^  as  directed  at  tho  previous  meeting."  At  the  winding-op 
of  th{>  company  the  iiamoa  of  the  afl^'iunied  trustees  were  placed  on  the  list  of  contrib- 
utorlea*     In  a  petition  for  rectification  ; 

Held,  affirm inj^^  the  decji?ion  of  Iho  court  below,  that  the  assumed  trustees,  except 
oti%,  a  icmale  tru-stee,  vfho  bad  been  a  minor,  and  unmarried  at  the  date  of  the  reso- 
lution to  transfer,  wtre  propt-rly  on  the  list  of  contributories  ;  and  declared  as  to  the 
sometime  minor,  that  her  nnnte  shoiiUJ  itt  hoc  slain  be  removed  from  the  list,  without 
prejudice  to  the  right  of  the  liquidators  to  place  thereon  the  names  of  her  husband 
aod  herself  in  her  right 


548]  *2.  ALEXANDER  MITCHELL*S  CASE. 

Mes(^nati&n  of  Office  h^  Tm^^e  nfter  Stoppage  of  Company— 2i:  &  25  Viet.  c.  84, 
#.  1— ;iO  (&  m  Viei.  c.  91,  *,  l\}— Companies  Act,  1862,  s.  85. 

If  dirtfctopfl  in  th(*  fair  and  h^mnjtde  exprcise  of  their  powers  under  the  company's 

Ctmtrart,  aa  manatrera  of  the  cf>mpany.  timl  in  circumstances  which  make  it  a  re*- 

■^ i<mable  net  of  maoimenn^nt,  resolve  not  t^j  record  future  transfers  which  may  seri- 

'^naly  alTect  and  alter  the  liability  of  the  partners,  the  resolution  will  be  effectual,  and 
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the  directors  in  declining  to  record  the  transfers  cannot  be  held  to  be  in  default 
within  the  meaning  of  sect.  86  of  the  Companies  Act,  1862. 

Before  the  commencement  of  the  winding-up,  but  after  the  stoppage,  and  after  the 
publishing  of  a  notice  by  the  directors  calling  a  special  general  meeting  of  the  share- 
holders of  the  City  of  Glasgow  Bank,  for  the  purpose  of  passing  a  resolution  to  have 
the  bank  wound  up  by  reason  of  its  irretrievable  insolvency ;  and  after  a  resolution 
by  the  directors  that  they  would  not  record  any  future  transfers,  one  of  four  trustees 
whose  names  appeared  as  such  on  the  bank  register  resigned  his  office  of  trusteeship 
under  24  A  25  Vict  c.  84,  s.  1,  with  the  consent  of  his  co-trustees  and  the  beneficia- 
ries. A  notarial  copy  of  the  resignation  was  sent  the  next  day  to  the  bank,  but  the 
directors  refused  to  alter  the  register  by  afiixing  a  note,  or  in  any  other  way : 

Ifdd,  affirming  the  decision  of  the  court  below,  that  the  resignation  was  too  late  to 
exempt  the  trustee  from  personal  liability. 

Per  Eabl  Caikns,  L.C.  :  The  trustee's  resignation  of  his  trusteeship  alone  would 
not  terminate  his  liability.  He  ceased  to  be  a  trustee;  but  it  remained  for  him  to 
terminate  his  liability  in  respect  of  the  bank  by  a  transfer,  or  something  equivalent 
to  a  transfer,  of  his  shares. 

Per  Lord  Sblbornx  :  After  the  issuing  to  the  shareholders  and  the  public  of  a 
drcalar  calling  a  meeting,  with  a  view  to  the  necessary  resolution  for  a  voluntary 
winding-up,  it  is  too  late  for  any  shareholder  to  part  with  his  shares,  either  to  the 
copartnership  itself  or  to  any  other  person. 


8.  RUTHERFURD'S  CASE. 

Berignation  of  TrtuteM— Assuming  ofBenefida/ries  as  Trustees— Proceedings  sub- 
sequent  to  notorious  Insolvency  of  Company — Commencement  of  Winding  up. 

In  1873  the  names  of  four  trustees  were  entered  on  the  register  of  the  City  of  Glas- 

►w  Bank  as  members.     On  the  2d  of  October,  1878,  the  Tjank  stopped  payment. 

1  the  6tfa  of  October  the  directors  issued  a  summons  convening  a  general  meeting 
of  the  shareholders  to  pass  a  resolution  for  voluntary  winding-up.  On  the  18th  of 
October  the  original  trustees  assumed  new  trustees  ;  resigned  their  office  of  trust ; 
and  executed  a  transfer.    The  directors  refused  to  alter  the  register : 

Hdd,  affirming  the  decision  of  the  court  below,  that  the  original  trustees  were  per- 
Bonally  liable,  their  resignation  being  too  late. 

Alexander  MUeheies  Case  {post,  p.  667,)  followed. 


K 


*4.  BUCHAN'S  CASE.  [649 

Trustee  entered  on  Register  as  Executor— Acting  as  ShareTiMer  for  over  twenty 
years—Personal  Liability— 90  d  81  Vict.  c.  97,  s.  10. 

A  truster  under  his  settlement  appointed  three  persons.  A.,  B.,  and  C,  as  his  trus- 
tees, who  were  also  to  be  his  sole  executors  with  his  heritable  and  movable  estate, 
which  included  City  of  Glasgow  Bank  stock.  C.  died,  and  the  truster  executed  a 
eodldl  appointing  D.  as  trustee,  and  with  the  same  powers  as  A.  and  B.  The  truster 
having  died  in  1864,  A.,  B.  and  D.  accepted  the  trust ;  were  confirmed  executors, 
ajid  were  entered  on  the  bank  re^ster  as  executors  for  the  stock.  D.  sometimes 
ngned  the  dividend  warrants  as  '*  trustee,"  and  once  as  **  sole  surviving  trustee  and 
executor."  The  bank  suspended  payment  on  the  2d  of  October,  1878,  and  on  the  22d 
of  October  D.  resigned  his  office  of  trustee : 

^«W,  affirming  the  decision  of  the  court  below,  that  D.  was  personally  liable,  on 
the  ground  that  more  than  twenty  years  before  he  had  authorized  the  stock  to  be 
transferred  into  his  name,  and  had  ever  since  acted  as  a  shareholder. 

Heldy  also,  the  resignation  was  of  no  effect  to  escape  liability. 

Per  Earl  Cairvs,  L.C.  :  An  executor  whose  testator  has  held  shares  in  a  joint 
itock  company  has  generally  one  of  two  courses  open  to  him.  He  ijaay  have  the 
ahares  transferred  into  his  own  name,  and  become  to  all  intents  and  purposes  a  part- 
ner  Iq  the  company.    He  may,  on  the  other  hand,  not  wish  to  have  the  shares  trans- 
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ferred  into  his  name,  and  he  ought  in  that  case  to  have  a  reasonable  tifaie  allowed 
him  to  sell  the  shares,  and  to  produce  a  purchaser  who  will  take  a  transfer  of  tbem. 

In  any  case  where  the  bank  transfers  the  shares  into  the  name  of  the  truster'a 
executor,  this  House  would  require  to  be  satisfied  that  the  transfer  had  been  aathor- 
ized  by  a  distinct  and  intelligent  request  on  the  part  of  the  executor. 

Fer  Lord  Selborne  :  The  case  of  trustees  who  take  a  transfer  of  shares  in  thdr 
names  differs,  in  principle,  from  that  of  executors,  who  merely  intimate  their  title  as 
executors  to  a  company,  in  order  to  claim  and  exercise  the  rights  which  belong  to 
them  as  the  legal  representatives  of  their  testator.  .  .  .  Trustees  have  not,  in  any 
proper  sense  of  the  word,  a  representative  character,  but  executors  have.  .  .  .  Bar- 
ing representative  rights,  it  is  impossible  that  they  should  not  be  entitled  to  produce 
the  legal  evidence  of  them  to  the  company,  for  the  purpose  of  having  their  title  in 
some  way  recorded  and  recognized,  without  making  themselves  personally  liable. 


6.  KER'S  CASE. 

Marruige  Settlement — Transfer  of  Stock  signed  by  Trustees — Dividend  Warrant 
— Acting  as  Trustee — Non-intimation  to  Company  of  Resignation  of  Office, 

In  1866  stock  in  the  City  of  Glasgow  Bank  was  transferred  to  trustees  by  an  ante- 
nuptial-contract of  marriage.  The  law  agent  made  a  declaration  of  the  contents  of 
the  deed,  and  notified  it  to  the  bank,  who  placed  all  the  names  of  the  trustees  on  the 
550]  register  of  shareholders,  as  trustees.  The  marriage  *contract  was  not  signed 
by  any  of  the  trustees ;  but  they  all  subscribed  subsequently  a  transfer  of  railway 
stock  from  the  wife  as  executrix  of  one  Bogle  to  themselves ;  and  in  this  transfer 
they  were  described  as  "  trustees  nominated  under  and  by  virtue  of  the  said  ante- 
nuptial contract  of  marriage."  In  1856  A.,  one  of  the  trustees,  signed  a  dividend 
warrant ;  and  shortly  afterwards  he  left  the  neighborhood  Op  the  death  of  the  hus- 
band in  1868,  it  being  necessary  to  expede  confirmation  to  his  estate,  A.  refused  to 
act  any  longer,  and  sent  to  the  law  agent  a  formal  letter  declini  ug  his  office  of  trus- 
tee, it  was  accepted  by  the  other  trustees,  but  not  regularly  intimated  to,  or  acted 
upon,  by  the  bank.  A.'s  name  remained  on  the  register  until  the  stoppage  of  the 
bank  on  the  2d  of  October,  1878 : 

Ileldt  affirming  the  decision  of  the  court  below,  that  A.'s  name  was  rightly  on  the 
list  of  contributories,  his  acceptance  of  the  trust  being  clearly  establi^ed  by  his 
actings,  extending  over  a  long  period  of  years ;  and  that  his  resignation  had  not  the 
effect  of  exempting  him  from  personal  liability. 


[4  Appeal  Cases,  607.] 
H.L.  (Sc),  July  1,  1879. 
[HOUSE  OF  LORDS.] 

607]    *CirNiNGHAME,  Appellant;  City  of  Glasgow  Bank 
AND  Liquidators,  Bespondenis. 

Earl  Eglinton  and  Others  (Trustees),  Respondents, 

Company — Winding-up — Approval  of  Purchase  of  Stock  by  Trustee — Antecedent 
Authority  to  place  Name  on  Register  followed  by  subsequent  Recognition-' 
Liability  in  solidum,  not  pro  rata  parte  only. 

A.,  one  of  five  trustees  appointed  under  a  marria^  contract,  signed  with  his 
oo-trustees  a  note  approving  the  purchase  of  stock  in  a  joint  stock  banking  company 
of  unlimited  liability.  By  the  authority  of  the  law  agent  of  the  trustees,  acting  on 
the  note  of  approval,  all  the  names  of  the  trustees  appeared  in  the  transfers  as  acceptr 
ing  the  stock,  and  in  the  register  of  members  of  the  company.     A.  did  not  sign  the 
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tnuisfers,  but  be  signed  a  subsequent  letter  to  tbe  company  autborizing  tbe  payment 
of  dividends.  Tbe  company  was  wound  up,  and  A.  and  bis  co-trustees  were  placed 
on  the  list  of  contributories  as  personally  and  individually  liable  for  calls.  In  a 
petition  at  the  instance  of  A.  for  rectification  of  the  register  and  list  of  contributories : 

Hdd^  affirming  the  decision  of  the  court  below,  that  A.  had  authorized  his  name  to 
be  placed  on  the  register.  That  the  trustees  were  liable  in  noUdum  for  the  whole  of 
the  stock,  and  not  pro  rata  parte  for  one-fifth  part  only. 

Andrew  BncKamaCt  Ca»e  in  Lumsden,  t.  Buchanan  (4  Macq.,  950 ;  Court  Sess.  Gas., 
8d  Series,  voL  ill,  p.  89,)  explained.     See  Lord  Selborne's  opinion. 

Appeal  from  an  interlocutor  dated  the  2l8t  of  Pebruarv, 
1879,  of  the  Court  of  Session,  refusing  a  petition  at  the 
instance  of  the  appellant  John  Charles  Cuninghame,  and 
another,  to  have  the  register  of  the  City  of  Glasgow  Bank 
and  the  list  of  contributories  rectified  by  the  deletion  of  the 
petitioners'  names  therefrom.  The  appellant  and  four  other 
persons  appeared  on  the  bank  register  as  holders  of  £1,450 
stock  as  the  trustees  under  the  marriage  contract  of  a  Mr. 
and  Mrs.  Cuninghame.  Two  questions  were  raised  in  this 
appeal,  (1)  whether  the  appellant  had  authorized  his  name 
to  be  placed  on  the  register  of  members,  and  if  that  ques- 
tion was  answered  in  the  affirmative ;  (2)  whether  the  per- 
sonal liability  attaching  to  the  appellant  along  with  the  other 
four  trustees,  is  in  solidum  for  tne  whole  £1,250,  or  only^o 
rata  parte  for  one-fifth  thereof.  The  second  question  was 
abandoned  *by  the  appellant  at  the  bar.  The  tacts  [608 
are  sufficiently  set  out  in  the  opinion  of  the  Lord  Chan- 
cellor. 

Mr.  HerscheUy  Q.C.,  and  Mr.  OhiUy^  Q.C.,  were  heard  for 
the  appellant.  Thev  cited  Dr.  Andrew  Buchanan's  Case^ 
in  Lumsden  v.  Btichanan  ('). 

Mr.  E.  E.  Kay,  Q.C.,  Mr.  Benjamin^  Q.C.,  Mr.  Davey^ 
Q.C.,  and  Mr.  Asher^  appeared  for  the  respondents,  the 
liquidators. 

The  Lord  Advocate  (Rt.  Hon.  W.  Watson),  and  Mr.  John 
PearsoUy  Q.C.,  appeared  for  the  respondents,  the  trustees. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  appel- 
lant, the  Law  Peers  delivered  the  following  opinions : 

Eabl  Cairns,  L.C.:  My  Lords,  it  must  be  perfectly  ob- 
vious to  your  Lordships,  and  must  almost,  I  think,  have 
been  apprehended  by  the  parties  at  the  bar  themselves,  that 
the  principles  on  which  tnis  House  has  proceeded  in  the 
former  cases  connected  with  this  bank  completely  dispose  of 
the  present  appeal.  Indeed,  the  facts  of  the  present  case 
are,  in  my  judgmeitt,  less  favorable  to  the  appellant  than 
the  facts  in  many  of  those  previous  cases  were  (*). 

0)  Court  of  Sess.  Cas.,  Sd  Series,  vol  ii,  pp.  717,  728;    4  Macq.,  960;   see  Lord 
Selborne's  opinion,  poBt,  p.  612. 
O  AnU,  p.  647. 
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It  is  only  necessary  that  I  should  remind  your  Lordshipa 
that  there  being  five  trustees,  as  to  whose  appointment  and 
whose  consent  to  act  there  is  no  question,  in  the  year  1875, 
certain  trust  funds  belonging  to  the  marriage  settlement  of 
Mr.  and  Mrs.  Cuninghame  fell  to  be  invested.  The  spouses 
desired  that  a  certain  portion  of  those  trust  funds  should  be 
invested  in  bank  stock  of  the  City  of  Glasgow  Bank,  and  a 
request  for  that  purpose  was  signed  on  the  6th  of  August, 
1875,  by  Mr.  and  Mrs.  Cuninghame.  It  is  addressed  to 
the  five  trustees  ;  it  states  that  a  sum  of  £12,100  of  the  trust 
funds  is  to  be  reinvested,  and  it  requests  the  trustees  in 
these  words,  that  ''you  will  authorize  the  same  to  be  re- 
invested in  stock  of  the  following  banks  in  your  own  names 
as  trustees,  at  the  price  of  the  day,"  and  amongotlier  invest- 
ments mentioned,  is  ''The  City  of  Glasgow  Bank,  £1,450 
stock." 

609]  *Now,  that  being  a  clear  and  distinct  request  to 
make  the  purchase  in  their  own  names,  it  is  answered  by  the 
five  trustees  all  signing  in  this  way  :  "  We  hereby  sanction 
and  approve  the  above  investments." 

That  being  the  request,  and  that  being  the  answer,  it  is 
stated  among  the  admissions,  "that  Mr.  Thomas  Strong, 
writer  to  the  signet,  Edinburgh,  was  the  duly  appointed  law 
agent  of  the  trustees  ;"  that  the  bank  stock  was  purchased, 
and  that  he  (Strong)  conducted  the  arrangements  for  the 
transfer  of  the  bank  stock ;  and  it  is  stated  that  he  "acted 
in  the  matter  under  the  instructions  and  letter  mentioned  in 
the  foregoing  article,"  the  letter  and  instructions  being  what 
I  have  already  read,  passing  between  the  spouses  and  the 
trustees.  Then  it  is  stated  that  the  "  transfers  were  sent  to 
the  bank  by  Mr.  Strong,  acting  as  the  law  agent  of  the  trus- 
tees, and  under  the  instructions  and  letter  before  mentioned 
on  the  11th  of  December,  1875,  for  the  purpose  of  being 
registered  in  the  books  of  the  bank." 

My  Lords,  I  stop  there  for  the  purpose  of  saying  that  in 
law  that  was  of  course  just  the  same  thing  as  if  those  five 
trustees  had  themselves  in  their  own  persons  walked  to  the 
bank  with  the  transfers  and  had  there  actually  registered 
them,  themselves,  in  their  own  names.  The  letter  which 
Strong  sent  with  the  transfers  is  this :  '*  Referring  to  the  lat- 
ter part  of  your  letter  of  the  8th,  I  now  inclose  three  trans- 
fers of  £1,450  stock  (£450,  £500,  andn£500),  signed  by  a 
majority  and  quorum  of  the  marriage-contract  trustees  of 
Mr.  and  Mrs.  John  Cuninghame  (the  purchasers),  conform 
to  accompanying  printed  schedule." 

Now,  turning  to  the  transfer  itself  which  was  handed  in, 
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it  is  in  the  usual  form,  and  I  have  only  to  read  a  few  lines 
from  the  central  part — the  trustees,  the  Earl  of  Eglinton, 
John  Charles  Cuninghame,  William  Blair,  Frederick  Blair, 
and  Montgomerie,  '*by  acceptance  hereof,  being  in  terms  of 
the  contract  of  copartnership  of  said  bank,  subject  to  all 
the  articles  and  regulations  of  the  said  company  in  the  same 
manner  as  if  they  had  subscribed  the  said  contract" — that 
is  the  contract  with  the  bank.  It  does  not  say  that  they 
have  become  subject  to  the  conditions  of  the  copartnership 
by  their  executing  the  transfer,  but  by  their  acceptance  of 
the  transfer  which  was  made  to  them.  That  acceptance 
*may  be  in  many  ways  besides  the  execution  of  a  [610 
deed.  The  deed,  we  find,  was  executed  by  a  quorum  of  the 
trustees,  but,  as  I  said,  it  was  accepted  by  tlie  whole  five 
through  their  act  in  taking  it  as  their  deed,  their  instrument 
of  title,  and  asking  the  bank  to  act  upon  it  by  transferring 
the  shares  into  their  own  names. 

That  being  what  was  done  towards  the  bank,  and  that 
instrument  Saving  been  sent  in,  stating  that  they  accepted 
this  stock  ^^ subject  to  all  the  articles  and  regulations  of  the 
said  company  in  the  same  manner  as  if  they  had  subscribed 
the  said  contract,"  let  us  see  what  the  articles  of  the 
company  in  fact  say — Articles  37  and  88  are  referred  to — 
Article  37  says,  "  Where  the  shares  of  any  partner  are  trans- 
ferred, conveyed,  or  sold,  in  terms  of  the  above  articles,  and 
that  either  by  the  partners  or  directors,  the  deed  of  trans- 
ference thereof  shall  be  prepared  bv  such  person  as  the  ordi- 
nary directors  may  appoint  at  the  head  office  in  Glasgow,  ini 
such  form  and  terms  as  the  said  directors  may  from  time  to 
time  appoint."  Then  the  38th  article  says :  '*  The  said  deed 
of  transference,  as  also  every  assignment  of  shares  in  secu- 
rity, or  mortis  causa,  and  confirmations  thereof  by  right  of 
succession,  shall,  after  being  completed,  be  recorded  in  a 
book  to  be  kept  for  that  purpose."  I  stop  there  for  the 
purpose  of  saying  that  I  do  not  read  these  words  "after  be- 
ing completed  "  as  meaning  of  necessity  after  being  exe- 
cuted by  every  transferee,  it  may  be  completed  as  between 
the  tranferor  and  the  transferee  by  the  execution  of  the 
transferor  if  the  transferor  does  not  require  more  to  be  done, 
if  he  is  satisfied  that  the  transferee  has  accepted  and  chooses 
to  rest  upon  the  rights  which  will  follow  from  that  accept- 
ance. The  article. then  continues  :  *' shall  be  recorded  in  a 
book  to  be  kept  for  that  purpose,  and  such  deeds,  transfer- 
ence, assignments,  and  confirmations  shall  be  delivered  or 
returned  to  those  in  right  of  the  same,  after  having  marked 
thereon  a  certificate  of  the  registration  thereof ;   and  it  is 
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hereby  declared  that  the  production  of  such  writings  to  the 
said  manager  or  ordinary  directors,  for  the  purpose  of  regis- 
tration, shall,  ipsofactOy  infer"  (that  is,  infer  towards  the 
bank,  not  towards  the  transferor ;  he  and  the  transferee  had 
settled  between  themselves  before ;  it  means  infer  towards 
the  bank)  ''  the  acceptance  of  the  capital  stock  therein  speci- 
fied, and  the  liabilities  of  the  parties  having  right  to  the 
611]  same  as  partners  of  the  company."  *I  have  pointed 
out  to  your  Loraships  that  by  sending  in  the  transfer  those 
who  sent  it  in  agreed  to  take  the  shares  according  to  what- 
ever were  the  provisions  of  the  contract  of  copartnery,  and 
this,  which  I  have  read,  was  one  of  them. 

Now,  my  Lords,  to  that  I  will  only  add  that,  after  this 
was  done,  I  find  this  further  document  executed  by  four  of 
the  trustees,  including  the  present  appellant.  It  is  dated 
the  13th  of  December,  1876,  and  it  is  addressed  to  the  secre- 
tary of  the  City  of  Glasgow  Bank : 

'*Sir, — With  reference  to  the  sum  of  £1,450  of  the  capital 
stock  of  the  City  of  Glasgow  Bank,  standing  in  our  names 
as  trustees  under  the  contract  of  marriage  between  John 
Cuninghame,  Esq.,  residing  at  the  Pavilion,  Ardrossan,  in 
the  county  of  Ayr,  and  Mrs.  Mary  Blair,  or  Cuninghame, 
dated  21st  of  April,  1873,  we  hereby  request  that,  until  fur- 
ther instructions,  the  dividend  warrants  on  said  stock  may 
be  made  payable  to  Mrs.  Cuninghame." 

My  Lords,  I  have  never  seen  in  my  recollection  of  joint 
stock  cases,  a  case  in  which  the  catena  of  .the  title  was  so 
complete  in  every  substantial  point  as  it  is  here.  The  only 
thing  that  can  be  suggested  as  not  being  present  is  the 
formal  imposition  of  a  signature  by  the  appellant  to  the 
deed  of  transfer.  That,  my  Lords,  seems  to  me  to  be 
the  purest  form,  the  merest  ceremony,  and  the  want  of  it  can 
have  no  substantial  operation  whatever  in  the  present  case. 
You  have  from  a  time  antecedent  to  the  purchase  of  the 
stock  the  declared  intention,  consent,  and  authority  of  every 
trustee  to  buy  this  stock  and  to  have  it  placed  in  their  own 
names.  You  have  every  step  taken  which  was  thought 
necessary  by  the  bank,  or  by  any  person  else,  to  procure 
the  stock  to  be  transferred  into  their  names — you  have  it 
actually  transferred  in  the  books  of  the  bank  into  their 
names — and  you  have  under  their  own  hand  an  immediate 
recognition  by  the  present  appellant  and  his  co-trustees  that 
it  was  so  transferred,  and  you  have  them  at  once  entering 
into  the  enjoyment  of  the  property  transferred  by  drawing 
dividends. 
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My  Lords,  that  really  is  a  case  which  is  not  susceptible 
of  argument.  I  need  not  go  into  the  other  part  of  the  case 
as  it  was  not  relied  upon  at  the  bar.  I  have  only  to  sub- 
mit to  your  Lordships  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Hatherley  concurred. 

*LoRD  O'Haoan:  My  Lords,  unless  we  are  pre-  .  [Q\2 
pared  to  ignore  a  series  of  decisions  unanimously  pro- 
nounced by  the  Court  of  Session,  and  unanimously  affirmed 
by  your  liOrdship'  House,  we  cannot  hesitate  to  adopt  the 
proposal  of  my  noble  and  learned  friend  on  the  woolsack. 

Tnis  is,  in  my  opinion,  a  stronger  case  than  most  of  those 
with  which  we  have  had  heretofore  to  deal.  We  have  here 
an  antecedent  sanction  and  authority,  which  has  not  merely 
a  general  reference  to  what  was  to  be  done,  but  is  a  distinct 
approval  of  an  investment,  which  is  expressly  stated  and 
clearly  described.  That  appears  to  me  to  involve  in  it  an 
authority  for  the  investment,  with  all  its  incidents,  one  of 
which  was  to  put  the  investors  on  the  register.  That  ante- 
cedent authority  was  followed  by  subsequent  recognition  in 
the  letter  of  mandate  which  has  been  read  by  my  noble  and 
learned  friend  on  the  woolsack,  at  once  establishing  the  ap- 
pellant's full  knowledge  of  the  transaction  which  had  been 
80  antecedently  authorized — and  the  application  of  it  for  the 
purposes  of  the  trust.  Under  those  circumstances,  I  am 
clearly  of  opinion  that  we  have  no  alternative  but  to  affirm 
the  judgment  of  the  court  below. 

Lord  S£LB0R](i^£  :  My  Lords,  I  am  also  of  the  same 
opinion. 

I  should  like  to  make  one  observation,  and  one  only,  upon 
the  case  which  has  been  relied  upon  in  the  argument, 
namely,  the  case  of  Lumsden  v.  Buchanan  {'),  so  far  as 
regards  Dr.  Andrew  Buchanan.  It  is  not  at  all  necessary 
to  consider  to  what  extent  and  for  what  purposes  that  ought 
to  be  regarded  as  an  authority  which  this  House  would  hold 
to  be  binding  upon  itself,  in  a  case  similar  in  its  circum- 
stances ;  but  it  may  be  useful  to  guard  against  the  citation 
of  that  case  as  an  authority  for  purposes  to  which  it  is  cer- 
tainly inapplicable,  and  I  therefore  think  it  worth  while  to 
take  notice  of  what  I  suppose  to  have  been  the  ground  of 
that  decision.  The  House,  I  suppose,  considered  that  every 
entry  upon  a  register  ought  to  have  reference  to  some  title  ; 
that  the  antecedent  title  there  was  shown  to  be  that  of  the 
other  *trustees,  not  including,  either  by  name,  or  by  •  [618 
reference,  or  by  any  collective  form  of  designation,  Dr.  An- 

Q)  4  Macq.,  960;  Court  Sess.  Gas.,  3d  Series,  vol.  ii,  p.  728. 
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drew  Buchanan ;  and  probably  the  House  may  have  thought 
that  there  might  have  been  too  much  confusion  and  uncer- 
tainty and  misconception  as  to  the  effect  of  the  form  of 
registration  adoped,  to  make  it  safe  to  attribute  it  to  any 
other  title  than  that  which  was  actually  produced,  a  title 
not  extending  to  Dr.  Andrew  Buchanan.  That  I  bave 
always  supposed  to  be  the  ground  of  the  decision— the 
House  did  not  think  there  was  any  transfer  intended ;  and 
it  could  not  possibly  have  thought,  on  the  facts  before  it, 
that  the  deed  of  accession,  by  which  the  other  trustees 
agreed  to  take  the  shares  from  the  company,  was  subscribed 
by  or  on  behalf  of  Dr.  Andrew  Buchanan.  Under  these  cir- 
cumstances the  House  seems  to  have  disregarded  the  regis- 
try, although  it  was  perfectly  well  known  to  Dr.  Andrew 
Buchanan  and  acted  upon  by  him,  because  they  could  not 
connect  it  with  the  antecedent  title. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion.  I  take  it  that  under  the  act  of  1862,  when  a  name 
is  entered  upon  the  register,  a  person  entitled  as  a  share- 
holder is  priTna  facie^  until  the  contrary  is  proved,  to  be 
taken  as  a  shareholder.  Sect.  23  of  the  same  act  says, 
"  that  every  other  person  who  has  agreed  to  become  a  mem- 
ber of  a  company  under  this  act,  and  whose  name  is  entered 
on  the  register  of  members,  shall  be  deemed  to  be  a  member 
of  the  company."  The  question,  therefore,  comes  to  be, 
whether  it  is  shown  that  Mr.  Cuninghame  (the  appellant 
in  this  case)  had  agreed  to  become  a  member  of  this  com- 
pany. In  the  case  of  Lumsden  v.  Buchanan  (*),  as  I  un- 
derstand the  facts  to  have  been  there,  the  House  of  Lords, 
although  there  is  scarcely  a  word  said  in  their  judgment 
about  the  case  of  Dr.  Andrew  Buchanan,  seem  to  have  come 
to  the  conclusion  that  he  was  not  shown,  as  a  matter  of  fact, 
to  have  intended  to  become  a  shareholder.  If  so,  that 
may  have  been  quite  right  on  the  facts  of  the  case,  or  it  may 
even  have  been  a  mistake  upon  the  facts  of  that  case  ;  bat  it 
does  not  govern  another  case  where  the  facts  are  quite  dif- 
ferent. 

Here  Mr.  Cuninghame  agreed  to  become  a  shareholder 
614]  in  every  *way  in  which  any  man  can  agree.  He,  under 
his  own  hana,  authorized  the  buying  of  the  shares  in  his 
name,  by  his  agent,  who  had  authority  to  act  in  his  behalf ; 
he  caused  the  documents  to  be  drawn  up  in  such  a  way  that 
the  shares  would  be  transferred  into  his  name  by  his  agent 
Again,  he  wrote  to  the  company,  saying  that  only  three, 
which  was  a  quorum,  had  signed  the  transfer  ;   and  asking 

(»)  4  Macq.,  950;  Court  Sess.  Caa.,  3d  Series,  vol.  ii.  p.  723. 
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them,  thoagh  not  in  these  precise  words,  to  register  the 
names  of  the  five  trustees,  inasmuch  as  a  quorum  bad  signed. 
Immediately  after  that,  he  with  his  own  hand  wrote  a  letter, 
saying  that  the  shares  were  now  standing  in  his  name,  and 
asking  that  the  dividend  upon  them  should  be  paid  in  a  cer- 
tain way.  Stronger  evidence  that  he  directed  his  name  to 
be  entered  upon  the  register  and  agreed  to  be  a  shareholder 
I  cannot  conceive.  If  the  learned  counsel  for  the  appellant 
had  been  able  to  show  that  there  was  any  principle  of  the 
law  of  Scotland,  or  of  the  general  law,  which  said  that  a 
man  cannot  be  held  to  have  become  a  shareholder  in  a  com- 

Eany  without  signing  his  name  to  a  transfer,  that  would 
ave  been  another  anair ;  but  there  is  no  pretence  for  say- 
ing that  there  is  any  such  rule  of  law,  and  I  think  that  the 
terms  of  the  38th  section  of  the  articles  of  the  City  of  Glas- 
gow Bank  do  not  mean  that.  Even  if  they  did,  I  do  not 
think  it  would  lie  in  the  mouth  of  any  one,  after  the  transfer 
had  been  made  and  had  been  acted  upon  for  some  time,  and 
after  the  creditors  had  had  an  opportunity  of  seeing  it,  to 
say  that  it  should  have  the  effect  of  controlling  the  act  of 
Parliament. 
liOBD  Gordon  concurred. 

InterhctUor  appealed  against  affirmed;  and 
appeal  dismissed^  with  costs. 

Lord's  Journals,  1st  July,  1879. 

Agent  for  appellant :   William  Robertson. 

Agents  for  respondents,  the  liquidators :  Martin  &  Leslie. 

Agent  for  respondents,  the  trustees :  Preston  Karslake. 


[4  Appeal  Cases,  616.] 
H.L.  (Sa),  May  20,  1879. 

[house  of  lords.] 

♦Tenkent,  4pP^ZZ^^^/  The  Ctty.of  Glasgow  Bank  [615 
AND  Liquidators,  Respondents  i^\ 

Cofnpanp — Stoppage — Action  to  rescind  Contract  on  the  Ground  of  Fraud — Com- 
m&neement  of  Winding-up— Companies  Act,  1862,  m.  18,  88,  84,  130. 

Since  1873  A.  had  appeared  on  the  register  of  a  joint  stock  banking  company  as 
the  holder  of  £6,000  of  stock.  On  the  2d  of  October,  1878,  the  bank  stopped  pay- 
ment.  On  the  6th  of  October  the  directors  issued  circulars  summoning  an  extraordi- 
nary general  meeting  to  pass  a  resolution  to  wind  up  the  company.  On  the  18th  of 
Octol^r  a  repcjrt  mme  by  Independent  investigators  was  sent  to  all  the  shareholders, 


(»)  Affirming  16  Scot.  L.  R.,  288 ;  Court  Sess.  Cas.,  4th  Series,  vol.  vi,  p.  654. 
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which  showed  that  the  insolvency  of  the  company  was  of  such  an  overwhebning 
character  that  large  calls  would  have  to  be  made  to  meet  its  liabilities.  On  the  SUt 
of  October  A.  raised  an  action  for  reduction  of  his  contract  to  take  stock,  on  the 
ground  that  he  was  induced  to  purchase  by  the  fraudulent  misrepresentation  of  the 
directors.  The  summons  in  this  action  was  served  on  the  company  on  the  same 
day.  On  the  22d  of  October  an  extraordinary  resolution  to  wind  up  the  company 
voluntarily  was  passed.  A.  was  put  on  the  list  of  contributories.  In  a  petition  by 
A.  for  rectification  of  the  register  and  Uet  of  contributories  based  on  the  action  U 
the  21st  of  October :  , 

Held,  affirming  the  decision  of  the  court  below,  that  the  rights  of  innocent  third 
parties  had  intervened ;  and  that  A's  action  for  reduction  of  his  contract  was  too 
late  to  exempt  him  from  liability. 

Appeal  from  an  interlocutor  of  the  Court  of  Session,  re- 
fusing to  remove  the  name  of  the  appellant,  Mr.  Hugh  Ten- 
nent, from  the  list  of  contributories  and  from  the  register  of 
the  City  of  Glasgow  Bank.  The  bank  was  established  in 
1839. 

The  original  capital  was  £760,000,  divided  into  shares  of 
£10  each.  In  November,  1857,  the  bank  temporarily  stopped 
payment  for  a  short  period.  In  1858  the  shares  were  con- 
verted into  stock ;  and  in  1873  additional  capital  was  cre- 
ated, making  the  total  capital  of  the  bank  £100,000.  By  the 
articles  of  copartnership  the  shareholders'  liability  was  un- 
limited, and  the  directors  had  power  to  purchase  the  shares 
of  the  bank  (clause  32),  and  no  one  not  a  director  was  enti- 
616]  tied  to  examine  the  books  of  the  company  *(clau8e 
44).  In  1862  the  bank  was  registered  under  the  Companies 
Act  of  that  year. 

Since  1873  the  appellant's  name  has  appeared  on  the  regis- 
ter of  shareholders  as  the  holder  of  £6,000  of  stock.  He 
acquired  this  stock  at  three  different  times,  namely,  in  De- 
cember, 1872,  from  a  Mr.  Thomas  Matthew,  £2,600  of  stock 
at  the  price  of  207  per  cent. ;  in  July,  from  a  Mr.  Dugald 
Bell,  another  £2,500  of  stock  at  212  per  cent.;  and  on  the 
21st  of  August  he  took  directly  from  the  bank  £1,000  of  new 
stock,  which  was  then  created,  at  £200  per  cent.  For  this 
stock  Mr.  Tennent  was  registered  the  owner,  and  stock  cer- 
tificates certifying  this  had  been  done  were  sent  to  him  by 
the  bank.  The  two  transfers  were  executed  by  Matthew 
and  Bell  '4n  trust ;"  and  it  was  alleged  they  held  the  stock 
as  trustees  for  the  bank. 

^Previous  to  October,  1878,  the  appellant  took  no  steps  to 
relieve  himself  of  these  three  contracts. 

On  the  2d  of  October,  1878,  the  bank  suspended  payment, 
and  its  stoppage  on  account  of  its  insolvency  was  notorious 
throughout  the  United  Kingdom. 

On  the  5th  of  Octpber  the  directors,  by  means  of  circulars 
and  advertisements,  gave  notice  of  an  extraordinary  general 
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meeting  to  be  held  on  the  22d  of  October  with  a  view  to 
wind  up  the  bank. 

On  the  18th  of  October  a  report  on  the  state  of  the  bank's 
affairs  which  had  been  obtained  from  independent  investiga- 
tors, was  sent  to  all  the  shareholders,  and  was  published  in 
the  newspapers  on  the  19th  of  October.  This  report  dis- 
closed, what  the  directors  had  known  before,  that  the  bank 
as  a  corporation  was  irretrievably  insolvent,  and  could  only 
pay  its  debts  by  making  large  calls. 

On  the  21st  of  October  the  appellant  raised  in  the  Court 
of  Session  an  action  against  the  City  of  Glasgow  Bank,  and 
also  against  Matthew  and  Bell,  concluding  for  reduction  of 
the  transfers,  entries  in  the  bank  books  and  stock  certificates 
in  his  favor  as  holder  of  the  above  stock  on  the  ground  of 
fraud.  He  reserved  right  of  action  for  the  price  paid  for 
the  stock.  The  summons  in  this  action  was  served  on  the 
bank  on  the  same  day,  the  21st  of  October,  which  was  one 
day  before  the  passing  of  the  resolution  to  wind  up  volun- 
tarily. 

On  the  22d  of  October  an  extraordinary  resolution  was 
passed  *to  wind  up  the  bank  voluntarily;  and  liqui-  [617 
dators  were  appointed.  Subsequently  a  list  of  contribu- 
toiies  was  made  up,  in  which  the  appellant's  name  was 
placed.  On  the  27th  of  November  the  voluntary  liquida- 
tion was  placed  under  the  supervision  of  the  court  in  terms 
of  the  Companies  Acts,  1862  and  1867. 

On  the  8th  of  December  the  appellant  raised  a  supple- 
mentary action  of  declarator,  and  damages  against  the 
liquidators  and  the  bank  for,  inter  aliay  removal  of  his 
name  from  the  lists. 

The  liquidators  having  refused  to  remove  the  appellant's 
name  from  the  list  of  contributories,  he,  on  the  13th  of  De- 
cember, presented  a  petition  to  the  Court  of  Session  for 
rectification  of  the  bank  register,  the  removal  of  his  name 
from  the  list ;  and  to  stay  proceedings  for  enforcement  of 
calls. 

In  the  action  for  reduction  and  in  the  petition  the  appel- 
lant substantially  averred  that  he  was  induced  to  become  a 
partner  of  the  bank  and  to  purchase  all  the  three  parcels  of 
stock  by  the  false  and  fraudulent  representations,  and  the 
fraudulent  concealment  made  by  the  City  of  Glasgow  Bank. 
That  at  and  prior  to  the  time  of  the  respective  dates  of  the 
transfers  and  purchases,  the  bank  was  in  a  state  of  absolute 
and  hopeless  insolvency,  the  debts  of  the  company  enor- 
mously exceeding  its  assets  ;  but  the  bank  regularly  issued 
reports  or  balance-sheets  falsely  stating  that  it  was  in  a  con- 
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dition  of  great  prosperity,  and  fraudulently  concealed  its 
trne  condition  from  the  appellant.  That  the  shares  trans- 
ferred bv  James  Matthew  and  Dugald  Bell,  though  nomi- 
nally held  by  them,  truly  belonged  to  the  bank  itself ;  audit 
was  for  the  bank  that  they  held  them  in  trust  and  transferred 
them  to  the  appellant.  Also  that  it  was  the  practice  of  the 
directors,  for  the  purpose  of  concealing  the  fact  that  the 
bank  was  a  large  holder  of  its  own  stock  to  take  transfers 
for  behoof  of  the  bank  in  favor  of  Matthew  and  Bell,  and 
that  these  transfers  were  expressed  to  be  taken  "in  trust," 
but  the  trust  for  the  bank  was  not  disclosed  on  the  face  of 
the  transfers,  or  of  the  stock  ledger.  The  appellant  fur- 
ther alleged  that  he  had  no  means  of  discovering  the  fraad 
practised  on  him  by  the  bank  until  its  stoppage. 

The  liquidators  contended  that,  whatever  might  have 
been  the  appellant's  rights  had  he  taken  steps  to  avoid  his 
contract  while  the  City  of  Glasgow  Bank  was  a  going  con- 
618]  cern,  he  could  not  be  .*allowed  to  do  so  when  he  took 
no  steps  to  avoid  the  contract  till  after  the  known  irretriev- 
able insolvency  of  the  bank;  the  rights  of  innocent  third 
{)arties  had  intervened ;  and  restitutio  in  integrum  was  no 
onger  possible. 

On  the  22d  of  January,  1879,  the  First  Division  of  the 
Court  of  Session,  refusing  the  prayer  of  the  petition,  held 
that  the  action  raised  on  the  21st  of  October  came  too  late 
after  the  bank  had  stopped  payment  and  had  declared  its 
insolvency  ('). 

On  appeal. 

April  4.  Mr.  Southgate,  Q.C.,  Mr.  Macnaghten^  and  Mr. 
WhiteJiouse^  for  the  appellant,  contended  that  there  was  no 
question  as  to  the  facts,  and  it  was  not  disputed  that  the 
appellant  was  induced  to  purchase  the  shares  by  fraud,  the 
only  question  to  decide  was  simply  the  time  when  the  action 
could  be  successfully  brought  for  rescission  of  the  contract. 
They  maintained  that  a  person  induced  by  the  fraud  of  a 
company  to  become  a  member  of  that  company  was  entitled 
to  be  relieved  from  the  contract  of  membership,  although 
the '  company  might  be  in  liquidation,  provided  he  had 
rescindea  the  contract,  and  rescinded  his  shares,  on  discover- 
ing the  fraud,  and  had  actually  commenced  legal  proceed- 
ings to  enforce  the  rescission  of  the  contract  before  the 
commencment  of  the  winding-up.  And  here  the  appellant 
at  the  earliest  moment  after  the  discovery  of  the  fraud 
practised  on  him,  took  action  to  rescind  the  contract,  and 

{})  Scot  Law  Rep.,  vol.  xvi,  p.  288 ;  Court  Seas.  Gas.,  4th  Series,  voL  yi,  p.  554. 
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this  he  did  before  the  commencement  of  the  winding-up, 
which  commenced  at  the  date  of  the  resolution.  Prom  the 
passing  of  the  resolution  only  the  right  of  creditors  accrued 
as  against  equally  innocent  shareholders. 

[They  relied  on  In  re  Reese  River  Company^  Smithes 
Case  (*) ;  they  also  commented  on  Odkes  v.  Turquand  {*) ; 
In  re  Smithy  Knight  &  Co.^  WestorCs  Case  (•);  opinion  of 
Lord  Justice  Brett  in  Stone  v.  City  and  County  Bank  (*) ; 
Wehb  V.  WhiMn  (*) ;  Henderson  v.  Lacon  (') ;  Henderson  v. 
Royal  British  Bank  ('),  *  which  did  not  apply  here  ;  [619 
In  re  'Whitehouse  &  Co,  (") ;  Addie  v.  Western  Bank  ^ 
ScoUand  (•) ;  Re  Cleveland  I%on  Company^  Ex  parte  Steven- 
«onn;  Companies  Act,  1862,  ss.  18,  38,' 129,  130,  131.] 

Mr.  K  E.  Kay,  Q.C.,  Mr.  Benjamin,  Q.C.,  Mr.  Davey, 
Q.C.,  and  Kinnear,  for  the  respondents,  contended  that  it 
was  undoubtedly  the  law  in  England  and  Scotland  that  a 
contract  induced  by  fraud  was  not  void  but  voidable,  and 
the  rights  which  exist  in  favor  of  the  defrauded  party  to 
avoid  the  contract  might  be  defeated  by  (1)  his  own  delay 
in  exercising  the  right ;  (2)  the  intervention  of  the  rights  of 
innocent  third  parties,  as  here ;  and  (3)  such  a  change  of  cir- 
cumstances as  render  it  impossible  to  restore  matters  to  their 
former  position :  see  Clarke  v.  Dickson  (") ;  Cakes  v.  Tur- 
qiMud  O ;  Reese  River  Company  v.  Smith  (").  Cakes  v. 
Turquand  did  not  lay  down  the  rule  that  the  winding-up 
order,  or  the  presentation  of  a  petition  to  wind  up,  was  the 
punctum  temporis  at  which  tne  rights  of  creditors  inter- 
vene ;  on  the  contrary,  in  that  case  Henderson  v.  Royal 
British  Bank  C)  was  expressly  adopted,  in  which  Lord 
Campbell  said  it  would  be  monstrous  if  a  person  became  a 
partner,  and  having  so  remained  until  the  stoppage  could 
afterwards  repudiate  liability ;  he  also  said  that  the  rights 
of  creditors  became  inchoate  when  the  bank  stopped  pay- 
ment ;  and  that  was  the  opinion  of  all  the  conferring  judges 
of  the  common  law  courts.  It  could  not  be  denied  that  at 
least  on  the  6th  of  October  it  was  in  the  power  of  any  cred- 
itor to  file  a  petition  for  judicial  winding-up,  and  prevent 
that  which  was  now  attempted.  The  circular  convening  the 
meeting  was  an  acknowledgment  in  the  words  of  the  79th 

(')  Law  Rep.,  4  H,  L.,  64;  Law  Rep.,  C)  7  E.  «k  B.,  366,  at  p.  864;  26  L.  J. 

2  Oh.,  604.  (Q.B.),  112. 

(»)  Law  Rep.,  2  H.  L..  825.  (»)  9  Ch.  D.,  695,  699  ;  26  Enj?.  R.,  872. 

(»)  Liiw  Rep.,  4  Ch.,  20.  (»)  Law  Rep.,  1  H.  L.,  Sc,  145. 

(*)  8  C.  P.  D.,  282,  p.  809;   30  Eng.  (•<>)  16  W.  R..  96. 

R.,  166.  (»')  E.  B.  A  E.,  148. 

(*)  Uw  Rep.,  6  H.  L.,  711,  at  p.  784.  (»)  Law  Rep.,  4  H.  L.,  64. 

(•)  Uw  Rep.,  6  Eq.,  249.  0»)  7  E.  «fe  B.,  856 ;  26  L.  J.  (Q.B.),  118. 
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section  of  the  Companies  Act,  1862,  that  the  company  was 
unable  to  pay  its  debts.  The  creditors  had  not  lost  their 
rights  because  they  held  their  hand  on  the  assurance  of  the 
directors. 

[They  cited  also  Kent  v.  Freehold  Land  and  Brickmak- 
ing  Company  (') ;  AIUtCs  Case  (*). 
620]    *Mr.  'Southgate,  Q.C.,  in  reply. 

May  20.  Earl  Cairns,  L.C.:  My  Lords,  the  facts  of 
this  case  lie  in  a  very  narrow  compass. 

The  appellant  is  the  holder  of  £6,000  stock  in  the  bank; 
£5,000  of  this  stock  he  bought  in  the  years  1872  and  1873 
from  trustees  who  held  it  for  the  bank,  and  £1,000  was  al- 
lotted to  him  by  the  bank  in  1873.  After  the  bank  stopped 
payment,  as  your  Lordships  have  heard  in  the  other  cases, 
the  directors  employed  accountants  to  make  a  report  on  the 
affairs  of  the  bank.  This  report  was  made  on  the  18th  of 
October,  1878,  and  was  on  that  evening  sent  by  post  to  the 
shareholders.  The  appellant  received  his  copy  of  the  report 
on  the  19th  of  October,  and  thereupon  he  discovered,  as  he 
alleges,  that  he  had  been  induced  to  take  the  stock  in  the 
banK  by  fraudulent  misrepresentations  of  the  directors. 
The  20th  of  October  was  a  Sunday,  and  on  the  21st  of  Oc- 
tober he  commenced  an  action  in  the  Court  of  Session  for 
reduction  of  his  contract  as  a  shareholder  with  the  bank. 
The  resolutions  to  wind  up  the  company  voluntarily  were 
passed  on  the  following  day,  the  22d  of  October ;  and  on 
the  13th  of  December,  the  name  of  the  appellant  having  been 
put  by  the  liquidators  on  the  list  of  contributories,  he  pre- 
sented a  petition  to  have  his  name  removed,  which  petition 
was  refused,  and  hence  the  present  appeal. 

My  Lords,  I  ought  to  assume,  and  will  assume  for  the 
present  purpose,  that  whatever  difficulties  arising  from  lapse 
of  time  and  other  circumstances  might,  as  between  the  ap- 
pellant and  the  bank,  lie  in  the  way  of  his  succeeding  in  the 
action  of  reduction  he  has  instituted,  he  would  have  been 
entitled,  had  the  bank  been  a  going  concern,  to  have  suc- 
ceeded in  the  action.  The  question  is,  can  he  succeed  in 
rescinding  his  contract  after  the  bank  has  stopped  payment  \ 

The  Lord  President  (*)  states  that  the  law  upon  this 
subject  is  contained  in  three  propositions.  In  the  first 
place,  a  contract  induced  by  fraud  is  not  void,  but  only 
voidable  at  the  option  of  the  party  defrauded ;  secondly, 
this  does  not  mean  that  the  contract  is  void  till  ratified,  but 

(')  Law  Rep.,  8  Ch.,  493.  (»)  Scotch  Law  Rep.,  vol.  xvi.  p.  241 ; 

{^)  Law  Rep.,  16  Eq.,  449,  at  pp.  454,  Court  Sesa.  Cases,  4th  Series,  vol  ri, 
45fi  ;  6  £ng.  R.,  805.  p.  558. 
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it  means  that  the  contract  is  valid  till  rescinded ;  and  thirdly, 
the  option  to  void  the  contract  is  barred  *  where  inno-  [621 
cent  third  parties  have,  in  reliance  on  the  fraudulent  con- 
tract, acquired  rights  which  would  be  defeated  by  its  re- 
scission. 

Upon  the  two  first  of  these  propositions  there  cannot,  I 
should  think,  be  any  dispute,  and  none  was  raised  in  the 
argument  at  your  Lordships'  bar.  Nor  was  there  any  dis- 
pute as  to  the  principle  of  the  third  proposition.  The  only 
question  was  to  its  precise  wording,  and  the  extent  and  mode 
of  its  application. 

The  case  of  Oakes  v.  Turquand  (*)  in  this  House  has  estab- 
lished that  it  is  too  late,  after  winding-up  has  commenced, 
to  rescind  a  contract  for  shares  on  the  ground  of  fraud. 
This,  no  doubt,  is  on  the  grounds  stated  by  the  Lord  Presi- 
dent, that  innocent  third  parties  have  acquired  rights  which 
would  be  defeated  by  the  rescission.  The  case  of  Oakes  v. 
Turquandy  however,  while  it  decided  negatively  that  a  con- 
tract could  not  be  rescinded  on  the  ground  of  fraud  after  a 
winding-up  had  commenced,  did  not  decide  aflBirmatively 
the  converse  proposition,  that  up  to  the  time  of  the  com- 
mencement of  a  winding-up  a  contract  to  take  shares  could 
be  rescinded  upon  the  ground  of  fraud.  Whether  it  can  or 
not  be  so  rescinded  up  to  that  time  must,  1  think,  depend 
upon  the  particular  circumstances  of  the  case. 

In  an  ordinary  partnership,  not  formed  on  the  joint  stock 
principle,  it  is  impossible,  as  a  general  rule,  for  a  partner  at 
any  time  to  retire  from  or  repudiate  the  partnership  without 
satisfying,  or  remaining  bound  to  satisfy,  the  liabilities  of  the 

Eartnership.  He  may  have  been  induced  by  his  copartners 
y  fraud  to  enter  into  the  partnership,  and  that  may  be  a 
^ound  for  relief  against  them,  but  it  is  no  ground  for  get- 
ting rid  of  a  liability  to  creditors.  This  is  the  case  whether 
the  partnership  is  a  going  concern,  or  whether  it  has  stop- 
ped payment  or  become  insolvent.  In  the  case  of  a  joint 
stock  company,  however,  the  shares  are  in  their  nature  and 
creation  transferable,  and  transferable  without  the  consent 
of  creditors,  and  a  shareholder,  so  long  as  the  company  is  a 

f[oing  concern,  can,  by  transferring  his  shares,  get  rid  of  his 
iability  to  creditors,  either  immediately  or  after  a  certain 
interval.  The  assumption  is  that,  while  the  company  is  a 
going  concern,  no  creoitor  has  any  specific  right  to  retain  the 
individual  liability  of  any  particular  shareholder. 

*It  is  on  the  same  or  on  a  similar  principle  that,  so  [622 
long  as  the  company  is  a  going  concern,  a  shareholder  who 

(>)  Law  Rep.,  2  H.  L.,  825.      • 

33  Eng.  Rep.  26 
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has  been  induced  to  take  up  shares  by  the  fraud  of  the  com- 
pany has  a  right  to  throw  back  his  shares  upon  the  company 
without  reference  to  any  claims  of  creditors.  He  would 
have  a  right  to  transfer  his  shares  without  reference  to  cred- 
itors. The  company,  as  a  going  concern,  is  assumed  to  be 
solvent,  and  able  to  meet  its  engagements,  and  to  havea  sur- 
plus, and  the  company  being  solvent,  its  duty  to  pay  the 
repudiating  shareholder  what  is  due  to  him,  and  to  take 
the  shares  oS.  his  hands,  is  an  affair  of  the  company  and  not 
of  its  creditors. 

But  if  the  company  has  become  insolvent,  and  has  stopped 
payment,  then,  even  irrespective  of  winding  up,  a  wholly 
different  state  of  things  appears  to  me  to  arise.  The  assump- 
tion of  new  liabilities  under  such  circumstances  is  an  affair 
not  of  the  company  but  of  its  creditors.  The  repudiation  of 
shares  which,  while  the  company  was  solvent,  would  not  or 
need  not  have  inflicted  any  injury  upon  creditors  must  now 
of  necessity  inflict  a  serious  injury  on  creditors.  I  should, 
therefore,  be  disposed  in  any  case  to  hesitate  before  admi^ 
ting  that,  after  a  company  has  become  insolvent  and  stopped 
payment,  whether  a  winding-up  has  commenced  or  not,  a 
rescission  of  a  contract  to  take  shares  could  be  permitted  as 
against  creditors. 

But  in  the  case  before  your  Lordships  the  facts  are  ex- 
tremely peculiar,  and  I  do  not  think  that  your  Lordships, 
in  affirming  the  judgment  of  the  Court  of  Session,  will  find 
it  necessary  to  lay  down  any  general  rule  extending  beyond 
the  particular  facts  of  the  present  case.  The  bank  stopped 
payment  on  the  2d  of  October  and  never  resumed  business. 
Its  stoppage  being  caused  by  insolvency.  It  is  admitted 
that  the  directors  knew  at  the  time  of  the  stoppage  that 
the  insolvency  of  the  bank  was  irretrievable.  On  the  5th 
of  October  the  directors  convened  an  extraordinary  gen- 
eral meeting  of  the  shareholders  by  advertisement  for  the 
22d,  for  the  purpose  of  considering,  and,  if  thonght  fit, 
passing  extraordinary  resolutions  under  the  Companies  Act 
for  the  purpose  of  winding  up  the  bank  voluntarily  by  reason 
of  its  insolvency.  These  were  steps  taken  by  the  directors 
of  the  bank  as  the  agents  and  representatives  of  the  share- 
holders, and  there  was  imposed  upon  the  shareholders  what- 
ever responsibility  may  fairly  be  inferred  from  the  steps  so 
taken.  Now  at  this  time,  and  for  several  days  after,  indeed 
623]  *ontil  the  21st  of  October,  the  appellant  was  to  all 
intents  and  purposes  a  shareholder  in  the  bank,  not  hav- 
ing taken  any  steps  to  disaflSrm  his  contract,  and  the  direc- 
tors during  this  time  were  and  were  acting  as  his  agents. 
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I  have  already  had  occasion  to  point  out  to  your  Lordships 
in  other  cases  what  appeared  to  me  to  be  the  necessary  con- 
sequence of  the  steps  which  the  directors  thus  took.  The 
bank  having  stopped  payment,  and  its  insolvency  being  well 
known,  it  was  scarcely  within  the  bounds  of  possibility  that, 
if  nothing  had  been  done  by  the  directors,  the  creditors,  or 
some  one  creditor,  should  not,  within  a  few  days  after  the 
2d  of  October,  have  presented  a  petition  for  the  winding-up 
of  the  bank,  and  with  the  presentation  of  such  a  petition  the 
winding  up  of  the  bank  would  have  commenced,  and  the 
repudiation  of  any  share  would,  according  to  the  case  of 
Oakes  v.  Turquand  {')y  have  become  impossible.  It  was  the 
action  of  the  directors,  taken  in  the  interest  of  the  sharehold- 
ers, including  the  appellant,  and  taken  under  the  authority  of 
the  46th  article  of  the  deed  of  the  company,  which,  by  hold- 
ing out  to  the  body  of  creditors  the  prospect  of  a  voluntary 
winding-up,  stayed  the  hands  of  the  creditors  from  proceed- 
ing to  a  compulsory  winding-up,  and  in  mv  opinion  it  became 
impossible,  after  the  advertisement  of  the  6th  of  October, 
for  the  body  of  shareholders  in  the  company,  whose  agents 
the  directors  were,  to  make  any  alteration  in  their  status, 
whether  by  a  transfer  or  by  a  repudiation  of  shares,  which 
would  affect  the  rights  of  creditors  in  the  company. 

This  consideration  alone  seems  to  me  to  be  sufficient  to 
dispose  of  the  present  appeal,  and  I  have  to  move  your 
Lordships  that  the  appeal  be  dismissed  with  costs. 

Lord  Hatherley,  Lord  Selborne,  and  Lord  Gordon, 
concurred. 

Interlocutor  appealed  against  affirmed  /  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  20th  May,  1879. 

Agent  for  appellant :  J.  McDiarmid, 
Agents  for  respondents :  Martin  &  Leslie. 

(1)  Law  Rep.,  2  H.  L.,  825. 
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[4  Appeal  Cases,  624.] 

H.L.  (Sc),  May  20,  1879. 

[HOUSE  OF  LORDS.] 

624]    *Nelson  Mitchell,  Appellant;  City  of  Glasgow 
Bank  and  Liquidators,  Respondents  (*). 

Company — Refusal  to  register  Sale  of  Stock 

Act,  1862,  8.  35— Sale  of  Stock—F    ' 

80  Vict,  c,  29  {Leeman'B  Act). 

On  the  28th  and  80th  of  September,  1878,  a  shareholder  in  a  joint  stock  banldiig 
company  sold,  through  his  broker  in  the  usual  course  of  business,  on  the  Glsflgow 
stock  exchange,  his  shares  for  settling-day,  the  16th  of  October.  The  name  of  the 
person  in  whose  name  the  stock  stood  in  the  books  of  the  company  was  not  made 
known  to  the  purchasers,  nor  were  the  shares  marked  by  numbers,  but  the  hold- 
ers on  the  day  of  sale  sent  contract  notes  intimating  the  sale  and  purchase  to  their 
respective  principals.  On  the  2d  of  October  the  company  suspended  ixayment,  tod 
the  directors  knew  that  its  insolvency  was  irretrievable.  On  the  6th  of  October  an 
extraordinary  meeting  of  the  company's  shareholders  was  summoned  by  cireniar 
for  the  22d,  to  pass  a  resolution  to  wind-up  the  company  voluntarily,  on  acconot  of 
its  insolvency.  On  the  11th  of  October  the  seller  was  informed  that  the  company 
had  been  the  purchasers,  they  having  the  power  to  purchase  their  own  stock  by  their 
articles  of  copartnership.  On  the  1 5th  of  October  the  company  refused  to  prepara 
a  transfer  of  the  stock  to  themselves;  and  on  the  18th  they  refused  to  register  a 
unilateral  deed  of  transfer  which  was  delivered  to  them  by  a  notary  publico  On  the 
1 9th  the  shareholder  presented  a  petition  for  rectification  of  the  bank's  register  by 
the  deletion  of  his  name  therefrom.  On  the  22d  of  October  the  extraordinary  reso- 
lution to  wind  up  voluntarily  was  passed.  The  liquidators  placed  the  shareholder's 
name  on  the  list  of  contributories.  In  a  question  under  sect.  86  of  the  Companies 
Act,  1862: 

Heldt  affirming  the  decision  of  the  court  below,  that  it  would  have  been  improper 
for  the  directors  under  the  circumstances  to  have  registered  the  transfer  on  tlie  16tfa 
of  October,  and  therefore  that  the  shareholder's  name  was  rightly  included  in  the 
list  of  contributories. 

Held^  also,  that  it  was  unnecessary  in  this  case  to  decide  whether  the  contract  of 
Bale  was  null  and  void  under  the  provisions  of  80  Vict.  o.  29. 

Appeal  from  an  interlocutor  of  the  Court  of  Session, 
refusing  the  prayer  of  a  petition  at  the  instance  of  the  ap- 
pellant, Mr.  Nelson  Mitchell,  of  Glasgow,  praying  for  the 
rectification  of  the  register  of  members  and  list  of  contributo- 
ries of  the  City  of  Glasgow  Bank.  The  bank  was  registered, 
but  not  formed  under  the  Companies  Act  of  1862  (•). 

In  September,  1878,  Mr.  Nelson  Mitchell  was  admittedly  a 
625]  *member  of  the  City  of  Glasgow  Bank,  as  the  holder 
of  £2,600  stock  (•),  and  his  name  appeared  on  thp  register 
of  shareholders.  Having  resolved  to  sell  his  stock,  he 
instructed  Messrs.  Black  &  Robson,  brokers  in  Glasgow,  to 

0)  Affirming  16  Scot.  L.  Repr.,  166;  Court  Sess.  Cas.,4th  Series,  vol.  6,  p.  420. 
(*)  The  articles  of  copartnership  are  set  out,  ante,  pp.  840-344. 
(*)  See  statement  as  to  alleged  error  in  the  admission,  /n»/,  p.  627. 
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sell  it.  They  accordingly  effected  the  sale,  the  stock  being 
sold  in  three  lots,  one  lot  of  £1,000  on  the  28th,  and  two  lots  of 
£1,000  and  £600  on  the  30th  of  September,  all  for  settlement 
on  the  16th  of  October.  The  purchasing  brokers  of  all  three 
lots  were  Messrs.  A.  Reid  &Co.,  and  they  purchased  for  the 
bank  itself  on  the  verbal  instructions  of  the  manager,  given 
with  the  directors'  authority,  the  bank  having  power  under 
the  articles  of  copartnership  to  purchase  its  own  stock. 
The  sale  of  the  stock  was  made  on  the  Glasgow  stock  ex- 
change in  the  usual  way.  The  brokers,  Messrs.  Black  & 
Robson,  entered  the  sales  in  their  note  books  called  ^trans- 
action books,"  giving  the  date,  the  quantity  of  stock  sold, 
the  name  of  the  stock,  the  settling  day,  the  name  of  the  pur- 
chaser's broker,  and  the  rate  of  price  at  so  much  per  £100. 
According  to  the  practice  of  the  stock  exchange,  this  entry 
was  initialed  by  an  accredited  clerk  of  the  purchaser's 
brokers,  Messrs.  Reid  &  Co.  In  the  "  transaction  book"  of 
Messrs.  Reid  &  Co.  there  were  corresponding  entries  initialed 
by  a  partner  of  Black  &  Robson,  the  seller's  brokers. 

The  name  of  the  person  in  whose  name  the  stock  stood  in 
the  books  of  the  bank  was  not  mentioned  to  the  buyer's 
brokers  at  the  time  of  the  sale  ;  nor  did  the  seller  then  know 
for  whom  the  stock  was  purchased  ;  nor  was  the  stock  distin- 
guished by  any  number  on  the  register  of  the  bank.  Imme- 
diately after  the  sale  on  the  28th  and  30th  of  September,  con- 
tract notes  duly  stamped  under  41  Vict.  c.  15,  s.  26,  intimating 
the  purchase,  were  sent  by  Messrs.  Reid  &  Co.  to  the  manager 
of  the  bank;  and  similarnoles  intimating  the  sale  were  sent  by 
Messrs.  Black  &  Robson  to  the  appellant.  On  the  2d  of  Octo- 
ber the  bank  stopped  payment,  and  the  directors  knew  at  the 
time  that  the  insolvency  of  the  bank  was  irretrievable.  On 
the  6th  the  directors  issued  a  circular  calling  the  sharehold- 
ers to  an  extraordinary  meeting  to  consider  a  resolution  (*) 
to  wind  up  voluntarily,  on  the  ground  that  the  bank  could 
*not  continue  its  business  by  reason  of  its  overwhelm-  [626 
ing  liabilities.  On  the  11th  of  October  the  directors  in- 
structed the  secretary  to  reply  to  all  requests  for  transfer 
that  the  directors  did  not  feel  warranted  to  prepare  a  regis- 
ter and  transfers  of  the  bank  stock.  On  the  16th  of  October 
advice  of  counsel  was  taken,  and  they  concurred  in  think- 
ing that  the  directors  were  not  warranted  to  register  any 
stock,  ol*  to  take  up  any  stock  which  brokers  may  have 
bought  for  the  bank. 

On  the  10th  or  11th  of  October  the  name  of  the  seller  of 
the  stock  was  mentioned  to  the  purchaser's  brokers,  and  on 

(')  Companies  Act,  1862,  Hub-sect.  3  of  sect.  129. 
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the  latter  date  the  purchaser's  broker,  Messrs.  Reid  &  Co., 
wrote  as  follows  to  the  seller's  brokers,  disclosing  for  the 
first  time  the  name  of  the  purchaser : 

"Dear  Sirs, — What  we  did  in  City  of  Glasgow  Bank  stock 
with  you  was  on  the  instructions  and  for  behoof  of  the  bank 
itself.  (2.)  We  hold  no  written  authority.  (3.)  Our  instruc- 
tions were  given  verbally  by  R.  S.  Stronach,  the  manager. 
(4.)  We  intimated  what  was  done  by  contract  note  to  Mr. 
Stronach  in  the  usual  form.  We  requested  the  directors 
verbally  on  the  8th  inst.,  and  again  by  letter  yesterday,  to 
be  furnished  with  the  means  to  take  up  the  stock  for  the 
bank  as  early  as  possible,  and  we  have  received  a  verbal 
communication  from  the  secretary  this  day,  '  that  the  board 
of  directors  have  got  an  opinion  that  they  cannot  interfere.' 
We  think  it  right  to  communicate  this  information  toyoa 
at  the  earliest  moment  for  your  guidance." 

On  the  16th  of  October  Messrs.  Black  &  Robson  wrote  to 
the  manager  requesting  him  to  prepare  transfers  of  the  ap- 
pellant's stock  and  inclosed  the  stock  certificates.  On  the 
same  day  the  secretary  replied,  stating  that  in  the  present 
state  of  the  bank  affairs,  the  directors  did  not  feel  warranted 
to  prepare  or  register  any  of  the  bank  stock. 

The  directors'  weekly  meetings  were  on  Thursdays,  and 
the  17th  October  was  a  Thursday,  the  transfer  therefore 
might  have  been  issued  on  the  18th  or  a  day  or  two  after- 
wards if  the  bank  officials  had  exercised  unusual  despatch. 

On  the  16th  of  October  the  appellant  executed  a  unilat- 
eral deed  of  transfer  of  the  stock  in  favor  of  the  bank ;  and 
having  first  tendered  it  to  the  purchaser's  brokers,  it  was 
subsequently,  on  the  18th  of  October,  tendered  to  the  bank 
for  registration  by  a  notary  public  and  delivered  into  the 
hands  of  the  manager. 

On  the  19th  of  October  the  appellant  presented  a  petition 
627J  to  *the  court  for  the  rectification  of  the  register  of 
members,  by  the  deletion  of  his  name  therefrom,  and  by  en- 
tering the  City  of  Glasgow  Bank  as  proprietor  of  the  £2,500 
stock. 

On  the  22d  the  shareholders  resolved  on  a  voluntary  wind- 
ing-up, and  the  liquidators  placing  the  appellant's  name  on 
tlie  list  of  contributories,  he  obtained  leave  to  add  to  his 
petition  that  the  list  of  contributories  might  also  be  rectified 
by  deleting  therefrom  his  name. 

The  liquidators  lodged  answers,  and  a  minute  of  adniis- 
siuna  was  agreed  on  by  the  parties  which  contained,  inter 
alia^  the  above  facts.      The  respondents    contended,  first, 
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that  there  was  no  valid  or  effectual  contract  for  the  sale  of 
the  stock,  the  provision  of  Leeman's  Act  (30  Vict.  c.  29)  not 
being  complied  with ;  secondly,  that,  having  regard  to  the 
facts  of  the  stoppage  and  insolvency  of  the  bank,  the  offi- 
cials of  the  bank  were  neither  bound  nor  entitled  to  alter  the 
register  of  members  as  required  by  the  appellant ;  and  that, 
therefore,  there  was  no  default  or  unnecessary  delay  on 
their  part,  so  as  to  bring  the  case  within  the  35 tn  section  of 
the  Companies  Act,  1862. 

The  First  Division  of  the  Court  of  Session  on  the  21st  of 
December,  1878,  decided  both  the  above  points  in  favor  of 
the  respondents  (*). 

On  appeal, 

April  3.  Mr.  Higgins^  Q.C.,  Mr.  Balfour^  and  Mr.  James 
Bryce^  for  the  appellant,  contended  ;  the  first  question  was 
whether  there  was  here  a  solid  and  effectual  contract  for  the 
sale  of  this  stock,  considering  the  statute  30  Vict.  c.  29  ;  and 
the  second,  whether  there  was  default  on  the  part  of  the 
company  in  refusing  to  complete  the  transfer.  If  the  sec- 
ond question  was  decided  against  them,  then  the  first  was 
immaterial  as  far  as  regards  creditors,  though  in  any  ques- 
tion infer  socios  which  might  hereafter  arise  they  might 
have  the  right  to  indemnify  if  it  was  held  to  be  a  proper 
transaction. 

On  the  first  point  the  words  of  the  act  which  applied  to 
the  case  were :  "Or  where  there  is  no  such  register  of  shares 
or  stock  by  distinguishing  numbers,  then  unless  such  con- 
tract, agreement,  or  *other  token  shall  set  forth  the  [628 
person  or  persons  in  whose  name  or  names  such  shares, 
stock,  or  interest  shall  at  the  time  of  making  such  contract 
stand  as  the  registered  proprietor  thereof  in  the  books  of 
such  banking  company." 

Assuming  that  the  act  required  a  contract,  agreement,  or 
token  to  be  in  writing,  and  held  void  any  contract  for  the 
sale  of  stock  except  it  were  in  writing,  the  appellant  had 
complied  with  the  act,  for  the  contract  notes  were  part  of 
the  agreement.  The  respondents  were  not  correct  in  saying 
that  the  advice  note  sent  to  a  seller  by  his  broker  intimating 
the  sale  was  not  a  compliance  with  the  act,  and  that  such 
note  was  no  part  of  the  contract.  Also  the  contract  need 
not  be  on  one  document ;  several  might  constitute  it.  And 
it  would  be  a  compliance  with  the  act,  if  in  some  document 
the  name  of  the  holder  of  the  shares  was  set  forth  :  see 
Leigh's  Digest  of  the  Law  of  Contracts,  1878,  pp.  264,  265, 

O  Court  Sess.  Cos.,  4th  Series,  vol.  vi,  p.  420;  Scot.  Law  Rep.,  vol.  xvi,  p.  166. 
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also  Oibson  v.  Holland  (').  It  made  no  difference  that  they 
had  not  after  the  name  of  the  vendor  the  accompaDviDg 
words :  **  that  the  person  so  set  forth  is  the  person  in  whose 
name  the  stock  stands."  In  the  Stamp  Act,  41  Vict  c.  15, 
s.  26,  see  also  83  &  34  Vict.  c.  97,  s.  69,  the  advice  note  was 
fixed  npon  as  the  essence  of  the  transaction  and  as  the  most 
important  note  in  the  transaction,  to  bear  the  stamp  duty; 
and  the  advice  notes  here  onght  therefore  to  be  resorted  to, 
to  show  what  the  real  transaction  was. 

Then,  alternatively,  if  the  act  did  not  require  every  con- 
tract to  be  in  writing,  according  to  the  law  of  England  and 
Scotland  a  valid  contract  might  be  effected  for  the  sale  of 
stock  or  shares  in  a  bank  without  writing :  Humble  v.  MUch- 
ellO ;  Duncy/t  v.  Albrecht{*) ;  Bomlhy  v.  BeU  (*).  The  ver- 
bal contract  was  made  here  the  moment  the  broker  called 
out  on  exchange  that  he  accepted  the  stock  of  the  selling 
broker. 

The  act  did  not  apply  to  this  particular  case  ;  and  ought 
not  to  be  strained  to  make  null  and  void  a  bona  fide  trans- 
action, which  the  Legislature  had  never  contemplated. 

On  the  second  point  there  was  nothing  in  the  stoppage  to 
prevent  the  mere  ministerial  act  required  of  the  directors  in 
registering  the  transfer. 

629]  *The  commencement  of  the  winding-up  was  the 
event  which  fixed  the  register,  and  when  a  company  had 
accepted  a  surrender — as  this  was  in  terms — perfectly  hona 
fide^  if  the  transaction  was  not  completed  before  the  wind- 
ing-up, the  seller,  or  the  person  who  surrendered,  could  not 
be  liable.  The  creditors  could  not  object  to  the  removal  of 
the  appellant^ s  name,  for  he  would  be  still  liable  as  a  past 
member.  And  the  contributories  could  not  complain,  as  it 
was  simply  carrying  out  a  contract  which  the  directors  had 
entered  into  in  exercise  of  their  powers.  There  was  nothing 
which  could  prevent  the  appellant  from  enforcing  his  con- 
tract with  his  soci%  supposing  the  creditor's  rights  not 
prejudiced,  as  they  were  not. 

[They  also  commented  on  their  printed  papers:  Stair's 
Instit.,  4,  43,  4;  Erskine,  4,  2,  20;  Bell's  Prin.,  ss.  89, 1338; 
Alison  V.  Fraser  (*) ;  .  Allan  v.  OilcJirisi  (•) ;  Forbes  v. 
Caird{^)\  Dickson  on  Evidence,  vol.  i,  sects.  655-557;  Na- 
tion's Case{*) ;  Shepherd's  Case{*).] 

Q)  Law  Rep.,  1  C.  P.,  1,  p.  5.  (»)  1875;    Court  Sess.  Cas.,  4th  Seriea» 

O  1 1  Ad.  A  EU.,  *205.  vol.  ii,  p.  587. 

(»)  12  Sim.,  189.  (')  1877  ;  Court  Ses-s.  Cas.,  4th  Scries, 

{*)  8  Scott,  C.  B.,  284.  vol.  iv,  p.  1141. 

(*)  1868 ;   Court  Sess.  Cas.,  3d  Series,  (»)  Law  Rep.,  3  Eq.,  77. 

vol.  vii,  p.  39.  {*)  Law  Rep.,  2  E(i.,  564,  and  2  Ch.,  16. 
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The  Lords  reserved  judgment  without  calling  upon  Mr. 
Kay^  Q.C.,  Mr.  Benjamin^  Q.C.,  Mr.  Davey^  QC.,  and 
Mr.  Kinnear^  who  appeared  for  the  respondents. 

The  appellant  subsequently  presented  further  petitions 
to  the  House,  praying  to  be  heard  further  by  counsel  as  to, 
inter  alia,  a  fact  which  had  come  to  his  knowledge  after  the 
argument. 

On  the  20th  of  May,  Mr.  Higgins,  Q.C.,  by  the  indul- 
gence of  the  House,  was  further  heard ;  and  stated  that  the 
admissions  between  the  parties  were  erroneous  in  stating 
that  the  whole  sum  of  £2,500  was  registered  in  the  appel- 
lant's name  on  the  2d  of  October,  whereas  the  transfers  to 
the  appellant  of  £500,  part  of  the  said  sum,  were  not  regis- 
tered or  recorded  till  some  days  after  the  2d  of  October, 
the  date  of  the  stoppage. 

Counsel  for  the  respondents  agreeing  to  the  proposed 
order,  were  not  called  upon  to  address  the  House. 

*Earl  Cairns,  L.C.  :  My  Lords,  the  appellant  in  [630 
this  case  sold  on  the  Glasgow  Stock  Exchange  certain  stock 
belonging  to  him  in  the  City  of  Glasgow  Bank.  The  sales 
were  made  on  the  28th  and  30th  of  September,  1878,  the  set- 
tling day  being  the  16th  of  October.  The  brokers  who 
bought,  bought  for  the  bank,  and  there  is  no  doubt  that  the 
bank,  who  nad  authority  to  buy  their  own  stock  under 
their  deed,  were  the  purchasers.  Before  the  settling-day 
came,  the  bank,  as  your  Lordships  know,  stopped  payment. 
On  the  16th  of  October  a  deed  oi  transfer  of  the  stock  was 
tendered  by  the  appellant  to  the  bank,  of  course  without 
any  expectation  of  receiving  from  the  bank  the  purchase- 
money  for  the  stock  ;  the  bank  refused  to  accept  or  register 
the  transfer,  and  the  name  of  the  appellant  was  put  on  the 
list  of  contributories. 

Two  questions  were  raised  in  the  appeal,  first,  whether 
there  was  a  valid  contract  for  the  sale  of  the  stock  having 
regard  to  the  provisions  of  30  Vict.  c.  29 ;  and,  secondly, 
was  the  company  in  default  for  not  accepting  and  register- 
ing  the  transfer  %  The  Court  of  Session  has  decided  both 
points  against  the  appellant. 

My  Lords,  on  the  first  point,  viz.,  the  effect  of  30  Vict. 
c.  29, 1  have  not  been  satisfied  by  the  arguments  of  the  appel- 
lant, either  during  the  first  argument  or  during  the  further 
argument  which  has  taken  place  to-day  (20th  May),  that 
the  decision  of  the  Court  of  Session  was  erroneous  ;  but  it 
appears  to  me  unnecessary  to  decide  that  question,  because 
I  have  no  doubt  that  on  the  second  point  this  case  is  not 
materally  distinguishable   from    those  already  decided  by 
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your  Lordships,  and  that,  for  the  same  reasons  which  were 
given  in  them,  it  would  have  been  improper  for  the  bank  to 
nave  accepted  or  registered  the  transfer  on  the  16th  of  Oc- 
tober, and  therefore  that  the  name  of  the  appellant  rightly 
remains  upon  the  register  and  was  rightly  included  on  the 
list  of  contributories.  I  propose  to  move  in  this  case  that 
the  appeal  be  dismissed  with  costs. 

With  regard  to  the  suggestion  now  made  that  the  admis- 
sions entered  into  between  the  parties  are  erroneous  in  stat- 
ing that  the  whole  sum  of  £2,600  stock  was  registered  in  the 
appellant's  name  on  the  2d  of  October,  whereas  the  trans- 
fers to  the  appellant  of  £500  part  of  the  said  sum  were  not 
631]  registered  or  recorded  until  *8ome  days  after  the  2d 
of  October,  I  express  no  opinion  whatever  as  to  what  ought 
to  be  the  consequence  of  that  fact,  if  it  be  a  fact ;  but  your 
Lordships  may  perhaps  be  disposed  to  say  that  the  dismis- 
sal of  this  appeal  should  not  prejudice  any  application 
which  the  appellant  may  make  to  the  Court  of  Session  on 
this  score. 

Lord  Hatherley,  Lord  O'Hagan,  Lord  Selborne, 
Lord  Blackburn,  and  Lord  Gordon,  concurred. 

JudgToent: — Ordered  and  adjudged^  that  the  said 
interlocutor  of  the  Lords  of  Session  in  Scotland, 
of  the  first  division,  of  the  21st  of  December,  1878, 
complained  of  in  the  said  appeal,  be,  and  the 
same  is  hereby  affirmed,  and  that  the  said  peti- 
tion and  appeal  be,  and  the  same  is  hereby  dis- 
missed this  House,  but  without  prejudice  to  any 
application  which  the  appellant  may  be  advised 
to  make  to  the  Court  of  Session  to  reduce  the 
amount  of  stock  (£2,500)  in  respect  of  which  his 
name  has  been  placed  on  the  list  of  contributories 
on  the  ground  now  alleged  in  his  petition  to  this 
House,  presented  on  the  19th  day  of  May  instant, 
namely,  that  the  transfers  to  the  appellant  of 
£500  part  of  the  said  amount  were  not,  on  the  2d 
of  October,  1878,  nor  until  some  days  afterwards, 
registered  or  recorded  in  the  books  of  the  com- 
pany :  And  it  is  further  ordered,  that  the  ap- 
pellant do  pay  or  cause  to  be  paid  to  the  said 
respondents  the  costs  incurred  in  respect  of  the 
said  appeal. 

Lords'  Journals,  May  20,  1879. 

Agents  for  appellant :    OrahameSy  Wardlaw  &  Currey. 
Agents  for  respondents  :    Martin  <£  Leslie. 
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*Gii.LE8PiE  and  Paterson,  Appellants;   City  of    [632 
Glasgow  Bank  and  Liquidators,  Respondents  {^\ 

(bmpany--Winding-up — Stock  in  the  Names  ofPartnere  for  themselves  '*  and 
the  Survivor  for  behoof  of  the  Firm" — Trustees— Joint  and  several  Lidbility. 

For  some  years  previous  to  1878  A.  and  B.  had  carried  on  in  partnership  the 
business  of  law  agents  in  Edinburgh.  By  contract  of  copartnership,  executed  in 
August  and  October,  1878,  A.  and  B.  on  the  narrative  that  the  former  partnership 
had  ceased,  agreed  to  continue  the  same,  and  to  assume  C.  as  a  partner  on  the  terms, 
tn/er  o/ra,  that  the  new  firm  should  continue  under  the  firm  name  of  A.  and  B. ;  that 
the  bank  account  should  be  kept  in  the  name  of  the  firm ;  and  that  A.  and  B.  should 
supply  the  necessary  capital  required  in  equal  proportions,  either  by  holding  bank 
stock  in  the  name  of  the  firm,  or  by  advancing  the  requisite  funds.  Prior  to  the 
execution  of  this  contract,  but  with  a  view  to  the  arrangements  of  the  new  firm, 
£1,000  of  stock  of  the  City  of  Glasgow  Bank,  an  unlimited  joint  stock  company,  was 
purchased  by  A.  and  B.  who  supplied  the  price  in  equal  proportions.  A  transfer 
was  taken  in  favor  of  A.  <fe  B.,  "  and  the  survivor  of  them  for  behoof  of  the  firm"  of 
A.  A  B.     A  similar  entry  appeared  in  the  register  of  members. 

C.  was  not  aware  of  the  terms  of  the  contract,  or  a  party  to  the  transfer.  The 
bank  stopped  payment,  and  the  liquidators  placed  A.  <k  B.  individually  on  the  list 
of  oontriDutories  as  holders  of  £1,000  of  stock  as  "  trustee  for  the  firm  "  of  A.  <b  B. 
In  an  application  inter  alia  to  vary  the  list  by  deleting  the  words  "  trustee  for  the 
firm  "  and  to  place  A.  &  B.  on  the  list  as  contributories  each  for  a  separate  sum  of 
£500: 

Hdd,  affirming  the  decision  of  the  court  below,  that  a  trust  was  created  for  the 
benefit  of  the  partnership,  and  that  as  trustees  A.  and  B.  were  jointly  and  severally 
liable  for  all  calls  in  respect  of  the  £1,000  of  stock. 

Appeal  against  a  portion  of  an  interlocutor  of  the  first 
division  of  the  Court  of  Session. 

The  only  question  involved  in  the  appeal  was  whether  the 
appellants,  John  Gillespie  and  Thomas  Paterson,  writers  to 
the  signet  in  Edinburgh,  were  rightly  entered  in  the  list  of 
contributories  of  the  City  of  Glasgow  Bank  as  joint  holders 
of  £1,000  of  stock  standing  in  their  names  ;  or  whether  they 
were  entitled  to  be  entered  as  contributories  each  for  a  sep- 
arate sum  of  £500. 

*In  winding  up  the  bank,  the  liquidators  found,  [633 
under  date  of  the  12th  of  August,  1878,  the  following  entry 
in  the  stock  ledger  and  in  the  transfer  register: — *'Jolui 
Gillespie  and  Thomas  Paterson,  and  tlie  survivor  of  tlienj, 
for  behoof  of  the  firm  of  Gillespie  &  Paterson,  W.S.;"  and 
the  stock  was  entered,  "  By  stock  purchased  from  Alex.  Tod, 

(»)  Affiming  16  Scot.  L.  Repr.,  473. 
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£1,000"  (*).     The  liquidators  thereupon  made  the  foliowiDg 
entries  in  the  list  of  contributories : 


No.  on 
list 

Name. 

AddreM, 

DeBcription. 

In    what 
etaaraeter 
Included. 

Extent  of 
interefk 

1429 

Gillespie  & 
Paterson. 

Writers   to 
the  Signet, 
Edinburgh. 

The  trustees 
for. 

Holders 
of 

stock. 

£1000. 

No.  on 
lilt. 

Name. 

Addfeaa. 

Description. 

In   what 
character 
included. 

Extent  of 
intereit 

1481 

John 
Gillespie. 

Edinburgh. 

W.S.,  trustee 
for  Gillespie 
&  Paterson. 

Holders 

of 
stock. 

£1000. 

Na  on 
list. 

Name. 

Address. 

Description. 

In   what 
character 
included. 

Extent  of 
intezest. 

1603 

Paterson 
Thomas. 

Edinburgh. 

Trustee  for 
Gillespie  & 
Paterson. 

Holders 
of 

stock. 

£1000. 

The  liquidators  subsequently  called  upon  the  firm  of  Gil- 
lespie &  taterson  and  the  appellants  each  to  make  payment 
of  a  first  call  of  £500  payable  in  respect  of  the  £1,000  stock. 

A  petition  was  then  presented  by  Gillespie  &  Paterson, 
writers  to  the  signet,  Edinburgh,  and  by  the  appellants, 
and  John  Hamilton  Gillespie,  the  individual  partners  of  the 
said  firm  of  Gillespie  &  Paterson,  and  by  the  appellants  as 
individuals,  praying  the  Court  of  Session  to  order  the 
634]  liquidators  of  the  bank  *to  delete  from  the  list  of 
contributories  the  firm  name  of  the  petitioners,  Gillespie  & 
Paterson ;  and  further,  to  delete  from  the  said  list  the 
words  ''  trustee  for  Gillespie  &  Paterson  "  in  the  description 
of  the  petitioners,  John  Gillespie  and  Thomas  Paterson  re- 
spectively ;  and  further,  to  delete  from  the  said  list  the  snm 
of  £1,000,  as  the  interest  of  John  Gillespie  and  Thomas  Pa- 
terson respectively,  in  the  stock  of  the  company,  andtosub- 

(')  For  wording  of  transfer.  Bee  pout,  p.  637. 
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Btitnte  the  sum  of  £600  therefor.  To  thi^  petition  the 
liqaidators  lodged  answers,  and  the  following  minute  of  ad- 
missions was  agreed  to  by  the  parties  : 

(1.)  That  for  eight  years,  ending  on  the  Slst  of  July,  1878, 
the  petitioners,  John  Gillespie  and  Thomas  Paterson,  car- 
ried on  the  business  of  law  agents  and  conveyancers  in  Ed- 
inburgh as  partners,  under  the  firm  of  Gillespie  &  Paterson. 

(2.)  That  during  the  subsistence  of  the  said  partnership 
the  bank  account  of  the  firm  with  the  City  of  Glasgow  Bank 
was  kept  in  the  name  of  the  petitioner,  John  Gillespie,  who 
was  individually  a  shareholder  of  the  bank  to  a  consider- 
able amount. 

(3.)  That  by  contract  of  copartnery  executed  by  the  peti- 
tioners, John  Gillespie  and  Thomas  Paterson,  on  the  14th  of 
August,  1878,  and  by  the  petitioner,  John  Hamilton  Gilles- 

?ie,  on  the  1st  of  October,  1878,  the  said  John  Gillespie  and 
homas  Paterson,  on  the  narrative  that  the  former  partner- 
ship had  come  to  an  end  as  at  the  31st  of  July,  1878,  agreed 
to  continue  the  same,  and  to  assume  the  said  John  Hamil- 
ton Gillespie  as  a  partner,  on  the  terms,  inter  alia,  that  the 
copartnership  should  be  continued  under  the  firm  of  Gilles- 
pie &  Paterson  ;  that  the  i)ank  account  should  be  kept  in 
the  name  of  the  firm ;  that  the  said  John  Gillespie  and 
Thomas  Paterson  should  supply  the  necessary  capital  in 
equal  proportions,  either  by  holding  bank  stock  in  the  name 
of  the  firm,  or  bv  advaticing  the  requisite  funds  ;  and  that 
the  said  John  Hamilton  Gillespie  should  receive  a  certain 
percentage  of  the  clear  profits  of  the  business,  the  remain- 
der being  divided  equally  between  the  said  John  Gillespie 
and  Thomas  Paterson. 

(4.)  That  prior  to  the  execution  of  the  said  contract  of  co- 
partnership, but  with  a  view  to  the  arrangements  of  the  new 
firm,  the  £1,000  stock  in  question  was  purchased  by  the  said 
John  Gillespie  and  Thomas  Paterson,  and  the  transfer  taken 
in  favor  of  themselves  and  the  survivor  for  behoof  of  the 
firm.  The  said  transfer  is  dated  the  13th  and  29th  of  July, 
1878. 

(5.)  That  the  purchase  price  of  the  said  stock  (amounting 
to  £2,396  without  stamp  and  transfer  fee)  was  paid  on  the 
26th  of  July,  1878,  and  was  contribnted  in  equal  propor- 
tions by  the  said  John  Gillespie  and  Thomas  Paterson  ;  and 
the  only  dividend  ever  paid  thereon  (being  the  sum  of  £60 
paid  on  the  Ist  of  August,  1878)  was  carried  to  their  credit 
in  the  books  of  the  firm  in  the  proportion  of  one  half  to  Mr. 
Gillespie  and  one  half  to  Mr.  Paterson. 
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(6.)  That  the  petitioner,  John  Hamilton  Grillespie,  was  not 
a  party  to  ana  gave  no  authority  for  the  purchase  of  the 
said  stock,  and  was  not  aware  of  the  terms  of  the  transfer, 
or  that  the  stock  had  been  bought  for  behoof  of  the  firm, 
until  after  the  stopping  of  the  bank. 

635]  *The  Court  of  Session,  on  the  27th  of  February, 
1879,  directed  the  liquidators  to  remove  from  the  list  of 
contributories  of  the  bank  the  name  of  the  partnership  firm 
of  Gillespie  &  Paterson,  writers  to  the  signet,  but  otherwise 
refused  tne  prayer  of  the  petition,  holding  that  the  appel- 
lants must  be  regarded  as  a  body  of  trustees,  and  that,  as 
Buch,  their  liability  is  joint  and  several  (*). 

From  the  latter  portion  of  this  judgment  the  appellants 
appealed. 

The  Lord  Advocate  (Rt.  Hon.  W.  Watson),  and  Mr. 
Chitty^  Q.C.,  for  the  appellants,  contended  that  they  were 
not  trustees,  but  joint  holders,  as  individuals,  of  the  stock 
for  a  certain  specified  purpose.  That  special  purpose  was 
to  form  a  fund  of  credit  for  the  new  firm  ;  but  that  did  not 
give  the  firm  the  rights  of  a  beneficiary.  Nor  was  the  stock 
an  asset  of  the  firm.  It  was  inconsistent  with  the  notion  of 
a  trust,  that  the  alleged  trustees  should  have  the  power  at 
their  pleasure  of  actually  abolishing  the  supposed  trust  al- 
together (by  withdrawing  the  money  from  the  investment) 
and  substituting  for  it  the  relation  of  lender  and  borrower 
between  themselves,  and  the  beneficiaries :  this  the  appel- 
lants were  free  to  do.  The  words  *'for  behoof  of"  dia  not 
necessarily  import  a  trust,  but  might  indicate  an  obligation, 
and  that  was  all  they  were  intended  to  do  here.  The  appel- 
lants were  each  put  on  the  list  for  £1,000,  which  was  exactlv 
the  reverse  of  what  ought  to  have  been  done.  The  appel- 
lants, though  both  liable  to  an  unlimited  extent  to  the  cred- 
itors of  the  bank  fell  to  be  dealt  with  in  contribution,  as  if 
each  were  holder  of  one  half  of  the  total  £1,000  stock.  Their 
further  argument  is  sufficiently  commented  on  by  the  Lords 
in  their  opinions. 

[They  relied  on  Stair's  Inst.  1,  17,  20;  Erskine's  Inst  3, 
3,  74;  Erskine's  Prin.  3,  3,  29;  Bell's  Prin.  ss.  61,  62 ;  Bell's 
Com.  (seventh  ed.),  vol.  i,  pp.  361-364. J 

Mr.  E.  E.  Kay,  Q.C.,  Mr.  Benjamin,  Q.C.,  Mr.  Datey, 
Q.C.,  and  Mr.  Asher  (of  the  Scotch  bar),  appeared  for  the 
respondents,  but  were  not  called  upon  to  address  the 
House. 

636]    *The  Jjaw  Peers  delivered  the  following  opinions : 

Q)  Scot.  Lew  Rep.,  vol,  xvi,  p.  473. 
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Earl  Cairns,  L.C.:  My  Lords,  I  should  desire  in  the 
first  place  to  direct  yonr  Lordships'  attention  to  the  form  in 
which  the  list  of  contributories  has  been  settled  in  the  pres- 
ent case.  In  the  first  instance,  when  the  liqnidators  settled 
the  list  of  contributories,  the  firm  of  Gillespie  &  Paterson 
was  entered  upon  that  list  as  a  firm,  and  as  holding  the  sum 
of  bank  stock  in  question.  That  entry  has  been  struck  out, 
and  there  is  no  appeal  upon  that  subject,  therefore  that  is 
out  of  the  question.  But  there  remain  two  entries,  in  one 
of  which  Mr.  John  Gillespie  is  entered  as  the  holder  of 
£1,000  bank  stock  as  trustee  for  Gillespie  &  Paterson,  and 
another  entry  in  which  Mr.  Thomas  Paterson  is  entered  as 
holding  £1,000  bank  stock  as  trustee  for  Gillespie  &  Pater- 
son. It  is  not  in  controversy  that,  although  there  is  a  men- 
tion here  of  two  sums  which  might  at  the  first  sight  appear 
to  be  separate,  they  really  are  one  and  the  same  sum  ;  and 
although  perhaps  in  this  country  there  would  have  been 
one  entry  comprising  the  two  names,  both  John  Gillespie 
and  Thomas  Paterson,  as  the  holders  of  the  sum,  the  same 
end  is  attained  in  Scotland  by  separate  entries.  There  is 
not  any  controversy  between  the  parties  as  to  more  than  a 
sum  of  £1,000  bank  stock  being  charged  against  the  two 
names  that  I  have  mentioned ;  but  the  real  Question,  the 
question  argued  upon  the  appeal  before  your  Lordships,  is 
how  those  two  persons  (the  appellants)  are  to  be  charged 
with  this  sum  of  £1,000  bank  stock.  The  contest  of  the  ap- 
pellants is  that  it  is  stock  for  which  they  are  to  be  inserted 
as  liable,  each  for  one  half,  that  is  £600,  and  not  as  liable 
in  soliduiTij  each  of  them  for  the  whole. 

My  Lords,  that  depends  on  the  circumstances  under 
which,  and  the  purpose  for  which,  this  stock  was  acquired 
by  these  parties.  The  two  appellants  had  been  in  partner- 
ship, and  the  partnership  was  about  to  be  reconstructed 
witn  the  addition  of  a  third  partner,  who  is  not  before  your 
Lordships,  and  is  stated  in  the  admissions,  "prior  to  the 
execution  of  the  contract  of  copartnery,  but  with  a  view  to 
the  arrangements  of  the  new  firm,  the  £1,000  stock  in  ques- 
tion was  purchased  by"  the  appellants  to  be  transferred  on 
the  day — in  fact  it  was  transferred  a  few  days  before — 
*the  new  contract  of  copartnery  was  executed.  Now,  [637 
the  way  in  which  it  was  purchased  was  this.  The  vendor, 
the  transferor,  was  Alexander  Tod,  and  he  transferred  it  to 
Gillespie  &  Paterson  in  these  words:  "I,  Alexander  Tod, 
St..  Mary's  Mount,  Peebles,  in  consideration  of  the  sum  of 
JE2,395  sterling,  now  paid  to  me  by  John  Gillespie  and 
Thomas  Paterson,  both  writers  to  the  signet  in   Edinburgh, 
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do  hereby  sell,  assign,  transfer,  and  make  over  to  and  in 
favor  of  the  said  John  Gillespie  and  Thomas  Paterson,  and 
the  survivor  of  them,  for  behoof  of  the  firm  of  Gillespie  & 
Paterson,  writers  to  the  signet,  Edinburgh,  £1,000  sterling 
of  the  consolidated  capital  stock  of  the  City  of  Glasgow 
Bank  Company,"  and  so  on.  It  is  not  disputed  that  "the 
firm  of  Gillespie  &  Paterson"  mentioned  here  means  not  the 
old  firm  in  which  Mr.  Gillespie  and  Mr.  Paterson  alone  were 
partners,  but  the  new  firm  in  which  Mr.  Gillespie  and  Mr. 
Paterson  were  partners  with  a  third  party.  The  transfer, 
therefore,  is  to  the  two,  Gillespie  and  Paterson,  *'and  the 
survivor  of  them,  for  behoof  of  the  firm  of  Gillespie  & 
Paterson." 

Now,  what  is  the  meaning  of  those  words,  "for  behoof  of 
tl^e  firm  of  Gillespie  &  Paterson"?    As  I  understand  the 
condition  of  the  argument  on  the  part  of  the  appellants,  it 
is  this— if  those  words,  **for  behoof  of  the  firm  of  Gillespie 
&  Paterson,"  constitute  a  trust  as  we  term  it,  that  is  to  say^ 
make  the  holders  of  the  stock  to  hold  it  in  trust  for  the  firm^ 
then  it  is  admitted  by  the  appellants  that  there  is  no  doubt 
that  they  hold  it  upon  that  joint  account,  and  that  they  are 
properly  inserted  as  liable  in  solido  to  be  charged,  each  of 
them,  with  the  whole  of  the  £1,000.     If,  on  the  other  hand, 
there  is  no  trust — if  the  property  remains  the  property  of 
Gillespie  &  Paterson  without  any  trust — then  the  appellantB 
raise  an  argument  as  to  the  Scotch  rule  where  prooerty  la 
held  jyro  indiviso,  or  where  an  obligation  is  undertaken  P^<> 
indiviso,  and  it  would  be  necessary  to  consider  how  th^f^ 
rule  of  Scotch  law  should  be  applied.  /' 

The  first  question  is,  was  there,  or  was  there  not,  a  tru^f;         j 
created  by  these  words  ?    In  order  to  determine  that  it  won  |  ^  y^ 

be  necessary  to  look  to  the  purpose  for  which  this  ^^P^*?  T^«  / 

bought,  and  the  arrangement  under  which  it  was  to  be  nelcj. 
That,  my  Lords,  is  to  be  found  in  the  contract  of  copartner^ 
which  was  executed  a  few  days  afterwards,  but  whicD  mast 
638]    be  taken  to  be  part  and  *parcel  of  the  same  transac-  i 

tion.     The  two  partners,  Gillespie  and  P^^^J^^'x?^^^.^^ 
continue  partners,  *'and  to  assume  the  said  John  ^^J?^"^ 
Gillespie  as  a  partner,  on  the  terms,  inter  aha,  "f^.^"f|,Jv^ 
partnership  should  be  continued  under  the  firm  o\^"^^^^ 
&  Patersnii ;  that  the  bank  account  should  be  kept  in  name 
of  the  firrir'  (I  may  say  it  is  admitti-d  that  the  old  ^r®  "*^ 
banked  with  the  City  of  Glasgow  Bank,  and  J^at  the  w»ro. 
*Miank'^  iH^re  refers  to  the  City  of  Glasgow  BankV,^™ax 
th«^  Siiid  John  Gillespie  and  Thomas  Paterson  should  si^^^^^ 
the  necessary  capital  in  equal  proportions,  either  by  uomaiig 
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bank  stock  in  name  of  the  firm,  or  by  advancing  the  requi- 
site funds ;  and  that  the  said  John  Hamil  ton  Gillespie  should 
receive  a  certain  percentage  of  the  clear  profits  of  the  busi- 
ness, the  remainder  being  divided  equally  between  the  said 
John  Gillespie  and  Thomas  Paterson." 

That,  my  Lords,  exhausts  the  whole  of  the  materials 
upon  which  your  Lordships  have  to  come  to  your  decision 
as  to  the  meaning  of  the  words  *'for  behoof  of  the  firm," 
and  the  object  for  which  those  words  were  used.  In  the 
first  place  I  must  ask  your  Lordships  to  consider  this  ques- 
tion ;  suppose  there  was  not  an  intention  here  of  creating  a 
trust  for  the  firm,  has  any  explanation  whatever  been  given, 
has  any  plausible  suggestion  been  made  at  the  bar,  of  the 
purpose  for  which  it  is  stated  that  these  two  persons  held 
the  bank  stock  ?  They  were  to  hold  it  so  that  it  was  to  go 
to  the  survivor  of  them.     If  they  were  not  holding  it  for  the 

Enrpose  of  a  trust,  the  only  other  way  in  which  they  could 
B  holding  it  would  be  for  themselves  as  individuals.     If 
they  held  it  for  themselves  as  individuals,  it  is  contended  by 
the  appellants  that  they  were  interested  equally,  each  to  the 
extent  of  one  half  of  the  property.     But  if  that  were  so,  for 
i^hat  possible  reason  could  it  be  suggested  that  there  should 
be  a  destination  of  this  property,  in  which  on  that  hypothesis 
th.ey  were  equally  interested,  so  that  it  would  go  on  to  the 
death  of  one,  not  as  to  one  half  to  his  representatives  and 
as  to  the  other  half  to  the  survivor,  but  the  whole  to  thn 
survivor  <    My  Lords,  I  am  bound  to  say  that  there  was  not 
^^yj^^ggestion  made  which  appeared  to  me  to  have  even  a 
semblance  of  plausibility  for  such  an  arrangement.     On  the 
^ner  hand  if  there  was  a  trust,  of  course  it  would  be  most 
the  ^^  to  provide  that  the  two  persons  who  were  holding 
jgj^.^^ock  for  the  *purpose  of  implementing  and  sat-     [639 
ea^^^S  the  trust,  snould  hold  it  so  that  it  would  go  to  the 

Ga^^^^i  Hjy  Lords,  let  us  look  at  what  the  substance  of  the 
«Ao^iT^8.  The  substance  of  the  case  was  this:  that  there 
^b^^}^  be  provided  in  one  of  two  ways  what  we  call  capital. 


^<>^^^8  to  gay,  available  assets  for  the  firm.     This  was  to  be 

£^o  1^  ?Uher  by  way  of  a  supply  of  money  or  by  a  supply  of 

i^XviL^^^torship  in  stock  of  the  bank  at  which  the  partnership 

.       T;^ed  .nd  which  bank  theref  " 


of  money  or  by  a  supply  of 

.nk  at  which  the  partnership 

^, -vi,  and  which  bank  therefore  would  give  facilities,  no 

^^^^K^^^  i^i  credit  lor  the  purpose  of  the  partnership.     But  an 

Q^i^^^.^^^xnent  of  the  latter  kind,  in  order  to  make  it  a  prac- 

^  "^^^^  5i.x^4  useful  and  real  arrangement,  must  in  some  way  or 

^^     ^^  ^we  the  partnership  which  was  to  be  benefited  some 

^^^\  over  and  some  interest  in  that  which  was  to  be  pro- 

^^^G.  Hep.  27 
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vided  as  the  capital  of  the  partnership,  namely,  the 
stock.     It  was  not  necessary  that  the  partnership  should  be 
out  and  out  the  proprietors  of  the  bank  stock  so  that  no 
other  person  should  have  any  interest  therein;  bnt  it  was 
necessary  that  for  the  purpose  of  a  partnership  contract  the 
partnership  should  have  tne  first  claim  to  have  the  nnrposes 
of  a  partnership  contract  satisfied  with  reference  to  that  bank 
stock.     It  may  well  be  that  the  two  persons  who  bought  the 
bank  stock  might  at  any  time  have  come  to  the  partnership 
and  said,  "  We  wish  to  use  this  bank  stock  for  another  pur- 
pose ;  we  wish  now  to  advance  the  requisite  funds  in  money 
for  the  purpose  of  capital ;  here  are  the  funds  in  money 
which  are  necessarv  for  the  capital,  and  we  claim  to  take 
away  the  bank  stock  and  dispose  of  it  as  we  think  proper." 
It  might  well  be  that  when  a  aividend  was  declared  upon  the 
bank  stock,  the  two  holders  of  the  stock  might  say  to  the 
partnership,  '*The  bank  stock  is  supplied  for  the  purposes 
of  the  partnership,  but  we  do  not  mean  the  partnership  to 
have  the  dividends,"  and  it  might  be  that  the  partners  would 
agree  to  that.     It  may  be  that  they  did  agree  to  that ;  it  was 
a  matter  for  the  partners  to  arrange  amongst  theraselyes. 
But  after  and  apart  from  all  subsidiary  arrangements  of  that 
kind,  there  remains  the  substantial  arrangement,  which  was, 
that  the  holding  of  the  bank  stock  was  to  be  either  in  the 
name  of  the  firm  or  for  behoof  of  the  firm,  which  would  be 
equivalent  to  that  proprietorship  and  that  interest  in  the 
stock  which  there  would  be  if  the  stock  stood  in  the  name 
of  the  firm. 

640]  *My  Lords,  there  is  no  magic,  as  was  admitted  at 
the  bar,  in  the  use  of  the  word  **  trust."  There  may  be  half- 
a-dozen  words  in  the  English  language  which  would  brine 
about  the  same  result  as  the  use  of  the  word  **  trust,"  and 
it  appears  to  me  that  words  which  say  that  one  person  holds 
property  ^'on  behalf  of"  or  '*for  behoof  of"  another,  ate 
words  which  come  up  to  and  satisfy  the  idea  of  the  word 
"trust,"  just  as  much  as  the  word  *'  trust"  itself,  if  the  cir- 
cumstances of  the  case  are  consistent  with  that  interpreta- 
tion. Now  here,  my  Lords,  the  circumstances  of  the  case 
not  only  appear  to  me  to  be  consistent  with  that  interpreta- 
tion, but  to  be  absolutely  inconsistent  with  any  other 
interpretation.  Tliat  being  so,  it  appears  to  me  that  it  is 
unnecessary  to  enter  upon  an  examination  of  those  authon- 
tie^  upon  Scotch  law  as  to  an  obligation  pro  iiidivho  or 
property  \\AApro  indlmso.  I,  therefore,  upon  the  %^^^^ 
that  ft  ap]»eara  to  me  tliHt  there  was  here  a  trust  created  for 
the  benefit  yl  the  partnership,  move  your  Lordships  to  affirm 
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the  jadgment  of  the  court  below  and  to  dismiss  the  appeal 
with  costs. 

Lord  Hatherley  :    My  Lords,  I  am  of  the  same  opinion. 

We  might  in  this  case  have  had  to  inquire  into  the 
question  as  to  what  the  exact  effect  of  the  first  words  used 
with  reference  to  the  interest  of  the  appellants  is,  wliether  or 
not  the  directing  that  the  stock  should  go  to  the  survivor  of 
Gillespie  and  Paterson  creates  that  sort  of  interest  which 
was  described  by  the  Lord  Advocate  as  an  interest  j?ro  indi- 
viso^  and  gives  such  a  character  of  severence  as  would  be 
similar  to  tenancy  in  common  in  this  country,  and  would 
make  each  of  the  proprietors  in  the  present  case  the  propri- 
etors of  £600  instead  of  the  two  together  being  liable  in  solido 
for  the  £1,000.  If  the  matter  stood  there  alone,  and  we  had 
simply  the  words  saying  that  the  stock  was  transferred  to 
and  held  by  Gillespie  and  Paterson  and  the  survivor  of  them, 
we  should  be  obliged  to  come  to  a  conclusion  upon  that 

Jortion  of  the  case  after  considering  the  authority  which 
as  been  cited  from  Erskine's  Institutes  and  elsewhere.  But 
the  words  afterwards  superadded,  namely,  *'for  behoof  of 
the  firm  of  Gillespie  and  Paterson,"  must,  I  apprehend, 
have  made  everybody  perfectly  aware  of  what  the  real 
nature  of  the  transaction  was. 

*It  was  decided  in  Muir^s  Oase  (')  that  it  is  no  part    [641 
of  the  duty  of  a  creditor  of  a  bank  to  ascertain  what  the 
exact  nature  of  the  trust  may  be  on  which  some  sharehold- 
ers hold  stock  of  the  bank.     He  is  told  that  certain  parties 
hold  a  fund  in  trust,  and  we  have  now  decided  in  Muifs 
Ciw6(*),  and  in  several  cases  which  have  followed  it,  that 
the  entry  that  the  property  is  held  in  trust  amounts  to  a 
statement  by  the  holder  of  it,  "I  am  a  shareholder;"  it 
afifirms  the  position  of  the  trustee  as  a  shareholder,  but,  for 
some  purpose  or  other,  connected  more  probably  with  the 
interest  of  the  cestui  que  trust  than  of  the  creditors,  it  is 
^^^'^g'^t  fit  to  state  upon  the  register  that,  although  the 
shares  which  the  shareholder  in  question  holds  are  held  by 
him  absolutely,  he  does  not  hold  them  beneficially  but  for 
the  benefit  of  somebody  else,  that  being  a  matter  with  which 
the  creditor  has  nothing  to  do.     That  was  the  principle  laid 
down  in  MurVs  Case  (*).     Therefore  here  the  case  is  reduced 
Biinpjy  to  this  point,  whether  or  not  the  words  ''for  behoof 
f     „*  T^K^'^  T^^^^^^  or  persons  are  equivalent  to  "in  trust 
lor.       1  have  heard  nothing  that  to  my  mind  gives  an  intel- 
Jigenc  explanatian  of  the  words  which  are  here  used,  unless 
tHey  are  eqnmlent  to  "in  trust  for." 

0)  Ante,  p.  286. 
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The  difference  between  saying,  This  is  a  fund  I  put  by  in 
order  to  be  ready  at  all  times  to  fulfil  an  obligation  I  have 
entered  into  with  certain  persons,  for  whose  behoof  I  have 
taken  it,  on  the  one  hand,  and  an  absolute  direct  trust  on 
the  other,  is  too  shadowy  for  my  mind.  I  take  it  that  a 
person  who  has  entered  into  such  an  engagement  could  not 
relieve  himself  of  that  engagement  unless  he  preferred  to 
adopt  the  other  alternative  provided  for  in  the  deed,  namely, 
to  find  the  money  in  some  other  way;  in  which  case  he 
would  not  have  described  this  fund  as  held  "  for  behoof  of" 
the  other  parties.  So  long  as  it  is  held  for  their  behoof  it  is 
held  by  the  shareholder  as  the  absolute  owner  of  it  as  re- 
gards the  creditors  of  the  City  of  Glasgow  Bank.  As  far  as 
regards  persons  outside  the  cestui  qtue  trust  it  is  held  for 
his  behoof.  Whether  you  say  you  hold  ''for  behoof  of" 
some  one,  or  you  hold  "on  benalf  of"  some  one,  or  joa 
hold  "in  trust  for"  some  one,  there  is  no  particular  magic  in 
the  choice  of  words  ;  all  those  words  indicate  that  you  are 
642]  not  beneficially  the  owner.  You  in  eflfect  *tell  the 
creditor's  of  the  concern,  As  between  yon  and  me,  I  am  the 
holder  of  the  stock,  but  as  between  me  and  a  third  person 
with  whom  you  have  nothing  to  do,  I  am  the  holder  of  it 
for  that  person's  benefit. 

I  apprehend,  therefore,    that  this  case  cannot  be  distin- 

fuished  from  those  which  have  already  come  before  us  C). 
cannot  perceive  a  difference  between  the  words  "for  be- 
hoof of "  and  "in  trust  for."  I  hold  the  expression  "for 
behoof  of"  to  mean  exactly  the  same  as  if  the  words  used 
had  been  "on  behalf  of"  or  "for  the  benefit  of,"  or  any  of 
those  other  words,  of  which  many  might  be  suggested, 
which  indicate  that  although  to  the  bank  you  are  the  abso- 
lute owner  of  the  shares,  yet  as  regards  a  third  person,  with 
whom  you  have  entered  into  an  arrangement,  you  are  not 
that  owner  ;  but  that  makes  no  difference  as  regards  your 
position  to  the  bank  and  to  its  creditors. 

Lord  O'Hagan:  My  Lords,  this  case  appears  to  me, 
upon  the  whole,  reasonably  clear.  I  am  very  glad  that  the 
decision  to  which  your  Lordships  are  coming  does  not  ne- 
cessitate any  difference  from  the  court  below  witfe  respect 
to  what  appears  to  be  the  very  peculiar  condition  of  Scotch 
law  contrasted  with  the  law  of  this  country — ^as  to  which, 
of  course,  we  should  defer  very  largely  to  the  learned  judges 
in  Scotland. 

I  may  observe,  with  reference  especially  to  the  judgment 
of  Lord  Shand,  that  it  appears  to  me  that  we  have  here  to 

(>)  Ante,  p.  886. 
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deal  simply  with  the  entry  in  the  stock  ledger  and  with  the 
meaning  of  that  entry  (*).  We  have  nothing  to  do  with  a 
large  inquiry  as  to  the  constitution  of  the  company,  or  with 
the  relative  rights  of  the  ^members  of  it.  Upon  the  [643 
stock  ledger  a  particular  statement  is  made,  and  by  that 
statement  all  parties  are  bound  to  stand  whether  they  be 
shareholders  or  creditors  of  the  company.  Tliat  is  the 
statement  which  instructs  them  with  reference  to  the  rights 
they  may  properly  assume  to  exist,  and,  confining  ourselves 
to  that,  it  app^rs  to  me  that  there  is  no  ground  for  doubt- 
ing that  if  that  statement  had  been  read  in  the  ordinary 
way  by  persons  having  access  to  the  stock  ledger,  the  con- 
clusion we  are  invited  by  the  noble  and  learned  Lord  on  the 
woolsack  to  come  to-day,  would  be  the  one  at  which  reason- 
able people  would  arrive. 

Now,  my  Lords,  looking  at  the  words  before  us,  we  have, 
first  of  all,  a  plain  right  of  survivorship,  and  if  it  were  not 
a  Scotch  case,  the  matter  would  be  tolerably  clear.  Then 
we  come  to  the  words  by  which  it  is  said  that  a  trust  is 
established  (and  these  words  exist  equally  in  the  stock 
ledger)  "for  behoof  of"  the  firm.  I  cannot  add  anything 
to  what  has  already  been  said  as  to  these.  They  seem  to 
me  substantially  equivalent  to  the  words  *'in  trust  for"  the 
firm.  The  Lord  Advocate  was  very  forcible  and  ingenious 
in  pointing  out  that  it  was  consistent  with  the  terms  used 
that  the  property  might  be  in  Mr.  John  Gillespie  and  Mr. 
Thomas  Paterson  merely  while  they  were  using  the  name 
of  the  firm  ;  and  no  doubt  that  was  a  view  of  the  case  which 
required  consideration.     But,  upon  the  whole,  looking  at 

Q)  Lord  Shand  said :  Even  if  the  surviyoreliip  and  the  expression  that 
transfer  and  relative  entry  in  the  stock-  the  stock  was  held  for  behoof  of  the 
ledger  had  been  in  favor  of  Mr.  Gilles-  firm  of  Gillespie  &  Paterson,  are  plainly 
pie  and  of  Mr.  Paterson  without  any  sufficient  to  show  that  this  was  a  case 
words  of  survivorship,  or  reference  to  of  joint  ownership  ;  and  I  do  not  think 
the  trust,  I  have  not  heard  any  argu-  that  in  a  case  where  you  have  that  ex- 
ment  that  would  satisfy  me  that  this  pressly  stated  oil  the  face  of  the  trans- 
would  infer  anything  short  of  joint  fer  and  in  the  register,  it  is  competent 
and  several  liability  for  the  whole  stock,  to  contradict  that  statement  either  by 
or  lead  to  any  conclusion  except  that  parol  evidence  or  by  the  effect  of  ad- 
these  gentlemen  held  the  stock  as  joint  missions  such  as  we  have  in  this  joint 
owners  with  the  ordinary  liabilities  of  minute.  The  creditors  of  the  company 
partners  for  the  whole.  But  it  is  not  and  partners  of  the  company  are  enti- 
necessary  to  decide  that  question  ;  for  tied  to  take  the  register  as  that  which 
on  the  face  of  the  register,  in  conform-  embodies  their  contract,  and  I  do  not 
ity  with  the  terms  of  the  transfer,  the  think  you  can  explain  away  the  effect 
stock  was  taken  to  these  gentlemen  of  the  entry  in  the  register  by  any  evi- 
and  the  survivor  of  them  in  the  first  dence  that  that  entry  is  in  point  of 
place,  and  for  behoof  of  the  firm -of  fact  incorrect,  and  that  the  persons 
Gillespie  &  Paterson  in  the  next,  who  professed  to  act  as  trustees  were 
These  two  elements,  —  the  clause  of  really  not  so. 
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the  matter  broadly  and  according  to  the  effect  of  common 
language,  I  think  any  one  would  reasonably,  as  my  noble 
and  learned  friend  has  said,  identify  the  expression  "for 
behoof  of"  with  the  expression  "in  trust  for." 

This  consideration  ought  perhaps  to  be  added.  It  is  urged 
that  the  establishment  of  a  trust  would  put  an  end  to  the 
644]  question  as  *to  the  survivorship  and  the  praonal 
rights  of  the  parties,  because  a  trust  requires  survivorship 
from  its  very  nature.  In  the  case  before  us,  when  we  look  at 
the  contract,  and  we  see  that  the  members  of  the  old  com- 
pany were  to  supply  capital  from  time  to  time  for  the  contin- 
uing firm,  it  becomes  evident  that  the  reason  of  the  rule  with 
reference  to  a  trust  will  apply  to  this  particular  case.  The 
exigency  of  the  circumstances  would  not  be  satisfied  unless 
we  neld  that  in  this  particular  case  there  was  a  trust,  or 
something  at  all  events  necessarily  involving  survivorship 
and  not  merely  a  pro  indiviso  interest,  as  it  was  described 
by  the  Lord  Advocate. 

We  have,  I  repeat,  only  to  consider  the  terms  of  the  entry 
in  the  stock  ledger;  and  taking  those  terms  together  I  think 
that  they  give  a  right  of  survivorship  and  establish  a  trust. 

Lord  Selborne  :  My  Lords,  I  am  entirely  of  the  same 
opinion.  It  appears  to  me  that  the  judgments  of  the  learned 
judges  of  the  Court  of  Session  are  altogether  satisfactory. 

Ii  your  Lordships  were  called  upon  in  this  case  to  enter 
into  the  first  and  principal  argument  of  the  learned  counsel 
for  the  appellants,  I  apprehend  that  it  would  be  necessary 
for  your  Lordships  to  consider  the  doctrine  which  was  cited 
from  the  institutional  writers  of  Scotland  as  to  the  cases  in 
which  contracts  and  interests  in  property  are,  as  we  should 
say  in  England,  held  in  common  rather  that  jointly,  pro  in- 
diviso  being  the  Scotch  phrase  which  is  equivalent  to  our 
phrase  ''in  common ;  and  we  should  not  only  have  to  con- 
sider the  doctrine  laid  down  by  those  institutional  writers 
generally,  but  we  should  have  to  consider  it  in  connection 
with  the  particular  clauses  of  this  copartnership  deed  of 
the  City  of  Glasgow  Bank ;  and  it  would  be  necessary  to 
determine  in  that  case  whether  or  no  the  application  of  the 
doctrine,  where  two  persons  are  registered  as  proprietors  of 
shares,  would  be  consistent  with  the  deed  of  the  bank. 

But  your  Lordships  are  not  called  upon  now  to  enter  into 
that  inquiry.  What  we  have  to  deal  with  here  is  a  deed 
which  makes  the  matter  clear  beyond  controversy,  and 
independently  of  that  inquiry,  not  only  by  expressly  pro- 
645J  viding  for  survivorship,  which  *would  be  wholly  un- 
necessary in  the  case  otsipro  indiciso  interest,  but  also  by 
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the  statement  that  the  shares  are  held  '*for  the  behoof  of" 
the  partnership,  as  to  which  I  entirely  agree  with  what  has 
been  said  by  your  Lordships. 

I  also  think  that  the  Lord  President  was  qnite  right  in 
saying  that,  as  this  is  a  question  as  to  the  rights  of  partners 
in  a  bank  and  creditors  of  the  bank  against  the  persons  in 
whose  names  the  shares  are  registered,  it  would  not  be  right 
to  go  outside  the  register  and  the  deed  of  transfer  for  the  pur- 
pose of  ascertaining  anything  which  may  have  passed  be- 
tween the  parties,  and  which  as  between  them  mignt  varv  the 
effect  of  the  deed  of  transfer  and  the  register  taken  by  them- 
selves. That  effect  is,  I  apprehend,  such  that  nobody  could 
ever  reasonably  have  regarded  it  as  creating  anything  but  a 
joint  interest.  As  it  happens,  the  extrinsic  evidence  con- 
firms that  conclusion  ;  but  for  my  own  part  I  agree  with  the 
Lord  President,  that,  if  it  had  had  an  opposite  tendency,  it 
ought  not  to  have  been  regarded. 

Lord  Blackburn  :    I  am  also  of  the  same  opinion. 

I  do  not  think  it  at  all  necessary  or  desirable  to  enter  into 
the  question  of  Scotch  law  as  to  what  will  make  obligations, 
or  property,  pro  iadiviso  when  according  to  English  notions 
they  would  not  be  pro  indiviso.  I  do  not  think  it  necessary 
to  inquire  whether  if  two  men  were  entered  on  the  register 
as  proprietors  of  the  stock  in  question  without  anything 
more,  it  would  be  pro  indiviso  or  not.  I  observe  that  Lord 
Shand  gives  it  as  his  opinion  that  it  would  not  (*).  I  do  not 
pretend  to  have  entered  enough  into  the  matter  to  say  how 
that  would  be.  But  this  I  think  appears  clear  upon  the 
authorities  which  have  been  referred  to,  that  although  an 
obligation  in2Ly  prima  facie  he  pro  indiviso^  yet  very  slight 
circumstances  in  the  nature  of  the  contract,  or  an  express 
agreement  that  it  should  not  be  pro  indiviso  but  jointly, 
may  prevent  its  being  pro  indiviso.  And  as  to  that,  if  I 
understand  rightly,  the  books  that  were  referred  to  (*),  one 
of  the  things  that  have  been  determined  to  be  sufficient  to 
show  that  it  is  not  pro  indiviso^  but  *is  joint  and  sev-  [646 
eral,  is  if  they  have  expressly  said,  "  We  two  mean  to  enter 
into  this  obligation  conjunctly."  I  confess  I  should  have 
been  very  much  inclined  to  think,  although  it  is  not  neces- 
sary to  decide  it,  that  when  they  say,  '*  We  or  the  survivor 
of  us  enter  into  it,"  it  would  be  much  the  same  as  if  thej 
had  said,  *' We  enter  into  it  conjunctly."  However,  it  is 
not  necessary  to  decide  that.  There  is  another  thing  which 
is  borne  out  by  all  the  Scotch  authorities,  namely,  if  the  two 

(*)  Aii/e,  p.  420. 
(•)  Erskines  Inst,  3,  3,  74;  Erbkine's  iVin.,  8,  3,  29;  Bell's  Prin.,  ss.  51,  62. 
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take  a  fund  or  an  estate  with  a  fidnciary  obligation  to  man- 
age it  for  somebody  else,  the  nature  of  the  case  requires  that 
it  should  be  jointly.  They  cannot  take  it  pro  indiviso^  each 
having  a  portion  of  it,  and  yet  manage  the  whole  as  one 
body  lor  the  benefit  of  those  who  are  beneficially  interested. 
Consequently,  when  it  appears  that  it  is  taken  in  trust  for 
somebody  else,  or  that  they  stand  in  a  fiduciary  relation  in 
respect  of  it  to  somebody  else,  that  is  quite  enough,  by 
itself  alone,  to  show  that  they  must  have  taken  it  conjointly 
so  as  to  be  jointly  and  severally  parties  entering  into  the 
obligation  ;  in  which  case  all  the  rest  would  follow  as  self- 
evident. 

Now,  in  the  present  case,  it  appeared  upon  the  face  of 
the  register,  and  of  the  transfer  too  for  that  matter,  that  the 
shares  were  taken  by  John  Gillespie  and  Thomas  Paterson 
and  the  survivor  of  them  "for  behoof  of  the  firm  of  Gillespie 
&  Paterson."  It  strikes  me  that  the  survivorship  alone  would 
make  a  very  strong  ground  indeed  for  saying  that  they  took 
it  jointly  and  severally  and  not  pio  indiviso ;  but  when  it 
comes  to  be  added  that  they  take  it  *'  for  behoof  of  the  firm  of 
Gillespie  &  Paterson,"  I  think  that  at  once  shows  on  the  face 
of  the  matter  that  as  they  professed  to  do  something  (I  need 
not  inq uire  how  much  or  how  little  they  would  actually  do)  for 
behoof  of  the  firm  of  Gillespie  &  Paterson ;  they  undertook 
it  for  the  purpose  of  doing  something  for  them  which  they 
could  not  have  done  if  they  took  it  pro  indiviso.  Therefore 
it  appears  to  me  that  thejr  sufficiently  expressed  their  inten- 
tion not  to  take  it  pro  mdiviso^  but  to  take  it  jointly  and 
severally.  That  is  quite  enough  to  show  that  the  decision 
of  the  court  below  is  right,  and  ought  to  be  affirmed. 

I  may  add  that  I  agree  with  the  view  which  I  think  is  ex- 
pressed more  strongly  by  Lord  Shand  (*),  but  which  is  also 
647]  expressed  by  the  *Lord  President,  that  inasmuch  as 
the  appellants  put  this  upon  the  register  to  be  seen  by  the 
creditors  of  the  bank  it  does  not  matter  whether  they  really 
were  holding  the  stock  for  the  benefit  of  the  firm  or  not.  It  is 
quite  enough  that  they  said  to  the  creditors  and  all  persons 
who  would  see  it,  "We  are  holding  this  *for  behoof  of" 
(which  I  think  can  have  no  other  sense  than  partially,  at 
all  events,  in  trust  for)  "  the  firm  of  Gillespie  &  Paterson." 
Their  saj^ing  that  was  enough  to  show  that  they  intended 
to  hold  it  not  proindiviso  but  jointly  and  severally,  and, 
having  done  so,  it  would  not  have  availed  them  if  they  could 
have  shown  that  they  were  not  in  fact  holding  it  for  the 
benefit  of  Gillespie  &  Paterson.     But  when  you  look  at  the 

(•)  Ani€,  p.  420. 
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facts  I  agree  with  the  Lord  President  that  what  is  stated 
upon  the  register  is  clearly  made  oat  and  strictly  accurate  ; 
that  they  were  holding  it  in  trast  for  the  firm. 
Lord  Gordon  concurred. 

Interlocvior  appealed  from  affirToed^  and  appeal 
dismissed  with  costs. 

Lords'  Journal,  Ist  July,  1879. 

Agent  for  appellants :   W.  A.  Loch. 
Agents  for  respondents :  Martin  &  Leslie. 


[4  Appeal  Cases,  648.] 
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*Cree,  Liquidator  of  the  Bonnington  Sugar  [648 
Refining  C5ompany,  Appellant;  and  Somervail  and 
Others  (Thomson's  Trustees),  Respondents  {^). 

Company — Winding-up — Purchase  hy  Company  of  its  own  Shares  in  the  Names 
of  Trustees^Trustees  Uable— Companies  Act,  1862,  ss.  85,  88,  98. 

One  of  the  articles  of  association  of  a  Scotch  joint  stock  limited  company  enacted 
that  "  No  transfer  of  any  shares  of  the  company's  stock,  either  upon  a  sale,  or  in 
consequence  of  the  bankruptcy  or  insolvency  of  any  shareholder,  or  in  consequence 
of  the  marriage  of  any  female  shareholder,  shall  be  valid  or  effectual  without  the. 
eonsent  of  a  majority  of  the  other  shareholders  expressed  in  writing ;  but  in  the 
event  of  the  other  shareholders  declining  to  consent  to  any  such  proposed  transfer 
of  shares  in  the  company,  they  shall  be  bound  to  take  such  shares  at  the  price 
offered  in  the  case  of  a  proposed  sale,  and  at  the  market  price  of  the  day  in  the  case 
of  a  proposed  transfer  for  any  other  cause."  Added  subsequently  by  special  resolu- 
tion :  '*  Unless  such  shares  shall  not  at  the  time  be  fully  paid  up,  and  the  reason  for  de- 
clining to  consent  be  that  the  directors  are  not  satisfied  with  the  proposed  transferee." 

Trustees  entered  upon  the  register  were  anxious  in  the  discharge  of  their  daty  to 
dispose  of  their  trust  shares,  which  consisted  of  100  £100  shares,  fifty  being  fully 
paid  up,  and  fifty  on  which  £l  per  share  had  been  paid.  After  negotiations,  the 
four  directors  by  special  minute  approved  of  the  purchase  by  three  of  themselves  of 
these  shares  to  be  held  in  trust  for  the  company.  A  transfer  was  executed  in  favor 
of  the  three  directors  "  in  trust  for  the  company ;"  and  their  names  were  entered 
upon  the  register  of  members,  with  the  same  designation.  The  money  paid  for 
the  shares  came  out  of  the  funds  of  the  company ;  and  thereafter  the  selling  trustees 
ceased  to  be  treated  as  having  ^ny  interest  therein.  At  the  next  general  meeting 
the  purchase  was  approved  of  by  a  majority  of  the  shareholders.  There  was  no 
other  transfer  or  transferees  proposed.  More  than  fifteen  months  after  the  trans- 
action the  company  was  wound  up  voluntarily,  and  calls  were  necessary  to  pay 
creditors.  In  an  application  by  the  liquidator  substantially  for  rectification  of  the 
register,  by  substituting  the  names  of  the  selling  trustees  for  those  of  the  three 
directors ;  it  being  admitted  that  all  parties  had  acted  with  perfect  good  faith  : 

HM,  affirming  the  decision  of  the  court  below,  that  the  names  ()f  the  three  per- 
sons—the three  directors — now  appearing  upon  the  register  as  *holcUng  [649 
these  shares  could  not  be  disturbed ;  the  transfer  to  them  being  valid  and  effectual, 
and  the  rights  of  creditors  having  intervened. 

(')  Affirming  16  Scot.  L.  Rei»r.,  33;  Court  Sess.  Ctw.,  vol.  6,  p.  80. 
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Hdd^  also,  dissentmg  from  the  opinion  of  the  majority  of  the  court  below,  Uiat 
the  above  article  of  association  did  not  give  any  power  to  the  company  to  become 
the  purchaser  of  its  own  shares,  nor  had  the  transaction  been  carried  on  under  its 
provisions.  • 

Oakea  v.  Turqtiand  (Law  Rep.,  2  H.  L.,  826,)  and  Jftfir  t.  City  of  Ohugw  BoMk 
{ante,  p.  337,)  followed. 

Per  Earl  Cairns,  L.C. :  The  directors  held  out  to  the  world  that  these  shares 
were  owned  by  individuals,  and  to  this  the  individuals  assented.  Beyond  this  creditors 
had  no  occasion  to  look,  and  they  would  be  entitled  to  assume  that  whatever  amount 
of  liability  attached  to  the  shares  was  assumed  by  the  individuals  in  whose  name 
they  stood,  and  that  this  liability  was  not  in  any  way  diminished  by  reference  to  the 
trust  on  which  they  were  held. 

Appeal  from  the  Second  Divison  of  the  Court  of  Session. 
The  interlocutor  appealed  against  was  made  on  a  petition 
by  the  appellant  as  liquidator  in  the  voluntary  winding-up 
of  the  Bonnington  Sugar  Refining  Company,  Limited,  pray- 
ing that  the  respondents'  names  should  be  put  upon  the 
list  of  contributories.  The  Lords  of  Session  refused  the 
prayer  of  the  petition  with  expenses. 

The  only  question  raised  and  brought  before  the  House 
was  whether  that  prayer  should  have  been  granted.  The 
facts  material  for  the  decision  of  that  one  question  were 
not  in  dispute.  The  Bonnington  Sugar  Refining  Company, 
Limited,  was  formed  in  1864  under  the  provisions  of  the 
Companies  Act,  1862.  The  memorandum  of  association 
was  as  follows : 

1.  The  name  of  the  company  is  The  Bonnington  Sugar 
Refining  Company,  Limited.  2.  The  registered  ofl^ce  of  the 
company  is  to  be  established  in  Scotland.  3.  The  object  for 
which  the  company  is  established  is  "  the  buying  and  selling 
of  sugar,  and  carrying  on  the  business  of  sugar  refining,  and 
all  processes  connected  therewith."  4.  The  liability  of  the 
shareholders  is  "limited."  5.  The  nominal  capital  of  the 
company  is  £60,000,  divided  into  600  shares  of  £100  each. 

The  12th  article  of  association  was  as  follows : 
No  transfer  of  any  shares  of  the  company's  stock,  either 
upon  a  sale,  or  in  consequence  of  the  bauKruptcy  or  insol- 
vency of  any  shareholder,  or  in  consequence  of  the  marriage 
of  any  female  shareholder,  shall  be  valid  or  effectual  with- 
out the  consent  of  a  majority  of  the  other  shareholders  ex- 
pressed in  writing  ;  but  in  the  event  of  the  other  sharehold- 
ers declining  to  consent  to  any  such  proposed  transfer  of 
shares  in  the  company,  they  shall  be  bound  to  take  such 
shares  at  the  price  offered  in  the  case  of  a  proposed  sale, 
and  at  the  market  price  of  the  day  in  the  case  of  a  proposed 
transfer  for  any  other  cause. 
By  special  resolution,  confirmed  24th  of  March,   1873, 
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the  following  words  were  added  to  the  said  12th  article : 
"Unless  such  shares  shall  not  at  the  time  be  *fully  [650 
paid  np,  and  the  reason  for  declining  to  consent  be  that  the 
directors  are  not  satisfied  with  the  proposed  transferee"  ('}. 

The  oriffinal  500  shares  of  £100  each  were  fully  paid  np. 
By  special  resolution  passed  on  the  24th  of  February,  and 
confirmed  24th  of  March,  1873,  it  was  agreed  to  increase  the 


(*)  Other  articles  of  the  copartner- 
ship dted  in  the  arguments  of  counsel, 
were  as  follows : 

"(16.)  If  the  requisitions  of  anj 
gach  notice  (for  payinent  of  calls)  are 
not  complied  with,  anj  share  in  respect 
of  whicn  such  notice  has  been  given 
may  at  anj  time  thereafter,  &fore 
pajment  of  aU  calls,  interest,  and  ex- 
penses due  in  respect  thereof  has  been 
made,  be  forfeited,  bj  a  resolution  of 
the  directors  to  that  effect. 

"(17.)  Any  shares  so  forfeited  shall 
be  deemed  to  be  the  property  of  the 
company,  and  may  be  disposed  of  in 
sach  manner  as  the  company,  in  gen- 
eral meeting,  thinks  fit. 

"(18.)  Any  member  whose  shares 
have  been  forfeited  shall  notwithstand- 
ing be  liable  to  pay  to  the  company  all 
cajQs  owing  upon  such  shares  at  the 
time  of  the  forfeiture. 

"(19.)  A  statutory  declaration  in 
writing,  that  the  call  in  respect  of  a 
share  was  made  and  notice  thereof 
giren,  and  that  default  in  payment  of 
the  call  was  made,  and  that  the  for- 
feiture of  the  share  was  made  by  a 
resolution  of  the  directors  to  that  effect, 
shall  be  sufficient  evidence  of  the  facts 
therein  stated,  as  against  all  persons 
entitled  to  such  share ;  and  such,  dec- 
laration and  the  receipt  of  the  com- 
pany for  the  price  of  such  share  shall 
constitute  a  good  title  to  such  share  ; 
and  a  certificate  of  proprietorship  shall 
be  delivered  to  a  purchaser,  and  there- 
upon he  shall  be  deemed  the  holder  of 
such  share,  discharged  from  all  calls 
due  prior  to  such  purchase,  and  he  shall 
not  be  bound  to  see  to  the  application 
of  the  purchase-money,  nor  shall  his 
title  to  such  share  be  affected  by  any 
irregularity  in  the  proceedings  in  ref- 
erence to  such  forfeiture  and  sale. 

"(20.)  The  directors  may,  with  the 
sanction  of  the  company  previously 
given  in  general  meeting,  convert  any 
paid  up  shares  into  stock. 

"(22.)  The  several  holders  of  stock 


shall  be  entitled  to  participate  in  the 
dividends  and  profits  of  the  company 
according  to  the  amount  of  their  re- 
spective interests  in  such  stock ;  and 
such  interests  shall,  in  proportion  to 
the  amount  thereof,  confer  on  the 
holders  thereof  respectively  the  same 
privileges  and  advantages  for  the  pur- 
pose of  voting  at  meetings  of  the  com- 
pany, and  for  other  purposes,  as  would 
nave  been  conferred  by  shares  of  equal 
amount  in  the  capital  of  the  com- 
pany. 

"(23.)  The  directors  may,  with  the 
sanction  of  a  special  resolution  of  the 
company  previously  given  in  general 
meeting,  increase  its  capital  by  the 
issue  of  new  shares. 

*'(24.)  Subiect  to  any  direction  to 
the  contrary  that  may  be  given  by  the 
meeting  that  sanctions  the  increase  of 
capital,  all  new  shares  shall  be  offered 
to  the  members  in  proportion  to  the 
existing  shares  held  by  them,  .... 
and  if  any  member  entitled  declines  to 
accept  such  shares,  the  directors  may 
dispose  of  the  same  in  such  manner  as 
they  think  most  beneficial  to  the  com- 
pany. 

"(25.)  Any  capital  raised  by  the 
creation  of  new  shares  shall  be  con- 
sidered as  part  of  the  original  capital, 
and  shall  be  subject  to  the  same  pro- 
visions with  reference  to  the  payment 
of  calls,  and  the  forfeiture  of  shares 
on  non-payment  of  calls,  or  otherwise, 
as  if  it  had  been  part  of  the  original 
capital. 

"(32.)  Seven  days'  notice  at  the 
least,  specifying  the  place,  the  day, 
and  the  hour  of  meeting,  and  in  case 
of  special  business,  the  general  nature 
of  such  business,  shall  be  given  to  the 
meml^ers  in  manner  hereafter  men- 
tioned, or  in  such  otlier  manner,  if  any, 
as  may  l>e  prescribed  by  iIih  company 
in  general  meeting  ;  but  the  non- receipt 
of  such  notice  hy  any  menii)er  shall 
not  invalidate  the  proceedings  at  any 
general  meeting.     Any  resolution  to  be 
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651]  capital  of  the  ^company  by  £50,000,  divided  into  500 
shares  of  £100  each,  to  be  offered  to  the  then  members  ia 
proportion  to  the  number  of  shares  held  by  them  respect- 
ively. On  the  new  shares  thus  issued  £1  only  was  paid  up; 
and  each  of  the  then  members  accepted  one  new  share  for 
each  original  share  held  by  him,  and  was  so  entered  on  the 
register. 

The  company  appears  to  have  been  a  bona  fide  commer- 
cial company.  Tne  shares  were  in  very  few  hands,  and 
seem  never  to  have  been  dealt  with  speculatively.  And 
during  the  whole  history  of  the  company,  for  fourteen  years, 
there  were  were  only  nineteen  transfers  of  shares  upon  sale. 
The  original  shareholders  were  closely  connected  with  each 
other — as  relatives  or  private  friends ;  and  the  new  share- 
holders who  were  admitted  to  the  company  were  similarly 
connected  with  the  original  partners.  In  1875  the  whole 
shares,  as  appears  by  the  register,  were  held  by  eighteen 
shareholders ;  one  was  James  Thomson,  who  was  then  a 
holder  of  100  shares,  fifty  being  old  fully  paid-up  shares, 
and  fifty  being  new  shares  on  which  £1  a  share  bad  been 
paid,  and  £99  a  share  remained  as  yet  uncalled  up.  He  died 
in  1876,  and  it  is  in  respect  of  the  liability  to  pay  the  £99  a 
share  on  the  fifty  shares  which  formed  part  of  his  estate 
that  the  question  is  raised  in  the  petition.  The  other  seven- 
teen shareholders  continued  to  be  on  the  register  till  March, 
1878,  when  the  resolution  to  wind  up  the  company  was 
passed. 

652]  *The  respondents,  Peter  Somervail,  Thomas  Som- 
ervail, Peter  Clouston,  Matthew  Bullock,  and  John  A.  Cal- 
lender,  were  the  trustees  and  executors  of  James  Thomson, 
and  had  got  themselves  placed  on  the  register  of  the  com- 
pany as  the  holders  of  his  old  and  new  shares.  Mr.  Thom- 
son had  by  his  will  directed  that  his  trust  property  should 
be  realized  ;  and  his  trustees,  on  the  26th  of  October,  1876, 
"after  mature  deliberation  resolved  that,  if  an  offer  of  not 
less  than  40  per  cent,  on  the  amount  paid  upon  the  shares 
were  received,  they  should  be  disposed  of, ' '  and  Mr.  Callender 

submitted  by  a  member  to  a  meeting,  address  as  entered  in  the  books  of  the 

beyond   the  matter  contained  in   the  company. 

notice  given  of  such  meeting,  shall  be  *'  (33.)  All  business  shall  be  deemed 
intimated  by  sending  a  copy  of  the  special  that  is  transacted  at  an  extra- 
resolution  to  the  registered  office  of  the  ordinary  meeting,  and  all  that  is  trans- 
company  at  least  seven  days  previous  acted  at  an  ordinary  meeting,  with  the 
to  the  meeting  ;  and  a  copy  of  such  in-  exception  of  sanctioning  a  divid*'i»4 
timation  shall  thereupon  be  forwarded  and  the  consideration  of  the  accounts, 
by  the  manager,  or  other  official  in  balance- sheets,  and  the  ordinaiy  report 
charge  for  the  time,  to  each  member's  of  the  directors." 
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was  authorized  to  accept  sach  an  offer  on  behalf  of  the 
trustees. 

Mr.  Callender,  besides  being  one  of  the  trustees  of  Thom- 
son, was  one  of  the  directors  of  this  company.  After  some 
negotiation  between  Mr.  Callender  and  Mr.  Rose,  who  was 
also  a  director,  it  was  arranged  that  the  shares  of  the  testa- 
tor should  be  purchased  by  the  directors  for  the  Bonnington 
Sugar  Refining  Company. 

On  the  17th  of  Ifovember,  1876,  a  minute  was  made, 
which  was  as  follows : 

Present:  Messrs.  Rose,  Crabbie,  Callender,  and  Weir, 
Directors.  C.  A.  Rose,  Secretary.  The  directors  unani- 
mously approved  of  the  purchase  by  Messrs.  Hugh  Rose, 
John  Crabbie,  and  John  Weir,  from  the  trustees  of  the  late 
Mr.  James  Thomson,  of  Helensburgh,  of  his  one  hundred 
shares  in  this  company  at  the  price  of  46  per  cent,  on  the 
original  cost ;  that  is  to  say,  the  fifty  old  shares  to  be  bought 
and  paid  for  at  the  rate  of  £46  per  share,  and  the  fifty  new 
shares  or  B  stock  in  the  same  proportion  on  paid-up  price. 
These  shares  to  be  held  by  them  in  trust  for  the  Bonnington 
Sugar  Refining  Company,  Limited. 

It  is  not  disputed  that  the  purchase-money  for  the  shares 
came  out  of  the  funds  of  the  company.  In  December,  1876, 
a  deed  of  transfer  of  the  shares  was  executed  by  each  of  the 
respondents,  and  also  by  Hugh  Rose,  John  Crabbie,  and 
John  Weir,  which  was  in  the  following  terms  : 

"We,"  Peter  Somervail,  Thomas  Somervail,  Peter  Clous- 
ton,  and  Matthew  Bullock,  ''as  trustees  of  the  late  James 
Thomson,"  *'in  consideration  of  the  sum  of  £2,272  lOs.  Od. 
sterling,  paid  to  us  as  trustees  foresaid,  by  Hugh  Rose,  John 
Crabbie,  and  John  Weir,  do  hereby  transfer  to  the  said" 
Rose,  Crabbie,  and  Weir,  in  "  trust  for  the  Bonnington 
Sugar  Refining  Company,  Limited,  Leith,  the  fifty  shares 
original  stock  of  £100  each,  numbered  226  to  276,  and  also 
the  fifty  shares  new  or  B  stock,  numbered  926  to  975,  all 
standing  in  our  names  as  trustees  foresaid  in  the  books  of 
the  Bonnington  Sugar  Refining  Company,  Limited,  to  hold 
unto  the"  said  Rose,  Crabbie,  and  Weir,  "in  trust  as  afore- 
said, their  executors,  administrators,  and  assigns,  subject 
to  the  several  conditions  on  *which  we  held  the  same  [653 
at  the  time  of  the  execution  hereof;  and  we,  the"  said 
Rose,  Crabbie,  and  Weir,  '*do  take  the  said  shares  in  trust 
as  aforesaid,  subject  to  the  same  conditions." 

In  the  register  of  shareholders  of  1876  an  entry  was  made 
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of  the  transfer,  aud  Rose,  Weir,  and  Grabble  were  entered 
as  transferees  in  these  words:  "Hugh  Rose,  John  Weir, 
and  John  Crabbie,  in  trnst  for  the  Bonnington  Sugar  Refin- 
ing Company,  Limited"  ('). 

The  register  for  18T7  remained  unaltered  at  the  time  when 
the  resolution  to  wind  up  the  company  was  come  to  in  March, 
1878,  more  than  a  year  after  the  11th  of  December,  1876, 
when  the  names  of  Kose,  Weir,  and  Crabbie  were  entered  as 
the  persons  who  were  the  holders  of  the  100  shares  which 
had  been  held  by  James  Thomson  in  his  lifetime. 

On  the  Ist  of  February,  1877,  the  first  general  meeting  of 
the  shareholders  after  the  purchase  of  the  shares  by  Rose, 
Weir,  and  Crabbie  in  trust,  was  held.  The  circular  con- 
vening the  meeting  was  in  general  terms,  and  did  not  specify 
the  exact  business  to  be  brought  before  the  meeting.  A( 
that  meeting  nine  out  of  the  seventeen  shareholders  were 

g resent,  representing  277  out  of  450  shares,  and  they  unani- 
54]  mously  approved  of  the  transfer.  At  *this  time  the 
company  was  prosperous,  and  it  was  announced  that  a  gross 
profit  of  £13,225  had  been  made  during  the  preceding  year. 
On  the  4th  of  February,  1878,  the  next  general  meeting 
was  held,  at  which  thirteen  out  of  seventeen  shareholders 
were  present,  representing  354  out  of  450  shares.  The  min- 
utes of  the  previous  general  meeting  narrating  the  approval 
of  the  purchase  were  read  and  unanimously  approved  of. 

(1)  The  two  entries  which  related  to  the  £100  shares  in  question  appeared  as 
follows  on  the  Register  of  IBTB*: 


Naof 

Name  of  Shareholder. 

AddreM. 

Oooapatton. 

held, 
original 
A  new. 

Date  of 
Transfer. 

To  whom  Tranitered 

The    late    James 
Thomson. 

Millview, 
Helensburgh. 

Merchant. 

100 

Feb.  16, 
1876. 

Peter  Somerrail, 
Thos.  Somerrail, 
Peter  Clouston, 
Matthew  Bui- 
lock,  and  Jolm 
A.  Callender, 
trustees  of  Jas. 
Thomson. 

Peter    Somervail, 
Thos.      Somer- 
vail,         Peter 
Clouston,  Mat- 
thew   Bullock, 
and    John     A. 
Callender. 

As  trustees  for 
the  late 

James    Thom- 
son, Esq., 

Helensburgh. 

1 

100 

Dec.  11, 
1876. 

Hugh  Rose,  John 
Weir,  and  John 
Crabbie,  in  trast 
for  the  BonniDg- 
ton  Sugar  Refin- 
ing Compan/, 
Limited. 

Yol  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  431 

H.L.(8c.)  Cree  v.  Somervail.  1879 

The  report  read  at  this  meeting  stated  that  the  year  had 
been  one  of  unexampled  calamity  in  the  history  of  the  com- 
pany. 

It  was  not  nntil  the  adjonrned  meeting  on  the  4th  of 
March,  1878,  more  than  fifteen  months  after  the  execution 
of  the  transfer,  that  any  objection  was  made  to  the  pur- 
chase by  the  shareholders.  At  that  meeting  a  protest  was 
tabled  by  two  shareholders,  one  of  whom  was  at  the  time 
threatening  proceedings  for  a  judicial  winding-up  of  the 
company. 

Owing  to  the  company's  difficulties  from  sustaining 
losses  a  special  resolution  was  passed  on  the  12th,  and  con- 
firmed on  the  27th  of  March,  1878,  to  wind  up  the  company 
voluntarily ;  and  the  appellant,  Mr.  James  Cree,  was  ap- 
pointed the  liquidator. 

A  call  of  £30  on  each  of  the  new  shares  was  subsequently 
made,  and  served  on,  inter  alios^  the  respondents,  who  re- 
fused to  make  payment  on  the  ground  that  fqr  more  than  a 
year  previous  to  the  winding-up  they  ha*  ceased  to  be 
shareholders.  The  full  extent  of  the  calls  not  being  sufii- 
cient  to  meet  the  liabilities  of  the  company,  the  liquidator, 
being  advised  that  the  purchase  of  snares  by  Rose,  Weir, 
and  Grabble  in  trust  was  ultra  vires  of  the  directors,  pre- 
sented a  petition  to  the  Court  of  Session  for  the  purpose  of 
having  the  names  of  the  respondents  as  the  trustees  for 
James  Thompson  placed  on  the  list  of  contributories  in  re- 
spect of  the  fifty  new  £100  shares  upon  which  £1  had  been 
paid  up. 

The  respondents  lodged  answers,  and  submitted  that  the 
prayer  of  the  petition  ought  not  to  be  granted,  in  respect 
that  they  had  long  ceased  to  be  members  of  the  company  ; 
more  particularly  (1.)  The  transaction  was  a  bona  fide  pur- 
chase and  sale  for  a  fair  consideration,  and  was  warranted 
by  the  provisions  of  the  articles  of  association ;  (2.)  It 
was  on  various  occasions  ratified  and  approved  by  the 
shareholders,  and,  separatim,  was  acquiesced  in  by  them  ; 
*(3.)  The  shareholders  and  the  liquidators  are  barred  [655 
by  mora  and  change  of  circumstances  from  repudiating  the 
transaction.  A  proof  was  allowed  by  the  court,  and  evi- 
dence was  led  which  bore  out  the  above  facts. 

On  the  25th  of  October,  1878,  the  Court  of  Session  (Lord 
Ormidale  dissenting)  refused  to  make  any  order  removing 
the  names  of  Rose,  Weir,  and  Crabbie  from  the  register, 
holding,  that  the  transfer  to  them  was  valid  and  effectual  (*). 

0  Court  Seas.  Gas.,  4th  Series,  vol.  vi,  p.  80;  Scot.  Law  Rep.,  vol.  xvi,  p.  88. 
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On  appeal, 

May  13,  15.  Mr.  Benjamin,  Q.C.,  and  Mr.  Davey.  Q.C., 
for  the  appellant,  while  admitting  that  all  parties  had  acted 
with  perfect  bona  fides,  and  that  there  was  no  dispute  as  to 
the  facts,  contended  that  the  articles  of  association  of  the 
Bonnington  Sugar  Refining  Company  gave  no  power  to  the 
company  to  purchase  its  own  shares,  and  without  such  ex- 
press power  the  purchase  in  trust  for  the  company  by  thrt?e 
of  the  directors  was  ultra  vires.  It  was  void  oA  initio,  and 
therefore  incapable  of  ratification  by  the  shareholders.  The 
respondents  relied  on  the  12th  article  ;  but  the  true  meaning 
of  that  article  was  that  if  the  shareholders  did  not  consent 
to  the  admission  of  any  proposed  transferee,  then  it  became 
the  duty  of  the  objecting  shareholders  to  take  the  stock 
themselves,  and  many  of  the  transfers  showed  this  was  the 
way  in  which  this  article  had  been  carried  out.  It  never 
intended  to,  nor  did  it  in  fact,  give  authority  for  the  pur- 
chase by  the  company  of  its  own  shares.  Also  no  oppor- 
tunity had  been  given  to  the  shareholders  to  purchase 
themselves,  or  to  object  to  any  proposed  transferee. 
.  The  three  persons  Rose,  Weir,  and  Grabble,  now  on  the 
register  as  the  holders  of  Thomson's  shares,  were  not,  as  a 
matter  of  fact,  before  the  House,  though  served  with  the 
petition  ;  but  they  had  an  indemnity  against  the  company, 
therefore  the  question  came  back  to  the  same  thing  as  a 
purchase  by  the  company.  The  only  question  was,  had  the 
respondents'  names  been  omitted  from  the  register  without 
sufficient  cause?  Under  the  combined  powers  contained  in 
sects.  98,  36  of  Companies  Act,  1862,  the  register  could  be 
restored  to  its  original  state  before  the  purchase.  [They 
656]  *cited  Riche  v.  ^Ashbury  Railway  Carriage  Com- 
pany{^)\  Ex  parte  Kintrea  {^)  ZvZueta's  Claim  {*);  Muir 
V.  Glasgow  Bank  (*) ;  Hope  v.  International  Mnancial  So- 
ciety (') ;  see  also  Oakes  v.  Turquand  (•).] 

Mr.  Herschell,  Q.C.,  and  Mr.  H.  A.  Oiffard,  for  the  re- 
spondents, maintained  that  this  was  in  effect  a  proceeding 
by  the  liquidator  in  favor  of  persons  who  were  now  on  the 
register,  to  relieve  them  of  liability.  The  company  here 
had,  in  consistency  with  its  private  nature,  a  right  of  pre- 
emption of  its  own  shares,  in  order  to  guard  against  the  in- 
troduction of  partners  who  might  be  obnoxious:  articles 
12  and   also  17  of  association  (').      But  apart  from  any 

(I)  Law  Rep.,  7  H.  L.,  663;    14  Eng.  (*)  Ante,  p.  286. 

I.  \^i.  (»)  4  Ch.  D..  827  ;  19  Eng.  R.,  8S8. 

(')  Law  Rep.,  6  Ch.  Ap.,  96,  (•)  Law  Rep.,  2  H.  L.,  826. 

(«)  Ibid,  444  ;  Law  Rep.,  9  Eq.,  270.  O  Anit,  pp.  887,  888. 
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such  right  the  sale  here  was  competently  made,  and  the  re- 
spondents were  effectually  divested  by  the  transfer  to  the 
three  persons  Rose,  Weir,  and  Crabbie,  who  were  suijurU^ 
and  wno  had,  as  between  the  respondents  and  the  company, 
no  le^l  incapacity  to  hold  shares.  If  the  transferees,  act- 
ing without  proper  authority,  took  on  a  trust  which  might 
be  a  void  trust,  the  transferees  must  bear  the  burden  of  the 
contract.  But  there  was  no  illegality  in  these  three  per- 
sons, who  were  directors,  holding  these  shares  in  trust  for 
the  company ;  and  a  majority  of  the  shareholders  had  rati- 
fied the  transaction.  The  capital  of  the  company,  which 
meant  the  shares,  had  not  been  reduced,  for  the  shares  were 
still  in  existence.  When  the  transfer  was  executed,  the 
company  bad  just  earned  a  large  profit ;  and  for  more  than 
a  year  the  respondents  had  ceased  to  have  any  interest  in 
the  company :  see  38th  sect.  Companies  Act,  1862.  Riche 
V.  AsTibury  Railway  Carriage  Company^)  did  not  apply. 
[They  also  cited  and  commented  on  Ward  and  Henry'* 8 
Clw€(*);  Ex  parte  Ward's  Ca^e{*);  Ex  parte  Sargent' a 
Case{*) ;  ElkingtorCs  CaseO  ;  and  Nos.  17,  22,  25,  of  the 
articles  of  assocition  of  the  company  (*).] 

Mr.  Benjamin^  Q.C.,  in  reply. 

*The  Law  Peers  having  taken  time  to  consider  [657 
their  judgment,  delivered  the  following  opinions : 

June  20.  Earl  Cairns,  L.C.:  Mjr  Lords,  I  understand 
from  the  judgments  of  the  learned  judges  of  the  Court  of 
Session  in  this  case  that  Lord  G-ifford  and  the  Lord  Justice 
Clerk  0,  who  formed  the  majority  of  the  court,  and  who 
decided  in  favor  of  the  respondents,  were  of  opinion  that 
the  Bonnington  Sugar  Refining  Conipan^  had  by  the  opera- 
tion of  the  12th  of  its  articles  of  association  the  power  of 
purchasing  its  own  shares.  I  am  unable  to  adopt  that  in- 
terpretation of  the  12th  article.  It  may  be  open  to  doubt 
by  what  persons  or  in  what  manner  shares  within  the  mean- 
ing of  that  article  are  to  be  bought  in  the  event  of  the  neces- 
sary consent  to  a  transfer  being  refused ;  but  it  is  perfectljr 
clear  to  me  that  in  the  case  beiore  your  Lordships  that  arti- 
cle was  not  brought  into  operation ;  no  person  intended  to 
act  or  supposed  he  was  acting  under  it,  and  any  sweeping 
determination   by  the  company,   or  «the  shareholders,   to 

(')  Law  Rep.,  %H.  L.,  66S;  14  Eng.  (»)  Law  Rep.,  2  Ch.  App.,  511,  at  page 

R.,  42.  622. 

H  Law  Rep.,  2  Ch.  App.,  431.  («)  Ante,  p.  888. 

(^  Law  Rep.,  8  fx.,  180.  (^)  Court  Seas.   Gas.,  4th  Series,  vol 

(*)  Law  Rep.,  17  Eq.,  278;  7  Eng.  R.,  vi,  pp.  91,  102. 
818. 

33  Eng.  Rep.  28 
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refuse  assent  to  transfers  under  that  article,  for  the  purpose 
of  becoming  themselves  owners  of  the  shares,  would,  in  my 
opinion,  have  been  an  exercise  not  in  bona  flde  of  the  power 
given  by  that  article. 

The  appellant  is  the  liquidator  of  the  company,  and  he 
applies  to  the  court  to  find  that  the  names  of  the  respon- 
dents should  be  placed  on  the  list  of  contributories  of  the 
company  in  respect  of  fifty  shares  on  which  £1  a  share  has 
been  paid  up.  He  makes  this  application  under  the  com- 
bined operation  of  the  98th  and  35th  sections  of  the  Com- 
panies Act,  1862,  and  the  application  becomes,  as  was 
admitted  at  the  bar,  an  application  to  the  court  under  the 
36th  section  to  rectify  the  register  by  removing  the  names 
of  Rose,  Weir,  and  Grabble,  who  now  stand  upon  the  regis- 
ter in  respect  of  these  shares,  and  by  substituting  the  names 
of  the  respondents,  upon  the  ground  that  the  former  have 
been  entered  without  sufficient  cause,  and  that  the  names  of 
the  respondents  have  been  without  sufficient  cause  omitted 
from  the  register. 

My  Lords,  there  appears  to  me  to  be  no  doubt  as  to  the 
658]  circumstances  *under  which  the  change  of  names  in 
the  register  took  place.  The  shares  belonged  to  the  late 
Mr.  James  Thomson,  and  the  respondents  are  his  trustees. 
The  company  through  its  directors  were  willing  to  buy  and 
the  respondents  were  willing  to  sell  these  shares,  and  an  ar- 
rangement was  made  that  Kose,  Grabble,  and  Weir  shouIA 
purchase  the  shares  and  hold  them  for  the  company.  This 
18  made  perfectly  clear  by  the  minute  of  the  meeting  of  the 
directors  of  the  17th  of  iJ^ovember,  1876.  [Having  read  the 
minute,  ante^  p.  662.] 

It  is  not  disputed  that  the  purchase-money  for  the  shares 
came  out  of  the  funds  of  the  company.  A  transfer  of  the 
shares  was  made  by  the  respondents.  [Having  read  the 
transfer,  set  out  ante^  p.  652.]  In  the  register  of  share- 
holders an  entry  was  made  of  the  transfer,  and  Rose,  Weir, 
and  Grabble  were  entered  as  transferees  in  these  words: 
'*Hugh  Rose,  John  Weir,  and  John  Grabble  in  trust  for 
the  Bonnington  Sugar  Refining  Gompany,  limited." 

All  this  took  place  on  the  11th  of  December,  1876,  more 
than  fifteen  months  before  the  winding-up  of  the  company. 

In  th^  argument  at  your  Lordships'  bar  it  was  strongly 
urged  that  the  effect  of  the  transaction  was  the  same  as  if 
the  company  had  obliterated  these  shares  from  their  capi- 
tal, or  had  taken  a  transfer  of  them  into  their  own  name. 
It  was  said  that  the  transaction  and  every  part  of  it  was  ab- 
solutely void  ;  that  the  respondents  were  to  be  looked  upon 
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as  they  stood  on  the  register  before  the  11th  of  December, 
1876 ;  and  that  no  attention  was  to  be  paid  to  the  transfer 
into  the  names  of  Rose,  Weir,  and  Crabbie. 

I  cannot  take  this  view  of  the  case.  I  do  not  express  any 
opinion  as  to  what  rights  there  may  be,  or  as  to  whether 
there  are  any  rights,  on  the  part  of  the  company,  or  those 
who  represent  them,  to  recall  the  money  paid  to  Mr.  Thom- 
son's trustees,  nor  is  it  necessary  that  I  sliould  express  any 
opinion  as  to  what  the  rights  of  the  shareholders  of  the  com- 
pany inter  se  might  be  if  there  were  no  creditors  to  be  con- 
sidered. But  the  rights  of  creditors  have  intervened,  and 
those  rights  the  liquidator  represents  as  well  as  the  rights 
of  the  company,  ilose.  Weir,  and  Crabbie  have  been  on 
the  register  as  the  persons  responsible  for  these  shares  dur- 
ing a  period  of  upwards  of  a  year.  There  is  no  doubt  that 
*they  came  into  that  position  expecting  to  be  indem-  [659 
nified  by  the  company  for  anything  they  might  be  called 
upon  to  pay,  and  that  indemnity  they  may  not  be  able  to 
enforce ;  but  with  that  matter  it  appears  to  me  the  creditors 
have  nothing  to  do.  To  outside  creditors  they  stand  upon 
the  list  just  as  any  other  persons  professing  to  hold  shares 
upon  trust,  and  creditors  are  not  concerned  to  inquire  into 
the  rights  existing  between  them  and  those  for  whom  they 
profess  to  be  trustees.  It  appears  to  me  to  be  clear,  accord- 
ing to  the  principles  laid  down  by  this  House  in  Oalces  v. 
Turqtcand  Q)j  thsit  Rose,  Weir,  and  Crabbie  could  not  as 
against  the  creditors  come  forward  and  claim  to  have  their 
own  names  taken  oflP  the  register,  and  so,  in  my  opinion, 
neither  can  the  appellant  do  this  in  order  that  he  may  place 
upon  it  the  names  of  the  respondents. 

It  was  contended  in  the  argument  at  the  bar  that  the  prin- 
ciple on  which  Muifs  Case  (*)  was  decided  in  the  Glasgow 
Bank  litigation  ought  to  tell  in  favor  of  the  appellant.  I 
look  upon  that  decision  as  opposed  to  the  appellant's  argu- 
ment. The  directors  of  the  company  in  purchasing  these 
shares  felt  that  it  was  requisite  that  the  shares  should  be 
held  out  to  the  world  upon  the  register  as  owned  by  indi- 
viduals, and  to  this  the  individuals  assented.  Beyond  this 
creditors  had  no  occasion  to  look,  and  they  would  be  enti- 
tled to  assume,  according  to  the  decision  in  Muifs  Case^ 
that  whatever  amount  of  liability  attached  to  the  shares  was 
assumed  by  the  individuals  in  whose  name  they  stood,  and 
that  this  liability  was  not  in  any  way  diminished  or  dero- 
gated from  by  the  reference  to  the  trust  upon  which  they 
were  held. 

0)  Law  Rep.,  2  H.  L.  826.  {«)  Ante,  p.  286. 
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I,  therefore,  move  your  Lordships  that  the  appeal  be  dis- 
missed with  costs. 

Lord  Hatherley  :    My  Lords,  I  entirely  concur. 

The  question  whether  or  not  this  company  has  power  to 
reduce   its  own  capital,  and  whether  or   not  it  can  do  so 
by  virtue  of  the  operation  of  the  12th  clause  of  the  articles 
of  agreement,  appears  to  me,  as  it  has  appeared  to  my  no- 
ble and  learned  friend,  to  be  wholly  beside  the  question  we 
have  now  to  consider.     In  the  transaction  which  took  place 
660]    *  there  was  no  attempt  to  absorb  or  merge  the  capital 
of  the  company ;    on  the  contrary,  the  company  seems  to 
have  thought  it  right  that  it  should  be  carefully  preserved 
from  such  merger — that  these  shares  should  be  carefully 
kept  distinct  and  separate  from  the  general  body  of  the  cap- 
ital of  the  company  which  might  be  considered  to  be  (if 
there  be  any)  unappropriated,  by  taking  care  that  the  shares 
themselves  should  be  vested  in  the  persons  named  (and 
whom  it  is  now  sought  to  remove  from  the  register)  as  actu- 
ally owning  those  shares  ;   as  keeping  those  shares  on  foot 
for  the  benefit  of  the  company,  it  is  true,  but  as  owning 
those  shares  distinct  from  the  rest  of  the  shares.     As  to  any 
question  of  diminishing  the  capital,  or  of  merging  the  capi- 
tal by  what  was  done,  I  see  no  trace  of  it.     Then  I  see  no 
facts  to  support  the  argument  that  the  transaction  was  such 
that  it  must  have  been  known  to  all  parties  concerned,  I 
mean  to  strangers  as  well  as  to  proprietors  in  the  company, 
how  the  transaction  had  been  brought  about.     Now  all  they 
would  see  upon  the  register  would  be  this  ;  in  place  of  those 
gentlemen  who  had  held  the  shares  as  the  trustees  of  Mr. 
Thomson  (the  respondents),  they  would  see  as  owners  of 
these  shares  the  names  of  Rose,  Grabble,  and  Weir,  and 
they  would  see  as  a  fact  that  they  had  come  in  by  assign- 
ment from  the  trustees  of  Mr.  Thomson.     They  would  see 
further  that  they  held  these  shares  in  trust  for  the  company, 
but  there  would  be  no  impossibility  of  their  having  come  in 
in  a  perfectly  legitimate  way.     I  am  not  pronouncing  any 
opinion  upon  the  other  view  of  the  case,  namely,  supposing 
this  had  oeen  an  attempt  to  merge  the  shares,  but  I  say 
merely  there  was  nothing,  as  the  matter  now  stood,  before 
the  eyes  of  any  stranger,  considering  whether  he  should 
become  a  shareholder  in  this  company  or  not,  to  call  for 
further  investigation  on  his  part.     He  would  see  that  cer- 
tain shares  had  been  taken  by  persons  who  had  accepted 
the  position  of  shareholders  in  the  full  sense  and  were  en- 
titled to  a  share  of  all  profits  and  liable  in  respect  of  all 
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losses  sastained  by  the  company,  but  still  as  trustees  for 
the  compauy. 

The  question  arising  from  their  being  trustees  (I  do  not 
now  say  trustees  for  the  company)  was  disposed  of  in  Muir 
V.  The  City  of  Glasgow  Bank  (*).  The  mere  fact  of  their 
being  trustees  would  *not  be  a  thing  that  would  re-  '  [661 
quire  a  purchaser  to  investigate  the  matter  further.  As  to 
tneir  being  trustees  for  the  company,  that  might  be  perfectly 
legitimate  and  lawful,  whatever  view  be  taken  of  this  case. 
I  am  not,  as  I  have  said,  pronouncing  any  opinion  as  to  what 
would  have  happened,  if  the  nature  of  the  transaction  had 
been  different,  if  it  had  been  for  the  purpose  of  merging  the 
shares.  But  those  shares  might  have  become  vested  in  a 
variety  of  ways  in  trustees  for  the  company,  without  their 
being  necessarily  the  purchasers  of  them.  For  instance, 
Mr.  Thomson  by  his  own  will  might,  if  he  had  thought  fit, 
or  if  he  had  thought  such  a  course  was  desirable  for  his  own 
purposes,  have  made  a  bequest  of  these  very  shares  to  cer- 
tain persons  as  trustees  for  the  company,  or  he  might  have 
made  a  bequest  of  them  to  the  company  itself,  and  the  com- 
pany might  have  found  trustees  to  hold  the  shares  as  trustees 
for  them,  and  to  be  answerable  to  third  parties  in  respect  of 
them. 

That  being  so,  I  apprehend  that  there  is  nothing  to  induce 
us  to  say  now,  after  these  shares  have  been  registered,  as  - 
they  have  been,  and  after  they  have  been  open  to  all  the 
world  as  so  registered,  for  more  than  a  year,  that  the  course 
can  be  taken  of  removing  these  names  from  the  register  for  the 

Jurpose  of  putting  in  the  names  of  the  original  parties  who 
eld  the  shares.  1  think  that  would  be  entirely  in  the  face 
of  the  decision  in  Oakes  v.  Turquand  (').  The  parties  are 
met  on  the  one  hand  by  the  decision  in  Oakes  v.  Tur- 
quand (*),  when  they  seek  to  remove  from  the  register  the 
names  which  creditors  may  have  seen  there  for  fifteen 
months ;  and,  on  the  other  hand,  if  they  seek  to  remove 
those  names  from  the  register  in  consequence  of  their  being 
entered  as  trustees  on  the  register,  then  they  are  met  by  the 
case  of  Muir  v.  The  City  of  Olasgow  Bank  (*).  Therefore 
they  are  met  either  way,  and  unless  there  is  some  third 
groand  of  acting,  which  has  not  yet  come  in  controversy 
with  reference  to  matters  of  this  description,  the  application 
must  fail.  I  do  not  say  whether  there  might  be  any  other 
groand  on  which  a  controversy  might  be  raised,  but  unless 
they  could  make  out  that  these  shares  had  been  actually 
merged,  if  the  question  had  arisen  before  us  as  to  whether 

Q)  Ante,  p.  286.  («)  Law  Rep.,  2  H.  L.,  825. 
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there  was  a  power  of  mergiDg  capital,  or  some  questioa  sach 
662]  3,8  that,  which  was  ^attempted  to  be  argued,  bnt  not 
very  successfully,  except  upon  some  new  ground  such  as 
that,  I  do  not  see  why  that  which  is  sought  by  the  liquidator 
should  be  conceded  to  him. 

I  think  the  proper  course  was  taken  by  the  learned  judges 
in  the  Court  of  Session,  namely,  to  refuse  to  make  any  order 
removing  these  names  from  the  register,  and  I  think  that 
your  Lordships'  House  should  sanction  that  course ;  and 
the  consequence  follows  that  this  appeal  should  be  dis- 
missed. 

Lord  O'Hagan:  My  Lords,  concurring  as  I  do  in  the 
conclusion  at  which  my  noble  and  learned  friend  on  the 
woolsack  has  arrived,  and  in  the  reasons  which  he  has 
very  succinctly  given  to  your  Lordships,  I  do  not  think  it 
necessary  to  repeat  those  reasons  or  to  restate  the  short  facts 
on  which  they  have  been  founded.  I  shall  merely  say  a 
few  words  in  sustainment  of  the  view  expressed  by  my  noble 
and  learned  friend. 

The  real  purpose  of  the  appellant  is  to  obtain  a  rectifica- 
tion of  the  register  by  substituting  the  names  of  the  respon- 
dents, as  former  holders  of  the  shares,  for  those  of  the 
persons  in  whom  they  are  at  present  vested.  I  do  not  think 
that  we  are  warranted  in  permitting  this,  upon  any  of  the 
grounds  presented  at  the  bar.  No  doubt  the  whole  transac- 
tion was  WTia  fide.  No  doubt,  Messrs.  Rose,  Grabble,  and 
Weir  openly  and  honestly  purchased  the  shares  in  trust  for 
the  Bennington  Company;  and,  no  doubt,  the  money  which 

Said  for  them  was  supplied  from  the  funds  of  that  company. 
>n  these  points,  the  transfer  from  the  trustees  and  the  reso- 
lution of  approval  of  the  17th  of  November,  1876,  furnish 
conclusive  evidence,  and  there  is  no  real  controversy  as  to 
the  facts.  Neither  has  there  been  any  as  to  the  legal  inca- 
pacity of  the  company  to  become  the  purchaser  of  its  own 
shares,  unless  the  purchase  was  authorized  by  the  memo- 
randum and  articles  of  association.  And,  on  the  construc- 
tion of  the  12th  of  those  articles,  I  am  not  prepared  to  say 
that  my  opinion  concurs  with  that  of  the  majority  of  the 
Scottish  judges,  which  notwithstanding,  in  the  result  and 
for  other  reasons,  I  approve.  If  I  were  driven  to  sustain 
their  judgment  merely  on  that  section,  I  should  more  than 
hesitate.  There  is  much  obscurity  in  the  wording  of  it ;  but 
663]  it  seems  to  me  to  have  *been  framed  diver  so  intwtu:  to 
regard  a  state  of  things  such  as  we  have  not  to  deal  with,  and 
never  to  have  been  contemplated  as  warranting  the  impeached 
act  of  purchase,  at  the  time  when  that  act  was  done.    It 
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goiuts  to  a  transaction  by  individual  shareholders  and  not 
y  the  company,  and  the  chairman,  Mr.  Rose,  states  ex- 
pressly that  the  right  of  pre-emption  set  forth  in  the  12th 
article  "  was  never  exercised."  So  far,  I  am  disposed  to  go 
with  the  very  able  judgment  of  Lord  Ormidale. 

But,  however  irregular  may  have  been  the  proceeding  by 
which  the  present  registered  shareholders  acquired  posses- 
sion of  the  shares,  whatever  may  be  ultimately  the  legal 
ascertainment  of  their  relations  with  the  company  for  which 
they  bought  in  trust,  and  from  which  they  were  reason- 
ably justified  in  expecting  indemnity,  and  whether  or  no 
the  soareholders  could  be  successful  in  seeking  a  return  of 
the  money  advanced  to  the  trustees — I  do  not  see  that  we 
can  now  obliterate  from  the  register  the  names  of  the  pur- 
chasers and  put  others  in  their  place.  I  agree  with  the 
Lord  Chancellor  that  such  a  rectification  could  not  be 
effected  at  the  instance  of  the  registered  transferees,  and  no 
sufficient  reason  has  been  given  for  making  it  at  the  instance 
of  the  liquidator. 

Messrs.  Rose,  Grabble,  and  Weir,  thought  proper,  at  the 
desire  of  the  company,  to  buy  the  shares.  They  paid  the 
price :  they  took  the  transfer :  they  allowed  themselves  to 
be  registered  and  incurred  all  the  responsibilities,  and  ac- 
quired all  the  rights,  attendant  on  registration :  they  held 
themselves  out  to  the  world  as  the  owners  of  the  shares  and  - 
pledged  their  credit  to  those  who  had  dealings  with  the  com- 

Siny.  And,  having  regard  to  the  principles  on  which  this 
ouse  has  acted,  very  recently,  in  a  series  of  most  painful 
cases  (*),  I  cannot  see  that  they  could  be  exonerated  in  a 
proceeding  against  them  by  creditors  whilst  their  names 
remain  on  the  register,  or  that  they  would  be  able  to  procure 
exoneration  by  any  attempt  to  alter  the  entries  there.  If 
such  an  alteration  could  not  be  made,  affecting  their  position 
and  the  relations  and  liabilities  of  those  connected  with 
them,  by  any  effort  of  their  own,  it  seems  to  me  impossible 
to  hold  that  the  liquidator  can  prevail,  when  he  asks  to  sub- 
stitute one  set  of  names  *for  another  and  diminishes,  [664 
it  may  be  in  a  most  serious  way,  the  value  of  the  security 
on  which  creditors  may  have  relied. 

The  disclosure  of  the  fiduciary  character  of  the  registered 
transferees  could  not,  this  House  has  held,  diminish  their 
personal  liability.  It  might  afford,  as  Lord  Gifford  observes 
in  the  case  before  us,  "a  very  good  proof  of  trust  as  in  a 
question  between  them  and  the  beneficiaries  for  whom  they 
are  trustees."    But  the  statement  was  dictated  by  themselves 

(»)  Ante,  p.  886. 
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and  not  by  the  persons  assigning  to  them ;  and  it  did  not 
concern  those  to  whiom  their  voluntary  acceptance  of  the 
position  of  registered  shareholders  made  them  responsible. 
Whatever  may  have  been  the  original  taint  of  the  transaction 
or  the  effect  of  the  suj[)sequent  ratification  by  which  it  is  said 
to  have  been  validated,  and  whether  as  between  the  com- 
pany and  their  trustees  it  was  valid  or  not,  I  do  not  think 
that  we  can  now  alter  the  condition  of  the  register  with  sach 
consequences  as  I  have  indicated  ;  and  I  therefore  support 
the  proposal  made  by  my  noble  and  learned  friend. 

Lord  Blackburn,  having  stated  the  facts  as  above,  at 
p.  649 : — I  agree  with  the  opinion  expressed  by  the  noble 
and  learned  Lords  who  have  already  spoken  that,  whatever 
be  the  true  construction  of  the  12th  article  the  parties  in  this 
case  were  not  acting  under  it. 

By  sect.  23  of  the  Companies  Act,  1882,  every  person  who 
has  agreed  to  become  a  member  of  a  company  under  this 
act,  and  whose  name  is  entered  on  the  register  of  members, 
shall  be  deemed  to  be  a  member  of  the  company;  and  by 
sect.  37  the  register  of  members  shall  be  prima  facie  evi- 
dence of  any  matters  by  this  act  directed  or  authorized  to 
be  inserted  therein  ;  but  independently  of  sect.  37  what  was 
entered  on  the  register  was  true ;  the  transferees  had  agreed 
to  become  members  of  the  company. 

If  this  had  been  an  English  or  Irish  company  no  notice  ^f 
any  trust  could  have  been  entered  on  the  register.  But  as 
this  was  a  Scotch  company  it  was  lawful  to  enter  a  notice  of 
trust  on  the  register,  and  accordingly  it  is  entered  that  the 
transferees  held  the  shares  *4n  trust  for  the  Bennington  Su- 
gar Refining  Company,  Limited,"  and  so  much  the  creditors 
665]  ought  to  have  known.  On  *this  much  the  appel- 
lant's argument  was  founded.     I  will  notice  it  presently. 

In  the  meantime  I  will  proceed  to  state  those  matters 
which  are  not  stated  on  the  register,  and  which,  being  un- 
known to  those  who  during  those  fifteen  months  trusted  the 
company,  cannot  diminish  the  rights  of  the  creditors.  If 
the  creditors  (or  the  liquidator  acting  for  them)  had  made  a 
case  that  the  transferees  were  men  of  straw,  whilst  the  orig- 
inal transferors  were  solvent ;  or  any  other  cas«  showing 
that  the  keeping  of  the  register  as  it  is  was  prejudicial  to  tbe 
creditors,  and  on  that  ground  had  sought  to  have  the  regis- 
ter rectified,  different  considerations  would  arise;  but  no 
such  case  is  set  up.  The  transferees  are,  as  far  as  appears, 
(juite  as  capable  of  paying  the  calls  as  the  transferors,  and 
in  truth  this  seems  really  to  bean  application.in  the  interest 
of  Messrs.  Rose,  Weir,  and  Crabbie,  who,  if  they  have  any 
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ground  for  removing  their  names,  should  make  the  applica- 
tion themselves,  and  not  in  the  name  of  the  liqaidator. 

The  testator  Thomson  had  by  his  will  directed  that  his 
trust  property  should  be  realized ;  and  his  trustees  on  the 
25th  of  October,  1876,  "after  mature  deliberation  resolved 
that,  if  an  offer  of  not  less  than  40  per  cent,  on  the  amount 
paid  upon  the  shares  were  received,  they  should  be  disposed 
of,"  and  Mr.  Callender  was  authorized  to  accept  such  an 
offer  on  behalf  of  the  trustees. 

Mr.  Callender,  besides  being  one  of  the  trustees  of  Thom- 
son, was  one  of  the  directors  of  this  company.  After  some 
negotiation  between  Mr.  Callender  and  Mr.  Rose,  who  was 
also  a  director,  it  was  arranged  that  the  shares  of  the  testa- 
tor should  be  purchased  by  the  directors  for  the  Bennington 
Sugar  •Refining  Company.  There  was  no  disguise  about 
the  matter ;  a  minute  was-  made  which  has  been  already 
read  ('). 

The  transfer  was  then  prepared,  and  the  price  was  paid 
out  of  the  funds  of  the  company,  and  Mr.  Callender  at  least 
knew  that  price  was  paid  out  of  the  funds  of  the  company, 
which  I  think  ought  not  to  have  been  done,  though  it  is 
probably  not  necessary  for  your  Lordships  to  decide  this. 

It  has  been  argued  that  this  transaction  was  illegal  as 
being  an  attempt  to  reduce  the  amount  of  the  share  capital, 
and  in  effect  *extinguish  the  100  shares.  It  certainly  [666 
was  not  intended  to  have  any  such  effect ;  and  though,  if 
the  shares  had  been  conveyed  direct  to  the  company  and  the 
com  pan  jr  been  entered  on  the  register  as  holders  of  these 
shares,  it  might  have  been  argued  that  (whatever  was  in- 
tended) the  legal  effect  was  to  extinguish  the  shares,  no  such 
consequence  follows  from  conveying  the  shares  to  three  men 
sui  juriSy  fully  competent  to  agree  to  be  members  of  the 
company,  and  able  to  fulfil  all  the  conditions  attending  on 
being  members ;  and  entering  their  names,  with  their  assent 
as  the  persons  holding  the  shares,  though  at  the  same  time 
declaring  on  the  register  that  the  shares  were  to  be  held  by 
them  in  trust  for  the  company. 

But  the  case  of  Ashbury  v.  Riche  in  this  House  (')  deter- 
naines  that  the  true  construction  of  the  Companies  Act,  1862, 
is  that  companies  incorporated  under  it  are  authorized  to 
trade  in  the  manner  authorized  by  the  memorandnm  of  as- 
sociation and  in  no  other;  and  that  it  is  not  only  beyond 
the  authority  of  the  managing  body  to  enter  into  any  con- 
tract beyond  its  scope,  but  also  ultra  vires  of  the  company 
itself.     And  this  certainly  goes  a  great  way  to  establish 

O  See  mUe,  p.  429.  (•)  Law  Rep.,  7  H.  L.,  668;  14  Eng.  R.,  62. 
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that  the  application  of  the  funds  of  the  company  to  the 
purchase  of  those  shares  was  an  application  of  their  fands 
to  an  illegitimate  purpose,  and  that  it  could  have  been  pro- 
hibited whilst  still  executory,  even  if  every  existing  share- 
holder had  assented  to  it.  If  the  case  made  here  by  the 
appellant  had  been  one  of  repetition  claiming  to  get  back 
this  money  from  the  respondents,  they  would  have  had  to 
refund  it  or  to  defend  themselves  from  that  claim  as  they 
best  might ;  but  no  such  case  is  made. 

It  appears  here  that  a  large  majority  of  the  shareholders 
knew  of  this  purchase,  and  approved  of  it.  Even  if  they 
had  unanimously  approved  of  it,  that  would  not  have 
affected  the  question  whether  the  company  was  bound  by 
this  improper  application  of  its  funds.  But  if  those  approv- 
ing shareholders,  or  if  the  four  directors,  who  certainty  were 
parties  to  the  application  of  the  funds,  bad,  on  being  told 
that  the  application  of  the  company's  funds  to  such  a  pur- 
pose was  wrong,  subscribed  and  replaced  the  sum  so  misap- 
plied, it  would  have  completely  rectified  the  mischief  arising 
from  the  collateral  illegality:  it  would  seem  that  the 
667]  *appellant's  argument  requires  them  to  maintain  that 
even  in  that  case  the  transfer  would  still  be  entirely  illegal, 
and  after  any  lapse  of  time  might  be  set  aside.  This,  I 
think,  is  a  question  quite  collateral  to  that  meant  by  the 
petition,  and  that  it  is  unnecessary  to  express  any  opinion 
on  it. 

The  same  case  of  Ashbury  v.  Riche  (*)  goes  a  great  way  to 
say  that  when  the  directors  requested  Messrs.  Rose,  Grabble, 
and  Weir  to  hold  these  shares  as  trustees  for  the  company, 
and  thereby,  impliedly  though  not  expressly,  engaged  to 
indemnify  them  against  the  consequences  of  their  so  doing, 
they  made  an  engagement  which,  so  far  as  it  professed  to 
bind  the  company,  was  not  merely  beyond  their  authority 
as  mandatories  for  the  company  but  also  an  engagement 
beyond  the  competency  of  the  company  itself,  and  conse- 
quently that  these  gentlemen,  if  called  on  to  pay  calls,  can 
only  have  recourse  against  those  individuals,  ii  any,  who  re- 
quested them  to  incur  this  liability.  This  is  a  question  to  be 
raised  by  Messrs.  Rose,  Grabble,  and  Weir,  who  being  not 
parties  to  this  litigation,  at  least  in  form,  may  perhaps  in 
some  other  process  show  that  the  facts  here  were  misappre- 
hi^tuled.  But  as  it  seems  to  me,  this  question  also  is  quite 
collateral  to  that  raised  by  the  petition  in  this  case.  The 
prayer  of  the  petition  is,  that  the  respondents  should  be 
placed  on  the  list  of  contributories,  a  prayer  which  neces- 

(')  Law  Rep.,  7  H.  L.,  668 ;  14  Eng.  R.,  62. 
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sarily  involves  that  tht!  register  of  Bhareholders  should  be 
rectifi*^d  by  taking  off  the  names  of  Messrs,  Roae,  Grabble, 
and  Weir.  Tlie  argument  is,  that  this  should  be  done  be- 
cause to  hold  shares  in  trust  for  sucii  a  company  is  in  itself 
a  legal  impossibility  or  rather  illegality,  Tlie  argument  must, 
I  tbink,  be  }>ushed  to  this  extent,  that  even  if  the  transferees 
had  at  the  time  of  the  transfer  believed  that  they  could  hare 
no  legal  claim  for  indemnity  against  the  company,  and  had 
in  express  terms  said  that  they  would  make  no  such  claim, 
relying  for  indemnity  entirejy  on  the  moral  obligation  of 
those  whOj  being  shareholders,  approved  of  their  condnct, 
the  trust  would  be  illegal. 

This  is  a  position  which  seems  rather  startling.  No 
authority  exists  for  it,  and  if  the  point  arises  here,  which  I 
doubt,  I  think  your  Lordships  should  hold  that  it  ia  not 
correct 

I  therefore  entirely  agree  in  the  motion  proposed, 

*LiORD  GrORDOK;  My  Lords,  I  concur  in  the  [668 
opinion  which  has  been  expressed  by  your  Lordship  on  the 
woolsack. 

I  think  the  transaction  in  qnestion  does  not  fall  under 
the  12th  section  of  the  articles  of  association  ;  and  I  am  also 
of  opinion  that  that  section  does  not  confer  on  the  company 
the  power  of  purchasing  its  own  shares. 

But  while  I  am  of  that  opinion,  I  also  think  that  tlie 
appellant  is  not  entitled  to  have  the  names  of  the  respon- 
dents placed  on  the  list  of  contributories  of  the  company. 
The  names  of  the  respondents  were  removed  from  the  regis- 
ter of  shareholders  more  than  fifteen  months  before  the 
commencement  of  the  winding-up  of  the  company  ;  and  on 
the  removal  of  the  names  of  the  respondents  tlie  names  of 
Messrs,  Rose,  Weir,  and  Crabbie  were  substituted  in  their 
place,  I  think  it  is  not  necessary  for  tlie  disposal  of  this 
case  to  express  any  opinion  as  to  the  liabilities  of  these  gen- 
tlemen, who  are  not  represented  in  the  present  proceedings. 
But,  as  their  names  were  put  on  the  register,  and  were  on 
the  register  at  the  time  of  tlie  winding-up  of  the  company, 
I  think  thai  prima  facie  they  must  be  held  to  be  rightly  on 
the  register,  and  while  their  names  remain  on  the  register  I 
think  the  appellant  has  neither  right  nor  title  to  apply  to 
have  the  names  of  the  respondents  restored  to  it. 

I  think  the  circumstance  that  the  names  of  Messrs.  Rose, 
Weir,  and  Grabble  appeared  on  tlie  register  us  holding  tlie 
shares  "in  trust"  for  the  company  does  not  alTect  the  ques^ 
tion  involved  in  the  present  application.  Those  wtn-ds  may 
or  may  not  affect  the  personal  liability  of  these  gentlemen. 


444  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  [VoLR 

1879  The  William  Frederick.    The  Byfoged  Christensen.  J.G 

but  that  is  a  point  which  yonr  Lordships  are  not  now  called 
on  to  decide. 

I  am  therefore  of  opinion  that  the  result  arrived  at  by  the 
Court  of  Session  was  right,  and  that  the  appeal  should  be 
dismissed. 

Interlocutor  appealed  from  affirmed^  ani 
appeal  dismissed  with  costs. 
Lords'  Journals,  20th  June,  1879. 

Agent  for  appellant :   William  Robertson. 

Agents  for  respondents :  Phelps^  Sidgwick  &  BiddU. 


[4  Appeal  Cases,  669.] 
J.C.(*),  June  19,  1879. 
[PRIVY  COUNCIL.] 

669]  *The  Owners  of  the  Vessel  Byfoged  CHRisTEifSEN, 
Appellants;  and  The  Owners  of  the  Vessel  Williax 
Frederick,  Respondents. 

THE  WILLIAM  FREDERICK— THE  BYFOGED  CHRISTENSEIT. 
CONSOLIDATED   CAUSES. 

ON   APPEAL   FROM   THE    VICE-ADMIRALTY   COURT   OF   OIBBILTAB, 

Collision — 18^A  RuU—Contributary  Negligence. 

It  is  dangerous  to  the  public  to  leave  to  masters  of  vessels  a  discretion  m  to 
obeying  or  departing  from  the  sailing  rules ;  and  accordingly  such  a  discretoon 
need  not  be  exercised  except  in  cases  of  very  clear  necessity. 

Where  a  collision  has  occurred  owing  to  one  colliding  vessel  having  ^J^^,^ 
observe  (as  its  duty  was)  the  rule  of  the  road,  by  keeping  out  of  the  way,  Wo, «» 
in  the  absence  of  proof  as  to  the  particular  time  at  which  an  intention  to  ^<^»^ 
that  rule  was  clearly  manifest,  the  other  colliding  vessel,  being  prima  /acie  wJ'm 
to  observe  the  18th  rule  by  keeping  on  its  course,  would  not  have  been  Jostifiea  m 
departing  therefrom. 

The  Commerce  (')  commented  upon. 

Appeal  from  a  decree  of  the  Vice- Admiralty  Court  of 
Gibraltar  (Dec.  4,  J  878). 

The  appellants  sued  the  respondents  in  the  court  be- 
low for  the  recovery  of  damages  in  respect  of  a  coUisioa 
which  took  place  between  the  Byfoged  Christensen  and  the 
William  Frederick,  The  respondents  about  the  same  time 
instituted  a  cross  cause  against  the  appellants  in  respect  of 
tlie  ea  me  cullision,  and  the  two  actions  were  by  consent  heard 
at  the  »anie  time  tiiion  the  same  pleadings  and  evidence,  and 

(♦)  /"rMm/;— Sm  ^k^m  W.  Colvili,  Sie  Robr&t  Philluiors,  Sir  Barkm  Fu- 
\m^mi  mud  Sm  RojiEAT  F.  Collier. 

(')  8  W.  Rob.,  287. 
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but  one  judgment  was  pronounced  and  one  decree  made  in 
the  consolidated  causes. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

*Mr.  G.  P.  Bvit,  Q.C.,  and  Mr.  Stubbs  (Dr.  W.  O.  [670 
F,  PhiUimore,  with  them),  for  the  appellants. 

Mr.  Milward^  Q.C.,  and  Mr.  Clarkson,  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile:  The  collision  out  of  which 
these  appeals  have  arisen  took  place  a  few  miles  from  Cape 
Spartelonthe  26th  of  August,  1878,  about  five  o'clock  m 
the  afternoon.  The  colliding  vessels  were  the  Byfoged 
Christensen,  a  Norwegian  bark,  and  the  William  Frederick, 
an  American  three-masted  schooner.  The  former  vessel  was 
bound  on  a  voyage  from  Majorca  to  New  York,  and  was 
therefore  coming  out  of  the  Mediterranean.  The  other  ves- 
sel was  bound  on  a  voyage  from  New  York  to  Venice,  and 
was  therefore  entering  the  Mediterranean.  They  were  sail- 
ing and  crossing  vessels,  and  the  sailing  rules  applicable  to 
the  case  are  the  12th  and  the  18th. 

Both  parties  are  agreed  that  the  American  vessel  was  on 
the  port  tack  and  had  the  wind  on  the  port  side,  whatever 
was  the  precise  direction  from  which  the  wind  was  coming. 
Hence  the  appellants  have  correctly  contended  that  it  was 
only  in  case  the  Christensen,  which  had  the  wind  on  her 
starboard  side,  was  free  that  it  would  be  her  duty  to  keep 
out  of  her  way  ;  and  that,  if  she  were  not  free,  it  would  be 
the  duty  of  the  American  ship  to  keep  out  of  her  way. 

The  case  is  peculiar,  because  each  vessel  seems,  up  to  the 
moment  of  collision,  or  at  least  up  to  the  time  when  the 
collision  became  inevitable,  to  have  kept  its  course,  and  to 
have  acted  as  if  it  were  the  duty  of  the  other  vessel  to  keep 
out  of  its  way.  The  question  which  of  the  vessels  was  right 
in  throwing  that  obligation  on  the  other  depends  upon  the 

Question  what  was  the  real  direction  of  the  wind.  The 
hristensen  contends  that  the  wind  varied  from  north  and 
by  west  to  north;  the  other  vessel  says  that  it  was  from 
north-north-east  to  north,  and  by  east.  The  difference  be- 
tween them  is  not  less  than  one,  or  more  than  three  points 
of  the  compass.  Their  Lordships  have  no  difficulty  in  com- 
ing to  the  conclusion  that  if  the  direction  of  the  wind  was 
north  and  by  east,  *or  north-north  east,  or  anywhere  [671 
between  those  two  points,  the  Christensen  would  have  been 
free  within  the  meaning  of  the  12th  rule.  The  learned  judge 
of  the  court  below  has,  upon  \ery  conflicting  evidence, — each 
crew  swearing  pretty  consistently  to  the  direction  for  which 
each  contended, — found  that  the  wind  was  to  the  east  of 
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north,  and  their  Lordships  would  not,  without  having  strong 
grounds  for  coming  to  a  contrary  conclusion,  be  disposed  to 
interfere  with  that  finding  of  fact.  An  argument  on  the 
part  of  the  appellants  was  founded  on  the  following  passage 
m  the  judgment  under  appeal.  The  learned  judge  there 
says:  "I  feel  therefore  compelled,  but  after  much  hesita-. 
tion,  to  decide  that  the  Byfoged  Christensen  had  the  wind, 
if  not  altogether  free,  at  all  events  some  points  more  in  her 
favor  than  the  William  Frederick,  and  that  according  to  the 
12th  rule  of  the  road  she  ought  to  have  given  way  to  the 
William  Frederick."  Upon  this  passage  it  was  argued  by 
Mr.  Stubbs  that  it  is  consistent  with  the  hypothesis  that  both 
vessels  were  close-hauled  vessels,  in  which  case  it  would  be 
the  duty  of  the  vessel  which  had  the  wind  on  the  port  side 
to  give  way.  There  may  be  some  ambiguity  in  the  first  part 
of  the  sentence ;  but  taking  the  whole  sentence  togetner, 
their  Lordships  cannot  but  think  that  it  amounts  to  a  finding 
that  the  Christensen  was  a  free  vessel  within  the  meaning  of 
the  12th  rule  of  the  road ;  and  even  if  there  had  been  greater 
ambiguity  in  the  expression  of  the  learned  judge's  judgment 
than  their  Lordships  think  there  is,  they  would  still  think 
that  if  the  direction  of  the  wind  was  properly  found  to  be 
what  he  found  it  to  be,  the  Christensen  w^ould  have  been  a 
free  vessel,  and  in  that  opinion  they  are  confirmed  by  their 
nautical  assessors. 

The  next  question  is  whether  the  finding  as  to  the  direc- 
tion of  the  wind  was  justified  by  the  evidence.  It  seems  to 
their  Lordships  that  it  was  so.  The  most  plausible  point 
made  against  that  finding  was  the  argument  of  Mr.  Butt  as 
to  the  position  of  the  vessels  at  the  time  of  the  collision. 
He  contended,  that  had  the  wind  not  been  as  it  was  stated 
by  those  on  board  the  Christensen,  to  be,  that  is,  varying 
from  north  to  north  and  by  west,  the  vessel  would  not,  ac- 
cording to  the  ordinary  course  of  navigation,  have  been  so 
near  Cape  Spartel  as  she  was  when  the  collision  took  place. 
But  on  consultation  with  the  sailing  masters,  their  Lordships 
672]  *find  that  she  was  upon  the  course  which  a  vessel 
bound  to  New  York,  and  getting  out  of  the  Mediterranean, 
would  naturally  have  taken,  and  that  her  position  at  the 
time  of  the  collision  was  by  no  means  inconsistent  with  the 
fact  that  the  wind  was  in  the  quarter  in  which  the  American 
vessel  and  its  crew  say  that  it  was. 

That  being  so,  their  Lordships  have  no  difficulty  in 
affirming  the  decision  that  it  was  the  duty  of  the  Christen- 
sen, according  to  the  rule  of  the  road,  to  keep  out  of  the 
way  of  the  other  vessel,  and  that  she  failed  to  do  so. 
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The  question  raised  by  the  cross-appeal  arises  upon  the 
finding  of  the  learned  iadge  that  both  vessels  were  to  blamej 
on  the  ground  that  although  the  duty  of  keeping  out  of  the 
way  lay  upon  the  Christensen,  those  on  board  the  Williani 
Frederick,  when  they  found  that  the  other  vessel  was  not 
going  to  perform  its  duty,  ought  not  to  have  pertinaciously 
adhered  to  the  18th  rule  of  the  road  by  keeping  on  their 
course,  but  should  have  adopted  some  niancruvre  in  order 
to  avoid  the  collision  which  afterwards  took  place.  The 
learned  judge  in  so  deciding,  relied  on  the  case  of  The  Com- 
merce (*),  before  Dr.  Lushington.  Their  Lordships  desire 
to  remark  that  though  the  principle  involved  in  tliat  case 
may  be  in  itself  a  sound  one,  it  is  one  whicMi  should  be  ap- 
plied very  cautiously,  and  only  where  the  circumstances  are 
clearly  exceptional.  They  conceive  that  to  leave  to  masters 
of  vessels  a  discretion  as  to  obeying  or  departing  from  the 
sailing  rules  is  dangerous  to  the  public  ;  and  that  to  require 
them  to  exercise  such  discretion,  except  in  a  very  clear  case 
of  necessity,  is  hard  upon  the  masters  themselves,  inasraucli 
as  the  slightest  departure  from  these  rules  is  almost  invari- 
ably  relied  upon  as  constituting  a  case  of  at  least  c(m- 
tributory  negligence.  In  the  present  case,  their  Lordships 
think  that  the  principle  of  the  decision  in  the  case  of  the 
Commerce  is  not  applicable.  There  is  no  constat  at  wliat 
particular  time  the  master  of  the  William  Frederick  oii^Hit 
to  have  come  to  so  distinct  a  conclusion  that  the  otfier  ves- 
sel was  not  about  to  obey  the  rule  as  to  justify  his  departure 
from  what  was  his prima/acie  duty.  Their  Lordships  can- 
not infer  from  the  facts  proved  in  the  case  that  he  was  bound 
to  come  *to  such  a  conclusion  before  the  moment  at  [673 
which  it  appears  he  luffed  up  in  the  wind  ;  and  after  con- 
sulting witn  the  sailing  masters,  they  have  come  to  the 
conclusion  that  that  was  the  best  thing  wliich,  under  tlm 
circumstances,  he  could  have  done ;  that  if  he  liad  tried  by 
any  other  manoeuvre  actively  to  get  out  of  the  way  of  the 
other  vessel,  there  would  still  have  been  a  collision,  and  tliat 
the  consequences  of  that  collision  might  have  been  aggravated 
owing  to  the  greater  way  which  his  vessel  would  have  liad 
upon  it.  Their  Lordships  therefore  tliiak  tliat  no  case  of 
contributory  negligence  has  been  made  out  ac^ainst  the  Wil- 
liam Frederick,  and  they  must  huurbly  advise  Her  Majesty 
to  allow  the  cross-appeal,  to  reverse  the  decision  of  the  court 
below,  to  pronounce  that  the  Byfoged  Christensen  was  alone 
to  blame  for  the  collision,  to  dismiss  the  suit  of  the  owners 

(')  8  W.  Rob.,  287. 
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of  that  vessel,  and  to  condemn  them  to  bear  and  pay  the 
whole  amount  of  the  damages  sustained  by  the  William 
Frederick,  and  further  to  pay  the  costs  of  both  suits  in  the 
court  below,  and  also  the  costs  of  these  appeals. 

Solicitors  for  appellants :  Stokes^  Saunders  &  SioJces, 
Solicitors  for  respondents :  Thomas  Cooper  &  Co. 


[4  Appeal  Cases,  674.] 

J.C.(»),  July  6,  8,  26,  1879. 

[PRIVY  COUNCIL.] 

674]    *JoHN  KiNDLAN  CoLLiNs,  Defendant;  and  James 
Locke,  Plaintiff. 

ON   APPEAL   FROM   THE     SUPREME   COURT     OF   THE    COLONY   OF   VICTORIA. 

Agreements  in  Restraint  of  Trade — Rea807iableness  of  tJte  Bestraint—ArbUratum 
Clauee — Av>ard  not  a  Condition  Precedent  to  Eight  of  AcHon. 

Agreements  in  restraint  of  trade  are  a^inst  public  policy  and  void,  unless  the  re- 
straint they  impose  is  partial  only,  and  reasonable  in  relation  to  the  objects  of  the 
contract ;  and  also  unless  they  are  made  upon  a  real  and  hwia  fide  consideration. 

Where  the  object  of  an  agreement  is  to  parcel  out  the  stevedoring  business  of  » 
particular  port  amongst  the  parties  to  it,  and  so  to  prevent  competition,  at  lea£t 
amongst  themselves,  and  also,  it  may  be.  to  keep  up  the  price  to  be  paid  for  tlie  work: 

Held^  that  such  agreement  is  not  invalid,  if  carried  into  effect  by  provisions  rea- 
sonably necessary  for  the  purpose,  though  the  effect  of  them  might  be  to  create  a 
partial  restraint  upon  the  power  of  the  parties  to  exercise  their  trade. 

A  provision  that  if  a  particular  merchant  named  in  the  agreement  should  refiise 
to  allow  the  stevedoring  of  any  ship  to  be  done  by  the  party  entitled  to  it  under  the 
agreement,  and  should  require  one  of  the  other  parties  to  do  it,  such  party  so  required 
should  give  an  equivalent  to  the  party  who  lost  the  stevedoring,  is  not  unreasonable 
either  as  regards  the  party  entitled  or  as  regards  the  merchant 

But  a  provision  that  in  the  case  of  ships  passing  ottt  of  the  hands  of  merchants 
named  in  the  contract  into  the  hands  of  other  merchants,  who  should  not  choose  to 
employ  the  party  entitled  under  the  agreement,  all  the  parties  thereto  are  deprived  of 
the  work,  cannot  be  justified.  It  is  obviously  detrimental  to  the  public,  is  entirely 
beyond  anything  the  legitimate  interests  of  the  parties  required,  and  is  utterly 
unprofitable  and  unnecessary,  at  least  for  any  purpose  which  can  be  avowed. 

A  clause  which  stipulates  that  all  matters  in  difference  which  should  arise  touch- 
ing the  agreement  should  be  submitted  to  arbitration,  and  prohibits  any  action  bein£ 
brought  in  respect  of  the  matters  actually  submitted  to  arbitration,  is  a  collateral 
and  independent  agreement,  and  an  award  thereunder  is  not  a  condition  precedent 
to  such  action,  except  as  regards  such  sums  as  under  the  agreement  are  not  payable 
until  the  amount  thereof  has  been  ascertained  by  such  award. 

Appeal  from  two  judgments  of  the  Supreme  Court  (April 
4,  1877),  one  discharging  a  rule  nisi  which  had  been  obtained 
675]  for  a  *new  trial,  and  the  other  allowing  a  demurrer 
to  two  of  the  defendant's  pleas. 

(*)  Present  .—Sir  Barnes  Peacock,  Sir  M^tagus  E.  Smith,  and  Sir  Robibi  P. 

COLURR, 
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On  the 7th  of  October,  1870,  the  appellant  and  the  respon- 
dent, and  other  persons  then  carrying  on  the  business  of 
stevedores  in  the  port  of  Melbourne,  entered  into  an  agree- 
ment nnder  seal  for  the  purpose  of  preventing  competition. 
The  effect  of  the  agreement  {the  main  provisions  of  which  are 
set  out  in  their  Lordships'  judgment)  was  as  follows :     The 

i)artie8  agreed  that  as  between  i\w.  parties  thereto  theappel- 
ants  should  be  absolutely  entitled  to  the  business  of  steve- 
doring all  ships  that  should  arrive  at  Melbourne  consigned  to 
the  firm  of  J.  H.  White  &  Co,,  the  respondents  should  be  en- 
titled to  the  business  of  stevedoring  all  ships  that  should 
arrive  at  Melbourne  consigned  to  either  of  the  three  firms, 
Messrs.  Holmes,  White  &  Co.,  Messrs.  K.  Towns  &  Co.,  and 
Messrs.  King,  Meng  &  Co.,  and  the  other  parties  should  be 
entitled  to  the  business  of  stevedoring  ships  consigned  to  cer- 
tain other  firms  therein  mentioned  ;  and  that  they  would  not 
undertake  or  be  in  any  way  concerned  in  or  interfere  in,  in 
whole  or  in  part,  the  stevedoring  of  any  ship  consigned  to 
any  of  the  nrms  therein  mentioned  except  in  accordance 
with  the  agreement. 

That  if  either  of  the  firms  refused  to  allow  the  stevedoring 
of  any  ship  consigned  to  them  to  be  done  by  the  party  en- 
titled to  it  under  the  agreement,  but  should  require  any 
other  of  the  parties  to  do  it,  the  party  doing  it  would  give 
an  equivalent  to  the  persons  so  losing  the  stevedoring  of  au 
amount  to  be  determined  by  arbitration. 

That  the  stevedoring  of  all  sliips  not  consigned  to  any  of 
such  firms  should  be  undertaken  by  the  parties  (otlier  than 
the  respondents)  in  turn  in  the  order  of  their  arrivah 

That  if  any  of  the  named  firms  should  cease  to  do  busi- 
ness, or  the  proportion  of  ships  consigned  to  tliem  should 
be  materially  altered,  a  readjustment  should  be  made  be- 
tween the  parties  to  tlie  agreement,  and  in  <*ase  of  any  firm 
having  ceased  to  do  business,  the  parties  losing  such  firm 
should  be  entitled  to  select  another  carrying  on  business  of 
equal  importance. 

That  in  case  of  distigreement  the  matter  should  be  referred 
to  arbitration. 

*That  the  parties  would  not  directly  or  indirectly  aid  [G76 
in  the  establishment  of  other  firms  of  istevedores.  That  all 
disputes  should  be  referred  to  arbitration,  and  that  the  par- 
ties should  not  be  entitled  to  commence  or  maintain  any 
action  at  law  or  suit  in  equity  in  respect  of  the  matters  so 
submitted  as  aforesaid,  except  for  the  amount  or  amounts  by 
the  said  award  determined  to  be  paid  by  ^ny  one  or  more  of 
the  said  parties  to  the  other  or  others  of  them. 
33  Eng.  Rep.  29 
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The  facts  are  stated  in  the  judgment  of  their  Lordships. 
The  respondent  iBiled  his  declaration  dated  the  10th  of  Feb- 
ruary, 1877,  and  containing  counts  in  effect  as  follows: 

1.  The  stevedoring  by  the  appn^llant  of  certain  ships  which 
arrived  consigned  to  Holmes,  White  &  Co.,  that  firm  not 
refusing  to  allow  the  respondent  to  work  for  them. 

2.  The  refusal  of  the  appellant  to  pay  an  equivalent  to 
the  respondent  for  the  stevedoring  of  certain  ships  which 
arrived  consigned  as  aforesaid,  and  which  the  said  firm  em- 
ployed the  appellant  and  refused  to  allow  the  respondent  to 
stevedore. 

3.  The  stevedoring  by  the  appellant  of  ships  which  arrived 
consigned  to  Messrs.  Stewart  &  Couch,  a  firm  which  the  re- 
spondent had  selected  instead  of  Messrs.  R.  Towns  &  Co., 
on  the  latter  ceasing  to  carry  on  business,  although  Messrs. 
Stewart  &  Couch  did  not  refuse  to  allow  the  respondent  to 
stevedore. 

The  particulars  of  breaches  gave  the  names  of  three  ships, 
Jason,  Clara,  and  Eastern  Monarch,  as  those  to  the  work  of 
which  the  respondent  claimed  to  be  entitled  under  the  said 
agreement. 

The  appellant  on  the  15th  of  February,  1877,  pleaded  fi?e 
pleas : 

1.  That  the  deed  was  not  his  deed. 

2.  A  denial  of  the  alleged  breaches. 

3.  That  the  respondent  had  not  referred  the  difference  to 
arbitration  in  accordance  with  the  terms  of  the  agreement. 

4.  That  there  was  no  consideration  to  the  appellant  for 
the  execution  of  the  indenture  of  agreement  save  as  appears 
therein. 

6.  As  to  the  third  count  or  breach,  that  the  respondent 
had  not  pursuant  to  the  terms  of  the  agreement  selected 
Messrs.  Stewart  &  Couch  to  replace  Messrs.  R.  Towns  &  Co. 
677]  *6-  As  to  the  same,  that  the  other  parties  to  the 
agreement  had  not  agreed  to  such  selection. 

The  respondent  took  issue  on  the  first,  second,  fifth,  and 
sixth  pleas,  and  demurred  to  the  third  and  fourth. 

The  jury  found  a  verdict  for  the  respondent  for  £280  in 
respect  of  the  Clara  and  Eastern  Monarch,  and  contingently 
for  £75  in  respect  of  the  Jason.  Lieave  was  reserved  to 
either  party  to  move  to  enter  the  verdict,  and  to  the  defend- 
ant to  reduce  the  damages. 

On  the  23d  of  March,  1877,  the  appellant  obtained  a  rule 
nisi  to  enter  the  verdict  for  the  defendant,  or  reducing  the 
damages  to  £20. 
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On  the  4ih  of  April,  1877,  the  rule  nisi  was  discharged 
with  costs  ;  and  final  judgment  was  entered  up  as  follows: 
Verdict  for  the  plaintiff,  on  the  first  and  third  counts,  dam- 
ages £280,  costs  £140  6s.  lOrf.,  and  verdict  for  defendant 
on  the  second  count :     Plaintiff's  demurrers  allowed. 

The  following  reasons  were  stated  by  the  Supreme  Court : 

Stawell,  C.J.:  "The  question  under  this  rule  7^?>ns,  as 
to  the  sound  construction  of  the  first  covenant,  considering 
the  second  only  as  far  as  it  applies  to  the  first.  What  is 
the  meaning  of  *  arrive  consigned  V  does  it  continue  to  apply- 
to  the  ship  after  she  has  left  the  hands  of  the  firm  to  whica 
she  was  consigned  on  that  voyage,  and  while  she  remains  in 
the  port  of  Melbourne  1  It  turns  on  the  way  in  which  the 
word  *  consigned'  is  treated  in  the  after  part  of  the  first 
covenant,  not  on  the  meaning  of  the  word  'arrive';  I  think 
that  it  is  not  limited  to  the  time  during  which  the  ship  re- 
mains in  the  hands  of  the  firm  to  whom  she  was  consigned. 
If  a  stevedore  other  than  the  one  to  whom  this  contract 
allotted  her  is  employed,  then  the  former  is  to  give  an 
equivalent  to  the  latter.     The  rule  must  be  discharged." 

Fellows^  J.:  "The  meaning  of  the  contract  is  that  cer- 
tain shipping  firms  in  this  port  are  to  be  divided  into  four 
sets,  one  set  being  allotted  to  each  party  to  the  agreement, 
and  that  every  ship  consigned  to  one  of  these  firms  is  to  be 
worked  by  the  party  to  whom  the  set  comprising  that  firm 
was  allotted,  if  ne  can  get  her.  It  is  possible  that  firm  may 
not  wish  to  give  the  ship  to  the  *stevedore  to  whom  [678 
she  has  bee n^  allotted,  or  the  person  to  whom  the  ship  may 
afterwards  be  chartered,  may  be  unwilling  to  do  so.  In 
one  of  these  events,  one -of  the  other  parties  may  do  the 
work,  in  the  other  case  the  others  may  not ;  and  the  ship  is, 
so  to  speak,  tabooed  to  them  all.  The  jury  took  the  latter 
view,  and,  though  it  was  not  a  question  for  them,  they 
have  decided  rightly,  and  the  damages  assessed  must  stand. 
Rule  discharged." 

Upon  the  demurrers  the  court  delivered  judgment  as  fol- 
lows: 

Stawell^  C.J.:  "The  second  breach  is  for  not  paying  an 
equivalent  for  the  stevedoring  of  a  ship,  which,  by  thd  re- 

?aest  of  the  consignee,  was  stevedored  by  the  defendant, 
he  contract  is,  in  effect,  to  pay  an  'equivalent  to  be  de- 
termined by  arbitration.'  Until,  therefore,  the  equivalent 
has  been  so  determined,  no  action  can  be  brought  for  it, 
and  the  second  breach  is  consequently  bad.  This  indeed 
was  almost  conceded  in  the  argument. 
'*The  other  breaches  are  framed  on  the  contract  that  the 
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defendant  will  not  stevedore  any  ship  which  by  the  agree- 
ment is  allotted  to  the  plaintiff.  That  covenant  has  been 
broken,  and  as  there  is  no  stipulation  in  it  making  it  neces- 
sary to  have  the  damages  occasioned  by  the  breach  of  it  as- 
certained before  suing,  the  plaintiff  is  entitled  to  sue  for 
them  in  the  ordinary  way. 

*^  There  is,  however,  a  distinct  covenant  that  all  disputes 
shall  be  referred  to  arbitration.  That  covenant  is  quite 
independent  9f  the  other,  and  may  be  broken  by  the  plain- 
tiff without  depriving  him  of  the  right  to  sue  for  the  defend- 
ant's breach  of  the  absolute  covenant  not  to  stevedore.  The 
agreement  to  refer  is  in  no  sense  a  part  or  'condition '  of  the 
covenant  not  to  stevedore.  It  was  therefore  quite  unneces- 
sary to  arbitrate  before  suing,  and  the  breaches  assigned  on 
it  are  consequently  free  from  obiection  on  that  score. 

''It  was,  however,  urged  by  the  defendant  that  the  whole 
contract  was  void  as  being  in  restraint  of  trade,  and  Hilton 
V.  Eckersley  (*)  was  relied  upon  in  support  of  that  objection. 
It  is  not,  in  our  opinion,  an  authority  which  applies  to  the 
present  case.  There  is  not  in  this  contract  any  stipulation 
at  all  like  the  terms  of  the  bond  in  HiUon  v.  JSckersley  C). 
679]  III  that  case  all  the  parties  *agreed  to  be  bound  by 
any  resolution  that  might  be  passed  as  to  the  mode  of  con- 
ducting their  trade,  even  to  the  extent  of  suspending  all 
their  trading  operations. 

"In  the  present  case  nothing  more  is  contemplated  than 
an  apportionment  of  work  in  the  port  of  Melbourne  between 
the  contracting  parties.  Certain  ships  are  allotted  to  each 
of  them,  and  they  merely  stipulate  that  they  will  not  com- 
pete with  or  encroach  upon  each  other,  but  will  confine 
themselves  each  to  his  own  allotted  ship.  This  it  was  con- 
tended was  analogous  to  a  contract  between  traders  by 
which  a  district  was  allotted  to  each  within  which  to  vend 
his  wares  and  into  which  the  other  should  not  intrude.  We 
concur  in  that  view." 

Mr.  Bompas^  Q.C.,  and  Mr.  J.  D.  Mayiie^  for  the  appel- 
lant :  Upon  the  evidence  there  was  no  proof  that  the  plain- 
tiff had  selected  Stewart  &  Couch  in  place  of  R.  Towns  & 
Co.  in  terms  of  the  agreement  and  as  alleged  in  the  declara- 
tion ;  it  was  proved  that  Stewart  &  Couch  had  refused  to 
allow  the  stevedoring  of  the  Clara  and  Eastern  Monarch  to 
be  done  by  the  respondent,  and  had  required  the  appellant 
to  do  the  same  within  the  meaning  of  the  agreement ;  it  was 
not  proved  that  the  respondent  had  sustained  any  damage 
by  the  acts  of  the  appellant.     If  the  verdict  were  not  entered 

0)  6  E.  A  B.,  47 ;   24  L.  J.  (Q.B.),  868 ;  26  L.  J.  (Q.B.),  199. 
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for  the  appellant  J  it  ought  at  least  to  have  been  reduced 
to  £20. 

The  main  points  oE  law  are,  firstj  the  agreement  was  void 
as  being  oppoaed  to  public  policy,  and  entered  into  without 
any  sufficient  consideration  to  the  defendant.  It  is  in  re- 
straint of  trade,  and  the  public  receive  no  equivalent  ad- 
vantage. An  agreement  amongst  tradesmen  that  some  of 
them  shall  supply  certain  persona  and  otheia  shall  not  sup- 
ply them  is  bad.  Reference  was  made  to  the  Bridgewater 
Case  (') ;  Hilion  v.  Evkersley  {') ;  Wallis  v.  Day  C);  Mah 
Ian  V.  May  (') ;  Leather  Cloth  Company  v.  Lorsont  (').  This 
case  is  distinguishable  from  those  cases  in  which  two  or 
more  traders  agree  to  divide  the  country  into  certain  dis- 
tricts, and  each  to  confine  himself  to  his  own  allotted  por- 
tion, and  thereby  lessen  *the  expenses  of  their  trade  [680 
and  so  be  able  to  sell  at  a  less  price.  In  such  eases  the 
agreement  is  for  the  benefit  of  the  |>ublic :  Wiekens  v, 
JEvans{*).  A  general  restraint  of  trade  is  bad,  but  a  partial 
restraint  is  good  if  there  be  a  countervailing  advantage,  or, 
at  all  events,  no  disadvantage  to  the  public  and  considera- 
tion is  given  for  it.  [Sir  Montagu k  E.  Smith  :  The  object 
of  this  agreement  does  not  appear  to  have  been  ilh^galj  but 
in  carrying  it  out  it  is  possible  that  there  may  have  been 
some  arrangement  in  illegal  restraint  of  trade.] 

Second,  it  was  a  condition  precedent  to  bringing  any  ac- 
tion  nnder  the  agreement  that  the  matter  in  dispute  should 
have  been  previously  submitted  to  arbitration  :  see  the  nega- 
tive words  in  the  11th  clause.  Reference  was  made  to  Daw- 
son V.  Fitzgerald  (*) ;  Hal/hide  v.  Fennmg  C) ;  Dimsclale 
V.  Hobertson  (') ;  Scott  v.  Avery  (") ;  Tredioai  v.  Holman  (") ; 
Hemans  v.  Plceiotto  (") ;  Ileaton  v.  Sayer  ('*). 

Mr.  Westlake,  Q.C-  (Mr.  BenJamhi^i^.Q.^  with  him),  for 
the  respondent,  after  contending  that  upon  the  evidence  the 
verdict  and  Judgment  were  correct:  The  agreement  was 
good  in  law  and  was  made  upon  or  imported  a  sufBcient 
consideration.  The  effect  of  it  was  to  distribute  business 
without  diminishing  its  volume,  and  therefore  it  was  valid. 
There  was  no  unreasonable  restraint  of  trade,  calculated  to 
prejudice  the  i^ublic,  or  affording  any  unfair  protection  to 

(')  4  H.  L.  C,  1.  O  Lnw   Rep,,   9   Ex.,  7;     S   En^,  R., 
(«)  6E.  A  B.,4'7;    24  L.  J.  (Q-B.),  863;     292;   1  Ex,  !>,,  QrtO;   It  Eng,  E.»  4'Z5. 

26  L.  J.  (Q.B.).  m.  («)  2  ]lro.  C.  C,  a;^G. 

(«)  2  M.  A  W..  2T'>,  2S0.  D  S2  J.  k  U.  53. 

I*)  11  M.  A  W.,  G'.3.  ('f*)  5  IL  L.  a,  811. 

(»)  Law  Rep.,  9  Eq,,  Mb,  353.  (i^)  1  IL  it  C,  72;    31  L.  X  (Ex),  398. 

(«)  3  Y.  A  J.,  818,  {'-')  \  C.  B.  (X.b,),  atti. 
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the  interests  of  the  respondent.     See  Ward  v.  Byrne  {*); 
Lejghton  v.  Wales  (*) ;  dale  v.  Heed  (*). 

With  regard  to  the  arbitration  claaae  it  is  a  question  of 
construction  as  to  the  precise  moment  when  the  breach  is 
completed  and  the  right  of  action  ensues.  Here  the  arbitra- 
tion clause  was  distinct  from  the  preceding  clauses,  and  did 
not  limit  the  right  of  action  under  them.  If  a  man  contracts 
to  do  or  omit,  otherwise  to  pay  damages  as  awarded,  there 
can  be  no  breach  before  award :  see  Scott  v.  Avery  (*).  But 
681]  in  this  case  the  agreement  to  refer  *wa8  collateral 
and  independent,  and  unless  matters  in  difference  have  been 
actually  submitted  to  arbitration,  it  was  not  intended  that 
an  award  should  be  a  condition  precedent  to  the  right  to 
sue :  see  Horton  v.  Syer  (*) ;  Edwards  v.  Aberayron  Mu- 
tual Ship  Insurance  Society  (•) ;  where  it  was  held  that  the 
negative  words  employed  in  that  case  did  not  create  a  con- 
dition precedent,  and  Brett,  L.J.,  declared  that  TVedweuY. 
Holman  ('),  relied  upon  on  the  other  side,  is  not  law. 

Mr.  Bompas^  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith:  The  action  in  which  this  apr 
peal  has  been  brought  arises  out  of  a  contract  entered  into 
between  certain  persons  carrying  on  the  business  of  steve- 
dores in  the  port  of  Melbourne  for  regulating  and  distribut- 
ing among  them  the  stevedoring  of  ships  in  that  port. 

By  the  deed,  which  contains  the  agreement,  the  four  par- 
ties to  it,  viz.,  the  firm  of  George  Washington  Robbins  and 
Francis  Bobbins  Collins  (the  defendant  in  the  action  and  the 
present  appellant),  Alfred  John  Johnson,  and  Locke  (the 
plaintiff,  and  the  respondent  in  this  appeal),  covenanted 
with  each  other,  first,  tliat  '*as  between  the  parties  "  Messrs. 
Robbins  should  "be  absolutely  entitled  to  the  business  of 
stevedoring  all  ships  which  should  arrive  in  the  port  of  Mel- 
bourne consigned  to  the  firm  of  Dalgety,  Blackwood  &Co.,'* 
and  that  each  of  the  other  parties  (using  the  words  above 
cited  as  to  each)  should  be  absolutely  entitled  to  the  busi- 
ness of  stevedoring  all  ships  which  should  arrive  in  the  port 
consigned  to  certain  other  firms,  viz.,  the  defendant  to  those 
consigned  to  J.  H.  White  &  Co.,  Johnson  to  those  consigned 
to  MacParlane  &  Co.,  and  the  plaintiff  to  those  consigned 
to  Holmes,  White  &  Co.,  R.  Towns  &  Co.,  and  King,  Meng 
&  Co.,  and  that  the  parties  should  be  absolutely  entitled  for 

0)  6  M.  A  W.,  661.  (*)  6  H.  L.  C.  847. 

(«)  «  M.  A  W.,  646.  (»)  4  H.  A  N.,  64». 

(«)  8  East,  80.  («)  1  Q.  B.  D.,  66JJ;  17  Eng.  R.,  206. 

C)  1  H.  A  C,  72;  81  L.  J.  (Ex.),  898. 
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their  own  use  to  the  profits  arising  from  such  stevedoring 
respectively.  This  first  covenant  concludes  as  follows: — 
"And  neither  of  them  the  said  several  parties  hereto  shall 
not  {sw\  *nor  will,  save  as  hereinafter  expressly  pro-  [682 
vided,  undertake  or  be  in  any  way  concerned  in  or  interfere 
in  the  stevedoring,  either  in  whole  or  in  part,  of  any  ship  or 
vessel  consigned  to  any  of  the  said  persons  or  firms  herein- 
before particularly  mentioned  otherwise  than  according  to 
the  provision  in  that  behalf  hereinbefore  contained." 

The  second  and  third  clanses  of  the  deed  are  in  the  fol- 
lowing terms : 

"2.  That  if  any  or  either  of  the  said  firms  hereinbefore 
named  shall  refuse  to  allow  the  stevedoring  of  any  ship 
or  ships  consigned  to  them  to  be  done  by  the  party  who, 
under  the  last  preceding  clause  shall  be  entitled  thereto, 
but  shall  require  any  other  or  others  of  the  said  parties 
hereto  to  do  the  stevedoring  thereof,  then  and  in  such 
case  snch  party  so  required  shall  and  will  give  an  equiva- 
lent to  the  person  who  shall  lose  the  stevedoring  of  such 
ship  or  ships,  such  equivalent  to  be  determined,  in  case  of 
disagreement  between  the  parties,  by  two  disinterested  per- 
sons, to  be  nominated  by  Mr.  James  Allison  Crane,  and  an 
umpire  to  be  named  by  such  arbitrators,  in  case  they  dis- 
agree. 

*'  3.  That  the  stevedoring  of  all  ships  not  consigned  to  any 
of  the  hereinbefore  mentioned  firms  shall  be  taken  and  ste- 
vedored in  the  following  order ;  that  is  to  say,  the  first  ship 
to  arrive  after  the  date  hereof  to  be  stevedored  by  the  said 
John  Kindlan  Collins,  the  second  by  the  said  Francis  Rob- 
bins,  the  third  by  the  said  George  Washington  Robbins, 
and  the  fourth  by  the  said  Alfred  Joseph  Johnson,  and  so 
on  in  such  order  during  the  continuance  of  these  presents, 
it  being  expressly  agreed  that  the  said  James  Locke  shall 
not  be  entitled  to  tne  stevedoring  of  any  ships  or  vessels 
save  those  consigned  to  the  said  firms  of  Holmg^,  White  & 
Co.,  R.  Towns  &  Co.,  and  King,  Meng  &  Co." 

The  above  clauses  disclose  the  object  and  nature  of  the 
contract,  but  questions  arose  on  other  clauses  of  the  deed. 

The  fifth  clause  provides  that  if  any  of  the  firms  mentioned 
in  the  first  clause  should  cease  to  carry  on  business,  or  if 
the  number  of  ships  consigned  to  any  of  them  should  be 
materially  diminished,  a  readjustment  should  be  made  of 
the  distribution  of  the  ships,  and  in  case  any  firm  should 
cease  to  carry  on  business,  the  party  losing  *such  [683 
firm  should  be  entitled  to  make  a  selection  of  another  firm 
in  Melbourne,  subject  to  arbitration  in  case  of  disagreement. 
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The  9th  clause  is  a  covenant  for  the  payment  of  £1,000  as 
liquidated  damages  for  the  breach  of  any  of  the  coTenaot*, 
and  the  10th  contains  a  provision  for  the  submission  of  dis- 
putes to  arbitrators,  the  terms  of  which  will  be  more  fully 
referred  to  hereafter. 

R.  Towns  &  Co.,  one  of  the  firms  assigned  to  the  plain- 
tiff, was  dissolved,  and  a  new  firm,  Stewart,  Couch  &  Co., 
succeeded  to  its  business,  and  was  selected  by  the  pl^ntiff 
under  the  clause  of  the  agreement  above  referred  to. 

The  declaration,  after  setting  out  the  deed,  alleged  three 
breaches.  The  first  and  second  have  been  abandoned  by 
the  plain tiflPs  counsel,  and  the  action  is  thus  reduced  to  the 
last  breach.  The  averments  which  precede  that  breach  al- 
lege that  the  plaintiff  had  selected  Stewart,  Couch  &  Co.,  in 
the  place  of  R.  Towns  &  Co.,  that  certain  ships  arrived  in  Mel- 
bourne consigned  to  Stewart,  Couch  &  Co.,  and  that  although 
that  firm  did  not  refuse  to  allow  the  stevedoring  of  these 
ships  to  be  done  by  the  plaintiff,  yet  the  defendant  did  the 
stevedoring  of  them,  whereby  the  plaintiff  lost  the  profit 
which  would  otherwise  have  accrued  to  him. 

On  the  first  plea  nothing  arises.  The  second  denies  the 
breaches.  The  third  sets  out  the  arbitration  clause,  and 
avers  that  no  arbitrators  had  been  appointed,  nor  award 
made.  The  fourth  sets  out  the  deed  at  length,  and  avers 
that  there  was  no  consideration  for  it,  save  as  appears  by 
the  deed ;  the  object  of  the  plea  being  to  raise  the  question 
that  the  deed  was  void  as  being  in  restraint  of  trade.  The 
fifth  denies  that  the  plaintiff  selected  Stewart,  Couch  &  Co. 
in  place  of  R.  Towns  &  Co.;  and  the  last  plea  avers  that  the 
other  parties  to  the  deed  did  not  agree  to  such  selection. 

The  plaintiff  demurred  to  the  third  and  fourth  pleas,  and 
took  issue  on  the  others. 

The  particulars  in  the  action  mentioned  three  ships,  the 
Jason,  Clara,  and  Eastern  Monarch,  as  having  been  steve- 
dored by  the  defendant  in  breach  of  the  agreement,  but  it 
has  been  admitted  that  the  action  is  not  maintainable  in  re- 
spect of  the  Jason. 

The  evidence  given  at  the  trial  was  short  and  meagre. 
684]  The  *following  are  the  facts  appearing  upon  it,  so  far 
as  they  are  material  to  the  points  remaining  to  be  decided 
upon  this  appeal. 

The  Clara  arrived  at  Melbourne  consigned  to  Stewart, 
Couch  &  Co.  No  question  arises  upon  the  unloading,  which 
was  done  by  the  plaintiff.  The  Clara  then  passed  out  of 
the  hands  of  Stewart,  Couch  &  Co.  into  those  of  Poole, 
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Picken  &  Co.,  who  employed  the  defendant  to  stevedore  her 
for  the  outward  voyage,  which  he  did. 

The  Eastern  Monarch  also  arrived  at  Melbourne  consigned 
to  Stewart,  Couch  &  Co.  The  defendant  both  loaded  and 
unloaded  her.  Stewart,  Couch  &  Co.  had  nothing  to  do 
with  the  stevedores.  This  ship  also  passed  into  the  hands 
of  other  merchants,  viz..  Bright  and  J.  H.  White,  who  em- 
ployed the  defendant  to  load  her.  It  does  not  appear  who 
were  the  persons  who  employed  him  to  unload  the  ship. 

A  verdict  was  found  for  the  plaintiff,  with  the  following 
damages :  viz.,  £125  for  the  Clara,  and  £165  for  the  Eastern 
Monarch.  A  rule  nisi  was  obtained  to  set  aside  the  verdict 
and  enter  it  for  the  defendant,  on  the  ground  that  the  third 
plea  was  proved,  or  to  reduce  the  damages  to  £20,  on  the 
ground  that  under  the  terms  of  the  agreement  the  plaintiff 
was  only  entitled  to  recover  the  profit  of  unloading  the 
Eastern  Monarch. 

The  other  points  referred  to  in  the  rule  relate  to  the 
breaches  which  are  now  abandoned. 

The  Supreme  Court,  after  argument,  discharged  the  above 
rale,  and  has  also  given  judgment  for  the  plaintiff  upon  the 
demurrers  to  the  third  and  fourth  pleas. 

There  was  really  no  issue  in  fact  taken  upon  the  third 

?lea,  and  no  verdict  could  properly  be  entered  upon  it. 
he  question  on  it  is  raised  by  the  demurrer. 
The  point  as  to  the  reduction  of  the  damages  depends 
upon  what  may  be  held  to  be  the  right  construction  of  the 
agreement.  It  was  contended  on  this  point  by  the  defend- 
ant that  the  agreement  was  confined  to  the  work  done  for 
ships  whilst  in  the  hands  of  those  who  were  the  consignees 
on  their  arrival  in  the  port ;  but  this  would  not  seem  to  have 
been  the  intention  of  the  parties,  to  be  gathered  from  the 
general  tenor  and  the  particular  language  of  the  agreement. 
The  ships  allotted  to  each  of  the  parties  are  *''  those  [685 
which  snail  arrive  in  the  port  of  Melbourne  consigned  to 
particular  firms."  This  language  is  apparently  used  to  de- 
scribe the  class  or  set  of  ships  to  which  each  party  is  to  be 
absolutely  entitled  until  their  next  departure  from  the  port. 
The  agreement,  particularly  with  reference  to  clause  3, 
seems  to  be  an  attempt  to  make  provision  for  distributing 
the  stevedoring  business  of  all  ships  arriving  in  the  port 
amongst  the  parties  to  the  deed,  and  one  mode  adopted  for 
ascertaining  the  set  or  class  of  ships  to  which  each  is  to  be 
entitled  is  by  reference  to  the  firms  to  which  ships  are  on 
arrival  consigned.    It  is  of  course  quite  usual,  and  is  shown 
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to  be  80  by  the  evidence  given  in  the  case,  that  ships  should  be 
chartered  or  loaded  by  others  than  the  original  consignees; 
and  if  the  defendant's  construction  of  the  agreement  were 
correct,  it  would  follow  that  the  parties  would  have  pro- 
vided only  for  the  unloading  of  ships  npon  which  there  is 
comparatively  little  profit,  and  would  in  many,  if  not  in 
most  cases,  have  left  out  of  their  agreement  the  larger  and 
more  profitable  business  of  loading  them  with  the  outward 
cargoes. 

Their  Lordships,  therefore,  agree  with  the  judges  of  the 
Supreme  Court  in  the  construction  they  have  placed  upon 
the  agreement  on  this  point,  and  think  that  so  much  of  the  role 
as  prayed  for  a  reduction  of  damages  was  rightly  discharged. 
They  may,  however,  observe  here  that  the  plaintiff,  who 
insists  on  the  construction  which  enables  him,  if  the  action 
is  otherwise  maintainable,  to  i-etain  the  full  amount  of  dam- 
ages awarded  by  the  jury,  cannot  escape  from  the  effect  of 
this  construction  upon  the  question  oi  the  validity  of  the 
agreement  with  reference  to  the  objection  that  it  is  void  as 
being  in  restraint  of  trade. 

That  question  arises  on  the  demurrer  to  the  fourth  plea. 

The  objects  which  this  agreement  has  in  view  are  to  parcel 
ont  the  stevedoring  business  of  the  port  amongst  the  parties 
to  it,  and  so  to  prevent  competition,  at  least  amongst  them- 
selves, and  also,  it  may  be,  to  keep  up  the  price  to  be  paid 
for  the  work.  Their  Lordships  are  not  prepared  to  say  that 
an  agreement,  having  these  objects,  is  invalid  if  carried  into 
effect  by  proper  means,  that  is,  by  provisions  reasonably 
necessary  for  the  purpose,  thongh  the  effect  of  them  might 
be  to  create  a  partial  restraint  upon  the  power  of  the  parties 
to  exercise  their  trade. 

686]  *The  questions  for  consideration  appear  to  them 
upon  the  authorities  to  be,  whether  and  how  far  the  prohi- 
bitions of  this  deed,  having  regard  to  its  objects,  are  rea- 
sonable. 

The  numerous  cases  which  have  been  decided  on  this  sub- 
ject are  collected  in  the  notes  to  Mitchel  v.  Reynolds  in  the 
first  volume  of  Smith's  Leading  Cases.  It  may  be  gathered 
from  them  that  agreements  in  restmint  of  trade  are  against 
public  policy  and  void,  unless  the  restraint  they  impose  is 
partial  only,  and  they  are  made  on  good  consideration,  and 
are  reasonable.  The  courts  are  not  disposed  to  measure 
the  adequacy  of  the  consideration,  if  a  real  and  bona  fidt 
consideration  exists,  and  the  modern  decisions  have  mostly 
turned  on  the  question  of  the  reasonableness  of  the  restraint 
hi  relation  to  the  objects  of  the  contract.     It  was  said  by 
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Lord  Ellenborough,  in  delivering  the  judgment  of  the  court 
in  Oale  v.  Reedi^),  "The  restraint  on  one  side  meant  to  be 
enforced  should  in  reason  be  coextensive  only  with  the 
benefits  meant  to  be  enjoyed  on  the  other."  He  went  on  to 
say,  "As  the  carrying  the  restraint  further  would  be  arbi- 
trary and  useless  between  the  parties,  a  construction  which 
would  have  that  effect  must  be  reluctantly  resorted  to," 
and  for  that  reason  a  construction  which  would  not  have 
this  effect  was  given  to  the  particular  agreement  in  that 
case. 

In  the  case  of  Horner  v.  Oraves(^\  Tindal,  C.J.,  in  de- 
livering the  judgment  of  the  court,  said:  "We  do  not  see 
how  a  better  test  can  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint 
is  such  only  as  to  afford  a  fair  protection  to  the  interests  of 
the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the  public.  Whatever  re- 
straint is  larger  than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either,  it  can  only  be  oppressive,  and, 
if  oppressive,  it  is  in  the  eye  of  the  law  unreasonable." 

The  law  as  to  the  reasonableness  of  the  restraint  in  con- 
tracts of  this  kind  was  very  fully  considered  in  the  judg- 
ment of  the  Court  of  Exchequer  in  the  case  of  Mallan  and 
others  V.  May  (").  There  by  a  deed  nnder  which  the  de- 
fendant became  assistant  to  the  ^plaintiffs  in  their  [687 
basiness  of  surgeon  dentists,  he  covenanted  that  he  would 
not  carry  on  tnat  business  in  London,  "or  in  any  of  the 
towns  or  places  in  England  or  Scotland  where  the  plaintiffs 
might  have  been  practising  before  the  expiration  of  the  de- 
fendant's service."  The  declaration  contained  two  breaches ; 
the  first  for  practising  in  London,  the  second  for  practising 
in  another  place  where  the  plaintiffs  had  practised.  The 
court  adopted  the  principle  of  the  decision  in  Horner  v. 
Orates  ('),  and  holding  the  contract  to  be  divisible,  decided 
that  the  prohibition  against  practising  in  London  was  rea- 
sonable and  good,  but  that  the  covenant  against  practising 
in  other  towns  and  places  went  beyond  what  the  protection 
of  any  interests  of  the  plaintiffs  required,  and  was,  there- 
fore, an  unreasonable  restriction.  The  court  accordingly 
gave  judgment  for  the  plaintiffs  on  the  first  breach,  and  for 
the  defendant  on  the  second.  The  principles  on  which  this 
case  was  decided  were  upheld  by  the  Exciiequer  Chamber 
in  Price  v.  Green  (*). 

Q)  8  East,  86.  (»)  11  M.  &  W.,  663. 

P)  7  BiDg.,  748.  (♦)  16  M.  &  W.,  846. 
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f  Applying  the  rale  to  be  collected  from  the  authorities,  it 
appears  to  their  Lordships  that  the  provision  contained  in 
thie  second  clause  of  the  deed,  viz.,  that  if  either  of  the 
named  persons  should  refuse  to  allow  the  stevedoring  of 
any  ship  to  be  done  by  the  party  entitled  to  it  under  the 
first  clause,  and  should  require  one  of  the  other  parties  to 
it,  such  party  so  required  should  give  an  equivalent  to 
the  party  who  lost  the  stevedoring,  to  be  determined  by  ar- 
bitrators, is  not  unreasonable,  since  it  provides  in  a  fair  and 
reasonable  way  for  each  party  obtaining  the  benefit  of  the 
stevedoring  of  the  ships  to  which  by  the  contract  he  was  to 
be  entitled.  Each  party  might  in  turn  derive  benefit  from 
this  clause,  and  one  of  the  four  firms  would  always  get  the 
profit  of  the  ship  stevedored,  though  the  work  might  be 
done  by  another  of  them.  As  regards  the  merchant,  also, 
he  can  have  his  ship  stevedored  by  the  party  whom  he 
may  require  to  do  it,  at  least  there  is  no  prohibition  against 
his  having  it  so  done. 

But  the  operation  of  the  covenant  at  the  end  of  the  first 
clause,  upon  which  the  third  breach  in  the  action  is  founded, 
is  productive  of  wholly  different  results.  That  covenant  is 
only  modified  by  clause  2  as  regards  the  original  consignees, 
68o]  and  therefore  in  *the  case  of  ships  passing  out  of 
the  hands  of  the  named  firms  to  which  they  were  consigned 
on  arrival,  and  being  chartered  or  loaded  by  other  mer- 
chants (which  is  the  present  case),  the  effect  of  the  covenant 
is,  that  as  to  such  ships,  if  the  merchants  loading  them 
should  not  choose  to  employ  the  party  to  the  agreement 
who,  as  between  themselves,  was  entitled  to  do  the  steve- 
doring, all  the  parties  to  the  agreement  are  deprived  of  the 
work;  in  the  words  of  Mr.  Justice  Fellows  such  ships  are, 
"so  to  speak,  tabooed  to  them  all."  The  covenant  in  sach 
cases  restrains  three  of  the  four  parties  to  the  agreement 
from  exercising  their  trade,  without  giving  any  profit  or 
benefit  to  compensate  for  the  restriction  to  either  of  the 
four,  whilst  the  combination  they  have  thus  entered  into  is 
obviously  detrimental  to  the  public,  by  depriving  the  mer- 
chants of  the  power  of  employing  any  of  these  parties,  who 
are  probably  the  chief  stevedores  of  the  port,  to  load  their 
ships,  unless  in  each  case  they  employ  the  one  of  the  four 
to  whom  the  ship,  as  between  themselves,  has  been  allotted, 
however  great  and  well  founded  their  objections  may  be  to 
employ  him.  Such  a  restriction  cannot  be  justified  upon 
any  of  the  grounds  on  which  partial  restraints  of  trade  have 
been  supported.     It  is  entirely  beyond  anything  the  legili- 
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mate  interests  of  the  parties  required,  and  is  utterly  unprof- 
itable and  unnecessary,  at  least  for  any  purpose  that  can 
be  avowed. 

Yet  a  construction  of  the  clause  producing  the  above- 
mentioned  consequences  is  that  on  which  the  plaintiff  insists, 
and  on  which  he  is  compelled  to  rely  to  sustain  his  only  re- 
maining breach.  He  is  not  in  a  position  to  maintain  his  action 
upon  the  second  clause  of  the  agreement,  because  Stewart, 
Couch  &  Co.  did  not  refuse  to  employ  him  to  do  the  work, 
and  even  if  he  could  have  brought  his  case  within  that 
clause,  he  must  have  failed  in  this  action,  because,  as  was 
rightly  held  by  the  court  below  in  dealing  with  the  second 
breach,  the  action  will  not  lie  under  clause  2  until  the 
amount  of  the  equivalent  to  be  paid  has  been  ascertained  in 
the  manner  required  by  that  clause. 

The  part  of  the  agreement  which  is  open  to  objection, 
though  differing  in  its  circumstances  and  in  the  degree  of 
the  restraint  which  it  imposes  on  the  freedom  of  trade,  is 
not  distinguishable  in  its  nature  from  that  which  was  held  to 
be  void  in  HiUon  v.  '^EckersUy  (*) ;  whilst  it  cannot  689 
bejustified  on  the  ground  upon  which  Mr.  Justice  Erie  (who 
differed  from  the  majority  or  the  court)  thought  the  contract 
in  that  case  might  be  supported,  viz.,  that  it  might  be  neces- 
sary for  the  protection  of  the  lawful  interests  of  the  parties. 
The  object  or  the  contracting  parties  in  that  case  was  to  pro- 
tect their  interests  as  masters  against  combinations  of  work- 
men by  an  agreement  to  conduct  their  works,  or  wholly  or 
partially  to  suspend  them  for  a  time,  as  the  majority  should 
resolve;  and  the  learned  judge  thought  that  tliis  object 
justified  the  mutual  restraint  of  trade  which  they  imposed 
on  each  other. 

Upon  the  construction,  therefore,  which  the  plaintiff  has 
placed  upon  the  covenant  in  question,  and  which  upon  the 
whole  their  Lordships  are  of  opinion  is  correct,  they  think, 
for  the  reasons  above  stated,  that  it  creates  an  unreasonable 
restraint  upon  the  parties  in  their  trade,  and  ought  not  to 
receive  the  aid  of  the  courts  to  enforce  it.  They  have  al- 
ready said  that  this  objection  does  not  apply  to  clause  2  of 
the  deed,  and  they  consequently  think  that  judgment  on 
the  demurrer  to  the  fourth  plea  should  be  entered  for  the 
defendant  as  to  the  first  and  third  breaches,  but  for  the 
plaintiff  as  to  the  second  breach. 

The  remaining  question  is  that  raised  by  the  demurrer  to 
the  third  plea,  though,  after  the  opinion  which  their  Lord- 

0)  6E.  AB.,  47;  Ibid,  67 
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ships  have  just  expressed,  the  decision  of  it  is  only  material 
as  regards  costs. 

The  question  so  raised  is,  whether  the  general  arbitration 
clause  (clause  11)  affords  an  answer  to  the  action,  there 
having  been  no  arbitration  and  no  award  under  it. 

Since  the  case  of  Scott  v.  Avery ^  in  the  House  of  Lords  (*), 
the  contention  that  such  a  clause  is  bad  as  an  attempt  to 
oust  the  courts  of  jurisdiction  may  be  passed  by.  Tbe 
questions  to  be  considered  in  the  case  of  such  clauses  are, 
whether  an  arbitration  or  award  is  necessary  before  a  com- 
plete cause  of  action  arises,  or  is  made  a  condition  precedent 
to  an  action,  or  whether  the  agreement  to  refer  disputes  is 
a  collateral  and  independent  one.  That  question  must  be 
determined  in  each  case  by  the  construction  of  the  particalar 
contract,  and  the  intention  of  the  parties  to  be  collected  from 
its  language.  The  provision  in  the  second  clause  of  this 
contract  falls,  as  their  Lordships  have  already  said,  within 
690]  *the  first-mentioned  category,  because  the  equivalent 
to  be  given  in  lieu  of  the  profit  would  not  be  payable  until 
the  amount  of  it  had  been  ascertained  in  the  manner  pre- 
scribed. But  tbe  11th  clause,  according  to  the  intention  to 
be  collected  from  the  whole  deed,  appears  to  them,  though 
by  no  means  with  clearness,  to  be  a  collateral  and  indepen- 
dent agreement.  It  extends  to  all  doubts,  differences,  and 
disputes  which  should  arise  touching  the  agreement,  and 
stipulates  that  all  matters  in  difference  should  be  submitted 
to  arbitrators. 

The  learned  counsel  for  the  defendant  strongly  relied  on 
the  part  of  the  clause  which  is  in  these  words, — **  And  the 
award  of  the  arbitrators  shall  be  conclusive,  and  any  of  the 
parties  shall  not  be  entitled  to  commence  or  maintain  any 
action  at  law  or  suit  in  equity  in  respect  of  the  matters  bo 
submitted  as  aforesaid,  except  for  the  amount  or  amounts 
by  the  said  award  determined  to  be  paid  by  any  one  or 
more  of  the  said  parties  to  the  other  or  others  of  them,  or 
otherwise  in  accordance  with  the  terms  and  conditions  of 
the  said  award,  as  to  the  acts  or  deeds  to  be  made,  done, 
executed,  and  performed." 

This  passage,  no  doubt,  contains  negative  words,  but 
there  is  ambiguity  in  the  words  ''in  respect  of  the  matters 
BO  submitted  as  aforesaid,"  as  to  whether  they  were  meant 
to  apply  to  all  matters  which  were  to  be  submitted  to  arbi- 
trators under  the  clause,  or  to  the  matters  which,  after  they 
arose,  had  been  specifically  submitted  in  the  manner  pre- 
Bcribedi     Looking  out  of  this  clause,  it  is  material  to  con- 

0)  6  H.  L.  C,  811. 
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aider  clause  9,  which  is  as  follows, — "That  in  case  of  any 
breach  or  non-i)erformance  by  any  of  the  parties  hereto  of 
any  or  either  of  the  covenants  or  agreements  hereinbefore 
contained,  such  party  so  committing  such  breach,  or  not 
I)erforming  such  covenant  or  agreement,  shall  and  will  well 
and  truly  pay  unto  each  of  the  other  parties  hereto  respect- 
ively, their  or  his  executors,  administrators,  or  assigns,  the 
sum  of  one  thousand  pounds,  as  and  for  liquidated  damages 
for  such  breach  or  non-performance,  but  without  prejudice 
nevertheless  to  the  right  of  any  of  the  said  parties  hereto  to 
enforce  the  specific  performance  of  the  covenants  and  agree- 
ments hereinbefore  contained,  or  any  or  either  of  them." 

It  may  be  inferred  from  this  clause  that  the  parties 
•contemplated  that  an  action  might  be  brought  for  [691 
these  damages,  and  with  reference  to  the  proviso  to  the 
clause,  that  they  intended  to  reserve  the  right  to  bring  a  suit 
for  specific  performance.  Their  Lordships  are,  therefore, 
disposed  to  think  that  the  negative  words  in  the  arbitration 
clause  were  only  intended  to  apply  to  matters  actually  sub- 
mitted to  arbitration.  They  will  not,  therefore,  disturb  the 
judgment  of  the  court  below  on  this  point. 

The  other  points  mentioned  by  the  appellant's  counsel 
were  disposed  of  during  the  argument. 

In  the  result,  their  Lordships  are  of  opinion  that  the  rule 
nisiy  so  far  as  it  prays  to  enter  the  verdict  for  the  defendant 
on  the  first  and  second  breaches,  should  be  made  absolute, 
and  as  to  the  rest  should  be  discharged  ;  that  the  judgment 
for  the  plaintiff  on  the  demurrer  to  the  third  plea  should  be 
affirmed  ;  and  that  the  judgment  for  the  plaintiff  on  the  de- 
murrer to  the  fourth  plea  should  be  reversed  as  to  the  1st 
and  3d  breaches,  and  judgment  entered  as  to  these  breaches 
for  the  defendant,  and  they  will  humbly  advise  Her  Majesty 
accordingly. 

The  appellant  having  succeeded  only  on  the  point  of  the 
partial  invalidity  of  the  agreement,  in  respect  to  which  both 
parties  are  equally  in  fault,  their  Lordships  will  make  no 
order  as  to  the  costs  of  this  appeal. 

Solicitor  for  the  appellant :  If.  T.  Roberts, 

Solicitors  for  the  respondent :  Clayton^  Son  &  Fargiis. 

See  20  Eng.  Rep.,  803  note  ;  11  Fed.  trade  is  not  to  be  implied  from  doabt- 

Repr.,  10  note  ;  3  McCrary,  143  note  ;  ful  words  :  Stullt?.  Westfall,  25  Hun,  1. 

Morris  Run,  etc.,  u.  Barclay,  etc.,  68  When  a  business  is  sold,  a  stipula- 

Penn.  St.  R.,  173,  deciding  many  prin-  tion  is  necessary  to  prevent  the  .seller 

ciples,  and  an  excellent  case  ;  26  Alb,  from  carrying  on  the  same  occupation 

Li.  J.,  284.  in    that    town  ;    the    mere     purchase 

A  ooTenant  in  absolute  restraint  of  of   the   "good-wiir*  will  not  compel 
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such  result :  Porter  v.  Gorman,  65 
Geo.,  11. 

Though  such  good-will  is  in  the 
nature  of  property,  and  transmissible 
bj  assignment  or  bequest :  Hegeman 
«.  Hegeman,  8  Dalj,  1. 

On  the  dissolution  of  a  partnership 
between  J.  and  T. ,  amongst  other  terms 
of  arrangement  J.  promised  T.  that  he 
would  not  again  start  in  the  same  busi- 
ness in  the  same  place,  but  refused  to 
sign  any  writing  to  that  effect :  Held, 
that  J.  had  only  bound  himself  by 
honor,  and  that  T.  could  not  protect 
himself  from  carrying  out  the  other 
tenns  of  the  agreement  for  dissolution, 
by  showing  that  J.  had  not  carried  out 
his  honorary  engafi;ement :  Jennings 
V.  Tivey,  6  Wyatt,  Webb  &  A'Beckett 
(Eq.),  162. 

A  restraint  upon  trade  to  be  valid 
must  be  partial,  the  consideration  ade- 
quate and  not  colorable,  and  the  re- 
striction reasonable  :  Morris  Run,  etc., 
tJ.  Barclay,  etc.,  68  Penn.  St.  R.,  173. 

A  restraint  upon  trade  or  employ- 
ment which  is  general,  is  void  :  Morris 
Run,  etc.,  v.  Barclay,  etc.,  68  Penn.  St. 
R.,  178. 

A  good  test  is  whether  the  restraint 
is  such  as  only  to  afford  a  fair  protec- 
tion to  the  party  in  whose  favor  it  is, 
and  not  so  large  as  to  interfere  with  the 
interests  of  the  public :  Morris  Run, 
etc.,  9.  Barclay,  etc.,  68  Penn.  St.  R., 
173. 

An  agreement  not  to  exercise  a  trade 
or  carry  on  business  at  a  particular 
place,  or  within  certain  limits,  made 
upon  good  consideration,  is  valid,  if 
shown  to  be  reasonble,  and  if  the  re- 
straint upon  the  covenantor  be  not 
greater  than  is  proper  for  the  cove- 
nantee in  the  enjoyment  of  his  trade  or 
business. 

Canada,  Lower :  Findlay  v.  Mc Wil- 
liam, 23  L.  C.  Jur.,  148. 

Oonneotiout :  Cook  v.  Johnson,  47 
Conn.,  175. 

Oeorgia:  Ellis  v.  Jones,  56  Geo., 
504. 

niinois  :  Stewart  v.  Challecombe,  11 
Bradw.,  379. 

Iowa  :  Hedge  «.  Lowe,  47  Iowa,  137. 

MaasachuBetta :  Roper  9.  Upton,  125 
Mass..  258. 

Missouri :  Skrainka  «.  Scharring- 
bausen,  8  Mo.  App.  R.,  522. 

New  Jersey:  Richardson  «.  Pea- 
cock, 83  N.  J.  Eq.,  597. 


New  York :  MacKinnon  Pen  Go. 
f>.  Fountain,  etc.,  48  N.  Y.  Super,  a 
R.,  442  ;  Dethtlefs  9.  Tamaen,  7  Daly, 
854. 

Ohio:  Buckhart  v.  Buckhart,  96 
Ohio  St.,  261;  Morgan  «.  Perhamos, 
Id.,  517. 

Pennaylvmnia :  Carroll  v.  Hickes, 
lOPhila.  R.,808. 

Victoria :  Robertson  v.  English,  4 
Wyatt,  Webb  &  A'Beckett  (Law),  288; 
McLeod  V.  Roberts,  3  Vict.  Rep.  (Lav). 
145. 

An  ageement  whereby  one  partner 
sells  his  interest  in  the  business  to  his 
copartner  and  agrees  to  **  retire  alto- 
gether from  business,"  should  be  con- 
strued so  as  to  bind  the  party  selling 
from  engaging  in  business  only  so  far 
as  such  business,  or  place  of  bosincss, 
would  injure  the  business  of  the  party 
purchasing ;  and  is  not  therefore  void 
as  being  in  restraint  of  trade :  Board- 
man  €.  Wheeler.  15  N.  Y.  Weekly  Dig., 
825,  mem.  27  Hun,  616. 

S.  and  B.,  the  owners  of  the  entire 
capital  stock  of  a  certain  manufactar- 
ing  corporation  and  its  patents,  agreed 
to  sell  the  business  and  patents  to  F., 
C.  and  C,  and  accept  as  part  of  the 
purchase  price  notes  of  the  company, 
with  an  agreement  by  said  purchasers 
that  they  would  remain  trustees  of 
the  company  for  a  definite  period  of 
time,  and  would  maintain  in  the  com- 
pany assets  equal  to  all  its  liabilities, 
including  said  notes.  As  an  indnce- 
ment  to  this  guaranty,  the  Tendon 
covenanted  that  neither  of  them  would 
engage  in  business  in  opposition  to  the 
company  to  which  the  patents  were 
conveyed,  so  long  as  said  purcbawn 
should  remain  such  trustees  : 

Held,  that  the  covenant  of  the  ven- 
dors was  not  against  public  policy  and 
void,  as  being  in  undue  restraint  of 
trade. 

Where  one  of  said  covenantors  be- 
comes the  owner  of  most  of  all  of  the 
stock  of  another  company,  of  which 
he  is  the  manager  and  only  acting  ofB- 
cer,  an  injunction  will  go  against  said 
company  in  a  proper  case  to  restrain  it 
from  acts  constituting  a  breach  of  said 
covenant. 

It  is  a  breach  of  said  covenant  for 
such  last  named  company,  in  pursuance 
of  a  fraudulent  advertising  scheme,  to 
give  away  with  the  goods  sold  by  it  an 
article  similar,  and  by  such  company 
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advertised  to  be  equal  to  that  manufac- 
tured and  8old.b7  said  first  named  com- 
pany under  its  patents :  MacKinnon 
Pen  Co.  fj.  Fountain  Ink  Co.,  48  N.  Y. 
Supr.  Ct.  R.,  442.  16  W.  Dig,,  422. 

Where  a  contract  in  restraint  of 
trade  embraces  several  distinct  prom- 
ises and  is  divisible  in  its  nature,  the 
illegality  of  one  provision  which  is 
capable  of  being  construed  divisibly, 
will  not  necessarily  make  the  entire 
contract  null  and  void :  Western  Union 
9.  Burlington,  etc.,  11  Fed.  Uepr.,  1. 

A  contract  is  wholly  void  if  covenants 
in  restraint  of  trade,  which  are  illegal 
as  against  public  policy,  enter  into  and 
form  a  part  of  the  entire  consideration, 
and  both  parties  are  in  fault  as  to  those 
covenants.  A  separation  of- the  good 
consideration  from  that  which  is  illegal 
will  be  attempted  in  those  cases,  only 
when  the  party  seeking  to  enforce  the 
contract  is  not  the  wrongdoer,  or  the 
denial  of  relief  would  benefit  the  guilty 
party  at  the  expense  of  the  innocent. 
It  is  an  inflexible  rule,  that  no  remedy 
can  be  had  in  a  court  of  justice  on  an 
illegal  contract,  where  both  parties  are 
in  pari  delicto :  Saratoga  County  Bank 
T.King,  44  N.Y.,  87. 

Before  a  covenant  not  to  practice 
medicine  "in  the  neigh borhocKl "  can 
be  enforced  in  equity,  evidence  must 
be  given  to  show  the  extent  of  the 
practice  sold  to  plaintiff  :  McNutt  v. 
HcEwen,  lOPhila.,  112. 

A  contract  not  to  carry  on  a  business 
within  ''a  radius  of  ten  miles  of ''  a  vil- 
lage, means  within  a  radius  of  ten 
miles  of  the  centre  of  such  village : 
Cook  V.  Johnson,  47  Conn.,  175. 

It  is  not  competent  for  a  railroad 
company  to  grant  to  a  telegraph  com- 
pany the  exclusive  right  to  establish 
fines  of  telegraphic  communication 
along  its  right  of  way,  such  contracts 
being  in  restraint  of  trade  and  contrary 
to  public  policy;  Western,  etc.,  v. 
Burlington,  etc.,  11  Fed.  Repr.,  1,  3 
McCrary.  180,  2  Col.  Law  Repr.,  307. 

What  is  not  a  violation  of  an  agree- 
ment not  to  solicit  customers  on  a  cer- 
tain milk  route,  to  buy  milk,  or  to 
injure  a  certain  business:  StuU  v. 
Westfall,  25  Hun,  1. 

Where  by  a  written  contract  the  de- 
fendant, a  physician,  sold  his  medical 
practice  to  the  plaintiff  and  agreed  not 
to  "  resettle  "  in  the  same  town  :  Held, 
he  was  bound  thereby  not  to  again  take 

33  Eng.  Rep.  30 


np  his  residence  in  such  town  for  the 
practice  of  his  profession,  but  that  he 
might  practice  in  that  locality  while  re- 
siding elsewhere  :  Haldeman  v.  Simon- 
ton,  55  luwa,  144. 

An  agreement  not  to  sell  milk  in  the 
town  of  C.  is  not  violated  by  selling  to 
another  residing  outside  of  C. ,  at  the 
farm  of  the  first  party  outside  of  the 
town,  merely  with  knowledge  that 
the  purchaser  intends  to  retail  the  milk 
within  the  town  :  Smith  v.  Martin,  80 
Ind..  260. 

Where  a  land  agent  sold  his  business 
and  the  good- will  thereof  to  another, 
with  an  agreement  not  to  re-engage  in 
the  business  in  the  same  place  for  three 
years,  held,  that  after  the  expiration  of 
that  time  he  was  not  debarred  by  the 
contract  from  soliciting  the  agency  of 
the  same  lands  he  had  in  charge  when 
the  contract  was  made  :  Hanna  v.  An- 
drews, 50  Iowa,  462. 

Where  a  party,  under  agreement  not 
to  carry  on  a  specified  business  under 
color  of  another  name,  engages  in  a 
business  which  is  within  the  spirit  of 
the  agreement,  he  will  be  restrained 
from  continuing  it.  Where  the  answer 
fails  to  disclose  the  true  character  of 
the  business  so  engaged  in,  whether  it 
was,  in  fact,  such  as  the  defendant 
might  carry  on  without  breach  of  his 
covenant,  or  whether  it  was  so  only 
colorably,  the  injunction  will  not  be 
dissolved  upon  the  answer,  but  will  be 
retained  till  final  hearing  :  Richardson 
V.  Peacock,  26  N.  J.  £q.,  40. 

T.  L.  &  Co.,  a  manufacturing  firm, 
sold  to  the  S.  M.  Co.  their  factory  and 
the  good- will  of  their  business,  the  lat- 
ter being  a  large  part  of  The  considera- 
tion for  the  price  paid,  and  gave  them 
a  bond  that  no  member  of  their  firm 
should  engage  in  the  same  manufacture 
anywhere  in  this  country  for  twenty- 
five  years  without  the  consent  of  the  S. 
M.  Co.,  reserving  the  right  of  being 
employed  by  other  parties  on  a  salary, 
provided  they  should  not  be  interested 
nor  their  names  used  iu  the  business. 
Six  months  afterwards  a  new  company 
was  organized  for  the  purpose  of  carry- 
ing on  the  same  manufacture  in  the 
same  town,  T.,  one  of  the  firm  of  T.  L. 
&  Co. ,  entering  into  their  employment 
on  a  salary,  superintending  the  con- 
struction of  their  factory,  ordering 
their  machinery,  purchasing  stock,  and 
Tendering  various  other  services,  in- 
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clading  the  carrying  on  of  a  portion  of 
their  correspondence.  The  new  com- 
pany soon  became  competitors  in  busi- 
ness with  the  S.  M.  Co.,  who  suffered 
damage  by  the  loss  of  skilled  workmen 
who  left  their  employment  for  that  of 
the  new  company,  and  by  the  loss  of 
customers,  who  were  induced  by  the 
new  company  to  purchase  their  goods 
in  preference  to  those  of  the  S.  M.  Co. ; 
but  it  did  not  appear  that  these  results 
were  attributable  to  any  act  of  T.  L.  & 
Co.  or  of  T.,  or  that  the  S.  M.  Co.  had 
suffered  damage  from  anything  that  T. 
had  done  in  the  service  of  the  new 
company  :  Held,  on  a  bill  brought  by 
T.  L.  &  Co.  to  foreclose  a  mortgage 
given  to  secure  the  price  of  the  factory 
and  business  sold  by  them,  that  the  S. 
M.  Co.  was  not  entitled  to  an  allow- 
ance of  damages  for  a  breach  of  the 
bond  :  Treat  v.  Shonlnger  Melodeon 
Co.,  35  Conn.,  548. 

The  sale  of  the  "good- will"  of  a 
school  involves  no  personal  effort  on 
the  part  of  the  vendor  to  influence  the 
attendance  of  pupils.  In  an  action  to 
recover  the  balance  of  the  purchase- 
money  under  such  a  sale,  it  was  error 
to  admit  circulars  of  rival  schools, 
which  showed  that  the  vendor  was  a 
principal  therein,  without  having  first 
shown  that  said  circulars  were  issued 
with  his  knowledge  :  McCord  v,  Wil- 
liams, 96  Penn.  St.  R.,  78. 

E. ,  carrying  on  the  trade  or  calling 
of  a  dealer  in  pictures  and  photographic 
business,  sold  out  such  business  to  W., 
and  by  the  agreement  covenanted  "not 
to  open  or  start  a  retail  and  photo- 
graphic business  of  a  similar  character  " 
in  the  city  ot  Toronto  for  five  years. 
By  a  subsequent  agreement  the  first 
was  modified,  so  as  to  allow  E.  to  sell 
in  any  manner  to  persons  residing  out 
of  Toronto,  and  to  sell  at  retail  in  To- 
ronto, on  allowing  W.  a  percentage  on 
the  prices  realized. 

W.  filed  a  bill  alleging  that  E.  had, 
prior  to  such  second  agreement,  sold 
goods  in  contravention  of  the  first 
agreement,  and  had  subsequently  sold 
to  a  large  amount,  and  prayed  an  ac- 
count and  payment  of  his  percentage. 
The  court  being  of  opinion  that  such 
second  agreement  had  been  executed 
for  a  valuable  consideration,  granted 
the  decree  as  asked,  and  directed  the 
account  to  be  taken  by  the  master, 
although  the  answer  professed  to  state 


the  actual  amount  of  sales,  and  on  the 
motion  for  decree,  the  answer  had  been 
read  as  evidence  by  the  plainUff :  Wil- 
liamson V.  Ewing,  27  Grant  (U.  C), 
596. 

In  case  of  a  breach  of  a  contract  in 
restraint  of  trade,  the  plaintiff  is  enti- 
tled to  recover  the  actual  damages  sqb- 
tained  from  the  breach,  and  not  the 
consideration  paid  :  Stewart  v.  Challft- 
combe,  11  Bradw.  (Ills.),  379. 

In  an  action  by  the  purchaser  of  the 
good- will  of  a  firm,  for  a  breach  of  the 
contract  of  sale,  the  measure  of  dam- 
ages is  not  the  amount  of  improper  so- 
licitation of  the  customers  of  the  old 
firm,  irrespective  of  its  effect  upon  the 
business  of  the  purchaser.  The  dam- 
ages should  be  measured  by  the  injary 
sustained,  and  not  by  the  ineffectoil 
attempts  to  injure :  Borckhardt  9. 
Burckhardt,  36  Ohio  St.  B.,  261. 

The  defendant  agreed  to  serve  the 
plaintiffs  in  their  business  of  milkmen, 
and  in  case  of  any  breach  by  him  of  the 
agreement  entered  into  between  the 
parties,  and  signed  by  ibem,  that  he 
would  forfeit  the  sum  of  fifty  dollars,  to 
be  recovered  by  the  plaintiffs  as  stipo- 
lated  damages,  and  not  as  a  penalty : 
Held,  that  this  did  not  enable  the  de- 
fendant,  on  payment  of  the  $50,  to  do 
the  prohibited  acts  ;  and  in  a  bill  seek- 
ing to  enforce  the  agreement,  the 
plaintiffs  prayed  for  payment  of  the 
amount  of  the  liquidated  damages,  and 
for  an  injunction  to  restrain  the  defend- 
ant from  acting  in  breach  of  his  agree- 
ment. On  the  motion  for  an  injunction 
coming  on, —  held,  that  plaintiffs  were 
at  liberty  to  waive  their  claim  for  dam- 
ages, and  elect  to  have  relief  by  injunc- 
tion :  Toronto,  etc.  «.  Oowans,  26 
Grant's  (U.  C.)  Chy..  290. 

An  injunction  will  be  denied  when  it 
is  asked  not  to  restrain  the  doing  of  an 
act,  but  the  doing  of  an  act  to  the  in- 
jury of  the  plaintiff ;  such  injunction 
will  be  denied,  because  if  the  inconven- 
ience of  enforcing  an  injunction,  for 
every  alleged  breach  of  which  a  trial 
must  be  had,  in  order  to  determine 
whether  the  act  was  or  was  not  injari- 
ous  to  the  plaintiff  :  Stull  9.  WcstfaU, 
25  Hun.  1. 

A  combination  is  criminal  when  the 
act  to  be  done  necessarily  tends  to  prej- 
udice the  public,  or  to  oppress  indi- 
viduals by  unjustly  subjecting  them 
to  the  power  of  the  confederates.    In 
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such  unlawful  combinations  the  gist 
of  the  offence  is  the  conspiracy.  If 
the  motives  of  the  confederates  be  to 
oppress,  the  means  thej  use  unlawful, 
or  the  consequences  to  others  injurious, 
it  is  a  conspiracy  :  Morris  Run,  etc.,  v. 
Barclay,  etc.,  68  Penn.  St.  R.,  173. 

Every  association  to  raise  or  depress 
the  price  of  labor  beyond  what  it 
would  bring  if  left  without  aid  or  stim- 
ulus, is  criminal.  To  fix  a  standard  of 
prices  among  men  of  the  same  employ- 
ment is  not  in  itself  criminal,  but  may 
become  so  if  coercion,  restraint,  penal- 
ties or  force  of  arms  be  resorted  to.  If 
the  means  be  unlawful,  the  combina- 
tion is  indictable  :  Morris  Run,  etc.,  v. 
Barclay,  etc.,  68  Penn.  St.  R.,  173. 

A  *•  comer,"  whether  to  affect  the . 
prices  of  articles  of  commerce  or  the 
prices  of  vendible  stocks,  by  confeder- 
ation to  raise  or  depress  the  price  and 
operate  on  the  markets,  is  a  conspiracy: 
Morris  Run,  etc.,  v,  Barclay,  etc.,  68 
Penn.  St.  R.,  173. 

A  contract  by  which  one  party  at  his 
own  lime  kiln  agrees  to  manufacture 
for  another  party,  a  certain  number  of 
barrels  of  lime  within  a  given  time, 
for  which  he  is  to  receive  a  given  sum 
per  barrel,  and  which  provides  also 
that  during  the  continuance  of  the 
agreement,  the  party  manufacturing 
the  lime  shall  not  sell  to  any  person 
any  lime,  is  not  illegal,  as  being  in  re- 
straint of  trade :  Sdiwalm  v.  Holmes, 
49Cal.,  665. 

Where  one  producer  of  a  commod- 
ity, for  the  purpose  of  enhancing  the 
price,  enters  into  a  contract  with  an- 
other producer,  binding  the  latter  to 
withhold  and  keep  out  of  the  market 
his  supply,  the  contract  is  against  pub- 
lic policy  and  void  :  Arnot  t>.  Pittston, 
etc.,  68  N.  Y.,  558. 

Defendant  and  the  B.  C.  Co.  were 
corporations  engaged  in  mining  and 
selling  coal  at  or  near  Pittston,  Penn. 
Defendant  also  had  a  coal  depot  at  El- 
mira,  the  chief  market  for  coal  in  west- 
em  New  York,  from  whence  was  sup- 
plied a  large  extent  of  country  north 
and  west.  For  the  purpose  of  monop- 
olizing the  trade  and  to  maintain  an 
unnaturally  high  price,  the  two  com- 
panies entered  into  a  contract,  by  which 
defendant  agreed  to  take  all  the  coal 
which  the  B.  C.  Co.  should  desire  to 
send  north  of  the  State  line,  not  ex- 
ceeding^ 2,000  tons  per  month,  at  the 


regular  market  price,  less  a  commis- 
sion of  fifteen  per  cent.,  and  the  B.  C. 
Co.  agreed  not  to  sell  coal  to  any  party 
other  than  defendant,  to  come  north  of 
the  State  line.  The  product  of  the 
B.  C.  Co.  largely  exceeded  2,000  tons 
per  month.  Defendant  had  made  sim- 
ilar contracts  with  all  the  other  mining 
proprietors.  Of  these,  however,  the 
B.  C'.  Co.  did  not  have  actual  notice. 
The  B.  C.  Co.  delivered  coal  and  made 
advances  under  the  contract  during  the 
first  month,  and  then  refused  to  carry 
it  out  further.  In  an  action  by  plain- 
tiff as  assignee  of  the  claim  of  the 
B.  C.  Co.  under  the  contract,  to  recover 
the  agreed  price  for  the  coal  and  the 
moneys  advanced  ;  held,  that  the  con- 
tract was  against  public  policy  as  in 
restraint  of  trade,  and  so  void  ;  that 
the  agreement  of  the  B.  C.  Co.  not  to 
sell  to  others,  it  knowing  that  the  ob- 
ject of  defendant  was  to  create  a  mo- 
nopoly, and  that  this  was  one  of  the 
means  of  averting  competition,  made 
it  a  party  to  the  illegal  scheme  of  de- 
fendant ;  that  the  legal  and  illegal  stip- 
ulations in  the  contract  were  dependent 
and  inseparable  ;  and  that  a  rescissioE 
or  repudiation  of  the  contract,  after 
part  performance,  did  not  authorize  a 
recovery  for  the  partial  performance 
Arnot «.  Pittston,  etc.,  68  N.  Y.  668. 

S.  P.,  Morris  Run,  etc.,  v.  Barclay, 
etc.,  68  Penn.  St.  R.,  173. 

A  contract  entered  into  by  the  grain 
dealers  of  a  town  which,  on  its  face, 
indicates  that  they  have  formed  a  part- 
nership for  the  purpose  of  dealing  in 
grain,  but  the  true  object  of  which  is 
to  form  a  secret  combination,  which 
would  stifle  all  competition,  and  ena- 
ble the  parties,  by  secret  and  fraudu- 
lent means,  to  control  the  price  of  grain, 
costs  of  storage  and  expense  of  ship- 
ment at  such  town,  is  in  restraint  of  ^ 
trade  and  consequently  void,  on  the ' 
ground  of  public  policy  :  Craft «.  Mc- 
Conoughy,  79  Ills.,  846. 

While  a  vendor  of  goods  may,  under 
certain  limitations,  recover  for  their 
price,  notwithstanding  that  he  knew 
the  vendee  intended  an  improper  use  of 
them,  so  long  as  he  did  nothing  to  aid 
in  such  use,  yet  if  he  has  done  any- 
thing beyond  making  the  sale  to  aid 
the  illegal  plan  of  the  purchaser,  he 
cannot  recover  :  Ari^ot  v.  Pittston,  etc. , 
68  N.  Y.,658. 

A  draft  drawn  by  the  general  agent 
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of  several  corporations,  entering  into  fore  contrary  to  public  policy,  a  court 

an  arrangement  to  put  up  the  price  of  of  equity  will  not  lend  its  aid  to  require 

coal,  to  equalize  prices  in  favor  of  one  an   account  of  profits  and  a  diTision 

of  the  corporations,  or  another  of  them  thereof,  although  the  contract  has  been 

and  acceptf'.d,  cannot  be  recovered  on  executed  :    Craft  v.   McConoughy,   79 

against  the  latter.     Such  transaction  is  Ills.,  846. 

not  an  independent  cause  of  action  :        Although   a  contract  is  invalid,  jei 

Morris  Run,  etc.,  «.  Barclay,  etc.,  68  property  accumulated  nnder  it  mast, 

Penn.  St.  R.,  173.  as  between  the  parties,  be  disposed  of 

A  note,  etc.,  if  but  an  instrument  to  according  to  equity,  and  the  court  will 

execute  an  illegal  contract,  is  tainted  not  refuse  to  deal  with   that  property 

by  the  illegality,  and  cannot  be  recov-  on  the  ground  that  it  was  acquired  un- 

ered  :  Morris  Run,  etc.,  v.  Barclay,  etc.,  der  an  illegal  contract :  Western  Union, 

68  Penn.  St.  R.,  173.  etc.,    v.    Burlington,    etc.,    11    Fed. 

Where  parties  have  entered  into  a  Repr.,  1. 
contract  in  restraint  of  trade  and  there- 


(*>  Pifsent:—SiR   Barnes   Peacock,    Sir   Montague  E.  Smith,  Sir  Robert  P. 
Colli  Ell,  and  Sir  James  Hannen. 


/ 


[4  Appeal  Cases,  692.] 

J.C.(*),  July  10,  11,  12,  26,  1879. 

[PRIVY  COUNCIL.] 

692]  *Altamont  de  Cordova,  Julia  de  Cordova,  and 
Isaac  Henry  de  Merc  ado,  Defendants ;  and  Solomok 
DE  Cordova,  Petitioner. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  CHANCERY,  JAMAICA.  / 

Compromise  by  Ex^utors  of  Debt  due  by  one  of  tliemselvee—Fraud^-SdtkmiA 
in  Account — Liability  of  Executors. 

A.  C,  being  one  of  several  execntors,  a  debtor  to  his  testator's  estate  in  the  sum 
of  £20,130,  and  entitled  to  one-sixth  of  the  said  estate  (estimated  at  £6,0<)0)  ba  lega- 
tee under  the  will,  agreed  with  his  co-executors,  in  accordance  with  the  terms  of  the 
will  and  without  objection  from  the  parties  interested,  to  set  off  the  said  £6,0«)0 
against  the  like  amount  of  the  debt  then  payable  by  him,  at  the  same  time  paying 
about  £1,000  in  cash.  Thereafter  havinsj  become  insolvent,  A.  C.  agreed,  bv  vay 
of  compromise  Mrith  his  creditors,  including  the  said  executors,  that  they  should 
accept  6«.  in  the  pound  in  full  of  their  demands,  secretly  arranging  with  some  of 
the  said  creditors  to  jwiy  to  them  further  suras  if  he  should  be  in  a  position  so  to  do, 
and  subsequently  paying  to  them,  or  some  of  them,  further  sums.  For  the  purposes 
of  the  compromise  the  debt  due  to  the  testator's  estate  was  treated  by  the  executors 
as  amounting  to  £19,808,  thus  in  effect  reviving  Uie  debt  of  £6,<HX)  which  had  been 
previously  discharged,  and  accepting  in  respect  of  it  a  composition  of  5*.  in  the 
Iiciuud;  imd  the  executors  also  treat^  as  revived  A.  C.'s  right  to  one-sixth  of  the 
lesijiitirV  estate. 

In  a  ^tiit  brought  by  a  legatee  against  the  executors,  all  of  whom  proved  the  wil^ 
Afs/J,  llifti  the  above  agreement  of  set-off  extinguished  A.  C.'s  debt  pro  tanlo,  and  hj^/ 
the  samt^  effect  as  if  A.  C.  had  paid  £6,r)00  in  ttish.     It  also  extinaruished  A.  C.'j 
right  under  the  bequest,  unless  it  shouhl  turn  out  that  the  one-sixth  share  exeeef/^^ 
the  t'j^timated  £6.(XK),  and  subject  to  his  liability  to  refund  pro  taiUo  in  case  % 
aanir*  t-hould  fall  short  of  the  estimated  £6,000. 

//</'/.  also,  that  the  agreement  of  compromise  was  a  breach  of  trust  and  voii  u 
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against  the  plainliflf,  and  that  it  was  fraudulent  as  regards  A.  C.  The  secret 
arrangement,  though  not  legally  binding,  was  8ui)icient  to  vitiate  the  compromise. 

Held,  further,  that  whether  or  not  a  compromise  by  executors  of  a  debt  due  from 
one  of  themselves  will  be  excused  and  upheld  if  beneficial  to  the  *e8tate,  [693 
the  above  compromise  and  the  mode  in  which  it  w^as  carried  out  as  above  were 
injurious  to  the  estate  and  to  the  plaintiff,  and  that  the  plaintiff,  in  the  absence  of 
any  consent  or  acquiescence  by  him,  was  not  bound  thereby. 

Hdd,  further,  that  A.  C.  was  liable  to  the  estate  for  the  full  amount  of  what 
would  have  been  due  and  payable  by  him  if  the  compromise  had  never  been  effected, 
and  that  the  co-executors  were  severally  liable  for  so  much  of  the  said  amount  as 
would  or  might  at  any  time  have  come  to  their  hands  but  for  their  wilful  neglect 
and  defaulL 

It  is  not  necessary  to  direct  an  inquiry  previous  to  charging  the  defendants  as  for 
wilful  neglect  and  default. 

The  executors  having  been  directed  by  the  will  to  sell  the  real  estate,  if  they 
allowed  one  of  their  number  to  hold  stores  and  buildings  at  less  than  a  fair  occupa- 
tion rent,  are  chargeable  with  what  would  have  been  a  fair  occupation  rent. 

A  honse  and  premises  having  by  the  will  been  given  to  the  widow  for  life 
without  impeachment  of  waste,  an  inquiry  was  directed  whether  any  charge  for 
money  expended  thereon  by  the  executors  ought  to  be  allowed  or  not,  having 
reeard  to  the  circumstances  under  which  the  expenditure  was  made. 

Interest  on  sums  decreed  allowed  at  6  per  cent. 

Appeal  from  a  decree  of  the  Vice-Chancellor  of  Jamaica 
(Sept.  3,  1877), 

The  facts  of  the  case  and  the  nature  of  the  suit  are 
sufficiently  stated  in  the  judgment  of  their  Lordships. 

The  decree  appealed  from,  inter  alia^  declared  the  will  of 
Aaron  de  Cordova  established,  and  ordered  that  the  trusts 
thereof  be  carried  into  execution,  and  that  the  release  here- 
inafter referred  to  and  dated  the  20th  of  January,  1868,  from 
the  appellants,  as  executors  of  the  said  Aaron  de  Cordova, 
to  the  appellant  Altamont  de  Cordova,  be  set  aside  as  against 
the  respondent  as  a  fraudulent  breach  of  trust.  It  also  de- 
clared that  the  appellants  were  severally  liable  and  respon- 
sible to  the  estate  of  the  testator  as  between  themselves  and 
the  respondent  for  the  full  amount  thereby  proposed  or  in- 
tended to  be  abandoned  and  given  up  by  them  to  Altamont 
with  interest.  It  also  declared  that  an  alleged  stated  ac- 
count, dated  the  28th  of  February,  1870,  between  the  appel- 
lants  and  respondent  and  signed  by  the  latter,  did  not  bind 
the  respondent,  and  that  the  same  should  be  opened.  It 
also  declared  the  appellants  guilty  of  a  devastavit  in  return- 
ing an  inventory  of  their  testator's  personal  estate  at  an  un- 
dervalue, and  in  compromising  the  debt  due  by  Altamont. 
And  it  directed  *various  accounts,  the  nature  of  [694 
which,  so  far  as  they  are  material,  appears  in  the  judgment 
of  their  Lordships. 

Mr.  Norths  Q.C.,  and  Mr.  Solomon^  for  the  appellants: 
The  compromise  of  the  20th  of  January,.  1868,  was  on  the 
evidence  entered  into  in  good  faith,  and  was  beneficial  to  the 
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testator's  estate.  Under  such  circumstances,  the  executors 
could  compromise  tbe  debt  of  one  of  them..  See  Blue  y. 
Marshall  (') ;  Pennington  v.  Healey  (") ;  Forshaw  v.  Hig- 
ginson  (*). 

If  the  compromise  cannot  be  supported,  the  appellants, 
or  at  least  the  appellants  other  than  Altamont,  cannot  be 
held  liable  in  respect  of  Altamont' s  debt  for  more  than 
would  have  been  recovered  for  the  testator's  estate  if  that 
compromise  had  not  been  made,  and  there  is  no  evidence  to 
show  that  more  could  have  been  recovered  than  was  in  fact 
recovered  by  the  compromise.  At  the  utmost,  before  charg- 
ing the  appellants  other  than  Altamont,  an  inquiry  should 
have  been  directed  whether  the  whole  or  any  part  thereof 
could  have  been  recovered ;  and  had  such  inquiry  been 
directed,  the  appellants  would  have  been  able  to  show  that 
part  of  the  debt  certainly  could  not  have  been  recovered. 
See  Mucklow  v.  Fuller  {*) ;  Tebbs  v.  Carpenter  (*)  and  two 
cases  there  cited ;  Powell  v.  Evans  (*) ;  Lowson  v.  Cope- 
land  (') ;  Stiles  v.  Ouy  (■)•;  Maitland  v,  Bateman  (*) ;  Edr 
monds  v.  PeaJce  (") ;  East  v.  East  (") ;  Caney  v.  Bond  (") ; 
Clack  V.  Holland  {'*);  Hobday  v.  Peters  ('*);  Bullock  v. 
Wheatly  (") ;  Wiles  v.  Oresham  ('•).  Coope  v.  Carter  n  is 
an  authority  that  at  least  one  act  of  wilful  neglect  or  default 
must  be  alleged  and  proved  in  order  to  obtain  a  decree 
directing  an  inquiry  as  to  wilful  neglect  or  default.  With 
regard  to  the  signed  account  of  the  28th  of  February,  1870, 
695]  the  *decree  is  erroneous  in  opening  it.  The  same 
was  on  the  evidence  approved  and  signed  by  the  respondent 
after  mature  consideration,  and  deliberately,  with  full 
knowledge  of  the  circumstances.  The  respondent  also  ac- 
quiesced therein  for  upwards  of  six  years,  and  did  not  by 
his  pleadings  refer  to  such  account.  The  decree  was  also 
erroneous,  as  urged  in  the  fifth  ground  of  appeal,  in  declar- 
ing that  the  appellants  were  guilty  of  a  devastavit  in  return- 
ing an  inventory  of  their  testator  s  estate  at  an  undervalue. 
The  inventory  was  founded  upon  valuations,  and  was  made 
in  manner  prescribed  by  law ;  and  if  the  facts  are  as  the  ap- 
pellants allege,  it  was  not  at  an  undervalue.     The  decree 

0)  8  P.  Wms.,  881.  0»)  7  Beav.,  239. 

(«)  1  C.  A  M.,  402.  (")  6  Hare.  348. 

(»)  8  De  G.,  M.  <!^  G.,  827.  (")  6  Beav.,  486. 

(•»)  Jac,  198.  (»)  19  Beav..  262,  271. 

(»)  1  Madd.,  290.  297.  (")  28  Beav..  354. 

(•)  6  Ves..  843.  (»*)  1  Coll..  180-136. 

C)  2  Bro.  C.  C,  167.  (••)  2  Drew..  258  ;    5  De  G.,  M.  4  0., 

(«)  1  Mac.  A  G.,  422;  4  Y.  &  C.  (Ex.),  770. 

571 ;  16  Sim.,  230.  («t)  2  Dr  G.,  M.  &  G.,  292. 
(•)  8  Jur.,  896;  S.  C,  16  Sim.,  233,  n. 
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was  also  erroneous  in  ordering  that  the  appellants  be 
charged  with  a  fair  occupation  rent  of  such  stores  and 
buildings  belonging  to  the  testator's  estate  as  have  since  his 
death  been  occupied  by  Altaniont.  Neither  of  the  other 
appellants  have  been  ia  occupation  thereof,  or  of  any  part 
thereof.  Again,  the  appellants  ought  to  be  allowed  moneys 
expended  in  repairs  or  improvement  of  house  and  premises 
devised  by  the  testator  to  his  widow  for  life.  A  tenant  for 
life  without  impeachment  of  waste  is  not  bound  to  repair, 
and  therefore  tne  appellants  as  executors  and  trustees  were 
entitled  and  bound  so  to  do :  Marquis  of  Lansdowne  v. 
V.  Marchioness  of  Lansdowne  (') ;  Powys  v.  Blagrave  ("). 
The  cases  cited  by  the  Vice-Chancellor,  Aibbert  v.  (Jooke  (*) ; 
Nairn  v.  Majoribanks  (*),  and  Caldecott  v.  Brown  (*),  are 
distinguishable.  See  Dent  v.  Dent  (*).  The  rate  of  interest 
charged  was  excessive :  Hobinson  v.  Robinson  ('). 

Mr.  Mackeson,  Q.C.,  and  Mr.  Whitehorne^  for  the  respon- 
dent: Upon  the  evidence  the  compromise  and  release  of 
the  20th  of  January,  1868,  is  fraudulent  and  void,  and  a 
breach  of  trust,  and  should  be  set  aside :  see  as  to  the  effect 
of  the  secret  arrangement  Mare  v.  8andford(^)\  Woodw. 
Barker  (•) ;  M'Ewen  v.  Sanderson  (").  The  appellant  Alta- 
mont  is  therefore  liable  to  pay  the  whole  of  the  debt  due  by 
him  to  the  testator's  estate.  As  regards  the  appellant  and 
his  co-executors,  they  committed  a  devastavit  *in  not  [696 
getting  in  the  debt  due  by  Altamont,  and  are  therefore  sev- 
erally liable  to  make  good  the  amount  thereof.  Upon  the 
evidence,  it  appeared  that  Altamont' s  debt  could  have  been 
recovered  by  nis  co-executors  if  they  had  taken  proper 
measures  to  call  it  in.  Further,  the  appellants,  having 
allowed  Altamont  to  retain  his  one-sixth  snare  of  the  testa- 
tor's estate,  estimated  on  the  footing  that  the  whole  of  his 
debt  to  the  estate  was  a  good  asset,  were  precluded  from 
entering  into  an  arrangement  with  him  whereby  they  accept 
6s,  in  the  pound  in  full  discharge  of  his  debt.  As  regards 
wilful  neglect  and  default,  an  immediate  decree  may  be 
made  for  an  account  on  that  footing  without  alleging  and 
proving  any  single  case.  If  executors  are  passive,  that  may 
amount  to  crassa  negligentia.  In  every  one  of  the  cases 
cited  on  the  other  side  the  executor  was  insolvent ;  there 
was  no  fraud,  no  acts  of  commission,  and  yet  no  inquiry 
was  directed.    The  onus  is  not  on  the  plaintiff  to  show  that 

(1)  IJac  A  W.,  522.  (•)  80  Beav.,  868. 

O  4  De  G..  M.  <&  G.,  448.  O  1  De  G.,  M.  &  G.,  247. 

p)  1  8.  A  S.,  652.  (8)  1  Giff.,  288. 

{f)  8  Ruse.,  582.  (•)  Law  Rep.,  1  Eq.,  189. 

(•)  2  Hare,  144.  f»«)  Law  Rep.,  20  Eq.,  66. 
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the  money  coald  have  been  got  in  ;  it  is  on  the  executor  to 
show  that  it  could  not :  see  Grove  v.  Price  (*) ;  Wiles  v. 
Oresham  (") ;  Jevon  v.  Bush  (") ;  East  v.  East  (*) ;  Ratcliffe 
V.  Winch  (•) ;  Caney  v.  Bond  (•) ;  Candler  v.  Tilletl  Q ; 
Jones  V.  Morrall  (*) ;  Massey  v.  Mussey  (•).  Even  if  one 
executor  can  release  the  debt  of  another,  still,  where  execu- 
tors have  appropriated  a  legacy  to  the  legatee,  they  cease  to 
be  executors,  and  have  become  trustees  thereof,  and  then 
one  trustee  cannot  release  the  debt  of  anotiier :  PhiUipo  v. 
Munnings  (*') ;  Charlton  v.  Earl  of  Durham  (") ;  I>ix  v. 
Burford  (").  Furtlier,  the  appellants  committed  a  devas- 
tavit in  undervaluing  the  testator's  estate  in  the  inventory 
returned  by  them  to  the  oflSce  of  the  Secretary  of  Jamaica, 
and  in  particular  in  valuing  the  debts  due  to  the  testator  at 
£12,549,  v^^hen  there  was  due  from  Altamont  £20,130,  and 
from  Michael  de  Cordova  £3,478. 

The  signed  account  of  the  28th  of  February,  1870,  was  not, 
on  the  evidence,  binding  upon  the  respondent  as  a  settled 
697]  account,  *nor  was  there  any  proof  of  implied  acqui- 
escence :  see  Sleight  v.  Lawson  (") ;  Stackhouse  v.  Barns- 
ton  (") .  With  regard  to  the  breach  of  trust  in  paying 
money  out  of  the  trust  estate  for  the  repairs  of  the  house 
left  to  the  widow  for  life,  there  is  a  distinction  between  re- 
pairs and  improvements^  and  no  case  has  sanctioned  the  ap- 
plication of  capital  moneys  to  the  former :  see  Lewin  on 
Trusts  F'^th  ed.],  603,  6 ;  In  re  Leigh's  Estate  (") ;  Vysey. 
Foster  r). 

Mr.  Norths  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock  :  This  is  an  appeal  from  a  decree 
of  the  Vice-Chancellor  of  Jamaica,  in  a  suit  instituted  by 
the  respondent  as  a  legatee  under  the  will  of  his  father, 
Aaron  de  Cordova,  deceased,  against  the  appellants,  who 
were  the  executors  and  executrix  of  the  testator. 

To  prevent  confusion,  the  respondent  in  the  appeal  will 
hereinafter  be  called  the  plaintiff,  and  the  appellants  the 
defendants. 

The  will  was  dated  the  10th  of  July,  1865,  and  the  pur- 

Q)  26  Beav.,  103.  O^)  2  My.  <fe  Cr.,  815. 

(»)  5  De  G.,  M.  &  G.,  770.  (")  Law  Rep.,  4  Ch.,  433. 

(«)  1  Vern.,  842.  ('*)  19  Beav.,  409. 

{*)  6  Hare,  848.  (^»)  8  K.  &  J..  292. 

(»)  17  Beav.,  217  ('*)  10  Vea.,  466. 

(«)  6  Beav.,  486.  (««)  Law  Rep.,  6  Ch.,  887. 

(')  22  Beav.,  263.  ('•)  Law  Rep..  8  Ch.,  309;   4  Eng.  R., 

(8)  2  Sim.,  N.  S.,  249.  904  ;  7  H.  L.,  318;   4  Eng.  R.,  1. 

(»)  2  J.  &  H.,  734. 
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port  of  it  is  fully  set  forth  in  the  careful  and  elaborate  judg- 
ment of  the  learned  Vice-Chancellor. 

It  is  sufficient  to  state  here  that  the  testator,  after  direct- 
ing payment  of  his  debts  and  funeral  expenses,  and  amongst 
other  legacies  one  sixtb  part  or  share  of  all  his  estate  to  his 
Bon  Altamont,  and  £200  to  his  son  Solomon,  tlie  plaintiff, 
gave  and  devised  all  the  rest,  residue,  and  remainder  of  his 
estate,  both  real,  personal,  and  mixed,  unto  and  to  the  use 
of  his  executors  and  executrix,  upon  trust  as  to  his  house 
in  Duke  Street,  in  the  city  ot  Kingston,  and  all  the  furni- 
ture, &c.,  therein,  to  permit  and  suffer  his  wife  to  use,  oc- 
cupy, possess,  and  enjoy  the  same,  or  to  receive  and  take 
the  rents,  issues,  and  profits  thereof  during  the  term  of  her 
natural  life,  without  any  impeachment  of  waste,  and  imme- 
diately upon  the  death  of  his  said  wife,  to  sell  the  same  in 
such  manner  as  his  said  executors,  or  the  survivors  or  sur- 
vivor of  them,  or  the  heirs  of  such  survivor  should  think  fit. 

*The  will  then  proceeds, — "And  as  to  all  the  rest  [698 
of  my  said  trust  estate,  to  sell  and  dispose  of,  and  convert 
into  money  as  speedily  as  possible,  so  much  thereof  as  shall 
be  in  its  nature  salable,  and  to  collect,  get  in,  and  receive  the 
residue  thereof.  And  to  stand  and  be  possessed  of  all  mon- 
eys hereinafter  referred  to  as  trust  moneys,  to  arise  from  all 
such  sales,  disposals,  conversions,  collections,  and  receipts  of 
my  said  trust  estate.  Upon  trust  as  to  so  much  thereof,  and 
such  sum  as  shall,  together  with  the  said  sum  of  £200  be- 
queathed to  my  son  Solomon,  and  such  sum  as  shall  appear 
by  my  books  of  account  to  be  due  to  me  by  him  (notwith- 
standing that  such  lastmentioned  sum,  or  any  part  thereof, 
shall  have  been  discharged  and  satisfied  by  operation  of  law) 
amount  to  an  equal  one-sixth  part  or  share  of  and  in  all  my 
estate,  to  lay  out  and  invest  the  same  in  the  names  or  name 
of  my  said  executors  and  executrix,  or  of  the  survivors  or 
survivor  of  them,  or  of  the  heirs,  executors,  or  administra- 
tors of  such  survivor,  in  some  one  or  more  of  the  public 
stocks  or  funds  of  Great  Britain,  or  this  island,  or  at  inter- 
est upon  government  or  real  securities  in  Great  Britain  or 
this  island,  and  to  stand  and  be  possessed  of  and  interested 
in  such  stocks,  funds,  and  securities,  and  the  interest,  divi- 
dends, and  annual  produce  thereof  upon  trust  thereout,  so 
long  as  the  same  shall  last,  to  pa}'  unto  my  said  son  Solomon 
yearly  the  sum  of  £240  by  twelve  even  and  equal  monthly 
payments,  the  first  payment  to  be  made  one  mouth  aftni-  my 
death,  and  immediately  after  the  death  of  my  said  son 
Solomon  to  transfer  and  deliver  the  said  stocks,  funds,  and 
securities,  or  so  much  thereof  ms  shall  then  be  existing  and 
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remaining  unconsumed  by  such  yearly  payments  as  afore- 
said, unto  the  widow  and  children  (if  any)  of  my  said  son 
Solomon  ;  but  if  he  shall  leave  no  widow  or  child  him  sur- 
viving, then  to  hold  the  residue  of  the  said  stocks,  funds, 
and  securities  (if  any)  upon  the  same  and  the  like  trusts  as 
hereinafter  expressed  and  declared  of  and  concerning  the 
balance  of  the  said  trust  moneys." 

The  said  will  then  declared  trusts  of  the  balance  of  the 
trust  moneys  for  the  benefit  of^the  widow  and  four  younger 
chidren  of  the  testator,  and  then  proceeded  as  follows : 

''I  declare  and  direct  that  any  legatee  or  executor  named 
in  this  my  will,  who  shall  at  the  time  of  my  decease  owe  me 
699]  any  *monejr,  shall  account  for  the  same  to  my  exec- 
utors and  executrix.'' 

The  testator  died  on  the  8th  of  July,  1866.  He  had  been 
twice  married,  and  left  two  sons  by  his  first  wife,  viz.,  the 
plaintiff,  who  was  his  eldest  son,  and  the  defendant  Alta- 
mont.  His  second  wife,  Julia  De  Cordova,  one  of  the  de- 
fendants, who  was  appointed  executrix  of  his  will,  survived 
him.  He  also  left  by  his  said  second  wife,  two  sons,  Alfred 
and  Eustace,  and  two  daughters,  Ella  and  Fleurette. 

Prior  to  the  year  1863  the  defendant  Altamont  carried  on 
business  in  partnership  with  his  father  the  testator,  who  in 
that  year  retired  and  sold  his  share  in  the  business  to  his 
son  Altamont  for  a  sum  of  which  £17,716  odd  remained  un- 
paid at  the  time  of  the  death  of  the  testator.  That  amount 
was  secured  by  six  promissory  notes  of  the  defendant  Alta- 
mont, dated  the  3d  of  August,  1863,  for  the  respective 
amounts  following,  that  is  to  say  : 

One  for  £6,000,  due  on  the  lOth  of  August,  1868. 

One  for  £2,600,  due  on  the  lOth  of  August,  1867. 

One  for  £2,500,  due  on  the  10th  of  August,  1868. 

One  for  £2,600,  due  on  the  10th  of  August,  1869, 

One  for  £2,600,  due  on  the  10th  of  August,  1870. 

And  one  for  £2,716  3^.  due  on  the  10th  of  August,  1871. 

Each  of  the  notes  bore  interest  at  6  per  cent.,  from  the  Ist 
of  August,  1864,  payable  yearly.  In  addition  to  the  said 
promissory  notes  and  a  balance  of  interest  amounting  to 
about  £1,000  due  thereon,  Altamont  was  indebted  to  the 
testator,  at  the  time  of  his  death,  in  a  sum  of  £2,414  1^.  6(2., 
on  open  account,  making  a  total,  exclusive  of  interest,  of 
£20,130  odd. 

The  plaintiff  was,  at  the  testator's  death,  indebted  to  him 
in  a  sum  of  £1,968  7^.  8d, 

The  testator's  other  assets  consisted  of  debts  due  to  him, 
including  a  debt  from  one  Michael  De  Cordova,  the  house  and 
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f  arnitnre  and  effects  specifically  given  by  the  will,  and  other 
real  estate,  and  certain  investments,  some  of  which  were  on 
foreign  securities. 

All  the  defendants  proved  the  will,  and  thereby  took  upon 
themselves  the  execution  thereof. 

Shortly  after  the  death  of  the  testator,  the  defendants  pre- 
pared a  balance  sheet  of  the  estate.  The  net  assets,  includ- 
ing the  debt  *from  Altamont,  were  estimated  at  [700 
£^,000.  Altamont  claimed  to  set  off  one-sixth  of  that 
amount  bequeathed  to  him  by  his  father's  will  against  the 
amount  due  on  the  promissory  note  which  matured  on  the 
10th  of  August,  1866,  and  the  sum  owing  from  him  on  open 
account  His  co-executor,  the  defendant,  De  Mercado,  op- 
posed this  claim  at  first,  but  discontinued  his  opposition 
upon  being  advised  that  the  claim  was  well  founded.  A  set- 
tlement was  accordingly  concluded  by  which  it  was  arranged 
that  the  legacy,  estimated  at  £6,000,  should  be  set  off  against 
the  like  amount  of  the  debt  then  payable  by  Altamont. 

That  settlement,  in  their  Lordships'  opinion,  extinguished, 
to  the  extent  of  £6,000,  Altamont' s  debt,  and  also  any  right 
which  he  had  under  the  bequest  in  his  father's  will,  unless 
it  should  turn  out  that  the  assets  exceeded  the  amount  at 
which  they  were  then  estimated.  He  was  also  liable  to 
refund  pro  tanto  in  case  the  assets  should  fall  short  of  the 
amount  at  which  they  were  estimated,  and  according  to 
which  his  share  of  the  property  under  his  father's  will  was 
treated  as  amounting  to  £6,000,  the  sum  allowed  in  the  set- 
tlement on  account.  It  was  said  in  the  argument  of  the 
learned  counsel  for  the  defendants  that  the  settlement  in 
account  was  a  mere  paper  transaction,  but  a  paper  transac- 
tion of  this  nature  is  merely  a  representation  on  paper  of 
that  which  is  treated  by  the  parties  as  having  actually  taken 
place.  By  setting  off  one  debt  against  another  of  equal 
amount  both  are  extinguished.  A  settlement  of  a  debt  in 
account  amounts  to  the  same  thing  as  a  payment :  Skyrmg 
V.  Oreenwood  (*),  and  Bramston  v.  JRobbinsl*).  Their  Lord- 
ships consider  that  the  settlement  in  account  had  the  same 
effect  as  if  Altan>ont  had  paid  £6,000  of  the  debt  then  due 
and  payable  by  him  to  the  estate,  and  the  defendants,  as 
executors,  had  with  the  assets  so  received  paid  him  the  then 
estimated  amount  of  his  legacy,  subject  to  his  liability  to 
refund  pro  tanto  in  case  the  assets  should  fall  short  of  the 
estimated  amount. 

Neither  of  the  parties  have  contended  by  their  counsel 
before  their  Lordships  that  the  settlement  in  account  was 

(»)  4  B.  A  C,  281.  (*)  4  Bing.,  18. 
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not  in  accordance  with  the  testator's  will,  by  which  he  de- 
clared that  any  legatee  who  should  owe  him  any  money 
should  account  for  the  same  with  his  executors.  Their 
701]  Lordships  are  of  opinion  that  it  was  binding  *upoii 
Altamont,  and  also  upon  nis  co-executors,  who  assented  to 
it,  and  the  plaintiff  has  not  objected  to  it.  If  the  settlement 
did  not  to  amount  to  a  discharge  in  full  of  the  £6,000  of  the 
debt  then  payable,  the  executors  would  be  liable  for  allow- 
ing that  portion  of  the  debt  to  remain  outstanding  from  the 
time  of  the  death  of  the  testator  in  1866,  when  Altamont  was 
solvent,  up  to  the  date  of  the  compromise  in  1868,  when  he 
is  said  to  have  been  insolvent.  According  to  Altamonfs 
own  evidence  he  was  solvent  at  the  time  of  his  fatlier's  death. 
His  liabilities  to  tlie  estate  were  estimated  by  the  executors 
as  of  the  value  of  20^.  in  the  pound,  and  his  legacy  was  cal- 
culated and  allowed  upon  that  basis.  Further,  in  a  con- 
versation which  Altamont  had  with  his  brother,  the  plaintifif, 
before  the  latter  left  for  America,  he  said,  "You  can  go 
away  making  your  mind  perfectly  easy,  for  if  you  live  for 
ninety-nine  years  your  nnoney  is  safe,  and  you  will  always 
receive  your  twenty  pounds  a  month."  It  app)ears  that,  in 
addition  to  the  £6,000  of  Altamont' s  debt  discharged  by 
the  settlement,  Altamont  paid  to  the  estate  in  cash  abont 
£1,000  on  account.  Other  evidence  puts  the  amount  paid 
at  about  £916,  but  the  difference  is  not  a  matter  of  im- 
portance. 

This  brings  their  Lordships  to  the  consideration  of  the 
effect  of  the  compromise  which  took  place  in  January,  1868. 

It  appears  from  the  evidence  of  Altamont  that  in  the 
course  of  the  year  1867  he  sustained  heavy  losses  in  his 
business,  and  by  reason  thereof  became  embarrassed  in  his 
circumstances  and  unable  to  meet  his  engagements.  In  the 
month  of  August,  1867,  the  appellant  De  Mercado  made  fre- 
quent applications  to  him  to  pay  the  £2,500  due  on  the 
promissory  note  which  became  payable  in  that  month,  but 
such  applications  were  unsuccessful.  On  the  20th  of  Jan- 
uary, 1868,  an  arrangement  was  made  between  the  appellant, 
Altamont,  and  his  principal  creditors,  including  himself  and 
tiH^  other  defendants  as  executors  and  executrix  of  his 
father's  will,  which  was  embodied  in  a  letter  addressed  to 
\ih  Hrm  of  Altamont  De  Cordova  &  Co.  The  letter  was  in 
the  following  terms: 

''Kingston,  Jamaica,  20th  January,  1868, 
** Messrs.  Altamont  De  Cordova  &  Co., 
''Dear  Sirs, — Having  investigated  your  statement  and 
702]    account  *in  connection  with  your  business,  we  have 
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to  express  ourselves  satisfied  as  to  the  fact  that  the  unfor- 
tunate result  has  been  brought  about  by  serious  losses 
which  accrued  during  the  recent  panic,  and  we  hereby  agree 
to  accept  as  a  compromise  in  full  of  our  demands  the  sum  of 
five  shillings  in  the  pound,  payable  by  your  acceptances  at 
three  and  six  months,  and  a  transfer  of  the  debt  of  Mr.  W. 
Knaggs  in  trust  for  our  benefit.  It  being  understood  that 
this  arrangement  on  our  part  shall  only  hold  good  in  the 
event  of  all  your  creditors,  to  whom  your  matters  have  been 
submitted,  according  to  the  arrangement,  namely, 

"Colonial  Bank. 

*'  Executors  of  the  estate  of  Aaron  De  Cordova. 

"  Charles  Levy  &  Co. 

"Davidson,  Coulthurst  &  Co. 

"Nunes  Bros. 

"  Alberga  Brothers  &  Sons. 

"Lewis  Leon,  London,  and 

"Henry  De  Cordova  &  Co.,  New  York. 

"We  further  consent  to  your  proposition  that  you  pay 
all  your  other  small  creditors  in  full,  and  agree  to  sign  a 
more  formal  document  to  the  same  effect  at  any  time  we 
may  be  called  upon  so  to  do." 

The  letter  was  duly  signed  by  or  on  behalf  of  all  the 
creditors  mentioned  therein,  and  it  is  admitted  by  the  de- 
fendants that  it  was  signed  by  all  of  them  as  executors  of 
the  testator. 

The  principal  question  to  be  determined  in  the  present  ap- 
peal is,  was  that  compromise  valid  and  binding  upon  the 
plaintiff.     The  other  legatees  in  the  will  do  not  object  to  it. 

The  learned  Vice-Chancellor  has  declared  and  decreed 
that  it  was  a  breach  of  trust  and  void  as  against  the  plaintiflf. 

Their  Lordships  are  of  opinion  that  that  portion  of  the 
decree  is  correct,  and  that  it  must  be  upheld. 

It  was  admitted  by  the  learned  counsel  for  the  defendants 
that  he  could  not  refer  to  any  decision  that  executors  can 
compromise  a  debt  due  from  one  of  themselves. 

The  case  of  Cooke  v.  ColUngridge  ('),  cited  by  the  Vice- 
Chancellor,  *seems  to  be  decisive  upon  the  question  [703 
that  an  executor  cannot  compromise  a  debt  due  from  him- 
self to  the  estate. 

In  that  case  Lord  Eldon,  in  the  passage  quoted  by  the 
Vice-Chancellor,  said, — "  One  of  the  most  firmly  established 
rules  is  that  persons  dealing  as  trustees  and  executors  must 
put  their  own  interests  entirely  out  of  the  question,  and  this 

(»)  1  Jac,  607. 
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is  80  diflScult  in  a  transaction  in  which  they  are  dealing 
with  themselves  that  the  court  will  not  inquire  whether  it 
has  been  done  or  not^  but  at  once  say  that  such  a  transac- 
Hon  cannot  stand.^^  It  is  treated  as  a  breach  of  trust  with- 
out inquiring  whether  the  transaction  was  beneficial  or  not. 
The  other  case  of  Ex  parte  Lacey  ('),  cited  by  the  Vice- 
Chancellor  is  also  in  point.  It  is  unnecessary  to  consider 
whether  the  doctrine  is  applicable  to  a  case  in  which  several 
executors  compromise  a  debt  due  from  one  of  them,  or  bow 
far  siK^h  a  compromise  if  beneficial  to  the  estate  will  be  ex- 
cused and  upheld  by  the  court,  inasmuch  as  the  learned 
counsel  for  the  plaintiff  was  content  to  rest  his  case  upon 
the  ground  that  the  compromise  was  not  beneficial  to  the 
estate. 

Their  Lordships  are  of  opinion  that  this  view  of  the  case 
is  correct. 

It  has  already  been  shown  that  £6,000  of  the  debt  due  at 
tlm  time  of  the  testator's  death  had,  prior  to  the  compro- 
mise, been  extinguished  by  setting  off  the  estimated  amoont 
of  Altamont's  legacy,  and  that  a  portion  of  the  balance  then 
payable  was  discharged  by  actual  payment  at  the  rate  of 
205.  in  the  pound.  Altamont  according  to  that  transaction, 
was  allowed  in  account  £6,000,  the  full  amount  of  his  legacy, 
eiibject  to  his  liability  to  refund  if  his  one-sixth  of  the  estate 
should  eventually  turn  out  to  be  less  than  £6,000. 

He  had,  therefore,  as  the  Vice-Chancellor  properly  re- 
marked, "nothing  further  to  receive  from  the  estate,  and 
the  whole  of  the  residue  was  trust  property  liable  to  be  ac- 
counted for  by  himself  and  his  co-executors."  But  when 
the  compromise  was  entered  into  the  settlement  in  account 
was  ignored  and  abandoned.  The  debt  due  to  the  estate, 
upon  which  5^.  in  the  pound  was  to  be  accepted,  was  treated 
as  amounting  to  £19,808  lis.  lOcZ.,  in  respect  of  which  ac- 
704]  ceptances  for  the  composition  of  5s.  in  the  *pound 
amounting  to  £4,962  and  a  fraction  were  given  bv  the  de- 
fendant Altamont;  two  of  such  acceptances,  for  sums 
amounting  together  to  £2,476  and  a  fraction,  were  at  ninety 
days,  and  the  other  for  £2,476  and  a  fraction  at  six  months 
date. 

Thus  the  debt  of  £6,000  which,  in  effect,  had  been  dis- 
charged by  the  settlement  at  the  rate  of  20s.  in  the  pound 
was  revived,  and  a  composition  of  6^.  in  the  pound  accepted 
in  resj>ect  of  it,  payable  by  bills  half  at  three  months  and 
half  at  six  months  date;  and,  further,  Altamont's  right  to 
the  legacy  of  one  sixth  of  the  estate  which  had  been  satisfied 

(»)  6  Yea.,  625. 
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in  settlement  of  account  was  revived,  and  from  the  time  at 
wliich  tlie  compromise  was  entered  into  the  defendants  have 
divided  the  net  assets  of  the  estate  into  equal  sixth  parts 
and  taken  credit  in  their  account  wjth  the  estate  for  one  of 
those  parts,  amounting  to  £1,817  14^.  Irf.,  and  interest 
thereon  amounting  to  £300,  the  two  sums  amounting  to- 
gether to  £2,117,  as  due  to  Altamont  on  account  of  his  leg- 
acy, and  for  payments  made  to  him  on  that  account,  instead 
of  charging  him  with  the  amount  which  he  was  liable  to  re- 
fund in  consequence  of  the  amount  of  assets  actually 
received  having  fallen  short  of  the  amount  at  which  they 
were  estimated  at  the  time  when  the  settlement  in  account 
was  concluded.  There  can  be  no  doubt  that  the  compro- 
mise and  the  mode  in  which  it  was  carried  out  was  highly 
beneficial  to  Altamont  and  injurious  to  the  estate  and  to  the 
plaintiff. 

But,  further,  as  regards  Altamont,  there  was  actual  fraud 
in  the  transaction,  for  he  admits  that  at  the  time  when  the 
compromise  was  entered  into  there  was  an  understanding 
with  the  bank  that  if  he  should  be  in  a  position  he  was  to 
make  further  payments,  but  he  adds,  ''I  was  not  to  be 
legally  responsible."  The  understanding  with  the  bank 
does  not  appear  to  have  been  made  known  to  the  other 
creditors  who  signed,  nor  does  the  fact  appear  to  have  been 
communicated  even  to  his  co-executors,  and  certainly  not  to 
the  plaintiff.  The  stipulation  that  he  was  not  to  be  legally 
responsible  did  not  render  the  secret  understanding  the  less 
fraudulent,  for  it  could  not  have  been  enforced  even  if  the 
stipulation  had  not  been  made.  The  understanding  was, 
however,  acted  upon,  for  it  is  proved  that  Altamont  after- 
wards paid  £2,300  to  the  bank  in  addition  to  the  composi- 
tion of  5s.  in  the  pound. 

*Altamont,  on  nis  cross-examination,  said,  '*Not-  [705 
withstanding  the  compromise,  I  have  paid  Alberga  Bros, 
since  the  full  amount  of  their  debt.  1  have  also  paid  the 
Colonial  Bank  about  £2,600  in  addition.  I  think  there  was 
a  small  sum  due  in.  cash  to  Charles  Levy  &  Co.,  not  included 
in  the  compromise,  that  was  paid  in  full.  The  debt  in- 
cluded in  the  compromise  was  between  £3,000  and  £4,000.  I 
have  paid  Leon  since  £1,000.  I  have  paid  H.  De  Cordova 
&  Co.  some  £600  or  £800  more  by  allowing  them  half  com- 
missions. The  small  debts  were  not  included  in  the  com- 
promise and  were  paid  in  full.  The  transactions  with  the 
creditors  were  kept  as  secret  as  the  compromise.  Albergas 
was  an  accommodation,  and  I  repaid  him  by  payments  from 
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time  to  time.     They  are  the  same  Albergas  that  I  have  lent 
money  to  out  of  the  estate." 

It  is  unnecessary  to  say,  although  there  are  strong  gronnda 
for  inferring,  that  all  the  additional  payments  were  made 
in  consequence  of  secret  understandings  with  the  creditors 
respectively  prior  to  their  signing  the  compromise.  The  un- 
derstanding, as  it  is  called,  with  the  bank,  was  sufficient  to 
vitiate  the  compromise. 

The  defendant  De  Mercado  in  his  evidence  said,  "By  the 
statement  of  his  (meaning  Altamont's)  affairs  made  up  to 
31st  December,  1867,  which  he  showed  to  his  creditors,  I 
discovered  that  if  I  had  pressed  in  the  previous  August 
bankruptcy  must  have  been  tiie  result.  In  January,  1868, 
I  accepted  a  compromise  with  him.  If  I  had  not  compro- 
mised, the  creditors  would  have  thrown  the  estate  into  bank- 
ruptcy, and  I  believe  they  would  not  have  got  half  the 
money  that  was  offered.  I  took  legal  advice  as  to  my  power 
to  compromise  with  him.  I  satisfied  myself  that,  in  accept- 
ing the  compromise,  I  was  acting  for  the  best  interest  of  the 
estate.  I  accepted  the  same  compromise  for  my  commercial 
debt  of  £3,700.  There  was  a  cash  debt  of  about  £500  which 
I  refused  to  compromise,  as  I  thought  he  was  bonnd  in 
honor  to  pay  me  that.  I  was  afterwards  paid  that  £5()0 
in  full.  That  was  cash  lent  to  be  returned  when  I  wanted 
it.  It  was  repaid  between  1868  and  1869  by  small  payments 
of  £50." 

Notwithstanding  all  the  above-mentioned  payments  to 
others,  the  plaintiff  was  never  informed  of  them,  and 
nothing  in  addition  to  the  5^.  in  the  pound  was  ever  paid  in 
respect  of  the  debt  due  to  the  testator's  estate.  So  far  from 
706]  it,  Altamont,  in  his  letter  to  the  *plaintiff  of  the  18th 
of  April,  1870,  says,  ''If  I  were  worth  £1,000,000  the  exec- 
utors could  never  compel  me  to  pay  one  shilling,  because 
they,  in  common  with  my  other  creditors^  gave  me  a  dis- 
charge on  my  paying  5^.  in  the  pound." 

The  large  payments  which  were  subsequently  made  to 
other  creditors,  in  excess  of  the  5^.  in  the  pound  which  they 
had  openly  and  ostensibly  agreed  to  accept,  have  a  very 
stiung  bearing  upon  the  question  whether  the  composition 
was  beneficial  to  the  estate  of  which  the  defendants  were  ex- 
ecutors, and  whether,  if  the  composition  had  not  been  ac- 
cepted, the  payment  of  a  larger  amount  might  not  have  been 
enforced  against  the  estate  of  Ahamont,  even  if  the  credit- 
ors had  thrown  his  estate  into  bankruptcy,  as  the  defendant 
D*-  Mercado  says  they  would  have  done. 

In   addition   to  the  circumstance   that  the  plaintiff  was 
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never  informed  of  the  secret  understanding  with  the  bank, 
and  of  the  fact  that  many  of  the  creditors  were  actually  paid 
more  than  the  amount  agreed  upon  by  the  compromise,  he 
was  all  along  kept  in  ignorance  of  the  settlement  in  account, 
by  which  Altamont's  legacy  of  one-sixth  ot  the  estate  had 
been  extinguished  and  discharged,  and  of  the  fact  that,  upon 
the  compromise,  that  settlement  had  been  abandoned,  and 
Altamont  let  in  to  share  with  the  other  legatees  in  the 
assets  of  the  estate,  and  freed  from  his  obligation  to  refund. 

It  is  impossible  to  hold  that  the  plaintiff  could  under  the 
above  circumstances  be  bound  by  any  assent  to,  or  acquies- 
cence in,  the  compromise,  if  he  ever  did  assent  to  or  acqui- 
esce in  the  same.  The  plaintiff,  after  he  had  been  informed 
of  the  compromise  by  the  letters  of  the  21st  of  January, 
1868,  from  the  executors  and  from  his  brother  respectively, 
did  say,  in  his  letter  of  the  12th  of  February,  '*  I  must  sub- 
mit cheerfully  to  the  reduction  of  my  income ;"  but  it  is 
very  doubtful  whether  that  assent  did  not  merely  refer  to 
the  reduction  in  the  allowance  of  from  £20  to  £10  a  mopth 
mentioned  in  the  letters  of  the  21st  of  January,  1878,  without 
entering  into  the  consideration  of  the  particular  circumstances 
under  which  that  reduction  had  become  necessarjr.  The 
statements  in  the  letters  from  the  executors  were  little  cal- 
culated to  prepare  the  plaintiff  for  the  announcement  in  the 
letter  of  the  26th  of  February,  1870,  by  which  he  was  in- 
formed that  his  stipend  must  altogether  cease  after  the  31st 
of  December  then  next,  as  *he  was  then  indebted  to  [707 
his  father's  estate  in  the  sum  of  £966  odd. 

It  is  unnecessary  to  pursue  this  part  of  the  case  further, 
as  their  Lordships  concur  with  the  learned  Vice-Chancellor 
in  holding  that  the  composition  was  null  and  void  as  against 
the  plaintiff,  and  that  he  is  not  bound  by  any  assent  to  or 
acquiescence  in  the  same. 

This  brings  their  Lordships  to  consider  whether  any  and 
what  variations  ought  to  be  made  in  the  decree  under  appeal. 

The  decree  declares  that  the  executors  are  all  severally 
liable  to  the  estate  as  between  themselves  and  the  plaintiff 
for  the  full  amount  proposed  or  intended  to  be  abandoned 
by  the  compromise  and  given  up  by  them  to  Altamont,  with 
interest.  The  compromise  being  void  as  against  the  plain- 
tiff, there  can  be  no  doubt  that  that  portion  of  the  decree 
ought  not  to  be  varied  so  far  as  it  relates  to  Altamont. 

Their  Lordships  have  had  some  doubts  whether  it  ought 

to  be  varied  as  regards  the  defendant  De  Mercado.     In  this 

respect  the  case  of  the  defendant  Julia  De  Cordova  is  very 

dif^rent  from  that  of  the  defendant  De  Mercado,  who,  when 

33  Eng.  Rep.  31 
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he,  as  one  of  the  executors,  agreed  to  the  composition,  stip- 
ulated for  a  private  benefit  to  himself.  Although  their 
Lordships,  looKing  to  the  payments  made  by  Altamont  to 
the  bank  and  other  creditors,  are  of  opinion  that  a  larger 
amounft  than  6^.  in  the  pound  could  have  been  obtained  if 
the  defendants  had  not'  agreed  to  accept  the  composition, 
they  are  not  prepared  to  hold,  that  even  with  the  utmost 
diligence,  the  full  amount  of  20s.  in  the  pound  could  have 
been  realized ;  and  they  therefore  think  that  although  the 
defendants  Julia  De  Cordova  and  Isaac  Henry  De  Mercado, 
by  reason  of  their  having  signed  the  composition  and  acted 
upon  it,  are  liable  to  be  charged  for  wilful  neglect  and  de- 
fault, it  will  be  proper  and  equitable  instead  of  charging 
them  with  the  whole  of  the  16^.  in  the  pound  given  up,  to 
charge  them  only  with  what,  but  for  their  wilful  n^lectand 
default,  they  might  have  received  of  the  debt  due  from  Al- 
tamont. The  amount  should  be  the  subject  for  further  in- 
quiry. As  to  other  objections  to  the  decree,  their  Lordships 
are  of  opinion  that  it  was  not  necessary  to  direct  an  inquiry 
previously  to  charging  the  defendants,  Julia  De  Cordova 
708]  *and  Isaac  Henry  De  Mercado,  with  what,  but  for 
their  wilful  neglect  and  default,  they  might  have  received; 
and  that  as  regards  the  account  signed  by  the  plaintiff  and 
acknowledged  to  be  correct,  and  the  delay  in  commencing 
the  suit,  the  defendants  are  not  in  a  position  to  contend  that 
the  plaintiff  is  thereby  barred  from  obtaining  the  relief  which 
he  seeks,  considering  the  ignorance  of  the  real  state  of  facts 
in  which  he  was  kept  by  them,  to  say  nothing  of  the  pov- 
erty to  which  he  had  been  reduced,  and  his  want  of  means 
either  to  obtain  legal  advice  or  to  take  legal  proceedings. 

As  to  the  6th  reason  for  appeal  stated  in  the  appellant's 
case.  The  decree  does  not  declare  that  the  return  of  the  in- 
ventory at  an  undervalue  was  of  itself  a  devastavit,  but  that 
the  defendants  were  guilty  of  a  devastavit  in  returning  the 
inventory  at  an  undervalue  and  in  subsequently  compro- 
mising the  debt.  The  compromise  was  a  devastavit,  whether 
the  estate  was  undervalued  in  the  inventory  or  not.  In  the 
inventory  the  debt  of  Altamont  was  valued  at  60  per  cent. 
of  the  amount ;  it  was  compromised  for  26  per  cent.  It 
eeems,  Imwever,  to  be  premature  to  declare  that  the  estate 
was  undervalued  in  the  inventory,  and  their  Lordships  are 
of  opinion  that  the  declaration  to  that  effect  in  the  decree 
shonld  be  omitted,  so  as  to  leave  the  whole  question  open 
before  tlin  Registrar. 

Ag  to  the  6th  ground  of  objection.  The  defendants  were 
directed  to  sell  the  real  estate.     If  they  allowed  Altamont  to 


Vol.  IV.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

483 

J.C. 

De  Cordova  v.  De  Cordova. 

1879 

hold  tbe  stores  and  buildings  at  less  than  a  fair  occupation 
rent,  they  are  chargeable  with  what  would  have  been  a  fair 
occupation  rent.  There  is,  therefore,  no  objection  to  the 
7th  of  the  accounts  and  inquiries  by  the  decree  directed  to 
be  taken  by  the  Registrar,  or  to  the  order  that  the  defend- 
ants be  charged  in  their  accounts  (for  that  is  the  meaning 
of  the  order)  with  what  shall  be  found  to  be  a  fair  occupa- 
tion rent. 

It  was  objected  to  the  9th  head  of  accounts  and  inuqiries 
in  the  decree  that  the  defendants  ought  not  to  have  been 
charged  with  interest  at  6  per  cent,  per  annum,  or  at  any 
higher  rate  than  4  per  cent,  per  annum,  on  the  amounts 
which  upon  inquiry  it  should  appear  ought  to  have  been 
invested,  and,  further,  that  it  was  premature  to  fix  the  rate 
of  interest.  The  case  of  Robinson  \.  *Iiobm8on{')  j;709 
was  cited  in  support  of  the  objection  as  to  the  rate  of  inter- 
est. Their  Lordships  are  of  opinion  that  that  authority  does 
not  support  the  objection,  and  that  it  ought  to  be  disallowed. 

It  was  objected  that  the  decree  was  erroneous  in  ordering 
that  in  taking  tbe  accounts  no  credit  is  to  be  allowed  to  the 
defendants  in  respect  of  any  moneys  expended  in  or  about 
the  ^repairs  of  the  house  and  premises  in  Duke  Street,  de- 
vised to  the  defendant  Julia  De  Cordova  for  life.  It  appears 
to  their  Lordships  that,  as  tbe  house  and  premises  were 
given  to  the  widow  for  life  without  impeachment  of  waste, 
there  may  be  circumstances  under  which  the  executors  might 
have  been  justified  in  expending  money  to  prevent  the 
destruction  or  depreciation  of  the  property.  The  decree 
ought  to  be  amended  by  omitting  the  direction  that  no  credit 
ought  to  be  allowed  for  repairs.  It  will  then  be  a  matter 
for  inquiry  by  tbe  Registrar  in  taking  tbe  accounts  whether 
any  charge  for  money  expended  on  the  buildings  which  may 
be  brought  in  by  the  defendants  ought  to  be  allowed  or  not, 
having  regard  to  tbe  circumstances  under  which  the  expen- 
diture was  made. 

Lastly,  it  was  contended  that,  even  if  the  compromise 
was  void,  the  question  of  costs  ought  to  have  been  reserved, 
but  their  Lordships  are  of  opinion  that  there  is  no  founda- 
tion for  that  objection. 

Upon  the  whole,  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decree  be  varied  by  omitting  that  part  of 
it  by  which  it  is  ordered  and  decreed  that  the  said  Altamont 
De  Cordova,  Julia  De  Cordova  and  Isaac  Henry  De  Mercado 
are  severally  liable  and  responsible  to  the  estate  of  the  said 
Aaron  De  Cordova,  as  between  themselves  and  tbe  plaintiff, 

(>)  1  De  G.  M.  A  G.,  247. 
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for  the  full  amount  proposed  or  intended  to  be  abandoned 
and  given  up  by  them  to  the  said  Altamont  De  Cordova  by 
the  composition  or  alleged  release  of  the  20th  of  January, 
1868,  in  the  pleadings  mentioned,  with  interest ;  and  that  in 
lieu  thereof  it  be  ordered,  declared,  and  decreed  that  the 
said  Altamont  De  Cordova  is  liable  and  responsible  to  the 
estate  of  the  said  Aaron  De  Cordova  for  the  full  amount  of 
what  would  have  been-  due  and  payable  by  him  if  that  re- 
lease or  composition  had  not  been  made,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  on  that  amount,  and 
that  the  defendants,  Isaac  Henry  De  Mercado  and  Julia  De 
710]  Cordova,  are  severally  and  respectively  liable  *and  re- 
sponsible for  so  much  of  the  said  amount  as  would  or  might 
at  any  time  have  come  to  the  hands  of  the  defendants,  as 
executors  and  executrix  of  the  said  Aaron  De  Cordova,  or 
to  the  hands  of  some  or  one  of  them,  but  for  the  wrongful 
and  wilful  acts,  neglect,  or  default  of  the  said  defendants, 
Isaac  Henry  De  Mercado  and  Julia  De  Cordova  respectively, 
and  that  they  are  severally  and  respectively  liable  to  interest 
at  the  rate  of  6  per  cent,  per  annum  on  the  amounts,  if  any, 
to  which  they  may  severally  be  found  to  be  liable.  Further, 
that  so  much  of  the  said  decree  as  declares  that  the  defend- 
ants returned  an  inventory  of  their  testator's  personal  estate 
at  an  undervalue,  and  also  so  much  thereof  as  directs  that, 
in  taking  the  accounts  of  the  defendants  with  their  testator's 
estate,  no  credit  is  to  be  allowed  them  for  or  in  respect  of 
any  moneys  expended  in  or  about  the  house  in  Duke  Street, 
devised  to  the  defendant  Julia  De  Cordova  for  life,  be  re- 
versed, and  that  the  said  decree,  except  so  far  as  it  is 
hereby  ordered  to  be  varied  or  reversed,  be  affirmed. 

The  decree  has  been  affirmed  upon  the  main  point,  viz., 
the  invalidity  of  the  composition,  and  it  remains  substan- 
tially undisturbed  as  regards  the  appellant  Altamont.  Their 
Lordships  are  therefore  of  opinion  that  the  appellant  Alta- 
mont ought  to  pay,  and  their  Lordships  order  that  he  do 
pay,  the  costs  of  this  appeal.  As  regards  the  other  two 
appellants,  the  decree  has  been  varied  in  a  material  point 
They,  however,  joined  with  Altamont  in  the  appeal,  and 
endeavored  to  support  the  composition.  Under  these  cir- 
cumstances, their  Lordships  are  of  opinion  that  the  appel- 
lants, Julia  De  Cordova  and  Isaac  Henry  De  Mercado,  ought 
not  to  receive  or  pay  any  costs  of  this  appeal.  They  will, 
therefore,  respectively  bear  their  own  costs  thereof. 

Solicitors  for  appellants :  Tamplin^  Taylor  <6  Joseph. 
Solicitors  for  respondent :   Valpy^  Chaplin  &  Peclcham. 
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See  25  Eng.  R.,  506  note  ;  12  Cent. 
L.  J.,484. 

The  office  and  duties  of  a  trustee 
cannot  be  delegated  by  bim,  unless 
there  is  either  an  express  authority 
for  that  purpose  conferred  on  him  by 
the  instrument  creating  the  trust,  or  a 
consent  to  such  delegation  given  by  all 
parties  interested  in  the  trust. 

Missouri:  Spurlock  v.  Spronle,  72 
Mo..  503. 

New  York:  Savage  «.  Gould,  60 
How.,  234. 

Victoria :  Levy  v.  Farrell,  1  Wy.  & 
Webb  (Eq.),  10. 

Wisconsin:  Seeley  «.  Hills, 49  Wise, 
473. 

Though,  in  New  Jersey,  if  power  to 
sell  land  be  given  to  two  executors  and 
one  be  removed,  the  other  may  sell  : 
Weimer  «.  Poth,  4a  N.  J.  Law,  1 ; 
Denton  o.  Clark,  36  N.  J.  Eq.,  534. 

Where  an  agent  was  authorized  by 
the  owners  to  sell  certain  land,  exercis- 
ing his  own  discretion  as  to  price  and 
terms  after  an  examination  of  the  land. 
It  was  held  that  he  might  properly  em- 
ploy a  sub-agent  to  find  a  purchaser, 
and  that  a  sale  made  by  such  sub-agent 
was  binding  upon  the  owners :  Ren- 
wick  «•  Bancroft,  56  Iowa,  527. 

Trustees,  guardians,  directors  of  a 
corporation,  etc.,  are  required  to  show 
reasonable  capacity  for  the  position, 
scrupulous  good  faith,  and  the  exer- 
cise of  their  best  judgment. 

Oolorado :  Hake  «.  Stott's  Ex'r,  5 
Col..  140. 

SngUsh :  Waller  «.  Penny,  2  Vem. 
Chy.,  145:  Cook  «.  Fowler,  L.  R.,  7 
H.  L.,  27. 

Tennessee:  Vance  «.  Phonix  Ins. 
Co.,  4  Lea,  385,  19  Amer.  L.  Reg. 
(N.S.),  652. 

A  trustee,  guardian,  etc.,  who  em- 
ploys a  proper  agent,  attorney,  etc. ,  is 
not  liable  for  a  defalcation  by  such 
agent:  Holeman  o.  Blue,  10  Bradw., 
130. 

A  guardian  in  Alabama  who,  during 
the  rebellion,  received  in  payment  of 
debts  due  him  in  a  representative  ca- 
pacity, Confederate  treasury  notes, 
while  they  were  the  circulating  me- 
dium, and  generally  received  in  pay- 
ment of  debts  and  in  the  transaction  of 
business,  is  not  chargeable  because  the 
results  of  the  war  rendered  them 
worthless :  Anderson  v,  Wynne,  62 
Ala.,  329. 


S.  P.,  Parsley,  admr.,  v.  Martin,  7 
Vir.  L.  J.,  487. 

An  administrator  who  collects  money 
upon  a  judgment  founded  on  a  suit  in 
the  name  of  his  intestate,  is  not  indi- 
vidually liable  to  another  for  a  share 
thereof  belonging  to  such  other  person, 
unless  before  he  appropriates  the  same 
to  the  use  of  the  estate  he  has  notice 
not  to  pay  it  over,  or  unless  in  paying 
it  over  he  has  acted  in  bad  faith  :  Call 
V,  Hondlette,  70  Maine,  308. 

See  Bennett  v.  Bennett,  1  Vict.  L.  R. 
(Eq.),  280. 

Though  a  trustee  has  a  right  to  ex- 
ercise his  own  discretion,  if  his  action 
is  unreasonable  and  injudicious  the 
court  may  control  it :  Hancox  v.  Wall, 
28  Hun,  214. 

Where  an  attorney,  employed  as 
agent  to  loan  moneys  on  bond  and 
mortgage,  made  loans  for  compara- 
tively small  sums  secured  by  bonds, 
the  obligors  in  which  were  insolvent, 
and  by  mortgages  on  real  estate,  upon 
which  were  already  mortgages  to  a 
large  amount,  without  knowledge  on 
the  part  of  his  principal  of  the  exist- 
ence of  such  prior  incumbrances,  and 
the  real  estate  was  sold  on  foreclosure 
for  much  less  than  the  amount  of  the 
prior  mortgages,  held,  that  these  facts 
justified  a  finding  of  negligence  on  the 
part  of  the  agent ;  and  tliat  he  was  lia- 
ble to  his  principal  for  the  loss. 

Also  held,  that  the  fact  that  the  prin- 
cipal received  payment  on  the  mort- 
gages without  knowledge  of  the  cir- 
cumstances, did  not  preclude  him  from 
asserting  his  claim.  Nor  was  the  re- 
ceipt by  him  of  a  sum  of  money  from 
the  attorney  after  the  loan  was  made, 
which  the  latter  stated  to  be  a  gift,  a 
ratification  of  the  transaction,  or  a 
waiver  of  his  right  of  action. 

The  right  of  an  agent  in  any  case 
without  tlie  assent  of  his  principfd  to 
loan  on  a  second  mortgage  questioned. 

The  complaint  in  the  action  against 
the  attorney  contained  an  offer  to  assign 
to  him  the  bonds  and  mortgages  ;  the 
point  that  no  tender  had  l^n  made, 
did  not  appear  to  have  been  raised  upon 
the  trial,  no  provision  was  made  in  the 
judgment  for  a  transfer.  Held,  that  the 
objection  was  not  tenable  here  ;  also, 
that  if  an  assignment  of  the  securities 
was  proper,  plaintiff  had  done  all  that 
could  be  required. 

It  seems  th&t  the  judgment  in  such 
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case  may  be  amended  on  application  to 
the  court  below,  bj  inserting  a  provi- 
sion that  plaintiff  shall  assign  upon  re- 
quest: Whitney  v.  Martine,  88  N.  Y., 
685,  reversing  47  N.  Y.  Super.  Ct.  R., 
896. 

-Trustees,  guardians,  directors,  etc., 
who  act  in  good  faith,  and  with  reason- 
able care  and  diligence,  but  neverthe- 
less fall  into  a  mistake,  either  of  law 
or  fact,  are  not  personally  liable  for 
such  mistake:  42  Amer.  Dec.,  290 
note. 

Alabama;  Anderson  v.  Wynne,  62 
Ala.,  829. 

minois:  Holeman  «.  Blue,  10 
Bradw.,  180;  Hughes  v.  People,  Id., 
148. 

Ireland:  Armstrong  v.  Armstrong, 
L.  R.,  7  Ir.,  207. 

Maaaachusetts ;  Bowker  v.  Pierce, 
180  Mass.,  262. 

Michigan:  Gott  «.  Colp,  45  Mich., 
266. 

Mississippi:  Klein  v.  French,  57 
Miss.,  662. 

New  Jersey:  Perrine  v.  Vreeland, 
88  N.  J.  £q.,  102.  affirmed  Id.,  690; 
Green's  Case,  6  N.  J.  L.,  188 ;  Citi- 
ssens,  etc. ,  «.  Coreyell,  84  N.  J.  Eq. ,  883. 

New  York:  Chesterman  v.  Eyland, 
81  N.  Y.,  898,  8  Abb.  N.  C,  92,  affirm- 
ing  17  Hun,  520  ;  Vandyck  v.  McQuade, 
86  N.  Y.  38,  reversing  57  How.  Pr.,  62, 
distinguishing  Hun  «.  Gary.  82  N.  Y., 
65 ;  McCabe  v.  Fowler.  84  N.  Y.,  314, 
2  Amer.  Prob.  R,  126,  130  note; 
Ormiston  «.  Olcott,  84  N.  Y.,  389  ;  Mat- 
ter of  Weston's  Accounting,  16  N.  Y. 
Weekly  Dig. ,  497  ;  Lyons  v.  Chamber- 
lain. 89  N.  Y.,  578  ;  MiUs  v.  Hoffman. 

26  Hun,  594,  600 ;  Ainsworth  «.  Aid- 
rich,  15  N.  Y.  Weekly  Dig.,  199,  mem. 

27  Hun.  401. 

Pennsylvania :  Greenwood's  Appeal, 
92  Penn.  St.  R.,  181;  Hanbert's  Ap- 
peal, Id.,  482. 

Scotland:  City  Bank  v.  Frazer,  17 
Scot.  L.  Repr.,  524. 

Tennessee:  Vance  v.  Phoenix,  etc., 
4  Lea.  885.  19  Amer.  L.  Reg.  (N.S.), 
652  ;  James  v.  Wingo.  7  Lea,  148. 

The  by-laws  of  a  corporation  pro- 
vided that  a  board  of  directors  should 
elect  a  secretary,  whose  term  of  office 
should  be  twelve  months,  or  until  his 
successor  was  elected,  and  who  was  to 
give  bond,  with  security,  for  the  faith- 
ful  discharge  of  his  duties.  Tlie  board 
elected  a  secretary,  and  took  the  pre- 


scribed bond,  and  re-elected  the  same 
person  secretary  for  each  of  the  two 
following  years,  but  took  no  new  bond, 
supposiug,  after  consideration  and  dis- 
cussion of  the  question,  but  withoat 
taking  legal  advice,  that  the  bond 
taken  was  a  continuing  security  during 
those  years.  The  secretary  became  a 
defaulter  in  a  third  year :  Held,  that 
the  directors,  who  were  good  and  eCB- 
cient  business  men,  stockholders  of  the 
corporation  and  acting  in  good  faith, 
were  not  liable  to  make  good  the  lo68 : 
Vance  v.  Phcenix,  etc.,  4  Lea  (Tenn.), 
885.  19  Amer.  L.  Reg.  (N.8.).  652. 

Where  there  is  no  supine  negligence 
in  an  executor,  the  fact  that  he  con- 
tinues a  deposit  in  a  bank  upon  the 
same  terms  originally  made  by  his  de- 
cedent, will  not  make  him  responsible 
for  its  loss  by  the  failure  of  the  bank : 
Hanbert's  Appeal,  92  Penn.  St.  R.,  482. 

A  trustee  is  bound  to  employ  such 
diligence,  care  and  prudence  in  the 
management  of  the  trust  as  diligent, 
careful  and  prudent  men  of  discretion 
and  intelligence  generally  emploj  in 
their  own  like  affairs  ;  and  for  a  neg- 
lect to  make  use  of  such  diligence,  care 
and  prudence,  the  trustee  is  liable  to 
the  cestui  que  trumU. 

New  York ;  Mills  o.  Hoffman.  26 
Hun.  594 ;  Savage  tj.  Gould,  60  How. 
Pr.,  217,  Id.,  234. 

Vermont :  Spaulding  u.  Wakefield's 
Estate,  53  Verm.,  660. 

An  executor  who  has  notice  of  a  debt 
due  the  estate,  but  takes  no  steps  to 
collect  it,  is  liable  as  for  a  dewutaxA: 
Harrington  v.  Kettletas,  16  N.  T. 
Weekly  Dig.,  494. 

Where  the  will  directed  all  debts  to 
be  paid,  and  the  balance  to  be  given  to 
the  widow  **to  dispose  of  as  she  may 
think  best  for  her  and  onr  children," 
and  the  executor,  in  kindness  and  for 
the  interest  of  the  estate,  as  he  thoaght, 
together  with  the  widow,  assamed  a 
debt  due  by  testator,  and  the  widow, 
for  herself  and  children  who  were  then 
minors,  received  the  remainder  of  the 
estate,  both  real  and  personal,  the  lat- 
ter being  sufficient  to  pay  all  debts: 
Held,  the  widow  and  children  took  per 
capita,  and  that  the  executor,  after  the 
personal  property  was  lost,  having  been 
required  to  pay  the  debt  assumed  by 
him,  could  not  look  to  such  real  esute 
for  reimbursement.  Held,  also,  that 
the  widow  having  concurred  in  his  act 
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and  enjoyed  the  use  of  the  property, 
ber  interest  in  the  land  was  liable  to 
his  repayment :  Feemster  «.  Qood,  12 
S.  C,  673. 

An  executor,  intrusted  with  the  duty 
of  keeping  a  legacy  for  a  minor  heir 
nntil  she  was  of  age,  paid  it  over  to  her 

giardian  while  she  was  still  a  minor  : 
eld,  that  the  payment  did  not  dis- 
cliarge  the  executor,  and  that  if  the 
gnaidian  did  not  pay  the  legacy  to  his 
ward  when  she  became  of  age,  the  ex- 
ecutor still  remained  liable. 

Money  devised  to  a  ward  to  be  paid 
to  her  when  she  becomes  of  age,  but 
improperly  paid  over  to  the  guardian 
while  the  ward  is  still  a  minor,  is  not 
received  by  him  as  guardian,  because 
he  has  no  business  with  it ;  and  he  is 
not  liable  for  it  on  his  bond  :  Hinckley 
«.  Probate  Judge,  45  Mich.,  848. 

Where  the  contest  as  to  the  validity 
of  a  testamentary  instrument  is  sub- 
stantially between  two  sets  of  legatees 
or  devisees,  the  executor  has  no  r!)^ht 
to  espouse  the  interests  of  either  party 
to  the  exclusion  of  the  other,  and  will 
not  be  entitled  to  credit  for  legal  ex- 
penses incurred  by  him  in  successfully 
maintaining  the  validity  of  the  instru- 
ment. Semble,  that  in  such  case  the 
executor's  proper  course  would  be  to 
notify  the  parties  whose  interests,  as 
devisees  or  legatees,  are  threatened, 
and  require  them  either  to  defend  the 
instrument  or  to  furnish  the  means 
with  which  to  make  a  defence  :  Ran- 
kin's Appeal,  10  Weekly  Notes  (Penn.), 
235. 

It  is  the  duty  of  trustees  to  invest 
tmst  funds  held  by  them  in  govern- 
ment or  State  securities,  or  in  bonds 
and  mortgages  on  unincumbered  real 
estate.  While  this  rule  is  not  arbitrary 
and  uninflexible  so  as  to  admit  of  no 
possible  exceptions,  it  is  the  basis  upon 
which  trustees  should  usually  act. 

See  3  Amer.  Prob.  R.,  307  note ;  36 
N.J.Eq.,406note. 

Indiana:  Gilbert  «.  Welsch,  75  Ind., 
557,  2  Amer.  Prob.  Rep.,  802,  807 note ; 
Tucker  v.  State,  72  Ind.,  242. 

New  Jersey :  Fidelity  Co. «.  United 
Co.,36N.  J.  Eq.,  405. 

New  York:  Mills  «.  Hoffman,  26 
Hun,  598. 

Pennsylvania:  Frankenfield's  Ap- 
peal, 11  Weekly  Notes.  873. 

What  are  termed  "bonus  mort- 
gages"  on    properties   of    uncertain 


market  value,  are  not  proper  security 
for  the  investment  of  trust  funds.  An 
auditor  found  as  facts,  that  certain  in- 
vestments, which  were  made  by  a  trus- 
tee, without  approval  of  court,  were  in 
"bonus  mortgages"  upon  real  estate 
so  far  from  the  center  of  the  city  as  to 
be  of  a  speculative  and  fluctuating 
character ;  and  that  at  the  time  the 
mortgages  were  purchased,  they  ex- 
ceeded two  thirds  of  the  value  of  the 
properties  upoii  which  they  were  se- 
cured :  Held,  affirming  the  finding  of 
the  auditor,  that  the  trustee  was  guilty 
of  supine  negligence,  and  properly  sur- 
charged with  the  loss  of  interest  re- 
sulting from  these  investments  :  Girard 
Trust  Co.'s  Appeal,  13  Weekly  Notes 
(Pean.),  367. 

It  seems  that,  as  a  general  rule,  in- 
vestments by  executors  or  testamentary- 
trustees  of  the  funds  in  their  hands, 
which  take  those  funds  beyond  the  ju- 
risdiction of  the  court,  will  not  be  sus- 
tained, and  the  trustee  who  so  invests 
does  so  at  the  peril  of  being  held  re- 
sponsible for  the  safety  of  the  invest- 
ments. 

This  rule,  however,  is  not  so  rigid 
as  to  admit  of  no  possible  exceptions, 
although  the  case  must  be  very  rare 
and  the  circumstances  very  unusual 
and  peculiar  to  make  it  an  exception. 

The  rule  relates  only  to  voluntary  in- 
vestments by  the  trustee,  and  does  not 
govern  a  case  where,  by  act  of  the  tes- 
tator, a  foreign  investment  has  been 
made,  or  where,  without  the  fault  of 
the  trustee,  the  assets  have  been  trans- 
muted into  a  debt  which  can  only  be 
secured  and  saved  by  taking  a  for- 
eign security. 

Where,  therefore,  the  assets  of  an 
estate  had  all  passed  into  the  possession 
of  one  of  two  executors  and  trustees, 
and,  upon  his  death,  the  surviving  ex- 
ecutor found  that  the  deceased  had 
mingled  the  assets  with  his  own,  and 
had  partly  converted  them  to  his  own 
use  and  partly  lost  them  by  unsafe  in- 
vestments, and,  as  the  best  possible  ar- 
rangement to  secure  the  fund,  the 
survivor  took  from  the  estate  of  the 
deceased  a  bond  secured  by  mortgage 
on  real  estate  in  Ohio,  which  was  guar- 
anteed by  the  widow  who  was  sole 
legatee  and  at  that  time  solvent,  and 
also  took  further  collaterals  for  greater 
safety,  the  securities  being  at  the  time 
perfectly  good  ;  held  that  it  was  the 
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right  and  the  duty  of  the  survivor  to 
accept  the  secaritieB  ;  and  that  he  coald 
not  be  made  personally  liable  for  so 
doing. 

The  rule  that  each  of  several  co- 
executors  is  only  liable  for  his  own 
acts,  and  cannot  be  made  responsible 
for  the  negligence  or  waste  of  another, 
unless  he  in  some  manner  aided  or  con- 
curred therein,  applies  as  well  where 
the  executors  are  also  trustees. 

Also,  held,  that  while  it  was  the  duty 
of  Uie  surviving  executor  to  foreclose 
the  mortgage  in  case  of  non-payment, 
he  was  entitled  to  exercise  the  reason- 
able discretion  of  an  ordinarily  prudent 
man  as  to  the  time  and  occasion  :  Or- 
miston  v.  Olcott,  84  N.  Y.,  339,  revers- 
ing 22  Hun,  270. 

The  testator,  a  resident  of  Ontario, 
but  temporarily  resident  in  New  York, 
was  possessed  of  real  and  personal 
property  in  Ontario,  and  also  of  per- 
sonal property  invested  in  United  States 
securities.  By  his  will  he  named  one 
resident  of  the  United  States  (his 
brother-in-law),  and  two  persons  resi- 
dents of  Ontario,  as  his  executors,  to 
whom  he  bequeathed  all  his  personal 
estate,  upon  trust  as  soon  as  conven- 
iently might  be  to  sell,  call  in  and  con- 
vert into  money  such  part  of  his  estate 
as  should  not  consist  of  money,  and 
thereout  to  make  certain  payments,  and 
invest  the  balance  of  such  moneys  in 
or  upon  any  of  the  public  stocks  or 
funds  of  the  Dominion  of  Canada,  of 
the  Province  of  Ontario,  or  upon  Cana- 
dian Government  or  real  securities  in 
the  Province  of  Ontario,  or  in  or  upon 
the  debentures  of  any  municipality 
within  the  Province  of  Ontario  afore- 
said, or  in  or  upon  the  shares,  stocks 
or  securities  of  any  bank  incorporated 
by  act  of  Parliment  of  Canada,  paying 
a  dividend,  with  power  to  vary  the  said 
stocks,  funds,  debentures,  shares  and 
securities :  "  and,  as  respects  my 
American  securities,  having  the  fullest 
confidence  in  the  judgment  and  integ- 
rity of  the  said  W.  E,  C,  my  brother- 
in-law  and  trustee,  I  direct  my  trustees 
to  be  guided  entirely  by  his  judgment 
as  to  the  sale,  disposal  and  reinvest- 
ment thereof,  or  the  permitting  of  the 
same  to  be  and  remain  as  they  are  un- 
til maturity  thereof,  and  I  declare  that 
my  said  trustees  or  trustee  shall  not  be 
responsible  for  any  loss  to  be  occasioned 
thereby."    Held,  that  this  did  not  au- 


thorize the  reinvestment  of  moncTB 
realized  on  the  sale  or  maturine  of  any 
of  these  securities  in  the  United  States, 
but  that  the  executors  were  bouud  to 
bring  them  into  this  country,  and  in- 
vest them  in  one  or  other  of  the  securi- 
ties enumerated  by  the  testator :  Bar- 
ritt  V.  Burritt,  27  Grant's  Chan.  Rep., 
143. 

It  is  no  part  of  an  executor's  dntj  to 
resort  to  devices  to  evade  the  lawful 
assessment  and  taxation  of  the  estate  in 
his  hands  ;  and  if  in  so  doing  he  incois 
liabilities  or  borrows  money  to  buy  se- 
curities exempt  from  taxation,  and 
such  action  results  in  a  loss  to  the 
funds  in  his  hands,  he  will  be  com- 
pelled to  make  good  such  loss,  how- 
ever clear  it  may  be  shown  thai  lie 
intended  to  benefit  the  estate :  Wheel- 
right  V,  Bhoades,  28  Hun,  57. 

Where  an  administrator  deposits  in 
his  own  individual  name  funds  of  the 
estate  in  a  bank  which  fails  while  hold- 
ing* such  deposit,  the  loss  is  his  own, 
and  not  that  of  the  estat« ;  and  tliis 
though  he  had  no  other  funds  in  such 
bank,  and  informed  its  officers  at  the 
time  of  making  the  deposit  that  the 
funds  were  held  by  him  in  trust :  Wil- 
liams V.  Williams,  55  Wise.,  300.  15 
Cent.  L.  J.,  74,  4  Wise.  Leg.  News,  333. 

The  fact  that  the  county  does  ooi 
provide  a  safe  or  suitable  place  where 
its  money  may  be  kept,  will  not  relessa 
the  treasurer  from  liability  if  he  de- 
posit it  in  a  bank  where,  by  reason  of 
the  failure  of  the  bank,  it  is  lost: 
Lowry  v.  Polk  Co. ,  51  Iowa,  50. 

Where  a  female  guardian  of  her 
minor  son,  instead  of  investing  her 
ward's  money  in  real  estate,  takes  per- 
fectly good  notes  therefor,  and  marries 
one  who  thereupon  becomes  curator  of 
the  minor,  and  files  his  inventory  ia 
which  he  charges  himself  with  these 
notes  as  so  much  cash,  and  takes  them 
from  the  guardian  in  full  discharge  of 
her  liability  to  the  ward,  and  the  ca- 
rator  wastes  tbe  estate  by  neglecting  to 
collect  the  notes  at  maturity,  he  and 
his  sureties  are  liable,  and  the  guardian 
is  discharged  :  The  State  ex  reL  Bre- 
baugh  V.  Bolta,  72  Missouri.  273. 

By  the  terms  of  an  instrument  creat- 
ing a  trust,  the  liability  imposed  on  and 
assumed  by  the  trustee  may  be  limited. 
If  there  be  a  clause  fixing  the  trustee's 
liability,  the  rule  for  measuring  snch 
liability  must  be  sought  in  that  daose 
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pzoperlj  construed.  A  strict  rale  of 
oonstraction  will  be  applied  as  against 
aacb  limitation  on  such  liability,  and  the 
oonstraction  must  be  consistent  with 
the  object  and  purpose  of  the  trust. 

Maryland :  Bennett  v,  Rhodes,  58 
Md.,78. 

New  Jeraey :  Tattle  v,  Qilmore, 
86  N.  J.  Eq..  617. 

New  York:  Crabb  «.  Young,  16 
N.  Y.  Weekly  Dig.,  571. 

Where  the  will  creating  a  trust  pro- 
vided that  the  trustees  should  only  be 
liable  for  loss  or  damage  to  the  estate 
occuring  through  their  wilful  default, 
misconduct  or  neglect, — ^held  they  were 
not  liable  to  replace  moneys  lost 
through  even  an  improper  or  careless 
investment,  unless  they  have  acted  wil- 
fully and  disregarded  the  rules  which 
regulate  the  action  of  prudent  men  in 
their  own  business  affairs :  Crabb  v. 
Young,  16  N.  Y.  Weekly  Dig.,  570. 

Where  a  clause  in  an  instrument 
creating  a  trust  exempts  the  trustee 
from  liability,  except  for  wilful  and 
intentional  breaches  of  trust,  the  trus- 
tee is  not  exempted  from  liability  for 
losses  arising  from  his  having  made 
sales  or  investments,  without  institut- 
ing proper  inquiries  and  exercising  a 
reasonable  judgment  in  respect  to  the 
value  of  the  consideration  or  securities 
zeoeived,  nor  for  losses  arising  from 
investments  of  trust  funds  in  second 
mortgages,  where  no  circumstances  are 
shown  to  justify  a  resort  to  such  haz- 
ardous securities.  The  fact  that  the 
trustee  neither  made,  nor  intended  to 
make,  any  personal  gain  from  his  acts, 
does  not  exonerate  him  from  liability 
under  that  clause  :  Tuttle  v.  Qilmore, 
86  N.  J.  Eq.,  617. 

An  executor  deliberately  departing 
from  the  instructions  of  the  will,  no 
matter  what  his  motives,  cannot  im- 
pose resulting  loss  upon  innocent  devi- 
sees :  Feemster  v.  Good,  12  S.  C,  578  ; 
Citv  Bank  v.  Gillespie,  17  Scot.  L. 
Repr.,  554. 

Even  where  a  trustee  is  acting  in 
good  faith,  and  is  exercising  the  discre- 
tion vested  in  hfkn  by  the  testator 
wisely  and  properly,  the  owner  of  the 
life  interest  has  a  right  to  call  upon 
him,  from  time  to  time,  to  disclose  to 
him  the  nature  and  character  of  the 
property  in  his  hands  constituting  the 
trust  fund,  to  show  its  value,  the  in 
come  derived  therefrom,  and  the  expen- 


ses to  which  the  trustee  is  subjected  in 
its  management,  in  order  that  he  may 
be  able  in  the  future  to  watch  and  look 
after  his  own  interests  :  Hancox  v. 
Wall,  28  Hun,  214. 

The  relation  between  a  savings  bank 
and  its  trustees  or  directors  is  that  of 
principal  and  agent,  and  that  between 
the  trustees  and  depositors  is  similar  to 
that  of  trustee  and  cestui  que  trust. 

New  York :  Hun  v.  Cary,  82  N.  Y., 
65.  59 How.  Pr.,  489,  affirming  59 How., 
426. 

See  Vandyck  v.  McQuade,  86  N.  Y., 
88,  reversing  57  How.,  82. 

They  are  also  bound  to  exercise  care 
and  prudence  in  the  execution  of  their 
trust,  in  the  same  degree  of  common 
prudence  ordinarily  exercised  in  their 
own  affairs. 

New  Tork :  Hun  «.  Cary,  82  N.  Y., 
65,  59  How.  Pr.,  439,  affirming  59  id., 
426. 

See  Vandyck  v,  McQuade,  86  N.  Y., 
38,  reversing  57  How.  Pr.,  62. 

If  such  trustees  transcend  the  limits 
placed  upon  their  power  in  the  char- 
ter of  the  bank  and  cause  damage  to 
the  bank  or  its  depositors,  they  are 
liable. 

New  Tork:  Hun  «.  Cary,  82  N.  Y., 
65,  59  How.  Pr.,  439.  affirming  59  How. 
Pr. ,  426  ;  Brincherhoff  t.  Bostwick,  88 
N.  Y.,  52,  reversing  23  Hun,  237. 

See  Vandyck  t>.  McQuade,  86  N.  Y., 
88,  reversing  57  How.  Pr.,  62. 

United  States,  Circuit  and  District : 
Bank  v.  Bossieux,  4  Hughes,  387. 

Directors  are  liable  for  losses  from 
loans  made  on  personal  security  of  the 
stockholders;  in  violation  of  a  by-law 
limiting  the  amount  of  such  loans  : 
Citizens,  etc.,  v.  Coriell,  34  N.  J.  Eq., 
383. 

Where  a  savings  bank  in  the  city  of 
New  York  purchases  from  a  trustee  of 
such  bank,  bonds  and  mortgages  owned 
by  him  aggregating  $32,000,  made  by 
one  person  upon  unproductive  property 
in  the  city  of  Brooklyn  of  uncertain 
value,  not  worth  twice  the  value  of  the 
mortgages,  the  trustees  making  such 
purchase  are  liable:  Paine  v.  Irwin, 
59  How.  Pr..  316. 

Where  a  cashier  in  violation  of  the 
statute  lends  to  one  customer  an  amount 
greater  than  one  tenth  of  the  bank's 
capital,  he  is  liable  for  whatever  loss 
occurs  on  the  excess :  Second,  etc. ,  v. 
Burt,  14  N.  Y.  Weekly  Dig.,  290. 
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The  treasurer  of  a  savings  bank,  who 
was  also  one  of  its  managers,  assigned 
to  the  bank  a  bond  and  mortgage  owned 
by  him  on  lands  not  worth  doable  the 
mortgage,  as  required  by  the  bank's 
charter,  and  without  submitting  the 
investment  to  the  finance  committee 
for  approval  as  required  by  its  by-laws : 
Held,  that  he  was  liable  for  a  loss  sus- 
tained on  such  bond  and  mortgage,  and 
that  the  fact  that  the  managers  did  not 
object  or  repudiate  the  transaction  for 
six  years,  was  no  defence,  whether  his 
breach  of  duty  was  known  or  not 
known  by  the  other  managers :  Wil- 
liams V.  Riley,  34  N.  J.  Eq.,  398. 

Defendants  were  trustees  of  the  0.  P. 
Savings  Bank,  which  was  incorporated 
in  1867  ;  up  to  January,  1878,  its  aver- 
age deposits  were  about  |70.000,  and  its 
expenses  had  exceeded  its  income.  In 
May  of  that  year,  by  action  of  the 
board  of  trustees,  the  bank  purchased 
a  lot  at  a  cost  of  |29,250, 110,000  of  the 
purchase-money  being  paid  in  cash  ; 
the  bank  covenanting  to  erect  a  build- 
ing thereon  to  cost  not  less  than 
125,000.  Upon  the  lot  the  bank  erect- 
ed a  building  for  a  banking  house  at  a 
cost  of  about  127,000,  and  gave  a  mort- 
gage thereon  for  |30,500.  The  object 
of  the  purchase  and  building  was  to 
improve  the  financial  condition  of  the 
bank  by  increasing  its  deposits.  The 
bank  failed  in  1875.  The  lot  and 
buildings,  and  other  property  which 
produced  less  than  $1,000,  constituted 
all  of  its  assets ;  the  real  estate  was 
swept  away  by  foreclosure  of  tlie  mort- 
gage. At  the  time  of  the  purchase  the 
the  bank  occupied  leased  rooms ;  its 
assets  were  insufficient  by  several 
thousand  dollars  to  pay  its  debts, 
which  fact  was  known  to  the  trustees. 
By  the  charter  of  the  bank  (chap.  294, 
Laws  of  1868),  it  had  power  to  pur- 
chase a  lot  for  a  banking  house,  requi- 
site  for  the  transaction  of  its  business. 
In  an  action  brought  by  the  receiver  of 
the  bank  against  the  trustees,  for  dam- 
ages caused  by  alleged  improper  in- 
vestment of  its  funds,  held  that 
the  facts  justified  a  finding  that  the 
case  was  not  one  of  mere  error  or  mis- 
take of  judgment  on  the  part  of  the 
trustees,  but  of  improvidence  and  reck- 
less extravagance,  and  that  they  were 
properly  held  liable  :  Hun  «.  Gary,  82 
N.  Y.,  m. 

Where  a  loan  is  made  by  a  savings 


bank  to  three  persons  of  $20,000, 
115,000.  and  $15,000  respectively,  upon 
a  promissory  note  by  each  for  the 
amount  he  received,  with  collateral  se- 
curity of  promissory  notes  of  a  foreiga 
corporation,  which  notes  are  second 
by  trust  deeds  of  such  corporation  apoa 
unimproved  vacant  lots  without  the 
State,  not  worth  over  $10,000 ;  and 
where  one  of  the  trustees  of  the  bank 
at  the  time  of  the  loan  was  a  largo 
stockholder  in  said  corporation,  and 
the  loans  were  intended  to  be  and  were 
in  fact  loans  to  the  corporation ;  such 
facts  being  known  to  the  trustees  of 
the  bank,  or  could  with  reasonable 
diligence  have  been  learned  by  them  ; 
and  where  the  loans  were  intended  to 
be  to  said  trustee,  and  were  made  be- 
cause of  his  interest  in  the  corporation, 
and  the  loans  were  in  fact  loans  upon 
the  security  of  the  lots  : 

Held,  that,  under  the  laws  of  this 
State  affecting  savings  banks,  such 
transaction  is  unauthorized  and  illegal, 
and  a  demurrer  to  the  complaint  an<^- 
ing  these  facts,  in  an  action  to  hold  the 
trustees  personally  liable,  will  not  be 
sustained :  Paine  «.  Bamum,  59  How. 
Pr.,  303. 

Where  loss  is  occasioned  by  the  fail- 
ure of  a  trustee  to  exercise  ordinary 
care  and  judgment,  he  cannot  excuse 
himself  by  claiming  that  he  did  not 
possess  them;  by  voluntarily  taking 
the  position  he  undertakes  that  he  does 
possess  and  will  exercise  them,  and  it 
is  immaterial  that  the  services  are  ren- 
dered gratuitously. 

New  York  :  Hun  v.  Cary,  ^  N. 
Y.,  85,  59  How.  Pr.,  486,  affirmtog 
Id.,  426. 

See  Vandyck  v.  McQuade,  86  N.  Y., 
38,  reversing  57  How.  Pr.,  62. 

This  action  was  brought  by  the 
plaintiff,  as  the  receiver  of  an  insolvent 
savings  bank,  to  recover  from  the  de- 
fendants, trustees  thereof,  money  lost 
by  the  bank  by  reason  of  illegal  pur- 
chases of  North  Carolina  bonds  made 
by  them.  After  the  purchase  of  the 
bonds,  the  superintendent  of  the  bank- 
ing department  having  caused  the 
bank  to  be  examined,  and  having  found 
its  financial  condition  to  be  unsatisfac- 
tory, required. the  trustees  of  the  bank, 
as  a  condition  precedent  to  not  closing 
it  up,  to  give  to  it  their  bonds  and 
other  securities  to  make  good  any  and 
all  deficiencies  in  its  assets  to  meet  its 
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jiabilities.  Upon  the  trial  the  court 
below  found  that  the  entire  loss  result- 
ing from  the  illegal  purchase  had  been 
reimbursed,  principal  and  interest,  hy 
the  obligators  mentioned  in  the  bond. 

Held,  that  the  defendants  were  re- 
leased from  liability  by  the  payment  of 
the  damages  sustained  by  reason  of 
their  illegal  acts,  although  such  pay- 
ment was  made  by  other  persons,  and 
that  this  action  could  not  be  main- 
tained :  Hun  o.  Vandyck,  26  Hun, 
667. 

An  action  will  not  ordinarily  lie  by  a 
stockholder  in  a  national  bank  against 
the  president  and  directors  for  their 
neglects  and  mismanagement  of  the 
afbdrs  of  the  bank,  whereby  insol- 
vency ensued  and  the  stock  became 
worthless. 

English :  WUson  «.  Lord  Bury,  3 
Q.  B.  Div.,  518  ;  29  Eng.  R.,  437. 

New  Jersey  :  Conway  «.  Halsey, 
44  N.  J.  Law.  462 ;  Chester  «.  Hal- 
liaid,  36N.  J.  Eq..  813. 

New  York  :  Smith  «.  Rathbun,  66 
Barb.,  402.  See  S.  C.  on  subsequent 
appeal,  15  N.  Y.  Weekly  Dig..  403. 

See  Smith  v.  Rathbun,  75  N.  T.,  122, 
reversing  13  Hun,  47. 

United  States,  Oircuit  and  Dis- 
trict :  But  see  Union  v.  Douglas,  1  Mc- 
C^ry,  86. 

Otherwise  if  the  defaulting  directors, 
or  a  receiver  under  their  control,  de- 
cline or  refuse  to  bring  suit  in  name  of 
the  bank  or  its  receiver  :  Brinckerhoff 
fj.  Bostwick,  88  N.  Y.,  52,  reversing 
23  Hun.  237  ;  Nelson  v.  Burrows;  9 
Abb.  N.  C.  280. 

Though  in  such  case  the  bank  be  a 
party,  no  recovery  should  be  allowed 
for  injury  to  the  stock  of  the  directors 
and  officers  who  were  the  wrongdoers 
in  the  acts  complained  of  :  Smith  v. 
Rathbun.  16  N.  Y.  Weekly  Dig.,  403, 
21DaUy  Reg..  609. 

One  director  who  is  held  liable  for 
an  act  done  by  several,  may  have  con- 
tribution from  the  others  :  Cherry  «. 
Perkins,  3  Victorian  R.  (Law),  87. 

An  executor  who  g^ves  a  separate 
bond  is  not  liable  for  a  loss  caused, 
without  negligence  on  his  part,  by  the 
default  of  his  co-executor:  See  42 
Amer.  Dec,  288-293  note;  2  Amer. 
Piob.  Rep.,  256  note. 

Massachusetts :  McRim  v.  Aulbach, 
180  Mass.,  481. 

A  joint  receipt,  or  a  joint  release  of 


a  mortgage,  signed  by  two  executors, 
is  only  prima  facie  evidence  that  the 
money  derived  therefrom  came  into  the 
possession  or  under  the  control  of  both, 
and  this  presumption  may  be  rebutted 
by  proof  that  the  money  was  in  fact 
received  by  one,  and  that  the  other 
joined  only  as  matter  of  form  :  McKim 
V.  Aulbach,  130  Mass.,  481. 

In  general,  unless  there  are  some 
qualifying  circumstances,  one  of  several 
co-executors  has  authority  to  receive 
payment  of  a  mortgage  and  to  satisfy 
it ;  and  it  makes  no  difference  that  the 
mortgage  was  an  investment  made  by 
the  executors  and  not  a  security  re- 
ceived by  them  from  the  testator : 
D'lnvillierst).  Abbott,  12  Phila.  R.,  462. 

S.  P.,  Dilke  V,  Douglas,  5  U.  C.  App. 
R..  63. 

Each  one  of  several  co-executors  has 
full  power  of  administration. 

A.  and  B.  were  executors  of  an  es- 
tate. A.  made  collections  and  squan- 
dered the  receipts.  Whereupon  C,  a 
debtor  of  the  estate,  agreed  with  B.  to 
make  no  payments  to  A.,  except  upon 
orders  bearing  B.'s  signature.  A.  sub- 
sequently presented  an  order  signed  by 
himself  as  executor  and  bearing  a  sig- 
nature of  B.  forged  by  A. ;  C.  in  good 
faith  paid  this  oi3er, 

In  an  action  by  B.  against  C.  to  re- 
cover the  balance  due  to  the  estate ; 
Held,  that  the  payment  by  C,  made  on 
the  order  bearing  A.'s  genuine  signa- 
ture and  B.'s  forged  signature,  was 
valid  :  Stone  v.  Union,  etc.,  13  R. 
I.,  25. 

One  of  two  executors  signed  a  check 
payable  to  bearer,  and  a  deposit  slip, 
for  the  purpose  of  transferring  money 
belonging  to  the  estate,  lying  in  a  banii 
of  which  he  was  manager,  and  sent 
these  documents  to  his  co  executor  for 
his  signature,  and  on  the  return  of  the 
documents  misappropriated  the  money: 
Held,  that  inasmuch  as  the  fraudulent 
executor  must  be  joined  as  plaintiff  in 
any  action  against  the  bank,  tlie  bank 
was  not  liable  at  law  for  the  amount . 
and, 

SembU,  that,  independently  of  the 
estoppel,  the  bank  would  nut  he  liable 
at  law  for  such  fraudulent  net  of  its 
manager:  Nicliol  v.  London,  etc.,  4 
Vict.  L.  R.  (Law),  324. 

While  trustees  are  not  generally  lia- 
ble for  the  acts  of  each  other,  this  rule 
does  not  apply  in  eases  of  negligence. 
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If  a  will  directs  an  investment  to  be 
made  in  good  secarities,  a  trustee  who 
passively  permits  his  colleagae  to  make 
some  other  disposition  of  the  property 
and  takes  no  steps  to  inform  himself 
respecting  it,  will  be  held  responsible  : 
Hillis's  Estate.  18  Phila.,  402. 

Where  an  executor  receives  funds  of 
the  estate  and  delivers  them  to  a  co- 
executor,  or  does  any  act  by  which  the 
funds  come  to  the  hands  of  the  latter, 
and  but  for  which  he  would  not  have 
received  them,  and  he  diverts  or  wastes 
them,  said  executor  is  liable  for  the 
loss  :  Croft  v.  Williams,  88  N.  Y.  884, 
modifying  23  Hun,  102. 

See  2  Am.  Prob.  Rep.,  256  note. 

Where  an  executor  loaned  to  his  co- 
executor  money,  taking  his  individual 
note  therefor,  upon  the  faith  of  repre- 
sentations of  the  co-executor  that  he 
desired  to  use  the  money  to  pay  debts 
of  the  estate,  and  where  it  appeared 
that  it  was  not  so  used,  held,  that  the 
money  loaned  was  not  a  proper  charge 
against  the  estate. 

So,  also,  where  an  executor  received 
funds  of  the  estate  which  he  delivered 
to  his  co-executor  who  misappropriated 
them,  held,  that  said  executor  was  lia- 
ble therefor :  Croft  v.  Williams,  88 
N.  Y.,  884,  modifying  28  Hun,  102. 

Jbe  appellant  Storm  paid  to  his  co- 
executor  Haight  the  sum  of  (1,200  in 
good  faith,  and  for  the  purpose  of 
having  him  discharge  therewith  a  leg- 
acy of  that  amount  given  to  Haight's 
wife.  At  the  time  the  payment  was 
made  Haight  was  reported  to  be 
wealthy,  and  Storm  believed  him  to  be 
perfectly  solvent.  Haight  having  mis- 
appropriated the  money  the  surrogate, 
upon  Storm's  accounting,  charged  him 
with  it.  Held,  that  this  was  proper  ; 
that  Storm  parted  with  the  possession 
of  the  funds  of  the  estate  at  his  peril, 
and  was  answerable  for  the  acts  of  his 
co-executor  in  the  same  manner  that 
he  would  have  been  for  the  acts  of  a 
stranger  to  whom  he  might  have  en- 
trusted them :  Matter  of  Storm,  28 
Hun,  499. 

An  executor  obtained  the  signature 
of  his  co-executor  to  checks  in  their 
joint  account,  as  executors,  by  repre- 
seDtinff  to  him  that  he  was  going  to  in- 
vest the  money  at  a  higher  interest 
than  the  bank  allowed  ;  and  having 
obtained  the  assets  of  the  testator,  by 
means  of  such  checks,  misappropriated 


them.  Held,  that  the  co-executor  wu 
liable  for  such  misappropriation :  Jones 
V.  Taylor,  2  Vict.  Rep.  (Bq.),  15. 

But  where  an  executor  is  merely 
passive,  not  obstructing  the  coUectioa 
or  receipt  of  assets  by  his  associate,  he 
is  not  liable  for  the  latter's  waste,  un- 
less he  assented  to  it,  or  having  knowl- 
edge of  a  misapplication  intended,  or 
in  progress,  and  having  the  means  of 
preventing  it  by  proper  care,  neglected 
to  do  so  :  Croft  v.  Williams,  88  N.  Y., 
884,  modifying  28  Hun,  102. 

See  2  Amer.  Prob.  R.,  256  note. 

Where,  however,  two  executors  un- 
der a  power  of  sale  in  the  will  entered 
into  a  joint  contract  for  a  sale  of  real 
estate,  and  the  purchaser  made  a  paj- 
ment  in  the  presence  of  both,  which 
one  of  them  took  without  objection 
from  the  other,  and  subsequently  mis- 
appropriated. Held,  that,  in  the  ab- 
sence of  evidence  charging  him  with 
negligence,  the  latter  was  not  liable; 
that  the  fact  that  the  co-executor  was 
insolvent  was  not  alone  sufficient  to  so 
charge  him  ;  and  that  the  fact  that  he 
joined  in  the  sale  did  not  make  him 
liable. 

Also  held,  that  he  was  not  made  lia- 
ble bv  acts  of  negligence  on  his  part, 
which  in  no  way  were  connected  with 
or  contributed  to  the  loss :  Croft  c. 
Williams.  88  N.  Y.,  384,  modifying  28 
Hun,  102. 

See  2  Amer.  Prob.  R.,  256  note. 

The  will  of  P.  empowered  his  execu- 
tors, three  in  number,  to  sell  his  real 
estate  ;  they  made  a  sale,  all  joining  in 
the  conveyance.  The  consideration 
was  paid  by  a  check,  payable  to  the 
order  of  M.,  one  of  the  executors  :  he, 
in  good  faith,  indorsed  and  delivered 
it  to  G.,  a  co-executor,  who  obtained 
the  money  thereon.  On  an  accoanting 
of  the  other  executors,  after  the  death 
of  G. ,  held,  that  they  were  not  liable  for 
the  sum  so  received  by  G. :  Paulding  t. 
Sharkey,  88  N.  Y.,  432. 

See  2  Amer.  Prob.  R.,  256  note. 

An  executor,  who  allows  his  co-ex- 
ecutor to  deposit  the  funds  of  the  estate 
with  a  firm  of  which  the  latter  is  a 
member,  is  personally  liable  to  those 
interested  in  the  estate  for  any  loss 
they  may  thereby  sustain.  An  execu- 
tor, who  allows  his  co-executor  to  re- 
ceive and  retain  in  his  possession  all 
the  securities  l>elonging  to  tiie  estate* 
is  not  liable  for  the  wrongful  acts  of 
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the  latter  in  misappropriating  the  said  to  comply  with  this  direction  of  the 
securities  and  converting  them  to  his  testator.  The  fact  that  a  clerk  jointly 
own  ase,  when  he  had  no  reason  to  selected  by  the  executors  to  keep  the 
suspect  he  contemplated  so  doing,  and  accounts  of  the  estate,  discovers  that 
when  it  appears  that  the  executor  so  one  of  the  executors  is  converting  the 
hetrajing^  his  trust  was  a  son  of  the  securities  to  his  own  use,  will  not  ren- 
testator.  and  had,  during  his  father's  der  his  co-executor  liable  for  the  loss, 
lifetime,  acquired  a  faultless  reputa-  when  the  knowledge  so  acquired  by 
tion  as  a  competent,  intelligent,  lelia-  the  clerk  is  not  communicated  to  him. 
ble,  and  faithful  business  man,  and  An  executor,  who  joins  with  his  co-ex- 
bad  preserved  that  reputation  in  the  ecu  tor  in  satisfying  a  mortgage,  in  order 
oommunity  up  to  the  time  when  his  to  render  the  discharge  more  formal, 
conversionof  the  said  securities  became  but  who  receives  no  portion  of  the 
known.  moneys  arising  therefrom,  is  not  liable 
The  fact  that  the  will  required  the  for  the  conversion  of  such  moneys  by 
executors  to  set  apart  from  the  estate  his  co-executor  :  Wilmerding  v.  McKes- 
tbe  shares  bequeathed  and  devised  in  son,  28  Uun,  184. 
trust  for  the  testator's  daughters  and  Where  one  of  several  executors  has 
infant  sons,  and  that  such  separation  pledged  the  testator's  property  for  a 
was  in  fact  never  made,  would  not  ren-  debt  of  his  own,  an  action  of  detinue 
der  an  executor  liable  for  such  a  con-  by  all  the  executors  cannot  be  main- 
▼ersion  of  the  securities  of  the  estate  tained,  though  he  was  not  executor  at 
by  his  co-executor,  when  it  appears  the  time  of  the  pledge:  Hartney  «. 
that  the  loss  did  not  follow  from,  and  Higgins,  6  Vict.  L.  R.  (Law),  65. 
cannot  be  attributed  to,  the  omission 
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♦Francis   Chakles   Fairlie,    Appellant;    and       [711 
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Music — Opera  in  Scorer— Arrangement  for  Piano — Registration — Copyright — 
Publicatumr-^  d  6  Vict.  c.  45—7  Vict.  e.  12. 

An  infringement  of  the  registered  copyright  of  the  music  of  an  opera  may  he 
committed  where  the  opera  itself  has  not  been  published,  and  so  no  copy  of  it  could 
be  deposited,  and  where  that  music  having  been  made  the  subject  of  two  piano 
**  arrangements,"  one  without  the  voice,  another  for  the  voice,  and,  those  arrange- 
ments having  been  published,  the  infringer  has  used  them  for  his  own  production. 

In  such  a  case  the  question  of  what  was  intended  to  be  registered  will  be  con- 
sidered with  reference  to  all  the  parts  of  the  register,  and  if  certain  portions  of  the 
forms  of  registry  are,  in  the  particular  case,  unnecessary  and  unmeaning,  the  intro- 
doction  of  them  will  not  affect  those  portions  of  the  register  which  are  correct. 

Offenbach  composed,  in  Paris,  the  music  of  an  opera  called  "  Vert- Vert."  S.,  by 
bis  permission,  made  two  "  arrangements  "  of  the  music,  one  for  the  piano  without, 
the  other  for  the  piano  with,  the  voice.  The  opera  was  produced  at  the  Opera 
Comique,  in  Paris,  on  the  10th  of  March,  1869,  but  was  never,  as  a  whole,  printed. 
The  two  arrangements  were  printed  in  a  book  published  in  Paris,  at  10  Rue  de  la 
Chauss^  d'Antin,  on  the  28tn  of  March,  1869.  B.  became  the  assignee  of  the  music 
of  the  opera,  and  also  of  the  "  arrangements."  He  sought  to  register  them  in  Eng- 
land. He  filled  up  the  statutory  forms  required  for  that  purpose.  One  column  of 
thoee  forms  had,  in  the  lower  portion,  the  heading,  "  Time  ana  place  of  first  repre- 
sentation," and  the  words,  "  The&tre  Imperial  de  TOpera  Comique,  Paris,  France, 
10th  March,  1867,"  but  the  upper  portion  of  the  same  column  had  the  words,  "  Time 
and  place  of  first  publication,"  under  which  were  the  figures  and  words,  "  28th 

0)  Affirming  23  Eng.  B.,  692. 
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Mfirch,  1869.  10  Rue  de  la  Chaussee  d'AntiD,  Paris,  France."  The  form  reUtin; 
to  the  aseigninent  of  the  music  of  the  opera  was  correct  in  the  first  two  columns,  but 
in  the  third,  under  the  heading,  "  Assi^ee  of  copyright, '  were,  first  of  ail,  the  nime 
and  residence  of  B.,  and  then  the  words,  "  as  assignee  of  the  copyright  in  the  music 
of  the  Mid  book;  and  also  of  the  right  of  publicly  performing  such  masic."  The 
written  but  unpublished  music  of  the  opera  was  not  deposited  at  Stationers'  Hall: 
the  "  book "  containing  the  pianoforte  arrangements  was  deposited  there.  F.  pro- 
712]  duced  a  dramatic  representation  calling  it  **  Vert- Vert,  *music  by  Offen- 
bach," the  music  being  taken  from  the  "  an'angements,"  but  the  words  were  sup- 
plied by  English  writers: 

Ifeldf  that  there  had  been  a  sufiicient  registration  of  the  music  of  the  opeta.  that 
this  registration  was  not  afiected  by  the  reference  to  the  "  book  **  of  the  amngd- 
ments,  and  that  F.  had  been  guilty  of  an  Infringement  of  B.'s  rights. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  reversed  a  judgment  of  Vice-Chancellor  Bacon,  in  an 
action  in  which  the  respondents  had  been  plaintiffs  and  the 
appellant  defendant.  The  respondents  were  musicsellere 
in  Kegent  Street,  and  the  appellant  was  the  manager  of  the 
St.  James's  Theatre.  In  the  year  1869  Jacques  OflFenbach 
had  composed  a  comic  opera,  to  which  he  gave  the  name  of 
*' Vert- Vert,"  and  on  the  10th  of  March  in  that  year  it  was 
produced  at  the  Opera  Comique,  at  Paris.  An  arrangement 
of  the  music  of  the  opera  had  been  prepared  for  the  piano 
alone,  by  L.  Soumis,  and  another  arrangement,  for  the  piano 
and  voice,  had  been  prepared  by  the  same  L.  Soumis,  'and 
these  were  printed  and  published  in  a  book  for  sale,  on  the 
28tb  of  March,  at  the  Rue  de  la  Chaussee  d' An  tin,  at  Paris. 
Messrs.  Boosey  claimed  to  have  become  the  assignees  of  the 
opera  from  Ouenbach,  and  sought  to  register  it  within  the 
Copyright  Act  (5  &  6  Vict.  c.  45),  and  the  International 
Copyright  Act  (7  Vict.  c.  12).  The  entries  at  Stationers' 
Hall  were  in  the  following  forms  : 


Time  of 

making 

the  entry. 


Title  of  book. 


Name  and  ]ilace  of 

abode  of  the  aatfaor 

or  composer. 


Name  and  place  of 
abode  of  the  proprie- 
tor of  the  oopyright. 


Time  and  place  of  flnt 
publication. 


June   9, 
1869. 


Vert -Vert. 
Opera  Co- 
mique en 
trois  actes, 
paroles  de 
MM.  a 
Meilhac  et 
Nuitter, 
musique 
de  J.  Offen- 
bach. 


Jacques  Offen- 
bach, 11  Rue 
Lafitte,  Paris, 
France. 


Jacques  Offen- 
bach, 11  Rue 
Lafitte,  Paris, 
France,  pro- 
prietor of  the 
copyright  in 
the  music,  and 
of  the  right  of 
publicly  per- 
forming such 
music. 


28th  March.  1869, 
10  Rue  de  la 
Chaus^  d'Antin, 
Paris,  France. 


Time  and  place  of 
first  representa- 
tion : 

Theatre  Imperial 
de  rOpera  Co- 
mique, Paris, 
France,  10  Blarch, 
1869. 
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Date  of 
entry. 


Tltie  of  book. 


Asalgoer  of  the  copyright 


AMlgnce  of  copyright. 


Jane  9, 
1869. 


Vert- Vert,  Opera  Co 
mique,  en  trois  actes, 
paroles  de  MM.  H. 
Meilhac  el  Nuitter, 
masiqae  de  J.  Offen- 
bach. 

See  foreign  entries, 
page  115. 


Jacques  Offenbach,  11 
Rue  Lafitte,  Paris, 
France,  proprietor  of 
the  copyright  in  the 
masic,  and  of  the 
right  of  publicly  per- 
forming such  music. 


Charles  Boosey  and 
John  Boosey  of  28 
Holies  street,  Middle- 
sex, as  assignees  of 
the  copyright  in  the 
music  of  the  said 
book,  and  also  of  the 
sole  right  of  publicly 
performing  s  u  c  n 
music. 


The  plaintiflFs  discovered  that  the  defendant  had  pro- 
daced,  as  a  dramatic  representation  at  his  theatre,  the  music 
of  the  opera,  and,  as  they  alleged,  '*  a  translation  of  the  said 
opera."  A  correspondence  ensued  between  them,  and  the 
defendant  insisted  on  his  right  to  continue  the  representa- 
tion, and  denied  that  he  was  in  any  way  infringing  any 
right  possessed  by  the  plaintiffs.  They  therefore  took  pro- 
ceedings in  the  Chancery  Division,  and  applied  for  an 
injunction. 

The  defence  was,  that  the  defendant  had  no  reason  to  be- 
lieve that  there  was  any  copyright  in  the  opera,  and  he 
therefore  employed  Messrs.  Mansell  and  Herman  to  write 
the  libretto,  or  words,  and  they,  with  the  assistance  of  the 
director  of  the  theatre,  arranged  the  music  for  the  libretto ; 
that  his  music  consisted  only  to  a  small  extent  of  the  music 
of  the  opera;  that  he  had  taken  that  from  Soumis'  arrange- 
ment, adapting  it  to  different  words,  and  he  insisted  that, 
**  although  the  music  of  the  opera  might,  on  the  9th  of  June, 
1869,  have  been  duly  registered,  yet,  in  consequence  of  a 

Eroi)er  printed  copy  of  the  said  opera  comique  not  having 
een  duly  delivered  to  the  office  of  the  Stationers'  Company, 
as  required  by  7  &  8  Vict.  c.  12,  and  by  the  Convention  un- 
der the  act  of  6  &  6  Vict.  c.  45,  neither  Offenbach  nor  his 
assignee  was  entitled  to  any  copyright  in  England." 

It  appeared  that  the  full  score  of  the  opera  had  never  been 
printed — certain  portions  of  it  had  been — but  the  opera  as  a 
whole  remained  in  MS.  The  arrangements  by  Soumis  had 
been  printed,  and  a  copy  of  the  book  containing  those  ar- 
rangements had  been  Meposited  with  the  Stationers'  [714 
Conipany  (').    It  was  therefore  contended  that  there  had  been 

C)  The  title  page  of  the  book  contain-  Comique. — A  Mona.  Victor  Capoul. — 
ing  the  arrangement  was  in  the  following  Vert- Vert,  opera  comique  en  8  Actes. — 
words :    ''  Theatre  Imperial  de  TOpera    Paroles  de  MM.  Meilhac  et  Nuitter.— Mu- 
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no  complete  registration  of  the  opera,  and  that  the  only 
registration  which  had  taken  place  was  that  of  the  arrange- 
ments by  Soumis,  which  had  not  been  truly  described  as  a 
book  of  "music  by  Offenbach,"  and  so  had  not  been  the 
subject  of  infringement. 

The  cause  was  heard  before  Vice-Chancellor  Bacon,  who 
was  of  opinion  that  the  registration  was  a  registration  of  the 
arrangement  bv  Soumis,  that  the  registration  was  defective 
under  the  7  Vict.  c.  12,  in  not  mentioning  the  name  of 
Soumis  as  the  author  of  the  pianoforte  arrangement  from 
which  alone  Fairlie  had  taken  the  music,  and  so  dismissed 
the  action.  On  appeal  this  decision  was  reversed  on  the 
ground  that  what  was  intended  to  be  registered  was  the 
opera  by  Offenbach,  that  the  entries  were  properly  made, 
and  that  the  reference  by  a  date  to  the  publication  by 
Soumis  and  the  deposit  of  the  book  containing  that  arrange- 
ment,  and  the  omission  to  deposit  the  score  of  the  opera 
which  was  only  in  MS.,  did  not  invalidate  the  registration; 
and  finally,  that  the  dramatic  representation  of  the  music 
of  a  substantial  part  of  the  opera,  though  taken  from  the 
arrangement,  was  an  infringement  of  the  sole  right  of  per- 
forming the  music,  which  had  been  assigned  to  the  Messrs, 
Boosey  (').     The  appeal  was  against  that  decision. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Hornet'  (Mr.  Robert  Wil- 
Hams  was  with  them),  for  the  appellant :  There  is  no  title 
in  the  respondents  to  sustain  this  claim.  The  right  to  pro- 
tection under  the  Copyright  Acts  depends  on  the  exact  ob- 
servance of  the  provisions  of  those  acts.  Here  there  has 
not  been  an  observance  of  them.  The  respondents  have  not 
registered  the  opera  which  they  now  claim  as  property,  and 
the  appellant  has  not  taken  anything  from  what  they  have 

?retended  to  register.  They  claim  to  have  registered  Offen- 
15]  bach's  music — *that  music  has  never  been  published 
— the  appellant  has  never  seen  it  and  has  not  taken  anything 
from  it — no  copy  of  it  has  been  deposited  at  Stationers' 
Hall.  It  has  not  therefore  been  registered,  and  consequently 
cannot  be  claimed  as  copyright.  The  appellant  has  used  in 
part,  but  only  in  part,  the  pianoforte  arrangement  of 
Soumis,  but  that  has  not  been  registered,  so  that  no  infringe- 
ment can  be  asserted  as  to  that,  but  if  it  had  been,  the 
words  used  by  the  appellant  were  not  those  employed  in 
Soumis'  arrangement,  but  were  supplied  in  the  libretto  with 

Bique  de  J.  OfTenbach.  Partition  pour  10  RuedelaChauss^ed'Antin.  Londres: 
Piano  seul,  arrang6e  par  L.  SoomiB.  Boosey  A  Co.,  Ac.  D6poe6  selon  les 
Prix  net  io/.    Paris :   E.  Hen,  Editeur,    trait^s  intemationaaz." 

0)  1  Ch.  D.,  801 ;   28  Eng.  R.,  692. 
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which  Messrs.  Mansell  &  Herman  furnished  him.     He  has 
takea  nothing  of  the  words  and  only  a  small  portion  of  the 
music  in  the  arrangement,  combining  it  with  mnsic  by  other 
composers.      This  case  exactly  resembles  that  of  Wood  v. 
Boosey  (*).     There  Nicolai  composed  an  opera  in  full  score 
at  Berlin.    After  his  death  Brissler  arranged  the  score  of  the 
whole  opera  for  the  pianoforte  —  in  registering  this  arrange- 
ment in  England,  Nicolai' s  name  was  put  on  the  register  as 
that  of  the  composer  of  the  music.     It  was  held  in  the  Ex- 
chequer Chamber  that  the  full  score  of  the  original  compo- 
sition  by  Nicolai,  and  the  arrangement  by  Brissler,  were 
two  entirely  different  things,  that  the  latter  was  an  inde- 
pendent musical  composition  of  which  Brissler  was  the  com- 
poser, and  that  the  entry  was  therefore  invalid  and  gave  no 
¥rotection  to  the  assignee  of  the  registered  composition, 
hey  who  seek  the  protection  of  the  Copyright  Acts  must 
exactly  comply  with  the  directions  contained  in  those  acts, 
for  copyright  exists  only  by  statute:   Beade  v.  Conquest  (*). 
In  Page  v.  Wisden  (*) ;   Low  v.  Routledge  (*) ;   and  Bond- 
catM  V.  Chaiterton  (*),  the  necessity  of  strict  correctness 
even  as  to  the  dates  of  publication  was  insisted  on.    And 
the  case  of  Beade  v.  Conquest  also  established  that  two  pro- 
ductions, though  both  of  them  the  works  of  the  same  au- 
thor, and  in  many  respects  exactly  resembling  each  other, 
were  still  to  be  treated  as  different  works,  and  a  protection 
which  might  exist  as  to  one  would  not  be  applicable  to  the 
other.     Here  the  work  registered  was  not  that  of  Offenbach 
but  of  Soumis.    The  respondents  have  not  registered  Offen- 
bach's ^music  but  a  printed  book,  the  date  of  the    [716 
publication  of  which  they  have  given  as  that  of  the  28th  of 
March,  and  they  have  described  themselves  as  the  assignees 
of  the  ''book,"  and  have  so  entitled  themselves,  at  the  ut- 
most, only  to  be  protected  against  the  publication  and  sale 
of  that  printed  book.     If  it  was  intended  to  register  Offen- 
bach's music  in  the  score,  the  copy  of  that  score  should 
have  been  deposited.     It  had  not  been  so  deposited.    The 
sheets  containing  the  original  music  were  something  entirely 
distinct  from  the  arrangement  of  the  book,  a  copy  of  whicu 
had  been  deposited.    But  even  the  registration  of  the  book 
was  itself  defective  and  invalid,  and  gave  no  title  to  main- 
tain an  action  of  this  kind. 

Then  it  is  submitted  that  what  has  been  done  here  by  the 

0\  Law  Rep.,  8  a  B.,  228.  («)  17  W.  R.,  488. 

(^  9  C.  B.  (N.8.),  756 ;    80  L.  J.  (C.P.),        (*)  88  L.  J.  (Oh.),  717 ;    Law  Rep.,  1 
209.  Oh.  Ap.,  42 ;  Law  Rep.,  8  H.  L,  100. 

(»)  6  Ch.  D.,  267;  22  Eng.  R.,  78. 

33  Ekg.  Sep.  32 
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appellant  is,  in  itself,  perfectly  lawful  under  the  provisions 
of  the  15  &  16  Vict.  c.  12,  s.  6,  by  which  a  fair  "imitation 
or  adaptation  to  the  English  stage"  of  a  foreign  dramatic 
piece  is  permitted.  Here  a  part  only  of  the  pianoforte  ar- 
rangement was  taken,  the  words  of  the  arrangement  were 
not  taken,  but  others  were  supplied  by  two  English  writers, 
a  completely  new  and  different  libretto  was  made,  and 
there  was  nothing  in  what  was  produced  by  the  appellant 
but  what  was  in  reality  a  fair  adaptation  presented  to  the 
public. 

In  Reads  v.  Conquest  (*),  it  was  settled  that  a  novel  writ- 
ten by  one  person  might  be  dramatised  by  another  without 
the  latter  being  guilty  of  any  infringement  of  copyright. 
Toole  V.  Young  {*)  followed  the  same  rule,  the  principle 
being  that  the  production  of  a  drama,  even  though  founded 
on  ideas  suggested  by  a  novel  previously  published,  was,  in 
itself,  a  new  and  independent  work.  That  was  all  that  had 
been  done  here. 

Mr.  Kay,  Q.C.,  and  Mr.  PhfCbricTc,  Q.C.  (Mr.  T.  A.  B^- 
erU  was  with  them),  for  the  respondents :  The  argument 
that  the  only  thing  registered  is  the  book,  is  absolutely  dis- 
placed by  a  reference  to  the  entries.  Throughout  all  of 
them  the  opera  is  referred  to  and  the  music  of  it  is  described 
to  be  by  Offenbach — and  he  is  described,  too,  as  the  person 
entitled,  as  the  author  of  the  music,  to  the  copyright  in  it, 
717]  and  to  the  sole  *right  of  performing  it.  The  date, 
too,  of  the  first  representation  is  also  given.  The  entries, 
therefore,  are  so  far  perfectly  correct.  But  then  there  is, 
no  doubt,  also  an  entry  of  a  first  publication  as  upon  the 
28th  of  March,  which  was  in  fact  the  date  of  the  publication 
of  Soumis*  arrangement,  and  in  another  column,  which  gave 
the  names  of  the  respondents  as  the  assignees,  there  are  the 
words,  *'of  the  copyright  in  the  music  of  the  ^a/d  book." 
These  expressions  were  inaccurate  and  unmeaning,  for  no 
book  had  been  previously  spoken  of,  and  the  word  '*book" 
had  never  been  previously  used.  It  was  found  only  in  the 
formal  wording  of  one  of  the  columns,  as  copied  from  the 
form  given  in  the  schedule  to  the  statute,  which  column,  it 
was  known,  was  applicable  to  many  other  things  besides 
books,  and  the  form  of  which  must  be  followed  and  would 
not  be  allowed  to  be  altered.  There  was  therefore  nothing 
in  that  unmeaning  expression  which  could  affect  the  right 
of  the  respondents.  AH  the  other  parts  of  the  entries  being 
perfect,  and  pointing  to  the  music  of  the  opera  alone,  coola 

(»)  9  C.  B.  (N.S.),  766;  80  L.  J.  (C.P.),        (•)  Law  Rep.,  9  Q.  B.,  628;  10  Eng. 
209.  R.,  162. 
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not  be  invalidated  by  this  inaccuracy.  The  whole  of  the 
entries  must  be  taken  together,  and  then  there  could  be  no 
doubt  as  to  what  they  were  intended  to  describe,  namelv, 
the  music  of  the  opera.  Repeated  as  were  the  names  of  tne 
opera  and  of  the  author  of  the  music,  every  reader  of  the 
entries  would  refer  them  to  the  comic  opera  of  **  Vert- Vert," 
by  Offenbach,  and  no  one  would  be  misled  for  a  moment  by 
the  date  of  the  *'28th  of  March,"  or  the  words,  **  said  book." 
The  case  was  not  at  all  like  that  of  Wood  v.  Boosey  {^\  for 
there  the  main  and  substantive  part  of  the  description  was 
erroneous,  for  the  name  of  Nicolai,  the  composer  of  the  ori- 

K'nal  music,  was  given,  when  in  fact  the  thing  intended  to 
I  registered  was,  not  his  original  music,  but  the  arrange- 
ment made  by  a  third  person  after  Nicolai  was  dead.  The 
entry  was  wrong  in  point  of  fact,  and  therefore  could  not  be 
supported.  Here  it  was  right  in  point  of  fact,  in  all  re- 
spects, but  something  unnecessary  was  added,  and  that  un- 
necessary thing  was  now  put  forward  as  something  which 
was  to  invalidate  all  the  rest,  though  all  the  rest  was  per- 
fectly clear,  good,  and  in  accordance  with  the  statute. 

The  appellant  does  not  deny  that  he  has  taken  Offen- 
bach's music,  he  admits  that  when  he  says  that  he  has  taken 
the  music  *of  the  arrangement,  which  was  avowedly  [718 
an  arrangement  of  Offenbach's  music,  made,  too*  by  hie 
authority.  That  was  a  clear  infringement  of  the  right  ot 
the  author  6f  the  music.  The  second  case  of  JReade  v.  Con- 
quest (^)  showed  that;  there  the  same  person  produced  a 
drama  called  *'Gold,"  and  then  a  novel  called  *'It  is  Never 
too  Late  to  Mend,"  founded  upon  his  own  drama,  containing 
the  same  incidents  and  characters  and  much  of  the  same 
language,  and  the  defendant,  being  at  the  time  ignorant  of 
the  existence  of  the  original  drama,  dramatised  the  novel, 
using,  of  course,  the  same  incidents  and  characters  and 
language,  and  that  was  held  to  be  an  infringement  of  the 
plaintiff^ 8  copyright  of  the  drama  itself.  The  fact  that  there 
was  no  intention  to  infringe  the  plaintiff's  right  was  not  in 
that  case  treated  as  an  answer  to  the  plaintiffs  claim.  The 
labor  of  the  plaintiff  was  appropriated  by  the  defendant, 
though  he  did  not  know  of  tne  drama,  but  supposed  that 
he  was  dramatising  the  novel — and,  so  here,  though  the  de- 
fendant, as  he  said,  merely  meant  to  use  the  arrangement, 
still,  that  being  the  music  of  Offenbach  himself,  though  by 
his  consent  arranged  by  some  other  person,  he  was  liable 
for  the  infringement — it  was  an  unlawful  use  of  the  music 
of  the  opera. 

Q)  Law  Rep.,  8  Q.  B.,  228.        (»)  11  C.  B.  (N.S),  479;  81  L.  J.  (C.P.),  158. 
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Mr.  Benjamin  replied. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  in  this 
case  there  can  be  no  doubt  that  the  present  appellant  is  an 
infringer  of  a  masical  composition  of  which  the  respondents 
claim  to  be  the  proprietors.  That  api)ears  to  be  placed  be- 
yond controversy  by  the  fact  that  the  performance  which 
he  advertised  was  stated  in  the  advertisement  to  be  "music 
by  Offenbach  ;"  and  farther  by  this,  that  his  case,  as  stated 
by  himself,  is  that  he  was  under  the  belief  that  there  was 
no  existing  copyright  in  this  music  in  this  country — that  it 
was  therefore  public  property,  and  might  be  publicly  per- 
formed by  him.  The  question  of  infringement,  therefore,  is 
established  beyond  the  possibility  of  doubt. 

My  Lords,  it  is  also,  as  it  appears  to  me,  perfectly  clear 
that  the  respondents,  or  those  under  whom  they  claim, 
719]  intended  to  comply  *with  the  provisions  of  the  Copy- 
right Act,  and  to  make  the  entry  which  the  act  of  Parlia- 
ment requires.  If,  therefore,  they  have  not  done  so,  it  is 
from  error  of  judgment,  and  not  from  any  intention  of  not 
complying  with  the  provisions  of  the  act  of  Parliament. 
The  question,  therefore,  becomes  simply  the  legal  one :  is 
the  registration  which  is  before  your  Lordships  a  compli- 
ance, or  is  it  not,  with  the  provisions  of  the  act  of  Parlia- 
ment. 

Now,  on  this  subject,  I  have  read  with  care  the  observa- 
tions made  by  Lord  Justice  Thesiger  in  the  Court  of  Ap- 
peal (*),  and  I  have  also  had  the  advantage  of  perusing  the 
observations  which  your  Lordships  will  hear  from  my  noble 
and  learned  friend,  Lord  Blackburn,  and,  having  done  that, 
it  appears  to  me  that  I  should  be  improperly  occupying  your 
Lordships'  time  if  I  were  to  go  into  a  repetition  of  views 
with  which  I  entirely  agree,  and  with  the  expression  of  which 
I  am  perfectly  satisfied.  I  will  therefore  leave  my  noble  and 
learned  friend  to  make  the  observations  to  which  I  have  re- 
ferred; and  I  will  content  myself  with  moving  your  Lord- 
ships that  the  judgment  of  the  court  below  be  afnrmed,  and 
the  appeal  be  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  have  conie  to  the  same 
conclusion  upon  hearing  the  arguments  at  your  Lordships' 
bar,  and  I  have  also  had  the  advantage  of  perusing  the  views 
of  my  noble  and  learned  friend  opposite  (Lord  Blackburn), 
which  he  has  placed  in  print  in  this  matter.  The  plaintiffs 
in  the  court  below,  and  the  respondents  in  the  case  here, 
seek  to  have  the  benefit  of  the  act  of  Parliament,  enacted  in 
aid  of  authors  of  musical  compositions,  namely,  the  sole  right 

O  7  Oh.  D.,  811 ;  Eng.  R.,  692. 
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of  represen ration.  Your  Lordships  are  aware  that  as  regards 
masical  compositions  there  is  a  double  right — a  right  to  se- 
cure what  is  called  the  copyright  of  the  book,  which  is  the 
sole  and  exclusive  right  of  multiplying  copies ;  and  also  in 
respect  to  dramatic  performances,  a  right  to  secure,  under 
certain  conditions  specified  in  an  act  of  Parliament,  to 
foreign  composers,  the  sole  right  of  representation  in  this 
country. 

In  the  present  case  the  question  depends  upon  a  treaty 
with  *France.  The  act  of  Parliament  authorizes  the  [720 
entering  into  treaties  by  which  this  right  is  to  be  secured  to 
composers  upon  their  fulfilling  the  requisite  conditions. 
The  application  must  show  that  the  performance  had  taken 
place  abroad  not  more  than  three  months  before  the  regis- 
tration here  in  England.  The  registration  here  in  England 
is  required  to  be  of  a  certain  character,  upon  which,  in  fact, 
the  whole  argument  has  turned,  and  the  argument  is  reduced 
to  this  narrow  point.  I  will  not  go  into  the  details  of  it, 
because  I  think  that  they  have  been  more  thoroughly 
worked  out  by  my  noble  and  learned  friend,  who  will  pres- 
ently address  your  Lordships.  But  the  point  is  this — 
whether  or  not  that  which  was  registered  in  this  case  was  a 
sufficient  compliance  with  the  act  of  Parliament,  which  re- 
quires several  special  things  to  be  specified  on  registry. 
W  hen  I  read  the  headings  of  the  entries,  it  will  appear 
manifestly  by  those  headings  what  the  provisions  of  the  act 
of  Parliament  are,  because  they  are  made  to  adapt  and  to  fit 
themselves  to  the  provisions  of  the  act.  The  headings  under 
which  registration  has  to  be  made  are :  [His  Lordship  read 
them,  see  ante^  pp.  712,  713.] 

On  the  9th  of  June,  1869,  as  it  is  stated  in  the  case,  in 
alleged  pursuance  of  the  provisions  of  this  act,  and  with  a 
view  of  obtaining  the  benefit  of  the  act  and  the  convention 
founded  upon  it,  a  copy  of  the  book  containing  the  arrange- 
ment was  delivered  to  the  officer  of  the  Company  of  Station- 
ers, and  the  requisite  entry  was  made  in  the  book  of  registry 
kept  at  Stationers'  Hall.  Then  what  came  to  be  registered 
was,  in  effect,  a  pianoforte  adaptation  in  this  particular 
book,  which  was  deposited,  of  Offenbach's  music;  and  al- 
though I  do  not  think  that  it  affects  the  question  at  all  one 
way  or  the  other,  it  is  stated  in  another  part  of  the  case  that 
the  whole  opera  was  composed  by  Offenbach,  and  was  rep- 
resented by  nim  in  France.  But  the  question  here  is  whether 
this  particular  thing,  which  turns  out  to  be  simply  an  ac- 
companiment for  the  pianoforte,  was  or  was  not  such  a  regis- 
tration of  the  work  within  the  meaning  of  the  act  as  to 
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entitle  the  person,  so  registering  it,  to  say  that  no  other 

Serson  was  to  have  the  performance  of  that  work  which  he 
ad  so  composed. 

In  this  case  I  should  have  preferred  having  a  more 
complete  state  of  evidence  in  the  matter,  but,  unfortunately, 
721 J  we  are  left  *wholly  without  any  information  from  ex- 
perts as  to  what  mav  or  may  not  be  called  the  '*work"  or 
the  '^  book"  in  speaking  of  a  musical  composition.  I  tbink, 
however,  that  it  will  be  shown  in  my  noble  and  learned 
friend's  views  that  the  courts  in  this  country  have  hitherto 
considered  that  any  work  or  printed  book  which  conveys 
the  melodies  of  the  opera  to  the  public  mind,  and  which 
does,  in  effect,  give  the  full  substance  and  gist  of  the  com- 
position, may  be  treated  as  a  registration  of  the  book. 

Now  as  far  as  we  can  understand  from  the  somewhat 
imperfect  state  of  the  evidence,  and  as  far  as  it  can  be  shown 
by  other  cases  which  have  been  decided  on  the  same  subject- 
matter  as  this,  the  melodies  are  to  be  found  in  this  pianoforte 
arrangement  which  was  registered.  It  is  said  that  there  was 
some  mistake  in  making  this  registration — that  some  other 
work  was  intended  to  be  registered,  and  that  this  was  regis- 
tered instead ;  but  I  apprehend  that  if  it  be  found  that  in 
all  other  respects  the  requisites  for  registration  are  complied 
with — that  the  limitation  of  three  months  which  was  given 
by  treaty  within  which  the  work  was  to  be  registered,  has 
been  fully  and  adequately  observed  on  the  part  of  Offenbach 
— then  from  what  has  been  previously  deciaed,  and  notably, 
I  think,  in  the  case  of  Wood  v.  Boosey  (*),  where  the  matter 
was  discussed,  what  has  been  done  has  given  him  so  far  a 
proprietorship  in  his  undoubted  work;  because  as  to  his 
being  the  original  composer  there  is  no  question  raised,  ex- 
cept (a  point  which  I  shall  not  enter  into  in  detail)  as  to  the 
extent  to  which  the  pianoforte  arrangement  can  claim  to  be 
considered  a  separate  and  distinct  work.  That  Offenbach 
is  the  author  and  proprietor  of  this  book  is  suflSciently  clear 
on  the  evidence.  In  another  case,  that  of  the  composer 
Auber  (*),  it  was  decided  that  the  marrow  and  pith  and  sub- 
stance of  the  work  itself  was  sufficient  to  entitle  him  to  have 
the  unqualified  and  sole  right  of  representation  and  of 
multiplying  copies,  which  is  all  that  is  insisted  on  in  this 
suit.  All  we  have  to  look  to  is  to  see  whether  he  has 
established  such  a  right  as  entitles  him  to  the  sole  right  of 
representation. 

It  appears  to  me,  my  Lords,  looking  to  the  whole  of  the 
entry,  and  to  previous  decisions,  that  we  should  not  be  au- 

(>)  Law  Rep.,  3  Q.  B.,  223.  O  lyAlmaine  v.  BaoKy,  I  Y.  <b  C,  Ex.,  288 
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thorized  in  saying  that  he  has  not  done  so.  Therefore  the 
decision  which  was  *come  to  in  the  court  below  was  [722 
rip^ht,  and  the  appeal  must  be  dismissed. 

Lord  O'Hagan  :  My  Lords,  in  this  case  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  should  beaflfirmed. 

The  respondents  claim,  as  assignees  of  the  interest  of 
Jacques  Offenbach  in  the  copyright  of  the  music  of  the 
opera  of  "  Vert- Vert,"  the  exclusive  previlege  of  publicly 
performing  such  music ;  and  the  question  substantially 
is,  whether  OflFenbach,  when  he  made  his  assignment  to  them 
had  effectually  fulfilled  the  conditions  prescribed  by  7  &  8 
Vict.  c.  12,  as  necessary  to  vest  in  him  a  monopoly  of  the 
right  to  perform,  in  England,  the  music  of  which  he  was, 
confessedly,  the  author  ? 

The  contention  of  the  appellant  was  that  the  registration 
relied  on  regarded  not  the  music  of  Oflfenbach  and  his  right 
to  perform  it,  but  an  arrangement  of  it  for  the  piano  by 
Sonmis;  and  the  Vice-Chancellor  yielded  to  that  conten- 
tion, declaring  that  Offenbach  had  registered  a  publication 
**  which  is  quite  different  from  his  own  original  manuscript," 
and  that,  therefore,  "no  copyright  was  acquired,"  nor  any 
exclusive  previlege  of  representation. 

On  the  other  hand,  the  Court  of  Appeal,  unanimously 
reversing  the  Vice-Chancellor's  judgment,  has  held  that  the 
terms  of  the  registration  were  designed  to  be,  and  are,  pro-* 
tective  not  of  the  arrangement  by  Soumis,  but  of  the  opera 
of  Offenbach,  and  his  right  to  re|)resent.  Forming  the  best 
judgment  within  my  power,  I  think,  notwithstanding  some 
diflBculty  which  unquestionably  arises  from  the  form  of  the 
entries  and  the  lodgment  of  the  book  to  which  reference  is 
made,  that  they  point,  with  sufficient  clearness,  to  the  music 
of  the  composer  as  the  subject  of  the  registration  and  the 
thing  to  be  protected  by  it. 

The  judgment  of  the  Court  of  Appeal,  delivered  by  Lord 
Justice  Thesiger,  is  so  exhaustive  of  the  case  that  I  can  add 
nothing  material  to  it,  either  as  to  the  construction  of  the 
statute,  or  as  to  the  effect  of  the  entries  in  the  registry  at 
Stationers'  Hall. 

In  the  music  of  the  opera  of  Offenbach,  and  the  arrange- 
ment for  the  piano  by  Soumis,  there  may  be  two  separate 
properties  which  may  be  vested  in  two  several  persons  by 
separate  registrations.  *Offenbach  may  have  the  [723 
first,  with  the  sole  right  of  representation,  whilst  the  second 
may  belong  in  Soumis.  The  short  question  seems  to  me  to 
be,  to  which  of  them  the  entries  are  reasonably  and  fitly 
applicable)    If  to  the  arrangement,  the  appeal  should  be 


504  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  IV. 

1879  Fairlie  v.  Boosey.  aL(E.) 

allowed.    If  to  the  music  of  the  opera,  we  should  affirm 
the  judgment. 

In  the  second  column  of  the  entry  in  the  books  of  regis- 
try we  have  the  title  of  the  opera,  which  is  described  as 
**  Vert- Vert,"  a  comic  opera  in  three  acts,  the  words  by 
MM.  Meilhac  and  Nuitter,  ''Musique  de  J.  Offenbach." 
We  have  nothing  to  do  with  the  words  of  the  opera,  or  their 
authors  ;  the  material  part  of  the  entry  affects  the  music 
only.  Then  in  the  second  column,  we  have  the  name  of 
'*  the  author  and  composer."  Of  what  ?  Manifestly  of  the 
music  referred  to  in  the  first,  and  not  of  any  **  arrangement" 
of  it,  whether  for  the  piano  alone  or  for  the  piano  and  the 
voice.  Offenbach  is  the  composer  seeking  protection,  and 
his  music  only  is  to  be  protected.  The  fourth  column  makes 
this,  if  possible,  still  plainer,  giving  the  name,  &c.,  of  the 

Sroprietor  of  the  copyright.  His  name  is  Offenbach,  and  he  is 
escribed  as  '*  proprietor  of  the  copj^ight  in  the  music,  and 
of  the  right  of  publicly  performing  such  music."  What 
was  the  music  of  the  copyright  of  which  and  the  right  of 
performing  it,  he  is  proprietor?  Surely,  the  "Music^ue  de 
J.  Offenbach"  described  in  the  second  column,  of  which,  in 
the  third,  he  is  named  as  the  author  and  composer,  and 
nothing  else.  The  property  is  in  the  music,  and  not  in  any 
arrangement  of  the  music.  The  proprietor  is  the  man  who 
composed  the  music,  and  not  the  man  who  afterwards  made 
the  arrangement.  To  the  latter,  so  far,  there  is  absolutelv 
no  reference.  Of  his  existence  or  the  existence  of  his  work 
we  have  no  information.  Offenbach  is  the  composer  who 
seeks  to  have  his  copyright  secured ;  and  the  copyright  is 
of  his  music,  which  he  claims  to  have  the  exclusive  right  of 
performing.  Soumis  is  not  mentioned.  The  arrangement 
of  Soumis  is  not  named.  If  there  had  been  nothing  more 
in  the  entry,  it  would  be  impossible  to  suggest  that  it  was 
meant  to  affect  any  one  but  Offenbach, — any  music  but  that 
composed  by  him. 

Then  comes  the  fourth  column,  on  which  alone  such  ones- 
tion  as  exists  here  has  been  raised  by  the  appellant.  When 
724]  the  entries  *were  made,  a  book  (since  produced  to 
your  Lordships)  containing  Soumis'  arrangement  for  the 
piano,  was  delivered  to  the  officers  of  the  Stationers'  Com- 

f>any.  This  book  is  the  subject  of  one  of  two  entries  in  the 
ourth  column,  under  the  heading  '^time  and  place  of  pub- 
lication," and  is  stated  to  have  appeared  on  the  28th  of 
March,  1869.  But  the  second  entry  in  that  column  headed 
"time  and  place  of  first  representation"  gives  for  time  the 
10th  of  March,  1869,  and  for  place  "Theatre  Imperial  de 
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rOpera  Comique,  Paris";  and  there  can  be  no  controversy 
that  the  opera  represented  at  that  time  and  place  was  the 
opera  of  OflEenbacn.  Now  it  cannot  be  disputed  that,  if  the 
lower  entry  had  stood  alone,  Offenbach  would  have  fulfilled 
all  the  conditions  of  registration  imposed  by  the  statute,  and 
would  have  had  an  unquestionable  right  to  perform  the  music 
of  his  own  opera  exclusively  in  England.  Taken  with  the 
entries  in  the  preceding  columns  it  would  have  constituted  a 
full  statement  of  his  claim  to  perform  that  music,  and  his 
claim  could  not,  in  my  opinion,  have  been  denied.  I  con- 
cur with  the  Court  of  Appeal  that  the  coniplete  title,  so  es- 
tablished, cannot  be  vitiated  because  of  an  entry  which  was 
unnecessary,  a  lodgment  of  a  book  which  was  not  required, 
and  really  was  of  no  effect,  and  a  statement  which  could  not 
mislead  as  to  thb  real  purpose  and  object  of  the  registration. 
The  first  entry  in  the  fourth  column  could  not,  in  my  opin- 
ion, have  reasonablv  led  any  one  to  think  that  the  work  to 
be  registered  was  the  arrangement  by  Soumis,  in  flat  con- 
tradiction to  all  the  other  entries  which  pointed,  as  I  have 
shown,  unmistakably  to  the  music  of  Offenbach,  and  it  has 
not  been  possible  successfully  to  argue  that  any  valid  regis- 
tration of  anything  but  that  music  could  be  accomplished 
by  the  entries  taken  altogether.  In  Wood  v.  Boosey  (*),  as  has 
been  properly  remarked,  the  words  *'  pianoforte  score  "  were 
in  the  second  column,  whilst  we  have  here  "Musique  de  J. 
Offenbach";  and  no  such  words,  or  any  equivalent  for  them, 
anywhere  qualify  the  effect  of  claiming  for  the  composer 
the  right  to  perform  his  dwn  music,  whatever  use  others 
might  make  of  it  by  arrangement  for  piano  or  for  voice. 

No  doubt  the  headings  of  the  register  create  some  confu- 
sion, as  they  speak  of  the  publication  of  a  book,  and  the 
only  book  delivered  *wa8  that  which  contained  Sou-  [725 
mis'  arrangement ;  but  we  must  take  all  the  entries  together, 
and  determine  upon  the  whole  what  it  was  proposed  to  reg- 
ister, and  what  was  actually  registered.  And  so  consider- 
ering  them,  I  find  it  impossible  to  hold  that  they  were 
intended  to  point  to  the  book  produced  to  us,  which  is  de- 
scribed as  containing  *' Partition  pour  piano  seul,  arranges 
par  L.  Soumis."  Those  words  appear  upon  the  title  page, 
but  they  were  omitted  in  the  second  column  of  the  entry, 
which  contains  the  antecedent  words  '*  Opera  Comique  en  3 
actes,  paroles  du  MM.  Meilhac  et  Nuitter,  Musique  de  J. 
Offenbach."  The  omission  of  the  latter  part  of  the  title 
pa^e  goes  strongly  to  sustain  the  view  that  the  arrangement 
which  it  designates  was  not  contemplated  as  the  subject  of 

0)  Law  Rep.,  8  Q.  B.,  228. 
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the  registration,  whilst  the  retention  of  the  description, 
**  Musique  de  J.  Offenbach,"  indicates  sufficiently  the  nature 
and  extent  of  that  subject.  The  book  may  have  been  deliv- 
ered as  containing  the  music  which  had  been  arranged,  bat 
the  needless  delivery  of  it  cannot,  in  my  mind,  derogate 
from  the  validity  of  the  registration  of  that  music  and  the 
right  to  perform  it.  The  larger  portion  of  it  was,  as  I  un- 
derstand, comprised  in  the  arrangement ;  and,  in  that  way, 
the  book  delivered  contained  substantially  the  compoeition 
which  it  was  intended  to  protect.  It  is  described  in  the  affi- 
davit of  the  appellant  himself  as  "a  printed  copy  of  a  pi- 
anoforte arrangement  of  the  music  of  the  said  opera." 

As  to  the  question  of  infringement,  there  seems  to  be  no 
doubt  that  a  very  important  portion  of  the  registered  music 
was  appropriated  by  the  appellant,  in  an  opera  comprising 
it,  along  with  parts  of  the  works  of  other  composers;  and 
in  this  way  the  right  secured  to  Offenbach  and  his  assignee 
by  the  registration  was  substantially  violated.  Two  skdled 
witnesses  having  had  the  fullest  opportunity  of  forming  an 
accurate  judgment,  swear  that  "the  greater  part"  of  the 
music  of  the  opera  produced  by  the  appellant  was  that  of 
Offenbach's  opera  oi  **  Vert- Vert."  They  specify  in  detail 
the  pieces  which  had  been  transferred  from  the  latter  to  the 
former;  and  no  contradiction  of  this  evidence  is  offered  by 
any  one — save  that  the  conductor  of  the  orchestra  at  the  St 
James's  Theatre,  who  assisted  in  arranging  the  work  pro- 
duced by  the  appellant,  says  that  only  one-third  of  the  mu- 
sic which  was  appropriated  was  taRen  from  Offenbach's 
726]  opera,  and  not  as  he  *composed  it,  but  adapted  from 
the  arrangement,  and  rearranged.  This  seems  to  me  a  full 
admission  of  a  substantial  infringement ;  and  if  it  were  held 

I'ustifiable  by  reason  of  the  adaptation,  the  securitv  designed 
►y  the  law  for  the  authors  of  original  music  would  be  prac- 
tically nullified. 

I  am  therefore  of  opinion  that  there  was,  in  this  case,  an 
effectual  registration  of  Offenbach's  exclusive  right  to  rep- 
resent this  opera,  and  a  clear  infringement  of  that  right,  and 
that  the  appeal  should  be  dismissed,  and  the  judgment  of 
the  Court  of  Appeal  affirmed  with  costs. 

Lord  Blackburn  :  My  Lords,  in  this  case  Jacques  Of- 
fenbach, a  Frenchman,  composed  the  music  of  an  opera 
called  *' Vert- Vert,"  and  on  the  10th  of  March,  1869,  caused 
it  to  be  represented  on  the  stage  of  Paris.  The  words  of  the 
opera,  as  represented,  were  by  Meilhac  and  Nuitter,  and  to 
those  words  Offenbach  has  set  up  no  claim  ;  but  the  music 
was  by  Offenlach. 
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Offenbach  had,  under  the  International  Copyright  Act  (7 
&  8  Vict.  c.  12)  and  the  Order  in  Council  applying  that  act 
to  France,  the  power  of  acquiring  in  this  country,  for  him- 
self or  his  assigns,  two  perfectly  distinct  rights.  One  was 
the  monopoly,  for  a  time,  of  the  right  of  printing  and  mul- 
tiplying copies  of  this  music ;  the  other  was  the  monopoly, 
for  a  time,  of  performing  the  whole  or  any  part  of  the  mu- 
sical composition,  created  in  the  case  of  British  compositions, 
by  the  joint  effect  of  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict, 
c.  46,  ss.  20,  21.  It  is  the  latter  of  those  rights  only  which 
comes  in  question  in  this  cause.  Both  however  were  sub- 
ject to  the  condition  that  within  the  period  prescribed  by 
the  Order  in  Council  (in  case  of  France  three  months)  he 
should  comply  with  the  conditions  contained  in  the  6th  sec- 
tion of  the  7  &  8  Vict.  c.  12.  If  these  are  not  complied 
with,  the  composer  of  a  work  first  represented  abroad,  has 
no  right  in  this  country.  If  they  are,  he  and  his  assigns 
have  exactl}r  the  same  rights  as  the  composer  of  a  work  first 
represented  in  the  British  dominions  and  his  assigns  have, 
under  the  act  5  &  6  Vict.  c.  45. 

I  may  observe  that  as  far  as  regards  the  inchoate  right  of 
the  composer  to  have  a  monopoly  of  the  representation  of 
his  music,  *it  is  not  material  whether  he  has,  or  has  [727 
not,  printed  for  sale  the  whole  or  any  part  of  his  music. 
He  may  acquire  this  right,  though  he  has  printed  for  sale 
every  note  of  his  music.  He  may  acquire  it  though  he 
has  never  printed  a  single  note.  But  the  conditions  to  be 
fulfilled  in  order  to  perfect  his  right  are  not  the  same 
in  the  two  cases.  In  the  present  case  Offenbach  has  not 
exactly  done  either  of  those  things.  The  score  of  the  opera 
has  never  been  published  at  all ;  but  on  the  28th  of  March, 
1869,  he  published,  or  at  least  allowed  to  be  published, 
in  Paris,  what  on  the  title  page  is  called  the  opera  of 
"Vert- Vert,"  words  by  Meilhac  and  Nuitter,  music  by 
J.  Offenbach,  "Partition  pour  Piano  seul,  arrangee  par 
L.  Soumis."  This  being  arranged  for  the  piano  alone, 
had  no  words  printed  on  it.  He  also  published,  or  at 
least  allowed  to  be  published,  at  some  time  before  the 
entry  on  the  register,  what  is  called,  as  before,  the  opera  of 
**  Vert- Vert,"  words  by  Meilhac  and  Nuitter,  music  by  J. 
Offenbach,  '*  Partition  Chant  et  Piano,  arrang6e  par  L. 
Soumis."  This  being  arranged  for  the  voice  as  well  as  the 
piano  had  the  words  printed  as  well  as  the  music. 

No  evidence  of  experts  was  given  as  to  how  much  of  the 
original  opera  these  two  arrangements  contained.  The  two 
books  were  put  in  evidence,  and  produced  at  your  Lord- 
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ships'  bar.  As  far  as  I  am  personally  concerned,  I  cannot 
read  a  note  of  the  composition,  and  have  no  knowledge  of 
music. 

I  must,  however,  when  any  question  comes  to  me  to  be 
decided  by  me  requiring  some  knowledge  of  music,  acquire 
the  necessary  knowledge.     In  Wood  v.  Boosey  (*),  the  Court 
of  Queen's  Bench,  of  which  I  was  then  a  member,  had  to 
decide  a  question  requiring  some  knowledge  of  what  an  ar- 
rangement for  the  piano  by  one,  of  an  opera  comj>osed  by 
another,  was.     I,  with  diffidence,  formed  my  opinion  on 
the  evidence,  and  expressed  it.     The  case  was  appealed, 
and  came  on  before,  amongst  others.  Lord  Justice  Bram- 
well,  then  Baron  Bramwell,  who  is  one  of  the  few  judges 
who  possesses  a  scientific  knowledge  of  music,  and  is  quali- 
fied to  give  evidence  as  an  expert.     He  explained  the  matter 
in  a  judgment  reported  in  the  Law  Reports  (") ;  and  I  am  of 
opinion  that  the  knowledge  to  be  derived  from  what  was 
728]    proved  in  that  case,  and  from  the  ^explanation  of 
the  matter  there  given  by  Baron  Bramwell,  is  enough  to  en- 
able me  to  decide  the  present  case. 

It  is  as  well  to  state  what  really  was  the  question  in  Wood 
V.  Boosey^  for  the  case  seems  to  me  to  have  been  misunder- 
stood. Otto  Nicolai  had  composed  an  opera,  and  caused  it 
to  be  performed  at  Berlin  on  the  9th  day  of  March,  1849. 
His  inchoate  rights  to  a  monopoly  in  this  country  were  ex- 
actly the  same  as  those  of  Offenbach  in  the  present  case. 
The  time  prescribed  by  the  Order  in  Council  with  regard  to 
Prussia  is  twelve  months ;  that  prescribed  by  the  Order  in 
Council  with  regard  to  France  is  three  months :  that  was 
the  only  difference.  Otto  Nicolai  died  within  the  twelve 
months,  and  neither  he  nor  his  representatives  did  anything 
to  render  his  rights  in  this  country  perfect  before  the  end 
of  the  twelve  months ;  and  consequently,  by  the  19th  sec- 
tion of  7  &  8  Vict.  c.  12,  neither  he  nor  his  assigns  could, 
after  that,  acquire  in  this  country  any  rights  as  to  the  music 
first  represented  in  Berlin. 

But  on  the  first  of  September,  1861,  more  than  twelve 
months  after  Nicolai' s  death,  his  personal  representatives 
published  in  Berlin  the  music  of  the  opera  arranged  for  the 
pianoforte,  and  on  the  4th  of  October  made  an  entry  in  the 
registry  of  the  opera  "Pianoforte  score,"  stating  the  com- 
poser to  be  "Otto  Nicolai."  The  action  was  for  infringing 
the  right  to  multiply  copies  of  this  pianoforte  score.  The 
plaintiffs  had  to  maintain  two  positions ;  first,  that  the  pi- 
anoforte score  contained  an  original  composition,  not  pub- 

(>)  Law  Rep..  2  Q.  B.,  840.  O  I^w  Rep.,  8  Q.  B.,  at  p.  281. 
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li8hed  at  Berlin  till  within  twelve  months  before  the  4th  of 
October,  1851;  and,  secondly,  that  the  composer  of  that 
original  composition  was  Nicolai,  who  had  been  dead  more 
than  twelve  months  before  the  4th  of  October,  1851,  and  had 
in  March,  1849,  represented  at  Berlin  the  whole  opera  as  he 
composed  it.  It  was  certainly  very  difficult  to  maintain 
both  positions,  and  unless  he  could  maintain  both  the  plain- 
tiff was  rightly  nonsuited.  The  nonsuit  was  upheld  on  the 
ground  that,  though  he  had  made  out  his  first  position,  he 
had  failed  in  making  out  his  second. 

What  I  understand  to  have  been  proved  in  that  case  was, 
that  in  an  opera  the  tunes  and  the  harmonies  and  accom- 
paniment are  the  composition  of  the  original  composer,  in 
that  case  Nicolai,  in  this  case  Offenbach ;  but  that  to  bring 
out  these  tunes  and  harmonies,  and  the  effect  as  far  as  possi- 
ble of  the  accompaniment  on  *any  particular  instru-  [729 
ment  or  instruments,  farther  worR  is  required.  The  person 
who  prepares  the  original  score  for  the  performance  on  the 
Btaj^e  by  many  instruments,  and  by  the  voices  of  many  singers, 
writes  down  what  notes  are  to  be  played  on  each  of  the  in- 
straments,  and  what  notes  are  to  be  sung  by  the  different 
voices.  And  by  that  means  it  is  shown  what  instruments 
or  voices  are  to  play  or  sing  the  tune,  and  what  are  to  pro- 
duce the  harmony  and  play  the  accompaniment  in  a  full 
orchestra  and  singers.  But  if  the  same  tunes  and  harmo- 
nies are  to  be  performed  on  the  pianoforte,  or  sung  by 
voices  accompanied  by  the  pianoforte  alone,  something 
more  is  required.  It  must  be  indicated  what  notes  are  to  be 
played  on  the  pianoforte  so  as  to  give  the  harmony  and  tune 
and  effect — not  precisely  the  accompaniment  as  it  would  be 
brought  out  by  the  full  orchestra,  for  that,  as  I  understood 
my  Brother  Bramwell,  is  impossible — but  to  give  the  har- 
mony and  tune  as  near  to  that  effect  as  the  arranger  for  the 
pianoforte  can  contrive.  And  that  arrangement,  though  it 
adopts  the  harmony  and  tune,  is  an  original  composition, 
or  at  least  a  new  work. 

Now,  in  the  present  case,  the  arrangement  for  the  piano 
published  on  the  28th  of  March  did,  according  to  this  ex- 

{>lanation,  contain  the  whole  of  the  tune  and  harmony  per- 
ormed  in  the  theatre  on  the  10th  of  March ;  but  did  not 
contain  all  that  was  there  performed,  for  Offenbach  had  in 
effect  arranged  that  tune  and  harmony  for  a  full  orchestra 
and  voices,  and  it  also  contained  something  else,  for  Offen- 
bach had  not  arranged  that  tune  and  harmony  for  the  piano, 
bat  Soumis  had. 

In  the  second  arrangement  for  the  voice  and  piano,  all 
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that  was  contained  in  the  arrangement  for  the  piano  alone, 
and  a  little  more,  was  contained  ;  for  that  arrangement  would 
indicate  what  notes  were  to  be  sang  by  each  voice  wheo  join- 
ing in  a  duet  or  trio,  and  that  would  not  be  indicated  on  the 
piano  score.  And  I  will  assume  in  favor  of  the  apppellant 
that  this  indication  of  what  notes  were  to  be  sung  by  eacli 
voice  was  identical  with  that  contained  in  the  original  un- 
published score  of  OlBfenbach. 

My  Lords,  I  do  not  think  it  necessary  to  decide  whether 
the  printing  and  publishing  the  harmony  and  tune  was  a 

frinting  and  publishing  of  the  musical  composition.  That, 
think,  is  a  question  of  degree.  I  take  it  that  if  an  anthor 
730]  of  a  drama  does,  in  *deference  to  what  he  considers 
the  bad  taste  of  the  players  and  audience,  leave  out  what 
he  considers  poetical  gems,  and  in  their  place  inserts  what 
he  is  ashamed  of  as  clap- trap,  and  allows  his  drama,  thns 
altered,  to  be  represented  on  the  stage,  and  then  prints  his 
drama  as  originally  written,  without  the  clap-trap  and  with 
the  poetry,  it  would  be  a  question  of  fact  and  degree  whether 
this  drama  as  printed  for  perusal  in  the  study,  was  sach  a 
printing  of  the  dramatic  composition  as  represented  on  the 
stage,  as  to  oblige  him  (if  wisning  to  take  advantage  of  the 
7  &  8  Vict.  c.  12)  to  notice  this  printing,  and  to  give  a  copy 
of  it  to  the  British  Museum.  In  most  cases  it  would  be  so, 
and  it  would  always  be  prudent  to  act  as  if  it  were  so.  Bat 
if  afterwards  he  printed  and  published  a  second  edition, 
adding  in  a  note  the  suppressed  clap-traps,  I  take  it  to  be 
clear  that  the  printing  of  these  clap-traps  would  not  be  a 
printing  of  the  drama  ;  it  would  be  the  printing  of  a  small 
part  of  the  dramatic  composition  as  originally  represented, 
but  too  little  to  make  it  a  printing  of  the  dramatic  composi- 
tion itself. 

Now,  in  the  present  case,  either  the  printing  of  the  har- 
mony and  tune  in  the  piano  score  was  a  printing  of  the 
musical  composition  of  Offenbach,  or  it  was  not.  I  do  not 
say  which,  but  the  printing  of  the  small  part  of  the  score, 
the  voice  parts,  which  was  contained  in  the  arrangement 
for  the  voice  and  piano,  and  was  not  contained  in  the  ar- 
rangement for  the  piano  alone,  could  not  in  my  opinion  be 
a  printing  of  the  musical  composition.  It  is  far  too  small 
a  part  to  have  that  effect. 

My  Lords,  if  I  have  correctly  apprehended  the  nature  of 
the  two  publications  of  the  opera  arranged  for  the  piano 
alone,  ana  the  opera  arranged  for  voice  and  piano,  I  think 
there  is  no  difficulty  in  holding  that  the  decision  of  the 
Court  of  Appeal  was  right. 
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The  entry  states  that  Jacques  Offenbach  was  the  com- 
poser, and  that  he  was  the  proprietor  of  the  copyright  in  the 
mnsic,  and  of  the  right  of  publicly  performing  such  music, 
which  was  first  represented  on  the  lOth  of  March,  1869.  But 
it  also  stated  that  it  was  first  published  on  the  28th  of  March, 
1869.  Perhaps  it  would  have  been  more  precisely  accurate 
to  have  said,  "The  music  of  which  opera,  with  an  arrange- 
ment for  the  piano  by  another  author,  *and  without  [731 
the  arrangements  for  the  orchestra  and  voice  composed  by 
Offenbach,  were  then  first  printed."  The  Vice-Chancellor 
construed  this  entry  as  claiming  the  whole  of  what  was  first 
printed  on  the  28th  of  March,  including,  therefore,  Soumis' 
arrangement,  which  Offenbach  did  not  make.  I  agree  en- 
tirely with  the  Court  of  Appeal  that  this  is  not  the  construe^ 
tion  of  the  entry.  I  do  not  think  it  claimed  the  arrangement, 
and  I  also  think  that  if  it  had  erroneously  claimed  it,  the 
bad  entry  alone  would  not  have  invalidated  the  good  entry, 
which  had  distinctly  stated  that  he  was  the  composer  of  the 
opera,  first  represented  on  the  lOth  of  March,  1869,  and  en^ 
titled  to  the  sole  right  of  publicly  performing  such  music ; 
which  in  fact  he  was. 

But  the  statute  7  &  8  Vict.  c.  12,  requires  that  when  a 
composition  has  been  printed,  the  date  and  place  of  the  first 
publication  should  be  entered,  and  a  copy  of  such  musical 
composition  shall  be  delivered  at  Stationers'  Hall.  If  the 
printing  of  the  arrangement  of  the  opera  for  the  piano,  con- 
taining as  it  did  much  the  most  important  of  Offenbach's 
composition,  but  not  the  whole  score,  was  a  printing  of  the 
composition  within  the  meaning  of  the  statute,  the  pro- 
vision has  been  complied  with.  If  it  does  not  amount  to 
Buch  a  printing,  the  precaution  of  giving  a  copy  to  the  officer 
at  Stationers'  Hall  does,  I  think,  no  harm. 

But  it  was  argued  that  the  printing  of  the  arrangement 
for  the  voice  and  piano  contained  a  little  more  of  Offenbach's 
composition  than  the  arrangement  for  the  piano  alone,  and 
that  a  copy  containing  that  additional  matter  should  have 
been  delivered.  That  depends,  in  my  opinion,  on  the  ques- 
tion whether  this  additional  matter  printed  was  so  sub- 
stantial a  part  of  the  composition  that  the  printing  of  it 
amounted  to  a  printing  of  the  composition.  I  am  of  opinion 
that  in  no  view  of  the  case  can  it  be  so  considered.  I  think, 
therefore,  that  Offenbach  had,  on  the  9th  of  June,  1869, 
complied  with  the  provisions  of  the  7  &  8  Vict.  c.  12,  and 
was  owner  of  the  sole  right  of  performing  the  music  in  pub- 
lic, to  the  same  extent  that  a  person  domiciled  in  Great 
Britain,  and  bringing  out  the  composition  in  England^  would 
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have  been.     Such  a  person  may  assign  his  right,  and  his 
assignee  may  make  an  entry  of  the  assignment,  which,  if 
properly  made,  relieves  him  from  the  necessity  of  proving 
732]    the  assignment.     Here  the  plaintiffs  have  proved  *by 
Offenbach's  affidavit  the  assignment,  and  it  is  immaterial 
whether  the  entry  of  the  assignment  was  properly  made  or 
not.     I  do  not,  however,  see  any  defect  in  it.     The  fact  that 
a  substantial  part  of  the  musical  composition  was  performed 
in  public  by  the  defendant,  is  proved  beyond  all  controversy. 
It  was  argued  that  the  statute  16  &  16  Vict.  c.  12,  which 
gives  power,  inter  cUia,  to  the  author  of  a  dramatic  piece 
first  performed  abroad  to  obtain  a  right  to  prevent,  for  a 
limited  period,  the  performance  in  this  country  of  repre- 
sentations of  translations  of  such  pieces,  contains  this  clause, 
sect.  6 :  *'  Nothing  in  this  act  contained  shall  be  so  construed 
as  to  prevent  fair  imitations  or  adaptations  to  the  English 
stage  of  any  dramatic  piece  or  musical  composition  pub- 
lished in  any  foreign  country."     The  respondents  do  not  in 
any  way  rely  on  the  16  &  16  Vict.  c.  12,  and  if  they  did, 
nothing  that  is  proved  here  could  amount  to  a  fair  adap- 
tation to  the  English  stage,  of  this  opera.     Indeed,  I  own 
myself  unable  to  understand  what  those  words  mean  as  ap- 

f)lied  to  a  musical  composition  ;  though  they  have  an  intel- 
igible  meaning  when  applied  to  a  dramatic  composition 
first  performed  in  a  foreign  tongue. 

Lord  Gordon:  My  Lords,  I  agree  that  the  judgment 
appealed  against  should  be  affirmed.  I,  too,  have  had  an  op- 
portunity of  perusing  and  considering  the  remarks  which 
nave  been  made  by  my  noble  and  Teamed  friend,  Lord 
Blackburn,  and  as  1  concur  in  the  view  he  has  taken,  as 
well  as  in  what  has  fallen  from  your  Lordships,  it  is  not 
necessary  that  I  should  add  anything  to  what  has  been 
already  said. 

Judgment  of  the  court  below  affirmed;  and 
appeal  dismissed^  with  costs. 

Lords'  Journals,  28th  July,  1879. 

Solicitor  for  appellant :  JB.  Johnson. 
Solicitor  for  respondent :  B.  O.  Marsden. 
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[HOUSE   OF    LORDS.] 

*Charles  Boynton,  Appellant;   and  George  H.     [733 
Boynton  and  Others,  Respondents  {^). 

Permisdan  to  prosecute  a  Suit — Revifsor — S^ecutor — Costs. 

An  order,  under  the  modem  practice,  allowing  an  executor  to  continue  the  pro- 
ceedings in  an  action  instituted  oy  his  testator,  which  order  has  been  obtained  by 
him  aftiBr  a  judgment  in  favor  of  his  testator,  and  after  notice  of  an  appeal  against  that 
lodgment,  is  equiTalent  to  the  old  order  for  revivor,  and  subjects  him  to  the  same 
lUbiHtiea.  He  becomes  in  effect  a  substantive  party  to  the  suit,  and  is  personally 
liable  to  costs. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  reversed  a  previous  decision  of  Vice-Chancellor  Hall. 

The  appellant  and  respondent  were  brothers,  sons  of  Lady 
Boynton.  At  the  time  of  the  events  which  gave  rise  to  the 
suit  Charles  Boynton  resided  with  his  wife  in  the  house  of 
his  mother ;  George  H.  Boynton  resided  in  the  same  neigh- 
borhood, with  his  wife,  in  a  house  called  Haisthorpe  Lodge, 
which  was  the  property  of  Lady  Boynton,  situated  at  a 
small  distance  from  her  residence.  It  appeared  that  Lady 
Boynton,  who  was  above  eighty  years  of  age,  at  different 
times  made  several  wills.  There  seemed  to  have  been  a  doubt 
how  she  would  dispose  of  Haisthorpe  Lodge  and  Farm.  On 
the  80th  of  March,  1871,  Ladjr  Boynton  executed  a  deed  of 
appointment,  by  which  she  disposed  the  Haisthorpe  Lodge 
and  Farm  in  favor  of  her  son  George  H.  Boynton  ;  and  the 
question  in  the  cause  was  whether  this  deed  had  been  ob- 
tained from  her  by  undue  influence  exercised  by  him.  Lady 
Bojnton,  after  having  promised  so  to  give  it  to  him,  recalled 
her  promise,  and  said  that  the  deed  had  been  obtained  from 
her  oy  his  undue  influence,  and  an  action  to  determine  this 
question  was  instituted  by  Lady  Boynton  herself  on  the 
15th  of  June,  1871.  A  great  many  witnesses  were  examined 
on  both  sides,  and  in  the  end  Vice- Chancellor  Hall,  on  the 
13th  of  November,  1876,  declared  that  the  plaintiff's  execu- 
tion of  the  appointment  of  the  80th  of  March,  1871,  had 
been  obtained  by  undue  influence  and  was  void,  and  ordered 
the  *deed  to  be  delivered  up  to  be  cancelled ;  and  [734 
he  also  ordered  that  George  H.  Boynton  should  pay  the 
costs  of  all  parties.  Lady  Boynton  died  on  the  26th  of  June, 
1877,  having  appointed  Charles  Boynton  executor  of  her  will, 
and  also  her  residuary  legatee.     He  proved  the  will  in  Sep- 

(»)  Affirming  9  Ch.  Div.,  260. 

83  Eng.  Bep«  33 
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tember,  1877.  On  the  6th  of  November,  1877,  G.  H.  Boyn- 
ton served  notice  of  appeal  on  Charles  Boynton  as  le^l 
personal  representative  of  Lady  Boynton  ;  and  on  the  19th 
of  November,  1877,  Charles  Boynton,  as  such  legal  personal 
representative,  with  a  view  (as  he  alleged)  to  the  hearing  of 
the  appeal,  and  after  an  application  to  him  for  that  purpose, 
obtained  an  order  authorizing  him  to  continue  the  suit  (the 
old  form  being  that  of  an  *' order  of  revivor")  "in  like  man- 
ner as  the  plaintiff  might  have  done  if  she  had  not  died." 

The  Court  of  Appeal,  on  the  16th  of  April,  1878,  after  a 
full  hearing  of  the  case  and  evidence,  reversed  the  decision 
of  Vice-Chancellor  Hall,  dismissed  the  plaintiff's  bill,  and 
ordered  that  Charles  Boynton  should  pay  the  costs  of  the 
suit  and  the  costs  of  the  appeal  of  the  respondents,  G-  H. 
Boynton  and  his  daughter (').  The  question  raised  upon 
this  matter  was  whether  Charles  Boynton  was  entitled  to 
treat  the  suit  as  that  of  Lady  Boynton  which  he  had  merely 
continued  as  her  representative,  and  not  on  his  own  account, 
and  to  take  these  costs  out  of  the  estate  of  the  deceased,  or 
was  liable  to  pay  them  out  of  his  own  property. 

Mr.  TF.  Pearson^  Q.C.,  and  Mr.  Everitt^  for  the  appellant: 
The  judgment  of  the  court  below  is  en-oneous  on  the  ques- 
tion of  undue  influence,  and  cannot  therefore  be  sustained  ('). 

The  judgment  was  equally  wrong  in  directing  Charles 
Boynton  to  pay  the  costs.  Charles  Boynton  was  not  the 
plaintiff  continuing  the  action  on  his  own  account.  It  had 
been  commenced  by  Lady  Boynton  :  it  was  her  action,  and 
at  first  Charles  Boynton  had  been  one  of  the  defendants. 
The  original  judgment  was  in  her  favor.  George  Boynton 
liad  appealed  against  it,  and  the  Lords  Justices  had  reversed 
it.  That  reversal  affected  her  and  her  estate,  and  must  be 
treated  as  if  pronounced  against  her  in  her  lifetime.  In 
fact,  she  had  died  before  then,  but  she  had  appointed  Charles 
735]  *Boynton  her  executor,  and  he  was  but  acting  as  her 
representative  in  continuing  an  action  which  she  had  com- 
menced, and  which,  as  long  as  she  lived,  she  had  continued 
to  carry  on.  The  very  words  of  the  permission  to  continue 
the  suit  showed  that  it  was  her  suit  and  that  he  was  treated 
merely  as  a  representative  of  the  original  plaintiff.  No  per- 
soBal  responsibility  could,  therefore,  be  thrown  upon  him. 
The  judgment  of  the  Court  of  Appeal  must  be  satisfied  by 
the  costs  being  paid  out  of  her  estate. 

Mr.  Kay^  QC,  and  Mr.  Madean^  for  the  respondent, 
ludsted  that  Charles  Boynton  had  a  real  interest  in  the  suit, 

(>)  9  Ch.  D..  250. 
(*)  Thl^  qaesUon  was  most  elaborately  discussed,  but  does  not  require  a  report 
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and  had  adopted  it  as  his  own.  He  need  not  have  obtained 
the  order  to  continue,  which  was  in  substance  the  old 
revivor,  but  he  chose  to  do  so,  and  thereby  took  the  litiga- 
tion with  all  its  consequences  on  himself.  They  referred  to 
Horlock  V.  Priestley  {')y  Cook  v.  Hathway  ("),  and  Daniell's 
Chancery  Practice  ("). 

Mr.  Everitt  replied. 

The  Lord  Chancellor  (Earl  Cairns),  after  elaborately 
reviewing  the  facts  of  the  case,  expressed  his  complete  con- 
currence with  the  opinion  of  the  Lords  Justices  that  there 
was  no  ground  whatever  for  charging  George  Foynton  with 
having  obtained  the  deed  of  the  30th  of  March,  1871,  by  un- 
due influence,  and  on  that  point  moved  the  affirmance  of 
the  judgment  of  the  Court  of  Appeal.  His  Lordship  then 
said: 

A  second  and  subsidiary  question  was  raised,  whether  the 
order  of  the  Court  of  Appeal  was  right  in  fixing  the  appel- 
lant, Charles  Boynton  with  the  costs,  in  place  of  ordering 
them  to  be  paid  out  of  the  estate  of  Lady  Boynton.  I  think 
the  decree  is  right.  Charles  Boynton  was  originally  made 
a  defendant  in  the  suit  in  another  character,  and  at  that 
time  Ladv  Boynton  was  plaintiff.  Lady  Boynton  obtained 
a  decree  from  Vice-Chancellor  Hall,  ordering  the  deed  to  be 
cancelled  and  the  costs  to  be  paid  to  her.  She  died  before 
the  costs  were  paid,  and  possibly,  but  this  is  not  clear,  be- 
fore the  deed  was  cancelled.  Notice  of  appeal  was  given. 
In  *thi8  state  of  things  Charles  Boynton  obtained  the  [736 
order  of  the  19th  of  November,  1877,  analogous  to  the  old 
order  to  revive,  and  he  was  thereby  ordered,  as  legal  per- 
sonal representative  of  Lady  Boynton,  to  be  at  liberty  to 
carry  on  and  prosecute  the  suit  against  the  other  defendants 
in  like  manner  as  Lady  Boynton  might  have  done  if  she  had 
not  died.  This  order  virtually  made  him  the  plaintiff,  and 
in  the  title  to  the  order  of  the  Court  of  Appeal  dated  the 
19th  of  June,  1878,  he  was  ordered  to  be  at, liberty  to  carry 
on  the  suit  as  the  plaintiff  might  have  done.  He  thus 
adopted  the  suit,  and  adopted  it  ab  initio.  Had  he  been 
saccessf  ul  on  the  appeal  he  would  have  retained  the  can- 
celled deed,  and  received  the  costs  ordered  to  be  paid  to 
liady  Boynton,  together  with  the  costs  of  the  appeal,  and 
as  he  has  failed,  he  must,  according  to  the  well- settled  prac- 
tice of  the  court,  submit  to  an  order  for  payment  of  the 
costs  personally. 

0)  8  Sim.,  621.  (»)  Law  Rep.,  8  Eq.,  612. 

(*)  Pages  1244-1284. 


516 

HOUSE  OP  LORDS  AND  PRIVY  COUNCIL. 

[7(117. 

1879 

Boynion  v.  Boynton. 

aU(E.) 

Lord  Hatherley  and  Lord  Blackburn  expressed  their 
entire  concurrence. 

Judgment  appealed  against  affirmed^  and 
appeal  dismissed  with  costs. 

Lords'  Jpurnals,  28th  July,  1879. 

Solicitors  for  the  appellant :  Sharp  &  UUithorne. 
Solicitors  for  the  respondent :   Johnsons^  Upton^  Budd  & 
Atkey. 


See  N.  Y.  Code  Civ.  Ppoc.,J§  755- 
766  ;  29  Eng.  R.,  366  note  ;  80  Eng.  R., 
899  note. 

An  action  for  pure  personal  tort  does 
not  survive  the  death  of  the  tort- 
feasor :  Qreen  «.  Thompson,  26  Minn., 
500. 

An  action  for  damages  for  an  assault 
does  not  survive  to  a  personal  repre- 
sented ve  :  Hannah  «.  R.  R,  87  N.  C, 
851. 

The  provisions  of  the  Code  directing 
the  continuance  of  an  action  by  or 
against  the  representetives  of  a  party 
to  the  action  who  has  died  since  the 
commencement  thereof,  do  not  include 
a  case  where  all  the  parties  are  dead  at 
the  time  of  the  motion,  and  by  the 
common  law  such  action  abates :  Hols- 
man  V.  St.  John,  48  N.  Y.  Super.  Ct. 
R.,  806. 

An  action  for  damages  for  breach  of 
promise  to  marry  does  not,  in  North 
Carolina,  abate  upon  the  death  of  the 
defendant:  Allen  «.  Baker,  86  X.  C, 
1  ;  Shuler  tJ.  Millsaps,  71  id.,  297. 

Where  executors  or  administrators 
are  substituted  for  a  deceased  defend- 
ant they  are  liable,  in  their  represente- 
tive  capacity,  for  costs,  and  leave  to 
enter  judgment  against  them  for  costs 
is  unnecessary :  Tindal  tJ.  Jones,  11 
Abb.  Pr.,  258,  19  How.  Pr.,  469,  disap- 
proving McCann  «.  Bradley,  15  How. 
Pr.,  79  ;  Lemen  v.  Wood,  16  id.,  285  ; 
Benedict «.  Caffa,  8  Duer,  669 ;  Mitch- 
ell p.  Mount,  17  Abb.  Pr.,  213;  Mer- 
th%v.  Thompson,  27  N.  Y.,  225  ;  Ham- 
iJton  V.  Homer,  46  Miss.,  878. 

Where  an  executor  brings  suit  in  his 
representetive  capacity,  he  is  liable  in 
Ibfti  capacity  for  costs  if  he  faU  :  Wood- 


ruff «.  Cook,  14  How.  Pr.,  481;  Fox 
V.  Fox,  22  id.,  458,  5  Hun,  53 ;  Boss  «. 
Alleman,  60  Mo. ,  269  ;  note  to  Morgan 
V.  Skidmore,  3  Abb.  N.  C,  96. 

If  it  be  sought  to  charge  them  p«r- 
sanaUy  with  costs,  this  can  onlybedooe 
on  motion  to  and  order  by  the  oourt : 
Bostwick  «.  Brown,  15  Hun,  308 ; 
Woodruff  V.  Cook,  14  How.  Pr.,  481 ; 
Fish  V.  Cram,  9  Abb.  Pr.  (N.8.),  252 ; 
Ashton  V.  Poynter,  1  Cromp.,  Mees.  h 
Rose.,  788  ;  Howe  v.  Lloyd,  9  Abb.  Pr. 
(N.S.).  257  ;  Ross  u.  Alleman,  60  Mo.. 
269 ;  Morgan  v.  Skidmore,  3  Abb. 
N.  C,  93,  Ct.  Appeals  R.,  95  note. 

Though  if  they  unnecessarily  sue  as 
such,  they  are  liable  personally  of 
course :  Holdredge  v.  Scott,  1  Lans., 
803,  disapproving,  on  this  point. 
Woodruff  V.  Cook,  14  How.  Pr.,  481 ; 
Smith  V.  Patten,  9  Abb.  Pr.  (N.S.). 
205  ;  Ferrin  v.  Merrick.  41  N.  Y.,  322 ; 
Fox  fj.  Fox,  5  Hun,  53. 

Executors  and  administrators  should 
sue  in  their  representative  character 
only,  when  the  testetor  or  intestate  had 
a  complete  cause  of  action  in  his  life- 
time :  Harris  v.  Hanna,  Gas.  Temp 
Hard.  (Lee),  204,  and  cases  cited  in  Mr. 
Lee's  note  ;  Woodruff  «.  Cook,  14  How. 
Pr.,  481  :  Holdredge  v.  Scott,  1  Lans., 
808  ;  Fox  v.  Fox,  5  Hun.  53  ;  Boockett 
V.  Bush,  18  Abb.  Pr.,  837.  843. 

Executors  and  administrators  are 
liable  to  costs  of  appeal  or  interlocu- 
tory costs :  Hunt  u.  Connor,  17  Abb. 
Pr..  466 ;  Judah  v.  Stagg,  22  Wend., 
641. 

But  see  Willey  v.  Slam,  1  Thomp. 
&  Cook,  824. 

Or  in  a  special  proceeding :  Mills  f. 
Thursby,  12  How.  Pr.,  385. 
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KL,  (I.),  July  28,  29,  1879. 

[HOUSE  OF  LORDS.] 

♦Garrett  Walsh,  Eugene  Costbllo,  and  Others,  [737 
AppeUards ;  and  Henry  L.  Pemberton  and  Samuel 
MURRAY  HussEY,  Respondents  (*). 

LanOffrd  and  Tenant  Ad  (Ireland),  1S70—"  The  Bright  Cknisee"— Landed 
Betates  Court,  Irela7id--Pa/rties  to  a  8uU — Parties  to  an  Appeal, 

SembiUy  that  no  appeal  will  lie  to  this  House  from  the  Landed  Estates  Court  in 
Ireland  npon  any  question  of  the  amount  offered  for  the  purchase  of  an  estate  sold  in 
that  court,  or  of  the  person  who  is  the  proposing  purchaser. 

The  88  &  84  Vict  c.  46,  the  Landlord  and  Tenant  Act  (Ireland),  1870,  provides, 
■.  46-47,  that  where  an  estate  is  to  be  sold  in  the  Landed  Estates  Court,  facilities 
shall  be  given  to  occupying  tenants  to  become  purchasers  of  their  holdings. 

P.,  the  trustee  of  an  estate  with  full  powers  of  sale,  became  the  petitioner  for  the 
nle  of  it  in  the  Landed  Estates  Court.  Many  of  the  tenants  desiDred  to  become  pur- 
chasers of  their  holdings.  Several  meetings  were  held  by  the  parties  interested. 
H.  offered  £80,S00  for  the  estate.  Several  of  the  tenants  were  not  satisfied  that  his 
proposal  conUuned  arrangements  sufficiently  advantageous  for  them,  and  raised  objec- 
tioDs.  Two  persons,  L.  and  M.,  who  appeared  to  act  as  representatives  of  the  als- 
sentiQ^  tenants,  offered  £81,000  (or  £500  more)  for  the  estate.  Their  arrangements 
as  to  ue  ultimate  sales  of  the  holdings  to  the  tenants  appeared  to  satisfy  the  tenants. 
Proceedings  were  had  in  the  court,  in  which  P.  and  H.  and  L.  and  M.  became  formal 
parties.  The  tenants  themselves  were  not  parties  to  these  proceedings.  The  judge 
of  the  Landed  Estates  Court,  after  a  full  hearing,  decided  that  the  offer  of  L.  and  M.  ^ 
owht  to  be  accepted.  On  appeal  this  decision  was  reversed,  and  the  conveyance 
ordered  to  be  executed  to  H.  No  appeal  against  that  order  was  made  by  L.  and  M. 
Several  of  the  tenants  proposed  to  appeal  against  it  in  respect  of  matters  relating  to 
their  own  interests: 

Hdd^  that  it  was  not  competent  to  them  to  sustain  such  appeal ;  that  as  L.  and  M., 
who  were  parties  to  the  proceedings  below,  had  not  appealed,  those  who  had  put 
themselvee  under  the  guidance  of  L.  and  M.,  but  who  had  not  been  parties  to  the 
proceedings  below,  could  not  now  constitute  themselves  parties  for  the  purpose  of 
rusiog  an  issue  which  had  never  been  raised  in  the  court  below. 


Q)  Dismissing,  L.  R.,  1  Lr.,  428. 


See  26  £ng.  R.,  430  note  ;   82  Eng.  A  referee  appointed  to  sell  in  a  par- 
It.,  882  note  ;  N.  Y.  Code  Civ.  Proc.,  tition  suit  may  appeal  to  the  Court  of 
§452.  Appeals    from  an  order   made    upoa 
It  is  error  to  reverse  or   modify  a  reading  and  filing  his  report  depriving 
judgment  without  having  the  parties  him  of  his  fees.     Any  one  can  properly 
before  the  court  affected  by  such  re-  be  called  a  party  to  an  order  in  an  ac- 
versal  or  modification.     Where  several  tion,  and  if  aggrieved  thereby  may  ap- 
defendants  are  sought  to  be  charged  peal  although  not  a  party  to  the  action  : 
upon  the  same  demand,  and  the  defence  Hobart  v.   Hobart,  86  N.  Y.,  636,  re- 
set up  by  one  operates  for  the  benefit  versing  23  Hun,  484. 
of  all,  it  is  error  to  reverse  the  judg-  One  of  two  defendants  sued  jointly 
ment  as  to  the  answering  defendant  for  negligence  has  no  right  of  appeal 
and  leave   it   standing  in    full    force  from  a  decision  of  the  trial  judge,  dis- 
sgainst  the  others  :  Tod  d.  Stamburgh,  missing  the  complaint  as  to  his  co-de- 
87  Ohio  St.  B.,  468.  fendant :     Popham   r.    Twenty-third, 
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The  interest  which  eDtitles  a  paitj' 
to  intervene  in  an  action  pending  be- 
tween other  parties,  ander  general 
statute  1878,  c.  66,  §  181,  most  be  in 
the  matter  in  litigation  in  the  salt  as 
originally  brought,  and  of  such  a  di- 
rect and  immediate  character  that  the 
intervener  will  either  gain  or  lose  bj 
the  direct  legal  operation  and  effect  of 
the  iudgment  thereon. 

The  plaintiff  brought  suit  to  recover 
of  the  defendants,  as  the  makers  of 
certain  promissory  notes,  the  amount 
thereof,  and  a  writ  of  attachment  was 
issued  therein,  on  his  application,  by 
virtue  of  which  certain  personal  prop- 
erty belonging  to  two  of  the  defendants 
was  seized.  Afterwards,  and  before 
judgment,  the  intervenors  filed  in  the 
action  their  joint  complaint  in  interven- 
tion, setting  up  separate  claims  and 
demands  against  such  two  defendants 
for  goods  sold  and  delivered  to  them. 
After  setting  up  the  nature  and  the 
amount  of  their  respective  claims, 
they  alleged  that  the  notes  sued  on 
by  the  plaintiff  were  without  consid- 
eration, and  were  given  in  pursuance 
of  a  fraudulent  conspiracy  between 
plaintiff  and  defendants  to  cheat  and 
defraud  their  creditors,  the  intervenor, 
and  that  the  plaintiff's  action  was  com- 
menced, and  the  writ  of  attachment 
procured,  and  the  property  seised 
thereunder,  in  furtherance  of  snch 
conspiracy  ;  that  the  defendants  whose 
property  was  so  attached,  had  oo 
other  property  except  the  attached 
property,  and  that  that  was  inade- 
quate to  pay  their  just  debts,  and  in- 
sufficient to  pay  the  plaintiff's  demand ; 
that  the  intervenors  had  each  com- 
menced actions  on  their  several  de- 
mands against  snch  defendants,  and 
had  caused  writs  of  attachment  to  be 
issued  in  their  several  actions,  and  to 
be  executed  upon  the  same  property 
attached  by  the  plaintiff,  their  attach- 
ments being  subsequent  to  his  in  point 
of  time,  and  praying  that  the  plaintiff's 
attachment  be  positioned  to  those  of 
the  intervenors.  Held,  that  the  com- 
plaint of  the  intervenors  did  not  dis- 
close such  an  interest  in  the  subject- 
matter  of  the  suit  as  to  entitle  them  to 
intervene,  and  that  the  plaintiff's  mo- 
tion to  dismiss  the  same  should,  there- 
fore, have  been  granted :  Lewis  «. 
Harwood,  28  Minn.,  428. 

One  creditor  of  the  common  debtor 


etc., 48  N.  Y.  Super.  Ct.  R.,  229,  affirm- 
ed 89  N.  Y. ,  633. 

Under  section  452  of  the  Code  of 
Civil  Procedure,  a  person  interested  in 
the  subject  of  an  action,  or  in  the  real 
property  title,  the  title  to  which  is 
sought  to  be  affected  thereby  at  the 
time  of  filing  of  the  lis  pendens  thereon, 
has  an  absolute  right  to  be  made  a 
party  thereto,  if  he  elects  so  to  do  ;  but 
whether  or  not  one  acquiring  such  an 
interest  after  the  filing  of  the  lis  pen- 
dens shall  be  allowed  so  to  come  in 
and  defend,  rests  in  the  sound  discre- 
tion of  the  court :  Earle  v.  Hart,  20 
Hun,  76. 

Where,  after  the  commencement  of 
an  action,  a  third  party  becomes  inter- 
ested in  the  litigation  by  assuming  the 
liabilities  of  the  defendant  in  respect 
to  the  claim  plaintiff  is  seeking  to  en- 
force, it  is  proper  to  allow  a  supple- 
mental complaint  bringing  in  such 
third  party  as  a  co-defendant. 

Where,  therefore,  after  the  com- 
mencement of  an  action  against  a  rail- 
road company  upon  a  contract,  it  ap- 
peared that  it  and  other  companies 
were  merged  in  a  new  company,  the 
latter  having  assumed  all  of  the  con- 
tracts, liabilities  and  obligations  of  the 
original  companies  ;  held,  that  an  order 
allowing  defendant  to  file  a  supple- 
mental complaint  bringing  in  the  new 
company  as  defendant,  was  properly 
granted  :  Prouty  v.  Lake  Shore  & 
Mich.  So.  R.  R.  Co.,  85  N.  Y.,  272, 
distinguishing  Milner  v.  Milner,  2 
Edw.  Chy.,  114;  Buchanan  v,  Com- 
stock,  57  Barb.,  583  ;  Tiffany  v.  Bow- 
erman,  2  Hun,  643  ;  Waltson  «.  Thi- 
ben,  17  Abb.  Pr.,  184;  Pinch  v.  An- 
thony, 10  Allen,  470. 

When  a  person's  rights,  reputation, 
or  other  important  interests  may  be 
injuriously  affected  by  what  there  is 
reason  to  believe  is  a  friendly  litiga- 
tion between  others,  justice  requires 
that  he  should  be  allowed  to  intervene 
so  far  as  may  be  necessary  for  his  own 
protection  ;  Til  by  v.  Hayes,  27  Hun, 
252,  14  N.  Y.  Weekly  Dig.,  449  ;  At- 
torney-General «.  North  American, 
etc.,  6  Abb,  N.  C,  293,  304  note. 

An  applicant  to  insure  should  not  be 
allowed  to  do  so  unless  it  is  necessary 
to  protect  their  rights  in  the  fund  and 
to  protect  the  fund  against  fraud  and 
waste  :    People  v.  Globe,  etc.,  27  Hun, 
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has  DO  right  to  be  made  a  party  to  an- 
other creditor's  salt,  or  to  intervene  in 
it  at  any  stage  of  its  progress,  the  suit 
being  an  ordinary  action  at  law  for  the 
recovery  of  a  debt :  Askew  v.  Cars  well, 
63  Geo.,  162. 

In  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendant  inter- 
vened, alleging  the  note  and  mortgage 
to  be  fraudulent  as  against  them,  the 
interveners  cannot  prevent  a  judgment 
for  plaintiff  against  defendant.  The 
most  they  can  claim,  is  protection 
against  the  enforcement  of  the  judg- 
ment to  their  prejudice. 

The  interest  which  entitles  a  person 
to  intervene  in  a  suit  between  other 
parties  must  be  in  the  matter  in  litiga- 
tion, and  of  such  a  direct  and  imme- 
diate character  that  the  intervener  will 
either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment. 
It  must  be  that  created  by  a  claim  to 
the  demand,  or  some  part  thereof,  in 
suit,  or  a  claim  to,  or  lien  upon  the 
property  or  some  part  thereof,  which 
is  the  subject  of  litigation. 

A  simple  contract  creditor  of  a  com- 
mon debtor  cannot  intervene  in  a  fore- 
closure suit. 

Bat  judgment  creditors  being  such 
subseqaent  incumbrancers  may  inter- 
vene. 

And  a  court  may  order  them  to  be 
made  parties,  probably  by  an  amend- 
ment of  the  complaint  as  the  better 
course,  or  on  petition  of  intervention. 

Subsequent  creditors  cannot  com- 
plain that  the  note  and  mortgage  of  a 
oonunon  debtor  were  executed  without 
consideration.  As  against  subsequent 
creditors  a  conveyance,  even  if  volun- 
tary, is  not  void,  unless  fraudulent  in 
fact,  that  is,  made  with  the  view  to  fu- 
ture debts  :  though  the  evidence  of  an 
intent  to  defraud  existing  creditors  is 
deemed  sufficient  prima  facie  evidence 
of  fraud  against  subsequent  creditors : 
Horn  V.  The  Volcano,  etc.,  18  Cal.,  62. 

The  firm  of  Haas,  Pike  &  Co.  trans- 
ferred all  its  property,  real  and  per- 
sonal, to  S.  N.  Pike,  one  of  the  part- 
ners, upon  the  agreement  that  he 
should  sell  the  property,  pay  the  firm 
debts  from  the  proceeds  thereof,  and 
divide  what  might  remain  between  the 
plaintiff  and  himself.  Pike  died  in 
poesession  of  the  firm  property,  leaving 
a  w^ill,  by  which  he  devised  his  estate 
to  the  defendants,  in  trust,  to  manage 


the  same  and  apply  the  profits  thereof 
to  the  use  of  his  children  until  the 
youngest  should  become  of  age,  and 
then  to  divide  the  same  equally  among 
them.  After  all  the  children  had  come 
of  age,  the  plaintiff  brought  this  action 
against  the  defendants,  as  executors 
and  trustees,  to  compel  them  to  ac- 
count for  the  property  received  by  their 
testator  from  the  firm,  and  to  pay  to 
plaintiff  his  share  thereof.  One  of  the 
children  applied  to  be  made  a  party  to 
the  action,  to  enable  him  to  protect  his 
interest  in  the  estate.  Held,  that  the 
application  should  have  been  granted. 

No  supplemental  summons  need  be 
served  where  one  is  made  a  party  to  an 
action  on  his  own  petition  :  Haas  v. 
Craghead,  19  Hun,  896. 

A  party  allowed  to  intervene  may 
appeal  from  any  determination  made 
in  the  suit  or  proceedings  :  Atty.  Qen. 
V.  North  Amer.,  etc.,  77  N.  Y.,  296, 
6  Abb.  N.  C,  293  below,  and  note 
p.  304. 

Where  a  corporation  is  in  the  hands' 
of  a  receiver  and  certain  of  its  policy 
holders  were  allowed,  by  order,  to  in- 
tervene ;  held,  that  the  court  has  no 
power  to  allow  them  or  their  attor- 
neys counsel  fees  out  of  the  fund  ;  nor 
are  such  policy  holders  entitled  to  costs 
from  said  funds  :  Atty.  Gen.  v.  Conti- 
nental Life,  27  Hun,  195,  14  N.  Y. 
Weekly  Dig.,  450  ;  appeal  dismissed, 
16  id.,  247. 

See  Barnes  v.  Newoomb,  89  N.  Y., 
108,  Laws  N.  Y.  1888,  chap.  378,  §  6, 
p.  559. 

An  attorney,  retained  by  an  assignee 
for  the  l>enefit  of  creditors,  is  not  enti- 
tled to  be  repaid  by  him,  out  of  the  as- 
signed estate,  disbursements  made  in 
contesting  proceedings  to  have  the 
debtor  adjudicated  bankrupt,  in  which 
proceeding  he  appeared  for  certain 
creditors ;  there  being  no  evidence  of 
any  resulting  benefit  to  the  creditors 
generally :  People  «.  Lockwood,  9 
Daly,  68. 

Where  objections  to  the  account  filed 
by  an  executor  are  referred  to  an  audi- 
tor, and  his  report  finding  his  account 
correct  is  confirmed,  no  allowances  out 
of  the  estate  should  be  made  to  proc- 
tors who  have  appeared  upon  the  ac- 
counting for  adult  legatees  and  filed 
no  objections  ;  nor  to  a  proctor  for  a 
general  guardian  for  services  in  filing 
objections    that    have   not   been  bus- 
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tained.  Allowances  may  properly  be  eoDBtmction  of  the  will,  have  proved 
made  to  special  gaardians,  appointed  beneficial,  having  increased  the  per- 
to  protect  the  interests  of  minors,  for  sonal  estate,  he  is  entitled  to  an  allow- 
services  in  examining  the  account,  but  ance  ;  but  the  amount  should  not  be 
not  to  the  attorney  of  the  general  guar-  fixed  before  the  determination  of  an 
dian  of  one  of  such  minors  for  the  same  appeal  taken  by  him  from  the  order 
service.  And  where  the  services  of  an  confirming  the  anditor's  report :  Mat- 
attorney,  in  bringing  an  action  for  the  ter  of  Meeker,  9  Daly,  556. 


[4  Appeal  Ca8e^  765.] 

H.L.  (E.),  July  16,  18,  81,  1879. 

[HOUSE  OF  LORDS.] 

755]    *David  Aitchison  and  A.  F.  Brakdt,  AppeUank; 
and  Haagen  Alfsen  Lohre,  ResponderU  (^). 

Poliep  of  Marine  ln9urane&— Indemnity— Partial  Lom— Value  ofSh^>^M»g 
and  Laboring  Clauee — Coete. 

A  policy  of  marine  assurance  is  not  a  contract  of  mere  indemnity. 

General  average  and  salvage  do  not  come  within  either  thi  words  or  the  objeet 
of  the  suing  and  laboring  clauae  of  a  policy  of  marine  assurance. 

Salvage  expenses  are  not  assessed  upon  the  quantum  menat  principle,  but  dn  ifae 
general  principle  of  maritime  law,  rewarding  persons  who  by  great,  and  perhaps 
dangerous,  exertions  bring  in  a  ship,  for  which  exertions^  if  not  successful,  nothing 
would  have  been  paid. 

The  assured,  who  had  not  abandoned,  but  had  elected  to  repair,  after  damage 
sustained  from  perils  of  the  sea,  was  hdd,  therefore,  not  entitled  to  recover  under 
that  clause  the  expenses  of  salvage. 

But  held  that,  up  to  the  amount  insured,  he  was  entitled  to  recover  the  cost  of 
repair,  with  the  reduction  of  one-third  new  for  old,  even  although  the  amount,  cal- 
culated upon  that  principle,  should  exceed  the  amount  that  womd  be  payaUe  upon 
a  total  loss  with  benefit  of  salvage,  and  should  equal  the  whole  sum  insured. 

The  ship  Crimea  was  insured  with  the  defendant  for  £1,200,  being  valued  in  the 
policy  at  £2,600.  It  encountered  very  bad  weather,  and  was  in  danger  of  sinkiDg: 
It  was  rescued  by  a  steamer,  which  obtained  from  the  Irish  Court  of  Admiralty 
£800  as  salvage  money.  The  owner  did  not  abandon,  but  elected  to  repair.  The 
defendant's  proportion  of  the  repair  expenses  amounted  (after  the  deduction  of  one 
third-new  for  old)  to  £1,200,  the  full  sum  he  had  insured,  and  he  was  held  liable  to 
that  amount;  but  was  held  not  to  be  liable  to  any  part  of  the  salvage  expenses. 

There  were  cross  appeals.  Neither  party  was  completely  sncceesfuL  No  costs 
were  given. 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which 
had  partly  sustained  and  partly  varied  a  previous  decision 
of  the  Queen's  Bench  Division. 

A  policy  of  insurance  for  £1,200  had  been  effected  on  a 
vessel  called  the  Crimea  for  a  voyage  from  the  Clyde  to  Que- 
bec or  St.  John's,  and  thence  to  the  United  Kingdom.  The 
policy  was  in  the  usual  form,  and  contained  the  usual  suing 
and  laboring  clause.  The  defendant  paid  into  court  the 
sum  of  £1,080.    The  plaintiflF  replied,  denying  the  suflSciency 

(t)  Affirming  21  £ng.  R.,  226;  reversing  8  Q.  B.  Div.,  668. 
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of  the  sum  thas  paid  in.  A  ^special  case  was  stated  [756 
for  the  opinioQ  of  the  court,  which  was  to  be  at  liberty  to 
draw  inferences  of  fact  (*). 

The  policy  was  for  £1,200.  The  ship  was,  in  the  policy, 
valued  at  £2,600.  The  real  valae  was  stated  to  be  £3,000. 
The  outward  voyage  was  performed  in  safety.  On  the 
homeward  voyage  the  ship  encountered  such  severe  storms 
that  it  was  in  danger  of  being  lost,  when  it  was  saved  and 
carried  into  Kingston  Harbor  by  the  steamer  Texas,  to 
which  the  Irish  Court  of  Admiralty  afterwards  awarded 
£800  for  salvage. 

The  ship  was  nearly  sixteen  years  old,  and  its  value  as  it 
lay  damaged  in  the  docks  after  the  storms  was  stated  to  be 
£998.  The  owner  did  not  give  notice  of  abandonment,  but 
signed  a  contract  for  repairs  for  a  sum  of  £2,982.  The  re- 
pairs were  executed  at  that  sum.  The  amount  of  salvage 
and  general  average  expenses  borne  by  the  ship  was  stated 
to  have  been  £619.  The  ship  had  not  before  been  metalled, 
but  it  was  metalled  in  the  docks  at  a  cost  of  £696.  That 
was  not  sought  to  be  made  a  charge  against  the  underwriter. 
The  whole  sam  expended  on  the  ship  was  stated  in  the  case 
to  have  been  £4,414.  This  was  subject  to  the  ordinary  de- 
duction of  one-third  new  for  old.  The  value  of  the  ship 
after  all  the  repairs  had  been  effected  was  estimated  at 
£7,000.  Putting  together  the  charges  which  the  plaintiff 
contended  he  was 'en  titled  to  claim  against  the  underwriter, 
they  amounted  to  £1,707.  The  claim  was  resisted  on  the 
ground  that  there  had  only  been  a  partial  and  not  a  total 
loss,  actual  or  constructive,  and  that  the  underwriter  could 
not  be  made  liable,  on  a  partial  loss,  to  a  greater  amount 
than  in  the  case  of  a  total  loss,  in  which  he  would  have  the 
benefit  of  salvage.  The  Queen's  Bench  Division  had  de- 
cided that  the  cost  of  repair,  making  the  usual  deduction 
of  one-third  new  for  old,  was  the  measure  of  the  loss  if  the 
shipowner  elected  to  repair ;  and  consequently  that  the  as- 
sured was  entitled  to  recover  such  cost  of  repair  up  to  the 
amount  insured  for,  even  though  the  loss  so  estimated  might 
amount  to  more  than  a  total  loss  with  benefit  of  salvage. 
Bat  the  assured  was  held  not  entitled  to  recover  any  portion 
of  the  salvage  expenses  over  and  above  the  £1,200  ('). 
*The  plaintiff,  the  shipowner,  appealed  against  the  [757 
last  part  of  the  decision ;  the  defendant,  the  underwriter, 
appealed  against  the  first  part.  The  judgment  was  affirmed 
as  to  the  claim  for  the  expenses  of  repair,  but  it  was  reversed 

O  See  2  Q.  B.  D.,  608;   8  Q.  B.  D.,  668,  whore  the  circumstances  are  fully 
detailed.  (>)  2  Q.  B.  D.,  601  ;  21  Eng.  K.,  226. 
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SO  far  as  related  to  the  salvage  expenses,  they  being  added 
to  the  amoant  for  which  the  policy  was  underwritten  ('). 
This  appeal  was  then  brought. 

Mr.  Benjamin^  Q.C.,  and  Mr.  J.  0.  Mathew,  for  the  appel- 
lant :  There  was  no  total  loss  ;  if  there  had  been,  the  under- 
writer would  have  been  liable  upon  that,  but  then  he  would 
have  had  the  benefit  of  salvage.  There  was  only  a  partial 
loss,  and  that  being  so,  the  underwriter  cannot  be  made  liable 
to  the  full  amount  of  the  sum  insured,  as  if  there  had  been 
a  total  loss,  and  made  so  liable  without  benefit  of  salvage. 
Yet  that  is  the  claim  here.     Such  a  claim  cannot  be  sup- 

J)orted.  *' A  partial  loss  is  one  in  which  the  insurers  are 
iable  to  pay  an  amount  less  than  that  insured  for  damage 
happening  to  the  subject,  or  expense  incurred  and  occa- 
sioned by  the  perils  insured  against,  in  distinction  from  a 
total  loss,  in  wnich  the  insurer  is  liable  to  pay  the  entire 
value  at  which  the  subject  is  insured":  Phillips  on  Insur- 
ance (•).  What  is  sought  to  be  done  here  would  completely 
destroy  that  distinction,  and  subject  the  insurer  to  the  pay- 
ment of  a  larger  amount  than  if  the  subject  had  been  entirely 
lost.  It  is  admitted  that  the  assured  is  not  bound  to  aban- 
don ;  all  the  authorities  agree  in  that:  Phillips  (').  But 
then  he  must  not  repair  at  a  cost  which  exceeds  the  sum  in- 
sured, and  make  a  profit  at  the  expense  of  the  insurer,  for  an 
insurance  is  not  to  become  a  source  of  profit  to  the  assured: 
Emerigon  (*).  The  assured  is  entitled  under  his  policy  to 
be  indemnified  against  loss,  but  not  to  be  put,  at  the  cost 
of  the  insurer,  into  a  better  position  than  at  the  commence- 
ment of  the  voyage  and  before  any  loss  had  happened.  If 
he  could  do  that,  he  could  in  this  case  charge  for  the  met- 
alling of  the  ship,  which  was  admitted  to  be  entirely  out  of 
the  calculation.  As  the  case  now  stands,  the  assured,  by 
getting  a  ship  worth  £7,000,  instead  of  £3,000,  will  be  largely 
benefited.  That  was  not  the  intention  of  a  policy  of  in- 
surance, which  is  purely  a  contract  of  indemnity. 

And  it  is  undoubtedly  clear  that  the  insurer  is  not  liable 
758]  for  the  ^salvage  expenses.  They  do  not  properly 
come  within  the  meaning  oi  the  suing  and  laboring  clause. 
Such  expenses  are  only  chargeable  when  incurred  with  the 
object  of  avoiding  a  total  loss,  or  of  reducing  a  total  loss  to 
a  partial  loss,  in  other  words,  for  the  benefit  of  the  insurer: 
Arnould  (").  They  could  not  in  any  way  benefit  the  in- 
surer here,  for  there  had  been  no  abandonment,  and,  except 

(»)  8  Q.  B.,  558.  C)  Chap,  xvi,  8.  1498. 

(«)  Chap,  xvi,  8.  1422.  {*)  Chap,  i,  s.  8. 

(»)'5th  ed.,  pp.  246,  779. 
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upon  abandonment,  be  cannot  obtain  anything  from  salvage.  - 
That  was  the  position  laid  down  by  Mr.  Justice  Lush  in  de- 
livering the  judgment  of  the  Queen's  Bench  Division  (*),  and 
that  is  the  reasoning  in  Phillips  on  Insurance  on  this  ques- 
tion (").  The  case  of  Kidston  v.  The  Empire  Marine  Insur- 
ance Company  {^)  did  not  ijstablish  the  construction  for* 
which  the  assured  now  contends,  for  that  was  the  case  of 
an  insurance  on  freight ;  the  expenses  were  incurred  in  or- 
der to  save  the  freight,  and  the  freight  was  saved,  and  the  un- 
derwriter was  in  that  way  subjected  to  a  smaller  loss,  and 
so  the  suing  and  laboring  clause  was  held  to  apply,  but  it 
had  no  application  to  this  case.  There  is  nothing  in  com- 
mon between  the  two  cases.  But  even  in  that  case  Mr.  Jus- 
tice WillesO  expressly  says,  ''That  clause  must  be  limited 
in  application  to  cases  in  which  the  underwriter  might  incur 
liability,  and  therefore  might  derive  a  benefit  from  the  ex- 
traordinary exertion."  He  could  derive  none  here,  and  so 
was  not  to  be  made  liable  for  the  expenses  of  that  exertion. 

Mr.  Cohen^  Q.C.,  and  Mr.  F.  W,  Hollams^  for  the  re- 
spondent, were  desired  to  confine  themselves  to  the  second 
point,  that  which  related  to  the  claim  for  salvage  expenses. 

Those  expenses  were  absolutely  necessary  to  be  incurred, 
and  were  like  those  which  were  incurred  in  getting  a  ship  off 
rocks  in  order  to  bring  it  into  dock  to  be  repaired  ;  and  such 
expenses  were  always  held  to  be  properly  included  in  the 
expenses  for  repairs.  In  Lidgett  v.  Secretan  (*)  no  doubt 
was  suggested  as  to  all  the  expenses  incurred  in  bringing 
the  vessel  into  dock,  and  the  dock  dues  for  keeping  it  there, 
up  to  the  time  of  the  tire  which  destroyed  it.  There  is  not, 
in  the  suing  and  laboring  clause,  any  expression  of  such  a 
restrictive  meaning  as  is  now  sought  to  be  put  on  that  clause. 
*0n  the  contrary,  the  insurer  binds  himself  to  con-  [759 
tribute  to  the  charges  in  the  "defence,  safeguard,  and  re- 
covery" of  the  goods  and  ship,  and  sums  paid  for  labor  and 
exertions  in  securing  the  vessel  from  total  destruction  may 
well  come  within  that  description. 

Mr.  Mathew  replied. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  respon- 
dent insured  £1,200  on  a  ship,  the  Crimea,  valued  in  the  pol- 
icy at  £2,600,  with  the  appellant's  company,  on  a  voyage 
out  and  home.  The  policy  was  against  all  the  usual  perils, 
and  contained  the  usual  suing  and  laboring  clause. 

(')  2  Q.  B.  D..  at  p.  508.  (<)  Law  Rep.,  1  C.  P.,  650. 

(«)  Chap.,  xvii,  a.  1716.  (»)  Law  Rep.,  6  C.  P.,  616. 

O  Law   Rep.,  1   C.  P.,  585 ;    affirmed, 
Law  Rep.,  2  C.  P.,  85Y. 
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*  The  appellants  paid  into  court  £1,080,  being  at  the  rate 
of  90  per  cent,  on  £1,200,  and  the  question  was  whether, 
under  the  circumstances  stated  in  a  special  case,  this  sum 
was  sufficient,  or  if  not,  how  much  more  the  plaintiff 
below  (the  respondent  in  this  House)  was  entitled  to  re- 
cover. The  Queen's  Bench  Division  was  of  opinion  that  the 
amount  recoverable  was  £1,200,  or  100  per  cent.,  and  gave 
judgment  for  £120  beyond  the  amount  paid  into  conrt. 
JSoth  sides  appealed,  and  the  Court  of  Appeal  was  of  opin- 
ion that  the  sum  recoverable  was  100  per  cent,  in  respect  of 
the  direct  damage  to  the  ship,  and  a  farther  percentage  in 
respect  of  the  salvage  and  general  average  charges.  The 
record  was  so  imperfectly  drawn  up  that  it  does  not  appear 
on  it  what  was  this  farther  percentage.  The  counsel  at  the 
bar  of  this  House  agreed  that  if  the  judgment  of  the  Court 
of  Appeal  was  affirmed,  that  percentage  should  be  some 
rate  which  they  agreed  on  between  themselves.  Some  anx- 
iety was  expressed  lest  it  should  be  supposed  that  in  sanc- 
tioning this  agreement,  this  House  would  determine  some 
question  of  principle  which  was  given  up  by  one  side  or  the 
other  as  of  no  practical  importance  in  this  case,  though  it 
might  be  of  importance  in  other  cases.  The  House  certainly 
determines  no  such  point,  and  indeed  was  never  informed 
what  this  point  was. 

It  appears  from  the  statements  in  the  case  that  the  Cri- 
mea on  the  voyage  home  during  the  month  of  January  en- 
countered a  succession  of  stormy  wither,  and  in  consequence 
760]  of  the  perils  of  *the  seas  great  damage  was  done  to 
her,  and  she  was  reduced  to  a  leaky  and  water-logged  con- 
dition. It  appears,  incidentally,  that  some  general  average 
had  arisen,  for  a  proportion  of  which  the  ship  was  liable. 
The  case  then  states  that  "On  the  30th  of  January,  the 
ship,  being  then  in  great  danger  of  being  completely  lost, 
and  being  without  fresh  water  or  provisions,  and  in  a  help- 
less condition  and  not  capable  of  being  navigated,  those  on 
board  of  her  sighted  the  steamship  Texas,  which  ultimately 
took  her  in  tow,  without  any  agreement  being  come  to  as  to 
remuneration  for  the  service,  and  took  her  into  Queenstown, 
and  on  or  before  the  11th  of  March  she  was  placed  in  safety 
near  the  wharf  of  the  Victoria  Dry  Dock  Company." 

It  may  be  as  well  here  to  point  out  that  the  liability  of 
the  articles  saved  to  contribute  i)roportionally  with  the  rest 
to  general  average  and  salvage,  in  noways  depends  on  the 
policy  of  insurance.  It  is  a  consequence  of  the  perils  of  the 
sea,  first  imposed,  as  regards  general  average,  by  the  Bho- 
dian  Law  many  centuries  before  insurance  was  known  at 
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all,  and,  as  regards  salvage,  by  the  maritime  law,  not  so 
early,  but  at  least  long  before  any  policies  of  insurance  in 
the  present  form  were,  thought  of.  No  claim  for  remunera- 
tion from  the  owner  is  given  by  the  common  law  to  those 
who  preserve  goods  on  shore,  unless  they  interfered  at  the 
request  of  the  owner :  Nicholson  v.  Chapman.  There  Chief 
Justice  Eyre,  in  delivering  the  considered  judgment  of  the 
court,  saysC),  that  in  respect  of  salvage,  "the  laws  of  all 
civilized  nations,  the  laws  of  Oleron,  and  our  own  laws  in 
particular,  have  provided  that  a  recompense  is  due  for  the 
saving,  and  that  our  law  has  also  provided  that  this  recom- 
pense should  be  a  lien  on  the  goods  which  have  been 
saved.  Goods  carried  by  sea  are  necessarily  and  unavoid- 
ably exposed  to  the  perils  which  storms,  tempests,  and 
accidents  (far  beyond   the   reach  of  human    foresight  to 

Erevent)  are  hourly  creating,  and  against  which  it  too  often 
appens  that  the  greatest  diligence,  and  the  most  stren- 
uous exertions  of  the  mariner,  cannot  protect  them.  When 
goods  are  thus  in  imminent  danger  of  being  lost  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them 
that  they  are  saved.  Principles  of  public  policy  dictate 
to  civilized  and  commercial  countries  not  only  *the  [761 
propriety  but  even  the  absolute  necessity  of  establishing  a 
liberal  recompense  for  the  encouragement  of  those  who  en- 
gage in  so  dangerous  a  service  .  .  .  Such  are  the  grounds 
upon  which  salvage  stands;  they  are  recognized  by  Lord 
Chief  Justice  Holt  in  Hartfort  v.  Jones  ^^  ("). 

The  Crimea  had  been  before  these  disasters  worth  £3,000  ; 
as  it  then  lay  in  a  damaged  condition  it  was  of  the  value  of 
£998.  The  damaged  ship  was  liable  to  make  good  its  pro- 
portion of  the  general  average  and  of  the  salvage  incurred 
for  the  preservation  of  ship,  freight,  and  cargo  ;  and  that 
proportion  of  the  two  taken  together  amounted  to  £519 
0«.  Id. 

My  Lords,  I  think  it  convenient  to  pause  here  and  inquire 
what  would  have  been  the  loss  to  an  uninsured  owner  from 
the  perils  of  the  seas  under  such  circumstances.  If  such  an 
uninsured  owner  chose  to  sell  the  hull  as  it  lay,  his  position 
would  be  this :  he  would  lose  the  value  of  the  ship,  £3,000. 
He  would  receive  £998,  the  value  of  the  hull,  less  £619,  the 
amount  of  general  average  and  salvage  which  was  a  charge 
on  the  hull,  or  £479  ;  and  his  loss  would  be  £2,521.  And  if 
the  bull  had  been  so  damaged  that  to  repair  it  would  have 
cost  more  than  the  ship  would,  when  repaired,  have  been 

(»)  t  H.  Bl.,  254,  at  p.  257.  (*)  I  Ld.  Raym.,  898. 
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worth,  the  prudent  shipowner  would  have  taken  this  course. 
But  in  fact  he  not  only  could,  but  did  repair  it,  and  by  an 
outlay  of  about  £6,600  (part  of  which,  about  £1,200,  was 
for  new  works),  he  made  the  ship  worth  £7,000 ;  and  then 
(still  assuming  him  to  be  uninsured)  his  position  would  have 
been  this :  original  value  of  ship,  £3,000  ;  salvage  and  aver- 
age, £519;  expenditure,  £6,600;  total,  £9,119;  value  of  re- 
paired ship,  £7,000 ;  loss  £2,119,  to  which  are  to  be  added 
some  particular  charges  amounting  to  apparently  £235, 
bringing  the  loss  up  to  £2,364. 

The  contract  of  insurance  is  a  contract  of  indemnity,  and, 
if  it  could  be  worked  out  as  a  perfect  indemnity,  it  would 
follow  that  90  per  cent.,  the  sum  paid  into  court,  which  on 
£3,000  amounts  to  £2,700,  was  more  than  sufficient.  But  as 
was  said  in  the  opinion  of  the  judges  in  Irving  v.  Man- 
mng{*)y  *'  A  policy  of  assurance  is  not  a  perfect  contract  of 
indemnity ;  it  must  be  taken  with  some  qualifications." 
One  of  those  is  commonly  expressed  as  the  allowance  of 
762]  one-third  for  new  for  old  ;  and  it  is  on  the  *applica- 
tion  of  that  to  the  present  case  that  the  first  question  arises. 

The  owner  of  an  insured  ship  which  is  so  damaged  that, 
though  it  is  capable  of  repair,  the  expense  of  repairing  it 
will  exceed  its  value,  may  treat  the  ship  as  totally  lost,  and 
recover  a  total  loss,  the  underwriters  who  pay  that  total  loss 
being  entitled  to  all  that  is  saved.  The  assured  is  not,  even 
then,  bound  to  do  so.     But  if  the  ship  can  be  practically  re- 

£  aired  within  the  meaning  of  that  plirase,  as  explained  by 
[r.  Justice  Maule,  in  Moss  v.  Smith  ('),  the  assured  has  not 
the  option  to  treat  it  as  a  total  loss  ;  and  on  the  figures 
stated  in  the  special  case  the  respondent  here  had  not  that 
option.  He  may  repair  the  damage  done  by  the  peril  in- 
sured against,  and  if  he  does  so  the  damage  would,  in  gen- 
eral, be  what  would  be  the  reasonable  cost  of  making  the 
ship  as  good  as  it  was  before.  The  actual  outlay  on  the  re- 
pairs, if  bona  fide  made,  would  be  strong  evidence  what  the 
reasonable  cost  was,  and  if  the  ship  was  by  that  outlay 
made  more  valuable  than  it  was  before  the  accident,  which 
would  generally  be  the  case  with  an  old  ship,  there  should 
be  an  allowance  for  this  increased  value.  It  is  obvious  that, 
n  pplying  this,  there  would  be  great  room  for  disputes  and 
litigation  on  the  adjustment  in  every  case  where  repairs 
wffie  executed,  whether  the  repairs  were  extensive  or  not. 

In  the  present  case,  where  the  ship  was  fifteen  or  sixteen 
years  old,  and  the  damage  was  extensive,  it  is  probable,  as 
w  said  in  the  judgment  of  the  Queen's  Bench  Division,  that 

(*)  X  a  L.  C,  287,  at  p.  807.     («)  9  C.  B.,  94,  at  p.  108 ;  19  L.  J.  (C.P.),  225,  at  p.  22«. 
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the  extent  to  which  it  was  benefitedby  having  new  materi- 
als instead  of  old  was  much  more  than  one-third  of  the  ex- 
penditure; probably  two  thirds  might  be  nearer  the  fact. 
But  I  think  that  it  is  clearly  establisned  by  a  long  course  of 
practice,  and  by  many  decisions,  that,  for  the  purpose  of 
avoiding  the  expense  of  litigation,  a  custom  of  trade  has 
arisen  which,  though  not  written  in  the  policy,  is  implied  in  it. 
The  parties  to  a  policy  of  insurance  on  a  ship  tacitly  agree 
that,  in  case  of  repairs  fairly  executed  to  replace  damage 
occasioned  by  one  of  the  underwritten  perils  to  a  ship  of 
the  age  and  character  to  which  the  custom  applies,  the  loss 
shall  be  estimated  at  two-thirds  of  the  cost  of  the  repairs; 
neither  more  nor  less.  It  is  self-evident  that  this  can  very 
seldom  *be  the  accurate  measure  of  the  loss.  In  most  [763 
cases  the  rule  operates  favorably  for  the  underwriter,  as  the 
shipowner  in  spending  money  on  repairs  seldom  benefits  his 
ship  to  the  extent  of  one-third,  and  in  such  cases  the  pay- 
ment of  the  sum  so  fixed  by  custom  falls  short  of  a  perfect 
indemnity.  In  some  cases,  and  this  is  one,  the  benefit  to 
the  ship  exceeds  one-third,  and  there  the  assured  receives 
more  than  a  perfect  indemnity.  But  if  it  were  lawful  to 
open  up  the  question  and  depart  from  the  rule  in  any  case, 
the  whole  object  of  it,  which  is  to  avoid  litigation  and  ex- 
pense, would  be  frustrated.  No  authority  has  been  cited, 
and  as  far  as  my  knowledge  goes,  no  authority  exists,  for 
any  qualification  of  the  general  rule  which  would  take  this 
case  out  of  it.  If  the  rule  applies,  two  thirds  of  the  expenses 
of  repairing  the  sea  damage  are  to  be  charged  to  the  ship. 
The  expenses  of  making  additions  to  the  ship  are  not  of 
course  to  be  charged ;  they  are  not  in  any  way  a  conse- 
quence of  the  perils  of  the  sea.  The  arbitrator  has  found 
mat  the  expenses  to  which  the  rule  is  applicable  were  £4,414 
185.  11^.  This  finding  is  binding.  Now  two  thirds  of  this 
sum  is  in  round  numbers  £2,943,  or  very  nearly  100  per 
cent,  on  £3,000.  According  to  the  finding  in  one  paragraph 
there  are  other  particular  charges  on  the  ship,  the  nature 
of  which  is  not  stated,  which  bring  up  the  loss  to  £3,178 
11*.  7tZ.,  which  is  more  than  100  per  cent;  and  if  the  sal- 
vage and  general  average  expenses  are  added  the  loss  will 
be  very  considerably  more  than  100  per  cent. 

In  Phillips  on  Insurance  (*),  that  very  experienced  author 
finds  great  fault  with  the  decision  of  the  Court  of  Common 
Pleas  in  Le  Cheminant  v.  Pearson  (')  (so  long  ago  as  1812), 
that  more  than  the  subscribed  amount  may  be  recovered 
where  there  are  successive  losses,  which  he  seems  to  think  can 

(»)  Sect  1748;  see  also  sect.  1136.  («)  4  Taunt.  367,  at  p.  880. 


528  HOUSE  OF  LORDS  AND  PRIVY  CX)UNCIL.  [Vol  IV. 

1879  Aitchisoa  ▼.  Lohre.  H.L.(E.). 

only  be  supported  on  the  ground  of  inveterate  practice.  No 
question,  however,  of  that  kind  arises  here,  for  this  is  a 
case  of  one  single  loss  ;  as  to  which  he  says  that  we  know 
*'  The  liability  of  insurers  in  a  single  loss  is  without  question 
limited  to  the  amount  insured,  and  the  expense  of  suing,"  &c. 
No  authority  in  contradiction  to  this  was  cited,  and  I  am 
not  aware  of  any ;  and  the  position  thus  laid  down  in  Phil- 
lips was  adopted  by  all  the  judges  below,  who  consequently 
764]  *limited  the  amount  recoverable  under  the  policy, 
as  far  as  it  related  to  the  indemnity  for  the  underwritten 
perils,  to  100  per  cent,  or  in  this  case  £1,200,  or  £120  be- 
yond the  amount  paid  into  court,  I  think  it  clear  that  they 
were  right  both  in  going  so  far,  and  also  (which  I  think  was 
scarcely  contested  at  the  bar)  in  not  going  farther.  On  this, 
the  first  question,  on  which  both  the  courts  were  agreed, 
the  judgment  below  should  be  affirmed. 

But  there  is  a  second  point  on  which  the  courts  below 
differed.  The  policy  contains  the  usual  clause  as  to  suing  or 
laboring.  The  Queen's  Bench  Division  was  of  opinion  that 
the  salvage,  or  general  average  expenses,  described  in  the  case 
did  not  come  within  that  clause.  The  Court  of  Apeal  was 
of  a  different  opinion.  In  the  judgment  delivered  by  Lord 
Justice  Brett,  it  is  said  (')  that  ^'  the  general  construction  of 
the  clause  is  that  if,  by  perils  insured  against,  the  subject- 
matter  of  insurance  is  brought  into  such  danger  that,  with- 
out unusual  or  extraordinary  labor  or  expense,  a  loss  will 
very  probably  fall  on  the  underwriters,  and  if  the  assured  or 
his  agents  or  servants  exert  unusual  or  extraordinary  labor, 
or  if  the  assured  is  made  liable  to  unusual  or  extraordiThary 
expense  in  or  for  efforts  to  avert  a  loss,  which,  if  it  occurs, 
will  fall  on  the  underwriters,  then  each  underwriter  will,"  &c. 
Now  if  the  part  of  this  which  is  above  emphasized  is  correct, 
there  can  be  no  question  that  both  salvage  and  general  aver- 
age are  unusual  expenses  to  which  the  assured  have  become 
liable  in  consequence  of  efforts  to  avert  a  loss.  And  such 
seems  to  be  the  opinion  of  the  editor  of  the  last  edition  of 
Arnould  on  Insurance,  who  says(")  that  salvage  ''is  recov- 
erable from  him  in  virtue  of  an  express  clause  in  the  policy 
inserted  for  such  a  case,  and  known  as  the  sue  and  labor 
clause;"  but  for  that  position  he  cites  no  authority,  and 
though  the  Court  of  Appeal  in  this  case  agreed  with  him,  I 
am  unable  to  do  so.  With  great  deference  to  the  judges  of 
the  Court  of  Apeal,  I  think  that  general  average  and  sal- 
vage do  not  come  within  either  the  words  or  the  object  of 
the  suing  and  laboring  clause,  and  that  there  is  no  au- 

(')  3  Q.  B.  D.,  at  p.  666.  («)  2  Arn.,  6th  ed,  at  p.  778. 
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thority  for  saying  that  they  do.  The  worda  of  the  clause 
are  that  in  case  of  any  misfortune  it  shall  be  lawful  "for 
the  assured,  their  factors,  servants,  and  assigns,  to  sue, 
labor,  and  travel  for,  in,  and  about  the  defence,  safeguard, 
*and  recovery  of"  the  subject  of  insurance,  "with-  [765 
out  prejudice  to  this  insurance,  to  the  charges  whereof  we  the 
insurers  will  contribute."  And  the  object  of  this  is  to  encour- 
age and  induce  the  assured  to  exert  themselves,  and  there- 
fore the  insurers  bind  themselves  to  pay  in  proportion  any 
expense  incurred,  whenever  such  expense  is  reasonably 
incurred  for  the  preservation  of  the  thing  from  loss,  in  con- 
sequence of  the  efforts  of  the  assured  or  their  agents.  It  is 
all  one  whether  the  labor  is  by  the  assured  or  their  agents 
themselves,  or  by  persons  whom  they  have  hired  for  the 
purpose,  but  the  object  was  to  encourage  exertion  on  the 

{)art  of  the  assured ;  not  to  provide  an  additional  remedy 
or  the  recovery,  by  the  assured,  of  indemnity  for  a  loss 
which  was,  by  the  maritime  law,  a  consequence  of  the  peril. 
In  some  cases  the  agents  of  the  assured  hire  persons  to  ren- 
der services  on  the  terms  that  they  shall  be  paid  for  their 
work  and  labor,  and  thus  obviate  the  necessity  of  incurring 
the  much  heavier  charge  which  would  be  incurred  if  the 
same  services  were  rendered  by  salvors,  who  are  to  be  paid 
nothing  in  case  of  failure,  and  a  large  remuneration  propor- 
tional to  the  value  of  what  is  saved  in  the  event  of  success. 
I  do  not  say  that  such  hire  may  not  come  within  the  suing 
and  laboring  clause.  But  that  is  not  this  case.  The  owners 
of  the  Texas  did  the  labor  here,  not  as  agents  of  the  assured, 
and  being  to  be  paid  by  them  wages  for  their  labor,  but  as 
salvors  acting  on  the  maritime  law,  which,  as  explained  by 
Lord  Chief  Justice  Eyre  in  Nicholsons.  Chapman{^\  already 
cited,  gives  them  a  claim  against  the  property  saved  by  their 
exertions,  and  a  lien  on  it,  and  that  quite  independently  of 
whether  there  is  an  insurance  or  not ;  or  whether,  if  there  be 
a  policy  of  insurance,  it  contains  the  suing  and  laboring 
clause  or  not.  The  amount  of  such  salvage  occasioned  by  a 
peril  has  always  been  recovered,  without  dispute,  under  an 
averment  that  there  was  a  loss  by  that  peril ;  see  Cary  v. 
Kingi^) ;  and  I  have  not  been  able  to  find  any  case  in  which 
it  was  recovered  under  a  count  for  suing  and  laboring.  I 
do  not  much  rely  on  this,  for  it  is  very  likely  that  such 
counts  often  were  in  the  declaration,  and  that  therefore  no 
inquiry  was  made  whether  the  loss  was  recoverable  under 
one  count  or  another ;  but  at  least  there  is  no  authority  for 

(»)  2  H.  BL,  at  p.  267.  («)  Gas.  t.  Hardw.,  804. 
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766]    the  ^position  that  salvage  (properly  so  called)  was 
recoverable  under  that  count. 

There  have  been  very  few  cases  in  our  courts  in  which  it 
has  become  necessary  to  discuss  the  nature  of  the  suing  and 
laboring  clause.     Kidston  v.  The  Marine  Insurance  {')  \s^ 
I  think,  the  only  one  in  which  there  has  been  a  recovery 
under  it.     There,  however,  all  the  extra  labor  was  directly 
and  voluntarily  employed  by  the  agents  of  the  assured  ;  aod 
the  changes  were  paid  by  them  in  consequence  of  this  em- 
ployment.    In  the  very  able  and  elaborate  judgment  of  Mr. 
Justice  Willes  not  a  word  can  be  found  to  countenance  this 
extension  of  the  construction  of  the  clause  beyond  what 
seems  to  me  both  its  language  and  its  object ;  and,  except 
the  passage  introduced  for  the  first  time  into  Arnonld  by 
the  present  editor,  I  can  find  nothing  in  any  textbook  tend- 
ing to  support  it.     I  therefore  think  that  the  judgment  of 
the  Court  of  Appeal  should  be  reversed  and  that  of  the 
Queen's  Bench  Division  restored. 

As  there  are  cross  appeals  and  neither  party  is  completely 
successful,  I  should  say  that  there  should  be  no  costs  of 
either  party  either  in  the  Court  of  Appeal  or  in  this  House, 
and  that  the  respondents  should  have  only  the  costs  in  the 
Queen's  Bench  Division  as  given  by  that  judgment.  I  beg 
to  move  your  Lordships  to  that  effect.  * 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  I  have 
had  the  advantage  of  reading  the  observations  which  my 
noble  and  learned  friend  has  just  made  in  this  case,  and,  con- 
curring as  I  do  entirely  in  the  view  which  he  has  taken,  I  do 
not  think  it  necessary  to  travel  over  the  same  ground  again. 

I  will  only  make  one  observation  with  regard  to  salvage 
expenses.     It  appears  to  me  to  be  quite  clear  that  if  any  ex- 
penses were  to  be  recoverable  under  the  suing  and  laboring 
clause,  they  must  be  expenses  assessed  upon  the  quantum 
meruit  principle.     Now  salvage  expenses  are  not  assessed 
upon  the  quantum  meruit  principle ;  they  are  assessed  upon 
th^^  general  principle  of  maritime  law,  which  giv^s  U)  the 
707]     persons  who  bring  in  the  ship  a  sum  quite  *outof 
proportion  to  the  actual  expense  incurred  and  the  actual 
service  rendered,  the  largeness  of  the  sum  being  based  upon 
this  consideration — that  if  the  effort  to  save  the  ship  (how- 
ever laborious  in  itself,  and  dangerous  in  its  circumstances) 
had  not  bt^eii  successful,  nothing  whatever  would  have  been 
|iaidp     If  the  payment  were  to  be  assessed  and  made  under 
the  suing  and  laboring  clause,  it  would  be  payment  for  ser- 

0)  La*^  Rep.,  1  C.  P.,  685. 
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vice  rendered,  whetTier  the  service  had  succeeded  in  bring- 
iDg  the  ship  into  port  or  not. 

Now  it  may  be  said  that  that  only  goes  to  the  amount 
Bonght  to  be  recovered,  but  it  appears  to  me  to  go  farther, 
and  to  go  to  the  very  principle  upon  which  the  attempt  is 
made  to  recover  the  amount  in  question.  It  shows  that  the 
salvage  expenses  were  not  expenses  incurred  under  the  su- 
ing and  laboring  clause  by  the  owner  of  the  ship,  but  were 
a  payment  which  the  ship,  as  an  actual  chattel,  bad  to  sub- 
mit to  by  maritime  law,  and  would  be  obliged  to  make 
good  in  proceedings  against  the  ship  in  rem, 

Mj  Lords,  as  regards  the  order  which  this  House  should 
be  asked  to  make,  I  wish  to  point  out  to  your  Lordships 
that  in  the  Court  of  Appeal  there  were,  an  appeal  and  a 
cross-appeal  against  the  decision  of  the  Queen's  Bench  Di- 
vision. There  was  an  appeal  by  the  underwriters,  upon  the 
ground  that  they  ought  not  to  have  been  made  to  pav  the 
whole  sum  insured  ;  and  there  was  a  cross-appeal  by 
the  shipowner  in  respect  of  these  salvage  expenses,  which 
the  Queen's  Bench  Division  had  not  allowed.  The  appeal 
by  the  underwriters  was  dismissed  with  costs,  and  that  de- 
cision appears  to  me  to  have  been  perfectly  right.  The 
cross-appeal  by  the  shipowner  in  respect  of  salvage  ex- 
penses succeeded,  with  costs,  in  the  Court  of  Appeal.  Your 
Ix)rd8hips,  I  think,  will  reverse  that  decision,  and  of  course 
that  would  dispose  of  the  costs  as  to  that  cross-appeal. 
Then,  inasmuch  as  there  is  only  one  appeal  before  this 
House — the  appeal  by  the  underwriters,  who  complain  now 
both  of  the  determination  which  has  made  them  pay  the 
100  per  cent.,  the  full  insurance,  and  also  of  that  which  has 
made  them  pay  the  salvage  expenses  ;  and  as  they  will  suc- 
ceed, as  I  should  think,  upon  one  of  those  points,  and  fail 
upon  the  other,  your  Lordships  will,  I  assume,  think  it  right 
that  there  should  be  no  costs  of  the  appeal  to  this  House. 
Therefore,  what  *I  should  propose  to  your  Lordships  [768 
would  be,  that  the  judgment  of  the  Court  of  Appeal,  in  so 
far  as  it  varied  the  judgment  of  the  Queen's  Bench  Divi- 
sion, should  be  reversed  ;  that  the  judgment  of  the  Court 
of  Appeal,  insofar  as  it  dismissed  the  appellant's  appeal 
against  the  judgment  of  the  Queen's  Bench  Division,  be 
affirmed ;  and  that  your  Lordships  should  declare  that  the 
cross-appeal  to  the  Court  of  Appeal  ought  to  have  been  dis- 
missed with  costs,  and  order  costs  to  be  paid  accordingly; 
and  that  there  should  be  no  costs  of  the  appeal  to  this  House. 

Lord  Hatherley  :  My  Lords,  I  only  desire  to  say  that 
I  entirely  concur  in  the  opinions  which  have  been  expressed 
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by  my  noble  and  learned  friends.  I  have  had  an  opportu- 
nity of  perusing  the  opinion  which  has  just  been  delivered  by 
my  noble  and  learned  friend  opposite  (Lord  Blackburn,) 
and  having  read  it  carefully,  I  may  say  that  upon  both  the 
points  of  the  appeal  upon  which  he  has  touched  I  concur  in 
the  view  he  has  taken,  namely,  that  it  is  very  clear  that  the 
damage  done  extends  to  100  per  cent.,  that  is  to  say,  ex- 
tends to  the  whole  amount  of  tne  money  insured  ;  and  that 
it  is  equally  clear,  as  it  seems  to  me,  that  the  suing  and 
laboring  clause  was  inserted  by  the  underwriters  for  the 
purpose  of  securing  the  benefit  of  any  pains  that  the  ship- 
owner might  be  inclined  to  take  in  preserving,  for  their 
benefit,  as  much  as  he  possibly  could  preserve.  But  that 
does  not  apply  to  a  case  like  the  present,  where  the  salvage 
seems  to  have  been  an  ordinary  sort  of  salvage,  namely,  a 
ship  perceiving  another  at  a  distance  and  in  a  state  of  dis- 
tress comes  to  the  rescue,  no  bargain  being  made.  We 
were  expressly  told  in  the  case  that  no  bargain  was  made  as 
to  any  remuneration  which  should  be  given,  but  it  was  res- 
cued upon  the  simple  and  common  principle  of  salvage. 
There  does  not  appear  to  be  any  authority  showing  it  to  be 
a  case  coming  within  the  suing  and  laboring  clause.  I 
think,  therefore,  that  the  separation  of  the  two  points  has 
been  correctly  made,  and  that  your  Lordships  should  con- 
cur on  the  one  point  in  the  judgment  pronounced  by  both 
the  courts  below,  and  on  the  other  point  in  the  judgment 
pronounced  by  the  Queen's  Bench  Division,  as  distinguished 
from  that  pronounced  by  the  Court  of  Appeal. 
769]  *LoRD  O'Hagan:  My  Lords,  1  also  have  had  the 
advantage  of  perusing  the  very  careful  and  exhaustive  opin- 
ion which  has  been  read  by  my  noble  and  learned  friend 
(Lord  Blackburn).  I  entirely  concur  in  the  substance  of 
that  opinion,  and  I  feel  that  I  could  add  nothing  of  material 
value  to  the  reasonings  and  conclusions  it  has  so  well  ex- 
pressed. 

I  have  had  some  grave  doubts  as  to  the  second  point  with 
reference  to  the  operation  of  the  suing  and  laboring  clause, 
but  upon  the  whole  I  do  not  see  sufficient  reason  to  differ 
from  the  views  which  have  been  adopted  by  your  Lordships. 

Ordered  /—That  the  -judgment  of  the  Court  of  Appeal 
in  so  far  as  it  varied  the  judgment  of  the  Queen's 
Bench  Division  be  reversed. 

That  the  judgment  of  the  Court  of  Appeal  in  so  far  as  it 
dismissed  the  appellant's  appeal  against  the  judg- 
ment of  the  Queen's  Bench  ^Division  be  affirmed. 
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Declared  .that  the  cross-appeal  to  the  Court  of  Appeal 
ought  to  have  been  dismissed  with  costs ;  costs 
ordered  to  be  paid  accordingly. 

li'o  costs  of  appeal  to  this  House. 

Lord's  Journals,  31st  July,  1879. 

Solicitors  for  appellants :    Walton^  Bubb  <fe  Walton. 
Solicitors  for  respondent :    HoUamSy  Son  &  Coward. 
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*The  Lord  Advocate  and  The  Trustees  of  the  [770 
Clyde  Navigation,  Appellants ;  Lord  Blantyre  and 
Another,  Respondents  (*). 

Property  in  Foresh&re — Navigable  Tidai  Rwer  Boundary  of  Lands — Barony 
Owes  ecntaimng  no  Expresa  Grant  of  Foreshore  foUotoea  by  Freseriptive  Acta 
of  Possession. 

Parties  holding  barony  titles  to  lands  situated  on  both  sides  of  the  Clyde,  a  navi* 
gable  tidal  riyer,  claimed,  as  against  the  Crown  and  the  Clyde  Navigation  trustees, 
that  the  foreshores  ex  adverso  their  lands  belonged  in  property  to  them,  subject  to 
such  rights  of  navigation  or  other  rights  which  the  public  and  the  Clyde  trustees 
might  have  over  the  same.  The  barony  titles  contained  no  express  grant  of  foreshore, 
nor  did  they  contain  auy  specific  boundaries  which  could  be  held  to  include  the  fore- 
shore. The  parties  rested  their  claim  on  the  grounds  (1)  that  the  barony  titles  alone 
gave  them  the  property ;  (2)  that  coupled  with  their  titles  they  had  exercised  from 
time  immemorial  acts  of  possession  over  the  foreshore : 

Held,  afiirming  the  decision  of  the  court  below,  that  the  acts  of  possession  for  the 
prescriptive  period  having  been  proved,  and  follow! ug  on  barony  titles  to  lands  so 
situated,  they  constituted  a  right  of  property  in  the  foreshore. 

ifeU,  also,  that  in  this  case  it  was  not  necessary  to  decide  the  question  whether  a 
barony  title  to  lands  so  situated,  which  does  not  specify  the  exact  boundary  of  the 
lands  or  contain  any  express  grant  of  foreshore,  could  alone  g^ve  a  right  of  property 
in  the  foreshore,  * 

See  Lord  Blackburn's  opinion  (p.  791),  as  to  the  weight  of  each  act  of  possession, 
as  evidence. 

Agnew  v.  Lord  Advocate  (Court  Sess.  Cas.,  8d  Series,  vol.*  xi,  p.  809)  commented  on. 

This  was  an  appeal  against  a  decision  of  the  First  Divi- 
sion of  the  Court  of  Session,  Scotland. 

The  only  point  seriously  argued  before  the  House  was 
whether  certain  alleged  immemorial  acts  of  possession  exer- 
cised over  a  great  extent  of  foreshore  had  been  sufficiently 
proved.  The  facts  and  evidence 'in  the  case  are  so  fully 
given  in  the  opinions  of  the  Law  Peers,  and  in  Lord  Ourrie- 
hill's  note,  that  only  a  very  brief  statement  is  necessary 
here. 

The  action  was  originally  raised  by  the  respondents,  Lord 

0)  Affirming  16  Scot.  L.  Repr.,  882. 
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Blantyre,  and  his  son,  the  master  of  Blantyre,,  for  a  declar- 
ator that  the  ground  forming  the  shores  and  banks  of  the 
river  Clyde  between  high  and  low  water  mark  ex  adverso 
771]  their  barony  of  Erskine,  which  *includes  the  lands  of 
Bishopton  and  North  Barr,  Renfrewshire,  situated  on  the 
south  side  of  the  river  ;  and  of  tbeir  baronies  of  Kilpatrick, 
Dalnottar,  and  Colquhoun,  which  include  the  lands  of  Shore- 
park,  and  Glenarbuck,  Dumbartonshire,  situated  on  the 
north  side  of  the  river,  belonged  in  property  to  them  as 
pertinents  of  their  adjoining  lands,  but  subject  to  any  rights 
of  navigatioo  or  other  rights  which  the  public  might  have 
over  the  same;  and  also  subject  to  any  statutory  rights 
conferred  upon  the  trustees  of  the  Clyde  Navigation. 

Lord  Blantyre' s  lands  extend  for  about  five  miles  along 
the  south  side  and  about  two  along  the  north  side  of  the 
river,  which  here  forms  part  of  what  is  known  as  the  estu- 
ary of  the  Clyde,  being  about  twelve  miles  below  the  city  of 
Glasgow.  The  extent  of  foreshore  claimed  is  about  750 
acres. 

The  action  was  originally  directed  against  the  Lord  Ad- 
vocate, as  representing  the  Commissioners  of  Woods  and 
Forests  under  20  &  21  Vict.  c.  44;  but  the  trustees  of  the 
Clyde  Navigation  were  subsequently  made  parties  as  de- 
fenders in  the  court  below. 

The  respondents'  barony  titles  for  the  most  part  flow  di- 
rect from  the  Crown,  but  do  not  specify  the  boundariea 
either  of  the  baronies  or  of  the  component  parts  thereof. 

The  respondents  founded  their  claim  to  the  foreshore:  (1.) 
In  virtue  of  their  titles  of  barony  alone;  and  (2).  In  respect 
of  their  titles  coupled  with  acts  of  possession  exercised  from 
time  immemorial  by  them  and  their  predecessors  upon  the 
fojeshore.  The  acts  of  possession  relied  on  by  them  were, 
inter  alia^  the  pasturing  of  cattle  on  the  sea  greens,  the 
regular  cutting  of  jeeds  and  sea- weeds,  in  taking  sand  and 
stones  for  building  purposes;  and  the  granting  permission 
to  others  to  do  so.  They  had  also  repeatedly  prevented  by 
legal  process  persons  from  removing  sand  and  stones  with- 
out permission ;  and  had  excluded  the  public  from  the 
foreshore.  In  fact  they  alleged  they  had  used  or  permitted 
its  use,  and  that  on  both  sides  of  the  river,  for  all  the  pur- 
poses for  which  ground  of  this  description  can  be  used. 

The  Clyde   trustees  insisted   that   the   property  of   the 

f round  claimed  was  vested  in  them  by  acts  of  Parliament, 
he  Lord  Advocate,  while  he  averred  on  record  *Hhat  the 
respective  rights  and  interests  of  the  Crown  and  the  trustees 
772]    have  never  been  judicially  ^ascertained,  but  that  he 
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did  not  admit  that  the  full  right  of  property  had  been  trans- 
ferred to  the  trustees,"  in  other  respects  stated  indentical 
pleas  with  those  of  the  Clyde  trustees,  and  equally  with 
them  disputed  the  respondents'  rights  of  property  in  this 
portion  of  the  foreshore. 

There  was  no  controversy  with  regard  to  any  rights  of,  or 
incident  to,  navigation,  or  with  regard  to  any  of  the  other 
rights  of  the  public  in  connection  with  the  shore  of  a  navi- 
gable.tidal  river. 

A  proof  of  the  averments  of  the  parties  having  been 
allowed,  the  Lord  Ordinary  (*)  sustained  the  second  ground 


Q)  Lord  Curriehill  (the  Lord  Ordi- 
nary) in  his  note  sayd: — 

(1).  A»  to  the  titles  of  the  pursu- 
ers, the  respondents. — ^The  whole  of 
the  lands  belonging  to  the  pursuers, 
the  foreshores  of  which  are  claimed  by 
them  in  this  action,  are  de  facto 
bounded  by  the  river  Clyde,  and  they 
are  for  the  most  part  held  under  barony 
titles  flowing  directly  from  the  Crown, 
which,  however,  do  not  specify  the 
boundaries  either  of  the  baronies  or  of 
the  component  parts  thereof.  The 
present  barony  of  Erskine,  which  con- 
tains the  «?hole  of  the  pursuers'  lands 
on  the  Clyde  except  the  lands  of  Shore- 
park  and  of  Glenarbuck,  is  composed 
of  three  more  ancient  baronies,  namely, 
the  old  barony  of  Erskine,  the  barony 
of  Dunnotter  or  Dalnottar,  and  the 
barony  of  Kilpatrick,  all  of  which 
were  united  into  the  new  barony  of 
Erskine  in  1664,  by  a  Crown  charter 
in  favor  of  William  Hamilton  of  Or- 
biston. 

*'  The  old  barony  of  Erskine,  which 
lies  on  the  south  side  of  the  Clyde,  was 
a  barony  prior  to  1620,  and  was  in  that 
year  confirmed  by  Charles,  the  Prince 
of  Scotland,  in  favor  of  John,  Earl  of 
Mar,  and  his  heirs  male  and  assignees 
whomsoever,  by  a  charter  of  confirma- 
tion and  novodamus,  by  which  that  old 
barony,  with  the  east  and  west  ferries 
of  Erskine  aud  Dumbarton,  and  the 
lands  of  Bame,  Barnehills,  and  Au- 
lands,  all  in  the  county  of  Renfrew, 
were  of  new  erected  and  united  into  a 
barony,  to  be  called  the  barony  of  Er- 
skine. The  baronies  both  of  Dalnottar 
and  of  Kilpatrick,  which,  as  has  been 
mentioned,  were  united  in  1G64  with 
the  old  barony  of  Erskine,  and  now 
form  the  existing  barony  of  that  name, 
lie  on  the  north  bank  of  the  Clyde,  op- 


posite the  policies  of  Erskine  House. 
This  new  barony  of  Erskine  was  on 
the  21st  of  September,  1708,  conveyed 
by  the  said  William  Hamilton  of  Or- 
biston  to  trustees  for  the  purpose  of 
being  entailed  on  the  master  of  Blan- 
tyre and  the  heirs  therein  named. 
Certain  parts  of  the  barony,  however, 
on  both  sides  of  the  river  had  been 
sold  or  feued  to  third  parties ;  but  it 
is  unnecessary  to  specify  them  particu- 
larly, because  they  have  all  been  reac- 
quired by  the  pursuer.  Lord  Blantyre. 
In  the  conveyances  of  several  of  these 
subjects,  the  lands  are  expressly  de- 
scribed as  being  bounded  by  the  river 
Clyde ;  but  in  a  question  with  the 
Crown  such  a  description  cannot,  un- 
less followed  by  prescriptive  posses- 
si6n,  be  held  as  haAdng  divested  the 
Crown  of  the  foreshores,  if  the  original 
barony  titles  do  not  imply  such  dives- 
titure. The  present  question  must, 
therefore,  as  to  these  lands  be  decided 
upon  the  construction  of  the  general 
barony  title.  The  pursuer,  Lord  Blan- 
tyre, is  now  infeft  in  the  whole  prop- 
erty originally  comprehended  in  the 
separate  baronies  of  Erskine,  Dalnottar, 
and  Kirkpatrick  or  Kilpatrick,  and 
now  contained  in  the  new  barony  of 
Erskine  erected  in  1664,  all  of  which 
were  in  1881  united  with  certain  lands 
in  East  Lothian  into  a  new  barony 
called  the  lordship  and  barony  of  Len- 
noxlove. 

**  Whether  the  lands  of  Shorepark 
were  ever  part  of  any  of  these  baronies 
does  not  very  clearly  appear,  although 
I  think  it  is  not  improbable  that  they 
formed  part  of  the  barony  of  Kirk  pat- 
rick.  They  are  of  small  extent  and  no 
special  question  was  raised  by  either 
party  regarding  them  at  the  discus- 
sion ;   and  as  to  them,  I  think  it  dear 
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773]  of  claim  of  ^tbe  respondents,  finding  that  they  had 
succeeded  in  proving  acts  of  possession  of  a  character,  and 
774]    extending  over  a  length  of  time,  *sufficient  to  estab- 


that  their  extent  mast  be  ascertained 
by  the  proof  of  possession. 

"  The  lands  of  Glenarback,  nvhich 
form  the  westmost  portion  of  the  pur- 
saers'  lands  on  the  north  bank  of  the 
Clyde,  are  part  of  the  barony  of  Colqa- 
houn.  They  were  formerly  known  as 
the  lands  of  '  Spittal,'  bat  they  were 
in  1845  conveyed  to  the  late  Lady 
Blantyre  and  the  pursaer  —  Lord  Blan- 
tyre — in  life-rent  for  their  respective 
life-rent  uses  allenarly,  and  to  and  in 
favor  of  the  heirs  of  the  marriage  be- 
tween them  in  fee,  as  'the  lands  of 
Spittal  Cuninffham,  now  called  Glen- 
arback,  extending  to  a  208.  land  of  old 
extent,  with  the  fishing  thereof,  called 
the  Spittal  shot,  in  the  water  of  Clyde, 
together  with  the  mansion  houses  and 
offices,  the  inn  at  Bowling  Bay,  ofBces 
and  pertinents,  and  all  other  houses, 
buildings,  parts,  pendicles,  and  perti- 
nents thereto  belonging.'  These  lands 
are,  like  the  greater  part  of  the  pursu- 
ers' lands,  held  under  a  barony  title. 

"There  is  no  longer  any  doubt,  if 
such  ever  existed,  that  the  foreshore  of 
the  sea  and  of  navigable  rivers,  though 
belonging  to  the  Crown,  subject  to  cer- 
tain pabTic  uses  connected  with  navi- 
gation and  the  like,  are  nevertheless 
alienable  by  the  Crown  subject  to  such 
public  uses.  Such  alienation  may  be 
made  by  express  grant,  or  by  a  convey- 
ance of  land  expressing  the  boundary 
to  be  the  sea  or  river,  or  by  a  grant 
with  parts  and  pertinents  silent  as  to 
boundaries,  but  explained  by  posses- 
sion to  include  the  foreshore.  And  a 
grant  of  barony  followed  by  possession 
as  the  like  effect.  But  the  pursuer, 
Ijord  Blantyre,  maintains  that  in  vir- 
tue of  his  barony  titles  alone  the  fore- 
shores and  banks  of  the  Clyde  belong 
to  him  as  pertinents  of  the  barony,  and 
that  the  grant  of  barony  entitles  him, 
without  proving  any  possession,  to  fol- 
low the  Clyde  and  appropriate  its  fore- 
shores and  banks,  subject' always  to 
the  rights  of  the  public  and  of  the 
Clyde  trustees. 

"This  is  a  question  of  general  im- 
portance, upon  which  at  various  times 
opposite  opinions  have  been  expressed 
by  judges  and  institutional  writers  of 


great  eminence  and  authority,  bnt 
which  it  has  not  hitherto  been  in  anj 
reported  case  found  necessary  to  dis- 
pose of  by  judicial  decision.  And  in 
the  view  which  I  am  inclined  to  take 
of  the  present  case  generally,  it  is  sot 
necessary  to  pronounce  any-  formal 
judgment  upon  the  point.  As,  bow- 
ever,  the  parties  are  all  desirous  that 
an  opinion  should  be  expressed  upon 
the  point,  I  shall  content  myself  by 
saying  that  I  must  regard  the  questioa 
as  practically  settled  by  the  opinions 
delivered  by  the  judges  of  the  Second 
Division  in  the  recent  case  of  Agneto  v. 
Lord  Advocate  (21st  January,  1873, 
11  Macph.  309).  In  that  case  the  court 
decided  that  the  pursaer  Sir  A.  kg- 
new,  whose  title  was  a  barony  title  in 
which  no  boundaries  were  specified, 
had  right  to  the  foreshore  of  his  lauds, 
which  were  de  facto  bounded  by  the 
sea,  in  virtue  of  his  titles  and  of  the 
possession  which  had  followed;  but 
the  judges  were  unanimous  io  holding, 
althou^  they  did  not  make  it  matter  of 
judgment,  that  without  the  proof  of  pos- 
session they  could  not  have  sustaiued 
the  barony  title  alone  as  a  sufficient 
title  to  the  foreshore.  The  Lord  Jus- 
tice Clerk  stated  it  to  be  his  clear  opin- 
ion that  as  Sir  Andrew  Agnew's  titles 
'  contain  no  specific  description  of  the 
component  parts  of  the  lands  conveyed, 
and  as  no  specific  boundary  of  the  bar- 
ony or  lands  is  expressed  in  them,  the 
extent  of  the  barony  and  lands  call 
only  be  determined  by  the  state  of  pos- 
session.' The  other  judges  expressed 
similar  views — and  although  an  appeal 
was  presented  against  the  judgment  to 
the  House  of  Lords  by  the  Lord  Advo- 
cate, it  was  abandoned,  and  the  opin- 
ion of  the  court  must  therefore  be  held 
as  an  authoritative  statement  of  the 
law. 

"  This  being  so,  I  am  of  opinion 
that  the  pursuers'  claim  to  the  prop- 
erty of  the  foreshore  as  belonging  to 
them  in  virtue  of  their  titles  alone, 
cannot  be  Bustaine<t. 

(**  II.)  Ah  to  the  pofmemon  uhicJi  hat 
foUowed  npon  the  pursuers'  7iW«.— 
They  maintain  that  they  have  estab- 
lished by  the  proof  that  they  and  their 
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lish  in  them  the  property  of  the  foreshores  of  the  Clyde  ex 
ddverso  of  all  their  lands  on  both  sides  of  the  river,  as  be- 
longing *to  them  in  property  as  pertinents  of  their    [775 


prodecessors  have  had  poBsession  of 
the  foreshores  on  both  sides  of  the 
liver  aloBg  their  whole  property,  of 
such  a  character  and  for  such  a  length 
of  time,  as  to  show  that  the  undefined 
grant  of  barony  really  included  the 
foreshores  in  question.  The  proof 
clearly  establishes,  that  from  time  im- 
memorial Lord  Blantyre  and  his  pre- 
decessors have  exercised  upon  the 
foreshores  in  question  on  both  sides  of 
.  the  river  nearly  every  conceivable  right 
which  an  undoubted  proprietor  could 
have  exercised.  They  have  regularly, 
themselves  or  by  their  tenants,  used 
for  pasturing  their  cattle  those  por- 
tions of  the  foreshore  which  though 
covered  at  high  water  produced  grass 
available  for  pasture.  They  have  regu- 
larly cut  the  reeds  which  grew  on  the 
foreshore,  and  used  the  same  for 
thatching  and  other  purpdbes ;  and, 
until  the  supply  failed,  owing  to  the 
pollution  of  the  water,  they  regularly 
cut  the  sea-weed  which  grew  upon  the 
foreshores,  *and  carried  off  that  ware 
as  well  as  the  drift  ware  for  the  pur- 
pose of  manuring  their  lands.  They 
nave  also  carried  away  large  quantities 
of  sand  and  stones  from  the  foreshore, 
and  used  the  same  for  building  houses 
and  walls  and  forming  roads  upon  the 
estate,  and  in  particular,  some  thous- 
ands of  cartloads  of  sand  were  taken 
for  the  construction  of  the  new  man- 
sion house  of  Erakine,  the  building  of 
which  was  be^un  in  1824  and  was  not 
finished  till  1835  or  later,  and  for  the 
formation  of  an  approach  to  the  new 
house.  During  the  same  period  also, 
the  rubbish  and  debria  from  the  foun- 
dation of  the  new  mansion  house  and 
from  the  ruins  of  the  old,  were  deposi- 
ted in  large  quantities  upon  the  fore- 
shores  of  the  policy  grounds,  and  upon 
that  great  quantities  of  sand  and  soil 
dredged  from  the  bed  of  the  river  have 
been  at  the  request  or  with  the  per- 
mission of  Lord  Blantyre  and  bis  pre- 
decessors deposited  on  the  foreshores, 
whereby  the  surface  has  been  elevated 
above  the  level  of  high  water,  and  has 
long  been  used  as  an  addition  to  the 
arable  or  grazing  ground  of  the  estate. 
Similar  operations  have  from  time  to 
time  been  performed  on  other  parts  of 


the  foreshore  on  both  sides  of  the  river, 
whereby  a  considerable  extent  of 
ground  has  been  reclaimed.  Then 
above  Erskine  ferry  on  the  south  side 
of  the  river,  and  above  and  below  that 
ferry  on  the  north  side,  wharfs  and 
harbors  have  been  made  upon  the  fore- 
shores by  Lord  Blantyre  and  his  pre- 
decessors. They  have  also  been  in  use 
to  grant  permission  to  third  parties  to 
take  away  sand  and  gravel  from  the 
foreshore,  and  they  have  also  repeat- 
edly prevented,  and  by  legal  process 
have  interdicted,  many  persons  from 
removing  such  materials  without  their 
permission.  They  have  also  run  fences 
across  the  foreshore  in  continuation  of 
the  boundaries  of  the  several  farms,  so 
as  to  confine  the  stock  on  one  farm  to 
the  pasturage  on  the  foreshore  oppo- 
site the  same;  and  they  have,  with 
sand,  gravel,  and  stones,  taken  from 
the  foreshore,  made  extensive  embank- 
ments along  the  margin  of  the  river. 
They  have  also  been  in  use  regularly 
to  shoot  and  fish  upon  the  foreshores, 
to  beach  boats  and  land  cargoes  on  the 
foreshore,  and  to  do  many  other  simi- 
lar acts.  They  have  also  excluded  the 
public  from  the  foreshore,  and  indeed 
for  many  miles  no  access  to  the  fore- 
shore can  be  had  except  through  the 
pursuers'  policy  grounds.  Now,  none 
of  these  acts  of  possession,  which,  as 
I  have  said  have  been  carried  on  for 
time  immemorial  (some  of  them  hav- 
ing been  proved  to  have  taken  place 
during  last  century),  have  ever  been 
objected  to  or  interfered  with  by  the 
Clyde  trustees,  the  Crown,  or  by  any 
other  persons. 

*•  These  acts  of  possession  are  not  of 
the  nature  of  a  servitude,  as  the  de- 
fenders maintained  them  to  be,  and 
they  can  be  attributed  only  to  the  ex- 
ercise of  a  right  of  property.  Had  the 
possession  been  confined  to  acts  of  one 
particular  kind,  such  as  merely  pas- 
turing cattle  or  taking  sea- weed,  it 
might  possibly  have  not  l)een  sufficient 
as  an  assertion  of  a  ri^ht  of  property  ; 
but  the  varioiiH  acts  of  possession 
above  enumerated  really  seem  to  em- 
brace every  use  of  the  subject  of  which 
it  was  capable,  many  of  them  involv- 
ing the  removal  of  the  substance  of  the 
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lands  imder  their  titles  thereto.  On  a  reclaiming  note  the 
First  Division  adhered  to  the  Lord  Ordinary's  intei-locator('). 
776)    *0n  appeal,  The  Lord  Adoocate  (Rt.  Hon.  W.  Wat- 


ground,  and  the  conversion  of  the 
waste,  muddy,  or  slimv  surface  into 
cultivated  land.  And  unless  the  Crown 
or  the  Clyde  trustees  can  establish  that 
there  has  been  divided  possession,  or 
such  an  interference  with  the  actual 
possession  of  the  pursuers  and  their 
predecessors  as  to  deprive  it  of  the 
character  of  exclasive  possession,  I 
think  it  must  be  held  that  the  pursuers 
have  established  their  claim  to  the 
property  of  the  foreshores.  It  is  there- 
fore necessary  to  examine  the  grounds 
on  which  the  several  defenders  main- 
tain that  the  possession  of  Lord  Blan- 
tyre and  his  predecessors  has  not  been 
that  of  proprietors. 

"  Had  the  present  question  been  one 
merely  between  the  pursuers  and  the 
C>rown,  I  shoilld  have  had  no  difficulty 
in  sustaining  the  claim  of  the  pursuers 
— (1)  because  the  Lord  Advocate  has 
not  succeeded  in  showing  that  the  pos- 
sessions of  the  pursuers  and  their 
predecessors  has  ever  been  interfered 
with  ;  and  (2)  because  the  reservation 
with  which  the  conclusions  of  the  sum- 
mons is  Qualified  is  amply  sufficient  to 
protect  tiie  interests  of  the  public  in 
the  forshores,  and  deprives  the  Crown 
of  any  interest  to  maintain  that  it  has 
not  been  divested  of  these  foreshores  in 
favor  of  the  pursuers.  The  appearance 
of  the  Clyde  trustees,  however,  in  the 
proceedings,  and  the  claims  which  they 
liave  put  forward,  undoubtedly  com- 
plicate the  case,  and  introduce  an  ele- 
ment of  difficulty  into  the  present 
q uestion.  These  trustees  maintain,  not 
indeed  in  their  pleas  in  law,  but  in 
their  statement  of  facts, — and  they 
have  led  proof  in  support  of  their  con- 
tention,— ^that  in  virtue  of  sundry  royal 
charters  and  acts  of  Parliament  they 
"  became  vested,  for  the  purposes  re- 
ferred to  in  the  foresaid  charters  and 
statutes,  in,  inter  alia,  the  right  of 
property  in  the  ground  forming  the 
shores  and  banks  of  the  river  Clyde 
between  high  and  low  water  mark  ex 
adverso  of  what  are  now  the  pursuers' 
lands  ;"  and  they  also  allege  that,  un- 
der and  in  virtue  of  the  said  royal  char- 
ters and  statutes,  they  and  their  prede- 


cessors have  for  greatly  more  than  the 
prescriptive  period  possessed  and  used 
the  said  ground  as  their  property.  In 
particular,  they  allege  that  they  have 
been  in  the  habit  of  digging  and  remov- 
ing sand,  stones,  and  gravel  from  the 
said  ground,  and  that  they  have  also 
been  in  the  practice  of  preventing  oth- 
ers from  removing  sand,  stones,  and 
gravel  therefrom,  and  have  caused  par- 
ties who  removed  such  material  withoat 
their  authority  to  be  prosecuted ;  that 
they  have  from  time  to  time  erected 
and  maintained  thereon  embankments, 
dykes  and  other  erections  ;  and  that 
they  have  also  from  time  to  time  laid 
upon  the  said  ground  the  soil  and  other 
material,  or  part  thereof,  obuined  bj 
them  in  dredging  and  widening  the 
channel  of  the  river. 

'*  It  will  thus  be  seen  that  the  Clvde 
trustees,  like  the  pursuers,  maintain 
that  they  have  the  property  of  the  fore- 
shores, first  in  virtue  of  their  titles, 
and  separately  in  virtue  of  their  titles 
and  the  possession  which  has  followed 
thereon.  It  is  therefore  necessary  to 
examine  with  some  minuteness  the 
separate  grounds  on  which  this  daim 
of  property  is  put  forward  by  the  Clyde 
trustees. 

"(in.)  The  TUle  of  the  Clyde  Tnur 
tees, — These  defenders  (now  appdlanta) 
found,  in  the  first  instance,  upon  a 
charter  of  King  Charles  I,  dated  the 
10th  of  October,  1636,  in  favor  of  the 
provost,  bailies,  dean  of  guild,  treasurer, 
councillors,  and  community  of  the 
burgh  and  city  of  Glasgow,  which  pro- 
ceeds on  many  considerations,  and,  ini4f 
alia,  on  the  following,  viz. :  *  Ac  intel- 
ligentes  etiam  prepositum  ballivos  oon- 
sules  et  communitatem  dicti  borgi 
^nostri  et  civitatis  de  Glasgew  non  pauca 
egregia  opera  suscepisse  magnosqoe 
sumptus  et  impensas  hisce  multis  aoois 
elapsis  impendisse  reddendo  flaviam 
Glotte  lie  river  of  Clyde,  super  quo  dic- 
ta civitas  fundata  et  situaU  est  pro 
navibus  cimbis  et  naviculis  aliisque 
vasis  ad  importandum  et  exportandom 
intemas  et  extemas  commoditates  navi- 
gabilem  summo  nostrorum  liegionim 
solatio    ibi   habitantium  et  ad  dictas 


(')  Scottish  Law  Rep.,  vol.  xv,  p.  382. 
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son),  Mr.  Benjamin,  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  ap- 
pellants, denied  that  the  *re8pondentB'  titles  conferred  [777 
the  right  to  the  property  in  the  foreshore,  but  reserved  their 


bondas  et  vice-comitatus  eidem  proxime 
adjacentes  venientium/  The  charter 
then  confirms  and  g^nts  to  the  burgh 
and  magistrates,  inter  cUia,  *  etiam 
libertatem  usom  et  possessionem  quam 
predictus  burgus  noster  de  Glasgow  et 
magistratas  ejusdem  habaerunt  eligen- 
di  nnum  ballivam  qui  aque  presit  lie 
one  water  haiUie  infra  dictum  fluvium 
de  Clyde  ubi  mare  fluit  et  refluit  et  in- 
fra integras  bondas  ejusdem  subtas 
Pontem  de  Glasgow  ad  lie  Colchatane  et 
oorrigendi  omnes  injurias  et  enormi- 
tates  super  dicto  fluvio  commissas  infra 
bondas  ejusdem.'  Then  there  is  a 
grant  to  the  provost,  bailies,  &c.,  of 
*  Totum  et  integrum  dictum  burgum 
nostrum  et  civitatem  de  Glasgow  cum 
omnibus  et  singulis  terris  domibus  ed- 
ificiia  tenementis  . . .  lacubus  torrenti- 


et  aque  de  Clyde  cum  extraneis  omni- 
busqae  aliisque  personis  ibidem  veni- 
entibus  et  reparantibus  et  edificandi 
portus  et  navium  stattones  propugnac-  ' 
ula  et  lie  ffiltieJieidis  ad  reddendum  dic- 
tum fluvium  magis  navigabilem  infra 
integras  bondas  dicti  fluvii  a  dicte  Ponte 
de  Glasgow  ad  lie  de  Clochstane  et  ad 
recipiendum  eorum  naves  cymbas  et 
naviculas  infra  bondas  dicti  fluvii  in 
quantum  estus  maximus  lie  sprin^-tyde 
fluit ;  et  capiendum  lapides  et  arenam 
infra  aliquam  partem  dicti  fluvii  in 
quantum  d ictus  estus  maximus  fluit, 
ad  construendum  prnpugn acuta  portus 
navium  stationes  et  lie  gittieheidia  et  ad 
reparandum  et  emendandum  eadem  et 
cum  eisdem  naves  suas  cymbas,  navi- 
culas aliaque  vasa  saburrandum  ;  una 
etiam  cum  potestate  et  privilegio  ipsis 


bus  . . .  ripis  saxis  salmonum  piscariis    exi^ndi,  petendi  et  levandi  anchoragia 


aliisque  piscationibus  in  dicta  aqua  et 
fluvio  de  Clyde  . . .  una, cum  omnibus 
aliis  privilegiis  et  immdnitatibus  qui- 
bnscunque  tam  ecclesiasticis  quam  secu- 
laribus  eisdem  spectantibus  jacentibus 
infra  predictum  burgum  libertatem  ter- 
ritorium  et  jurisdictionem  ejusdem  ;  ac 
cum  libertate  dicti  fluvii  de  Clyde  ex 
utroque  latere  a  Ponte  de  Glasgow  ad 
He  Colcheetane  nee  non  cum  libertate  et 
immunitate  navium  stationum  lie  of  the 


et  he  schair  silver  aliasque  devorias  om- 
nium mercimoniorum  cymbarum  navi- 
cularum  aliorumque  vasorumappellen- 
tium  apud  lie  Broomie  Law  de  Glasgow 
vel  ad  aliquam  aliam  partem  infra  dic- 
tum fluvium  de  Clyde  secundum  usum 
et  consuetudinem.' 

**  The  Clyde  trustees  maintain  that, 
in  virtue  of  this  charter,  the  property . 
of  the  banks  and  shores  of  the  Clyde, 
from  the  bridge  of    Glasgow  to  the 


readie  of  Inschegreine,  Netoioark,  Pot    Clochstane,  which  are  respectively  far 


of  the  rtg  vel  alicujus  alterius  navium 
stationis  infra  dictum  fluvium  de  Clyde 
inter  Pontem  de  Glasgow  et  lie  Coleh- 
gtane  predictum  pro  onerando  et  exon- 
erando  mercimonia  et  bona  ad  dictum 
burgum,'  &c.  Then  follows  a  new 
erection  of  the  burgh  '  in  unum  liberum 
bargnm  regalem  cum  omnibus  et  sin- 
gulis libertatibus  privilegiis  immunita- 
tibus  et  jurisdictlonibus  quede  juribus 
et  regni  nostri  consuetudine  pertinue* 
rant  pertinent  aut  juste  pertinere  pote- 
rint  ad  aliquem  liberum  burgum  rega- 
lem.' And  then  follows  the  following 
grant,  upon  which  a  considerable  part 
of  the  argument  for  the  Glasgow  trus- 
tees was  founded  :  '  Damus  et  concedi- 
mus  liberam  potestatem  libertatem  et 
privilegiura  prefato  nostro  burgo  de 
Glasgew  burgensibus  et  inbabitanti- 
bus  ejusdem  negociandi  to  lie  tred  et 
traffique  vendendi  et  mercimonia  fa- 
ciendl  infra  omnes  partes  dicti  fluvii 


above  and  below  the  limits  of  the  pur- 
suers* land,  was  conveyed  to  the  provost 
and  magistrates  of  Glasgow,  and  that 
they,  the  Clyde  trustees,  have  now 
vested  in  them  all  the  rights  conferred 
by  that  charter  upon  the  magistrates. 
As  to  the  interpretation  of  the  charter, 
I  am  of  opinion  that  the  right  of  prop- 
erty on  the  shores  and  banks  was  not 
thereby  conferred  on  the  magistrates. 
The  right  of  appointing  a  magistrate, 
called  a  water  bailie,  to  prevent  dis- 
orders taking  place  in  the  river,  was 
undoubtedly  conferred  on  the  magis- 
trates. Power  alHO  was  given  to  them 
to  maintain  and  improve  the  navigation 
of  the  river,  and  for  that  purpose  to 
take  sand  and  stones  from  any  part  of 
the  river  and  to  make  bulwarks  and 
jetty-heads,  &c.  They  were  also  au- 
thorized to  ball«st  their  own  vessels 
with  material  taken  from  the  river,  and 
to  levy  tolls  on  all  ships  using  the  river, 
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778]  argument  on  this  point  until  after  the  *re8pondent8 
had  been  heard.  On  the  question  of  fact,  they  contended 
that  the  necessary  acts  of  possession  for  forty  years  over 


and  on  goods  exported  and  imported 
from  or  into  the  bounds  in  question. 
But  the  grant  of  such  powers  and  priv- 
*  ileges  as  these  does  not  necessarily  or 
naturally  imply  a  grant  of  property  in 
the  foreshores.  It  is,  in  my  opinion, 
nothing  more  than  a  grant  of  authority 
to  the  provost  and  magistrates  of  Glas- 
gow to  perform,  for  the  purposes  of 
navigation,  all  such  acts  upon  the 
shores  and  banks  of  the  river  as  the 
Grown  itself  might  have  done  for  simi- 
lar purposes,  and  it  merely  constitutes 
a  burden  on  the  right  of  property  in 
the  foreshore  to  whomsoever  these  may 
belong.  It  may  be  that  the  Crown, 
though  trustee  for  these  public  uses, 
might  not  have  been  bound  to  perform 
any  such  operations  for  the  mainte- 
nance or  improvement  of  the  naviga- 
tion, but  it  undoubtedly  had  power  to 
do  so ;  and  even  an  express  grant  of 
the  foreshore  to  an  individual  must  al- 
ways have  been  subject  to  a  reservation 
— implied,  if  not  expressed — of  the 
right  of  the  Crown,  as  trustee  for  the 
public,  to  maintain  and  regulate  the 
navigation.  And  I  do  not  think  that 
it  was  incompetent  for  the  Crown  to 
delegate  these  powers  to  the  burgh  of 
Glasgow,  as  being  deeply  interested  in 
the  river. 

**  But  it  is  to  be  observed  that  this 
power  of  taking  sand  and  stone  from 
the  river — unlike  all  the  other  subjects 
and  privileges  conferred  by  the  charter 
— is  given,  not  to  the  provost,  bailies, 
and  council  of  the  burgh  at  all,  but  to 
the  burgh  itself,  and  the  burgesses  and 
inhabitants  thereof,  as  part  of  a  general 
clause  conferring  upon  these  burgesses 
and  inhabitants  power,  liberty,  and 
privilege  of  trading  in  every  part  of 
the  river  and  water  of  Clyde.  Even, 
therefore,  if  the  power  and  privileges 
of  this  charter  were  all  transferred 
from  the  provost  and  magistrates  to 
the  Clyde  trustees,  I  do  not  think  that 
any  right  of  property,  either  in  the 
alveusof  the  Clyde  or  in  the  foreshores 
thereof,  was  by  that  charter  conferred 
upon  the  provost  and  magistrates,  or 
was  capable  of  transmission  to  the 
Clyde  trustees.  But  further,  I  am  of 
opinion  that  the  Clyde  trustees  have 
failed  to  connect  themselves  in  any 


way  with  that  charter.  They  derive 
their  existence  solely  from  staiates 
which  do  not  confer  upon  them  any 
right  to  that  charter.  In  either  view 
of  the  case,  therefore,  it  follows  that 
the  performance  of  any  of  the  opera- 
tions, or  the  exercise  of  any  of  the 
powers  authorized  or  conferred  npoa 
the  burgh  of  Glasgow  by  the  charter 
in  question,  even  if  regularly  carried 
on  from  1636  to  the  present  date,  could 
not  have  the  effect  of  giving  to  that 
community,  or  to  the  Clyde  trostees, 
any  right  of  property  in  the  foreshoreB, 
or  any  higher  right  than  the  mainte- 
nance and  protection  of  the  paUio 
navigation;  and,  in  particular,  could 
not  have  the  effect  either  of  divesting 
the  Crown  of  its  radical  right  of  prop- 
erty in  the  foreshore,  or  of  interfering 
with  any  right  to  the  foreshore  con- 
ferred by  the  Crown  upon  the  proprietor 
of  the  adjoining  lands.  And,  accord- 
ingly, in  the  debate  upon  the  proof,  the 
counsel  for  the  Lord  Advocate  exprenly 
stated,  in  answer  to  a  question  put  by 
myself,  that  the  Crown  held  that  no 
right  of  property  in  the  foreshore  has 
ever  been  been  vested  in  the  provost 
and  magistrates  of  Glasgow  or  in  the 
Clyde  trustees,  either  under  the  s&id 
charter  or  in  any  other  way.  On  this 
branch  of  the  case,  therefore,  I  am  of 
opinion  (1)  that  the  charter  in  question 
is  not  of  iteelf  a  title  to  the  property  of 
the  foreshores ;  and  (2)  that  even  if 
full  possession  had  been  enjoyed  by 
the  grantees  of  that  charter  and  their 
successors,  by  the  performance  of  all 
the  operations  authorized,  and  the  ex- 
ercise of  all  the  powers  conferred  by  it, 
the  title  is  not  one  which,  by  such  pos- 
session, could  be  explained  to  be,  or 
converted  into,  a  title  of  property.  In 
short,  the  charter,  so  far  as  it  may  re- 
late to  the  foreshores,  was  a  mere  grant 
of  a  power  or  faculty  to  perform  certain 
operations  on  lands  belonging  to  the 
Crown,  or  to  a  grantee  of  the  Crown, 
for  the  maintenance  and  improvement 
of  public  navigation,  and  is  something 
entirely  different  from  a  grant  of  lands 
which,  by  prescriptive  possession  of 
certain  other  lands  not  specified  in  the 
grant,  but  as  parts  or  pertinents  of  the 
lands  named,  la  held  to  have  been  in- 
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*the  foreshores  to  give  the  property  coupled  with  the  [779 
titles,  as  against  the  Crown,  had  not  been  exercised,  or 
proved.  Their  argument  and  the  evidence  adduced  on  this 
point  sufficiently  appears  *from  the  opinions  of  the    [780 


tended  to  include  these'  annamed  lands 
as  well  as  those  expressly  mentioned. 

"The  charter  of  1636  being  thus  of 
little  avail  to  the  Clyde  trustees  in  the 
present  question,  it  is  necessary  to  ex- 
amine their  alleged  statutory  title  to 
the  foreshore  of  the  Clyde.  The  his- 
tory of  the  legislation  begins  with  the 
act  82  Geo.  2.  c.  62  (1758),  which  con- 
ferred upon  the  magistrates  and  coun- 
cil of  the  City  of  Glasgow  power  to 
deepen  and  improve  the  Clyde  from 
Dumbuck  Ford  (which  is  at  the  western 
extremity  of  Lord  Blantyre's  property) 
up  to  Glasgow  Bridge,  and  to  perform 
all  necessary  acts  in  and  upon  the  bed 
and  banks  of  the  river  for  that  purpose. 

**  For  the  precise  terms  of  the  statute 
reference  is  made  to  the  act  itself  ;  but 
I  may  specially  notice  the  2d  and  37th 
sections,  which  provide  that  the  mag- 
istrates and  council  may  open  stone 
qaarries  and  dig  stones  or  other  mate- 
rials out  of  any  waste  or  common 
ground  lying  near  the  said  navigation, 
without  paying  anything  for  the  same 
— ^they  always  filling  up  and  levelling 
all  holes  or  pits  which  should  be 
theieby  made;  and  in  case  sufficient 
materials  could  not  be  found  in  such 
waste  or  oonmion  ground,  then  it  should 
be  lawful  for  the  magistrates  and  coun- 
cU  to  dig  and  gather  such  materials  in, 
and  carry  the  same  out  of,  the  grounds 
of  any  person  or  persons  near  the  said 
navigation  works  (not  being  the 
ground  whereon  any  houses  stand,  or 
garden,  orchard,  yand,  planted  walk  or 
walks,  or  avenue  to  a  house),  where 
soch  materials  could  be  found  for 
effecting  the  purposes  aforesaid,  and 
for  keeping  the  works  in  order  and  re- 
pair, the  magistrates  and  council  mak- 
ing reasonable  satisfaction  to  the 
owners  in  the  manner  pointed  out  by 
the  statute.  Now  it  is  very  probable 
that,  under  the  terms  '  waste  or  com- 
mon ground,'  may  be  included  the 
foreshojjes  of  the  river,  which,  un- 
doubteoly,  are  to  a  very  considerable 
extent  covered  with  stones,  sand,  or 
gravel  and  mud,  and  which,  therefore, 
may  properly  be  called  waste  ground. 
But  the  power  to  take  away  stones  and 


gravel  therefrom,  without  paying  any- 
thing for  the  same,  does  not  confer 
upon  the  magistrates  and  council  any 
right  of  property  in  the  foreshore. 
Such  a  power  would  have  been  entire- 
ly unnecessary  if  the  foreshores  had 
been  already  conveyed  to  them  by  the 
charter  of  1636 ;  and  the  whole  lan- 
guage of  the  statute  seems  to  imply 
that  all  the  operations  contemplated, 
whether  in  aheo  or  in  the  shores  and 
banks,  were  to  be  performed  on  the 
property  of  others,  whether  of  the 
Crown  or  of  subject  proprietors,  who 
were  to  be  entitled  to  receive  compen- 
sation except  where  the  grounds  were 
waste,  in  which  case  no  compensation 
was  to  be  claimable.  I  therefore  think 
that  the  powers  given  to  the  magistrates 
and  council,  under  this  statute  at  all 
events,  could  not  interfere  with  the 
right  of  property  on  the  foreshore, 
whether  vest^  in  the  Crown  or  a  sub- 
ject, and  was  merely  a  burden  imposed 
upon  the  proprietor  not  only  of  the 
foreshore  but  also  of  the  adjacent  dry 
land,  of  submitting  to  some  little  in- 
convenience for  fciie  general  public 
good. 

•*  The  Act  of  George  II,  was  followed 
by  other  statutes  conferring  further 
and  additional  powers  on  the  magis- 
trates and  council  of  Glasgow,  for  the 
purpose  of  improving  and  maintaining 
the  navigation  of  the  Clyde.  It  is  un- 
necessary to  specify  the  details  of  these 
statutes,  because  the  powers  conferred 
are  substantially  of  the  same  kind  as, 
though  more  extensive  than,  the  powers 
conferred  by  the  original  act.  The 
statutes  referred  to  are— 10  Geo.  3, 
c.  104  (1770) ;  49  Geo.  8,  c.  74  (1809). 
It  is  only  necessary  to  say  that  in  all 
of  these  acts  the  rights  of  the  pro- 
prietors of  lands  HlT«cted  by  any  of  the 
operations  authorized  are  fully  pro- 
tected, the  trustees  being  authorized  to 
take  or  acquire  land,  or  to  execute 
works  thereon,  only  on  condition  of 
making  compensation  for  all  ground 
taken  or  injured  by  them  in  the  per- 
formance of  their  statutory  duties. 

••The  next  act,  6  Geo.  4,  c.  117 
(1825),  in  an  important  one--(l).    Be- 
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Law  Peers  (*).  [They  commented  on,  Agnew  v.  LordAdvo- 
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cause  it  for  the  first  time  associates 
with  the  ma^strates  and  couDcil  per- 
sons not  belonging  to  that  body,  as 
trustees  for  carrying  into  effect  the  pur- 
poses of  the  various  statutes  ;  and  (2). 
Because  it  contains  important  restric- 
tions upon  the  powers  of  the  trustees 
as  to  executing  works  on  the  south  side 
of  the  river,  along  the  lands  and  estate 
of  Erskine,  from  Erskine  Ferry  down 
to  a  point  opposite  Friskyhall.  Sect.  4 
provides  that  no  works  whatever  are  to 
be  executed  upon  the  banks  at  that 
part  of  the  river  without  the  consent 
in  writing  of  the  proprietor  of  these 
lands,  so  that  even  under  their  compul- 
sory powers  the  trustees  could  not  take 
any  part  of  the  foreshores  .at  this  part 
of  the  river.  The  claims  of  Lord 
Blantyre,  and  of  all  the  other  pro- 
prietors adjacent  to  the  river,  for  com- 
pensation for  gn^ound  taken,  or  for 
damage  done,  were  fully  protected  by 
this  act. 

"The  next  act,  3  &  4  Vict.  c.  118 
(1840),  is  also  of  some  importance.  By 
it  an  entirely  new  body  of  trustees  is  in- 
trusted with  the  execution  of  the  ( -lyde 
acts.  The  trustees  consist  of  fifteen 
members  of  the  town  council  and  other 
ten  persons  not  members  of  that  body, 
and  they  are  authorized,  for  the  pur- 
poses of  the  acts,  and  of  the  operations 
thereby  sanctioned,  *to  enter  upon, 
take,  occupy,  and  use  the  several  re- 
spective lands,  tenements,  or  other 
heritages,  upon,  through,  or  adjoining 
to  which  the  same  are  intended  to  )^ 
made,  carried,  executed,  or  constructed 
within  the  boundaries  or  line  of  works 
*i<-iiinjU4  ■!  on  the  said  map  or  plan,  or 
within  thf-  limits  of  the  after-mentioned 
deviatkm,  indemnification  being  always 
lOndf-  1n  ibti  owners,  lessees,  and  occu- 
pierg  of  stich  lands,  tenements,  or  other 
heritngeH,  in  manner  hereinafter  pro- 
vid(^l,  rt^serving  always  to  the  proprie- 
tory of  lands  adjacent  to  the  said  river 
ftU  r!ghts  to  soil  or  ground  reserved  to 

0)  /'(M^  p.  785. 

(•)  Court  Sess.  Cas.,  3d  Series,  vol.  xi, 
{^.  80&,  a24. 


them  by  the  said  recited  acts,  or  this 
act,  or  other  rights  competent  to  tbem 
at  common  law,  except  in  so  far  as  the 
same  may  be  afi^ected  by  the  provisions 
of  this  act.*  In  the  notices  wliich  were 
served  before  the  act  was  obtained,  and 
in  the  schedule  appended  to  the  act, 
Lord  Blantyre  is  designed  as  owner  or 
reputed  owner  of  the  foreshore :  and 
in  the  45th  section  it  is  expressly  en- 
acted, with  reference  to  the  river  op- 
posite to  Lord  Blantyre's  estate  on  the 
south  side  of  the  river,  that  as  some  of 
the  provisions  of  the  previous  acts  is 
to  works  on  the  channel,  or  on  the 
banks  of  the  river  opposite  to  or  along 
the  lands  of  Erskine,  were  or  might  be 
held  inconsistent  with  or  restrictive  of 
the  powers  or  authorities  now  granted, 
the  said  provisions  of  the  previous  acts 
were  repealed,  and  in  lieu  thereof  ii 
was  provided  that  in  executing  the 
works  along  or  opposite  Lord  Blantyre's 
property  on  the  south  side  of  the  river, 
from  Erskine  Ferry  westwards  to  the 
cross  dyke  opposite  Friskyhall,  no  em- 
bankment or  dyke  should,  withont 
previous  leave  in  writing  from  Lord 
Blantyre,  or  the  proprietor  of  the  es- 
tate for  the  time,  be  higher  or  of  a 
greater  height  than  the  level  therein 
specified  ;  tiie  power  of  the  trustees  to 
make  jetties  and  dykes  was  taken  away, 
except  to  a  limiteid  extent ;  all  devia- 
tion of  any  kind  from  the  lines  laid 
down  on  the  parliamentary  plan  was 
prohibited,  without  the  proprietor's 
written  consent ;  and  it  was  expressly 
provided,  'that  it  shall  not  be  lawful 
for,  nor  in  the  power  of,  the  said  trus- 
tees to  deposit  any  earth,  soil,  or  other 
matter,  raised,  excavated,  or  dredged 
from  the  bed  or  channel  of  the  said 
river,  upon  any  land  beyond  or  out  of 
the  channel,  as  hereby  authorized  to 
be  formed  within  the  space  where  Lord 
Blantyre's  property  adjoins  the  river, 
without  leave  in  writing  to  t}^  effect 
first  had  and  obtained  for  such  purposes 


(«)  4DeG.AJ..65;  4  D.  M.  AG.,  206. 
{*)  Law  Rep.,  19  Eq.,  658. 
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from  Lord  Blantyre  or  his  foresaids.' 
Yarioas  other  provisions  are  made  as 
to  boat  access  for  the  convenience  of 
Lord  Blantyre's  property  on  both  sides 
of  the  river,  and  for  protection  of  his 
ferries.  The  compulsory  powers  of  the 
actA  could  therefore  not  be  employed 
by  the  trustees  so  far  as  that  part  of 
the  estate  of  Erskine  was  concerned, 
and  as  regards  the  remainder  of  the 
estate,  gpnound  taken  or  injured  must 
be  paid  for  by  the  trustees. 

"  It  is  only  necessary  to  add  that,  by 
sect.  124,  it  is  provided  that  nothing 
in  that  or  any  previous  acts  should  in 
any  way  prejudice  the  estate,  right, 
title  or  interest  of  the  Crown  in  the 
waterway,  alveus  or  channel  of  the 
Clyde,  or  over  any  land,  ground,  or 
heritages  then  or  previously  forming 
or  constituting  part  of  the  waterway, 
alveus,  channel,  or  reclaimed  or  re- 
sumed, or  to  be  reclaimed  or  resumed, 
by  means  of  the  works,  matters,  or 
things  done,  or  to  be  done  or  performed, 
by  me  trustees  in  execution  of  and 
under  the  authority  of  the  previous 
acts  or  of  the  said  act.  From  the 
terms  of  this  statute  of  1840,  it  is  plain 
that  BO  right  of  property  in  the  fore- 
shore was  conferred  upon  or  recognized 
as  existing  in  the  Clyde  trustees.  On 
the  contrary,  if  any  right  is  recognized 
at  all,  it  is  the  right  of  Lord  Blantyre. 
Without  attaching  much  importance 
to  the  schedule  of  owners  and  occupiers 
appended  to  the  act,  it  is  a  somewhat 
significant  fact,  that  whereas  Lord 
Blantyre  is  entered  in  that  schedule  as 
the  proprietor  or  reputed  proprietor  of 
the  foreshores  in  question,  neither  the 
Clyde  trustees  nor  the  Lord  Provost- 
and  magistrates  of  Glasgow  were  con- 
sidered as  possessing  or  even  at  claim- 
ing any  right  of  property  or  interest  of 
any  kind  in  these  foreshores,  although 
they  are  repeatedly  entered  in  the 
scedule  as  owners  or  reputed  owners 


and  occupiers  of  variaus  other  subjects 
scheduled,  some  of  them  being  de- 
scribed as  *  part  of  the  river  bank  lying 
open  and  waste.'  Now,  whatever  the 
right  of  the  Crown  might  have  been, 
it  is  plain  that,  at  all  events  prior  to 
the  date  of  this  statute,  neither  the 
Clyde  trustees  nor  the  City  of  Glasgow 
had  acquired  any  right  to  the  property 
of  these  foreshores,  and  it  is  equally 
clear  that  no  suet  right  was  conferred 
upon  either  of  these  bodies  by  this 
statute.  On  the  contrary,  if  any  infer- 
ence whatever  is  to  be  drawn  from  the 
language  of  this  statute  as  to  the  prop- 
erty of  the  foreshore,  it  is,  that  the 
property  .was  regarded  as  belonging  to 
Lord  Blantyre. 

"  The  whole  of  these  statutes  were 
repealed  and  consolidated  by  The  Clyde 
Navigation  Consolidation  Act  (1858), 
by  which  the  management  of  the  navi- 
gation was  committed  to  a  new  body 
of  trustees,  twenty-five  in  number,  who 
are  declared  to  be  a  body  corporate, 
consisting  of  the  Lord  Provost  of  Glas- 
gow, and  other  nine  members  of  the 
town  council,  and  of  other  fifteen  per- 
sons, representatives  of  the  shipping, 
mercantile,  and  trading  interests  of 
Glasgow.  By  this  act  the  whole  un- 
dertaking, lands,  tenements,  works, 
plant,  stock,  goods,  debts,  money,  and 
other  property  and  effects  whatsoever, 
heritable  and  movable,  real  and  per- 
sonal, belonging  or  owing  to  or  held  by 
the  former  Clyde  trustees,  subject  to 
the  existing  debts,  liabilities,  engage- 
ments, contracts,  obligations,  statutory 
proceedings,  and  incumbrances  affect- 
ing the  same,  was  .transferred  to  and 
vested  in  the  new  trustees.  The  statute 
substantially  re-enacts  the  provisions 
of  the  previous  acts,  so  far  as  still 
applicable,  and  confers  on  the  trustees 
powers  and  privileges  similar  to  those 
conferred  on  their  predecessors.  And 
the  rights  of  all  landowners  are  fully 


(')  See    Lord    Curriehill's    note,  ante, 
p.  776. 

(•)  1  East,  244. 

(*)  Court  Seas.  Cas.,  3d  Series,  vol.  iv,  p.  626, 


(")  Court  Seas.  Cas.,  3d  Series,  vol.  ii, 
p.  fc84. 
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784]  *Mr.  Herschell,  Q.  C. ,  and  Mr.  Balfour  (of  the  Scotch 
bar),  apj)eared  for  the  respondents,  but  were  not  called  upon 
to  address  the  House  (*). 

785]  *The  Law  Peers  having  taken  time  to  consider  their 
judgment,  delivered  the  following  opinions: 


protected — ^the  45th  and  other  clauses 
of  the  act  of  1840  in  favor  of  the 
proprietor  of  the  estate  of  Erskine 
being  verbatim  re-enacted ;  and  in 
sect.  77,  which  requires  the  trustees  to 
obtain  the  written  consent  of  the  Crown 
to  the  construction  of  certain  works 
below  the  line  of  high- water  mark,  it 
is  expressly  provided  '  that  if  the  right 
of  property  of  or  on  the  shore  smiU 
legally  belong  to  any  person,  such 
right  shall  not  be  prejudiced  except  so 
far  as  power  to  purchase  the  same  is 
given  by  the  recited  act  and  this  act.' 
This  statute,  therefore,  like  the  pre- 
vious acts,  leaves  the  question  of  the 
property  of  the  foreshore  very  much  as 
before,  with  this  material  qualification, 
that  it  distinctly  recognizes  the  fact 
that  these  shores  may,  to  at  least  some 
extent,  be  found  to  belong  to  private 
individuals.  But  certainly  there  is 
nothing  in  this  or  in  any  of  the  prior 
statutes  to  countenance  the  claim  of 
the  Clyde  trustees  to  the  property  of 
the  foreshore,  unless  in  so  far  as  they 
may  have  purchased  the  same  from  the 
proprietors  by  voluntary  agreement,  or 
under  their  compulsory  powers.  For 
the  rules  according  to  which  such 
statutes  are  to  be  construed,  reference 
may  be  made  to  the  case  of  Milne- 
Home  V.  Allan  (Court  of  Sess.  Cas.,  8d 
Series,  vol.  vi,  p.  189). 

**  (IV.)  Alleged  AcU  of  Pw»es9ion  by 
the  Clyde  Truste^e.— But  although  the 
Lord  Avocate  maintains  that  the  prop- 
erty of  the  foreshores  has  not  been 
vested  in  the  Clyde  trustees,  but  re- 
mains still  with  the  Crown,  both  sets 
of  defenders  maintain  that  the  posses- 
sion which  the  Clyde  trustees  have  had 
of  the  foreshores  of  the  pursuers'  lands 


C)  They  cited  in  their  printed  case, 
BdJ's  Prina.  (s.  2025;  Act  1617,  c.  18); 
jMfd  Advoraff  v.  Madean.  (23  Mav,  1866 ; 
m  Scottish  Jurist,  584).  And  Stair,  2, 1, 
&,  2,  8,  60;  Erskine,  2,  1,  6;  2,  6,  17; 
a*  &.  18;  Bell's  Prins..  ss.  642,  648,  760. 
7^«t^,  And  see  also  Inntt  v.  Do*ctiie  (27 
Mav,  1807;  Hume's  Dec,,  552);  CampMl 
V.  MrowH  (18  Nov..  1818.  Fac  ColL,  vol 


has  rendered  the  possession  of  the  pur- 
suers and  their  predecessors  a  divided 
possession,  and  has  deprived  it  of  the 
exclusive  character  which  is  essential 
to  explain  their  titles,  as  including  a 

£rant  of  the  foreshores.  And  as  the 
ord  Advocate  maintains  that  the  pos- 
session of  the  foreshores  has  been  vir- 
tually delegated  to  the  Clyde  trustees 
by  Parliament  with  the  consent  of  the 
Crown,  it  may  be  desirable  to  examine 
in  what  the  alleged  acts  of  possession 
consist,  although,  as  I  have  already 
said,  I  do  not  think  that  the  operations 
authorized  by  any  of  the  statutes,  if 
carried  out  in  terms  of  these  acts,  can 
be  held  to  be  inconsistent  with  tbe 
right  of  property  being  vested  in  the 
pursuers  as  fully  as  the  property  of  any 
foreshore  may  be  vested  in  any  pro- 
prietor of  lands  adjoining  a  navigable 
river.  The  power  to  take  stones  from 
waste  ground  without  compensationis 
merely  a  statutory  burden  imposed 
UDon  all  proprietors  of  waste  ground, 
whether  foreshores  or  dry  land,  and 
cannot  in  any  way  derogate  from  the 
right  of  property  in  such  waste  grounds. 
But  be  this  as  it  may,  and  bearinf 
always  in  mind  that  the  acts  founded 
on  by  the  defenders  have  all  been  done 
by  the  Clyde  trustees,  solely  under  the 
powers  conferred  upon  them  by  the 
Legislature,  for  greiat  and  beneficial 
public  purposes,  let  us  inquire  what 
these  acts  have  truly  been  1  Now,  I 
can  see  no  evidence  whatever  that 
either  they  or  the  magistrates  of  Glas- 
gow have  ever  lifted  any  materials  from 
the  foreshore  for  any  purpose  connected 
with  the  navigation  of  the  Clyde,  ex- 
cept, perhaps,  some  sand  for  tbe  forma- 
tion of  a  bulwark  to  protect  the  banks 

xvii,  p.  444)  ;  Boucher  v.  Cravford  (SO 
Nov.,  1814,  Fac.  Coll.,  voLxviii,p.64); 
Maealisier  v.  CampbeU  (7  Feb.,  1837. 15 
Shaw,  490);  Patenony.  Marquis  of  Aiit* 
(U  March.  1<?46;  8  D..  752):  Officers  ^ 
SlaU  v.  Swifh  (4  March,  1846,  8  D..  711; 
6  Beirs  Apps.,  487);  Commitsi(wer$  of 
Woodm  attd  Fortstt  v..  Oommetf  (6  March, 
1861;    13  D.,  854). 
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Lord  Blackburn  :  My  Lords,  the  respondents  sought, 
against  the  Lord  Advocate  as  representing  the  Crown,  to 
have  it  "found  and  declared,  by  *decree  of  the  [786 
Lords  of  our  Council  and  Session,  that  the  ground  forming 
the  shores  and  banks  of  the  River  Clyde,  between  high- 


from  being  washed  away  by  the  tide. 
No  doubt  there  are  jetties  of  some  an- 
tiquity running  across  the  foreshore 
into  the  river  bed,  but  these  and  most 
of  the  other  embankments  and  similar 
erections  made  by  the  trustees  appear 
to  have  been  made  not  with  stones 
taken  from  the  shore,  but  with  quarried 
stones.  Then  the  construction  of  these 
jetties  upon  the  foreshores  does  not 
affect  the  present  question.  It  is  proved 
that  many  of  the  jetties  extend  beyond 
the  foreshores  and  above  high -water 
mark  and  into  dry  ground  admittedly 
belonging  to  Lord  Blantyre.  His  prede- 
cessors having  submitted,  therefore,  to 
the  erection  of  these  jetties  upon  the 
foreshore  for  the  improvement  of  the 
navigation,  can  no  more  deprive  him 
of  any  right  which  he  may  otherwise 
have  had  thereto  than  it  can  deprive 
him  of  his  property  in  the  dry  land 
upon  which  they  are  partly  built.  But 
further,  it  clearly  appears  that  Lord 
Blantyre  and  his  predecessors  had  no 
interest  to  object  to  these  jetties,  but 
the  contrary  ;  because  one  great  effect 
of  them  was,  besides  increasing  the 
scour  of  the  river,  and  tending  to 
deepen  its  channel,  to  create  accumu- 
lations of  silt  and  soil  upon  the  fore- 
shores, whereby  their  level  was  raised 
and  their  surface  became  fitted  .for  cul- 
tivation. That  this  was  one  great  object 
of  the  jetties  appears  very  clearly  from 
the  report  of  Mr.'  John  Golborne,  en- 
gineer, to  the  magistrates  as  to  deepen- 
ing of  the  ayde,  dated  the  30th  of  No- 
vember, 1768,  where  he  says  :  *  When 
the  river  is  confined  to  a  proper  breadth 
by  jetties,  the  intermediate  space  will 
be  fiUed  up  with  sand  carried  down  by 
the  spates  and  the  fitts  brought  up  by 
the  tides,  and  become  firm  land.'  And 
again,  in  a  rei)ort  by  the  same  gentle- 
man, dated  the  7th  of  September,  1781, 
he  says  :  *  It  gave  me  great  pleasure 
and  satisfaction  to  find  the  general 
work  in  such  good  order  and  condition, 
and  to  observe  that  the  spaces  between 
many  of  the  jetties  were  filled  up  and 
covered  with  grass,  to  the  great  emolu- 
ment of  the  proprietors  and  advantage 
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of  the  river  ;  for  in  proportion  as  the 
sides  fill  up  and  become  land,  the  neap 
tides  will  rise  higher,  and  the  land 
floods  being  more  confined,  will  act 
with  greater  force  on  the  bottom,  so 
that  by  lengthening  the  jetties  in  some 
parts  and  raising  them  in  others, 
greater  depth  may  be  obtained.'  If 
therefore  such  was  the  effect  expected 
and  intended  by  the  construction  of  the 
jetties,  it  is  not  wonderful  that  the 
pursuers'  predecessors  not  only  did  not 
object  to,  but  welcomed  their  construc- 
tion. 

"  In  course  of  time,  however,  it  was 
found  that  the  formation  of  ietties 
without  connecing  walls  parallel  to 
the  river's  banks  was  not  so  advanta- 
geous to  the  navigation  as  had  been 
expected.  Connecting  walls  were  ac- 
cordingly formed  under  the  power  of 
the  act  of  1809  already  referred  to, 
after  reports  on  the  subject  by  the  emi- 
nent engineers  Mr.  Telford  and  Mr. 
Rennie,  from  which  it  appears  that  it 
was  intended  and  expected  that  the 
spaces  behind  the  jetties  and  the  par- 
allel walls  would  gradually  be  filled 
up  and  become  firm  land. 

**  The  other  operations  of  the  trus- 
tees, and  of  their  predecessors,  the 
magistrates,  appear  to  have  been  all 
directed,  not  to  appropriating  and 
using  the  foreshore,  but  rather  to  the 
contraction  of  the  channel  or  navigable 
bed  of  the  river.  This  no  doubt  in- 
volved at  some  places,  where  the  chan- 
nel required  straightening,  the  cutting 
away  of  some  parts  of  the  foreshore ; 
but  all  such  enroachments  were,  by 
the  statutes  which  conferred  the  power 
to  encroach,  directed  to  be  paid  for  to 
the  proprietors. 

"  But  it  is  said  that,  although  in  point 
of  fact  under  the  acts  of  1840  and  1858, 
various  parts  of  the  foreshores  of  the 
pursuers'  lands  within  the  statutory 
lines  laid  down  on  the  parliamentary 
plans  have  been  dredged  or  cut  away  by 
the  trustees,  compensation  has  never 
been  demanded  by  Lord  Blantyre.  I  do 
not  think  that  this  is  a  circumstance  of 
the  slightest  consequence.     His  Lord- 
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787]  *water  mark  and  low-water  mark,  including  the 
space  between  high-water  mark  and  the  longitudinal  walls 
or  dykes  which  have  been  erected  along  or  near  to  certaia 
parts  of  the  deepened  channel  of  the  said  river,  ex  adverso 
of  the  estates  of  Erskine,  Bishopton,  and  Northbar,  in  the 


ship,  no  doubt,  had  been  scheduled  as 
owner  of  the  foreshores,  and  he  might 
have  claimed  compensation,  but  it  was 
res  mercB  facultatU  in  him  to  make 
the  claim  ;  and  he  probablj  was  satis- 
fied that  the  damage,  if  any,  was  so 
trivial,  that  it  was  not  worth  his  while 
to  claim  compensation.  But,  in  truth, 
it  is  evident  from  a  long  correspond- 
ence which  took  place  between  the  Lord 
Provost  of  Glasgow  and  the  engineers  of 
the  late  and  present  Lord  Blantyre, 
and  the  guardians  of  the  latter  during 
his  minority,  that  the  magistrates  and 
council,  while  acting  as  trustees  of  the 
Clyde  navigation,  expressly  recognized 
the  right  of  Lord  Blantyre,  as  proprie- 
tor of  these  foreshores,  to  the  property 
of  all  accessions  thereto  which  might 
be  the  result  of  the  accumulation  of 
soil  caused  by  the  operations  of  the 
trustees. 

*'  But  the  Clyde  trustees  maintain 
that  they  have  used  the  foreshores  of 
the  pursuers'  land  to  the  exclusion  of 
the  pursuers  by  depositing  thereon 
materials  dredged  from  the  river.  The 
pursuers'  answer  is,  I  think,  conclu- 
sive, viz.,  that  such  deposits  have  all 
been  made  with  the  consent  of  Lord 
Blantyre  and  his  predecessors,  and 
could  not  have  been  made  without 
such  consent.  In  many  cases  Lord 
Blantyre  and  the  Clyde  trustees  have 
made  the  deposit  a  joint  act — the  trus- 
tees depositing  dredgings,  and  Lord 
Blantyre  depositing  rubbish  and  soil 
on  the  top  of  the  elevated  surface  for 
the  purpose  and  with  the  effect  of 
making  it  available  for  pasture.  But 
all  this  only  shows  that  the  acts  of  the 
trustees  not  only  did  not  interfere  with 
Lord  Blantyre's  possession  of  the  fore- 
shores or  amount  to  joint  possession, 
but  was  done  with  the  express  consent, 
and  indeed  at  the  request  of.  Lord 
Blantyre,  for  the  improvement  of  his 
property,  and  could  not  have  been 
done  by  the  trustees  upon  any  other 
footing.  Indeed,  in  some  instances  in 
which  the  trustees  asked  in  writing 
for  Lord  Blan tyre's  consent  to  their 
depositing  dredgings  upon  the  shores. 


they  expressly  describe  the  groand  as 
being  *  Lord  Blantyre's  forbore,'  or 
'your  Lordship's  foreshore.' 

"The  trustees  further  allege  tbat 
they  have  prevented  and  even  inter- 
dicted persons  from  taking  sand  from 
the  foreshores.  This  is  quite  true; 
but  it  was  done  at  the  request  of  Lord 
Blantyre  himself,  who  desired  to  be 
saved  the  expenses  of  such  proseca- 
tions  himself,  and  who  requested  the 
truMees  to  put  in  force  their  statatory 
powers  to  prevent  any  interference  by 
unauthorized  persons  with  the  banks 
of  the  river,  and  particularly  with 
sand,  which  at  Lord  Blantyre's  request 
they  had  deposited  upon  the  shores 
and  banks. 

**  It  is  in  vain,  therefore,  for  the  de- 
fenders to  maintain  tliat  any  acts  done 
by  the  Clyde  trustees  during  the  last 
100  years  up6n  these  foreshores  have 
been  of  such  a  character  as  to  prevent 
the  possession  which  Lord  Blantrrs 
and  his  predecessors  are  proved  to 
have  exercised  for  time  immemorial 
from  having  the  character  of  exclusive 
possession  as  proprietors.  And  on  this 
branch  of  the  case  I  am  of  opinion, 
not  only  that  the  defenders  have  failed 
to  prove  any  acts  of  possession  incon- 
sistent with  the  full  right  of  property 
being  In  Lord  Blantyre,  but  that  the 
pursuers  have  succeeded  in  proving 
acts  of  possession  of  a  character  and 
extending  over  a  length  of  time  suf- 
ficient to  establish  in  them  the  property 
of  the  foreshores  of  the  Clyde  «rai- 
€€r«0  of  all  their  lands  on  both  sides 
of  that  river,  as  belonging  to  them  in 
property  as  pertinents  of  these  lands 
under  their  titles  thereto.  It  may  be 
the  case  that  no  positive  acts  of  posses- 
sion have  been  exercised  by  Lonl  Blan- 
tyre and  his  predecessors  upon  every 
yard  of  shore  fronting  the  river,  but 
on  ground  of  such  extent  it  is  obvious 
that  minute  proof  of  such  possession 
could  not  be  expected.     I  think  the 

Eroof  establishes  that  Lord  Blantyre 
as  substantially  possessed  the  whole 
foreshores  as  his  own  property  from 
time  immemorial. 
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county  of  Renfrew,  and  ex  adverso  of  Kilpatrick  and  Dal- 
nottar,  and  of  Shorepark  and  Glenarbuck,  in  the  county  of 
Dumbarton,  belonging  to  the  pursuers,  belongs  in  property 
to  the  pursuers,  and  is  part  and  pertinent  of  the  adjoining 
lands,  but  subject  always  to  any  rights  of  navigation  or 
other  rights  which  tlie  public  may  have  over  the  same,  and 
subject  also  to  any  rights  conferred  upon  the  trustees  of  the 
Clyde  Navigation  by  their  acts  of  Parliament."  The  river 
Clyde  trustees  were  added  as  defenders  (*). 

The  pleas  in  law  for  the  pursuers,  the  respondents,  were 
two: 

1.  The  shores  and  banks  of  the  river  Clyde,  ex  adverso 
of  the  lands  and  baronies  libelled  being  the  property  of 
the  pursuers  by  virtue  of  their  titles,  subject  to  the 
right  of  the  Crown  as  trustee  for  public  uses,  the  pur- 
suers are  entitled  to  decree  in  terms  of  the  conclusion  of 
the  summons. 

2.  Separatim.  The  shores  and  banks  libelled  having  been 
for  time  immemorial,  or  at  least  for  forty  years,  posses- 
sed as  their  property  by  the  pursuers  and  their  prede- 
cessors, they  are  entitled  to  decree  as  concluded  for. 

The  Lord  Advocate  and  the  Clyde  trustees  by  their  pleas 
in  law  traversed  both  of  the  pleas  in  law  of  the  pursuers. 

A  great  deal  of  evidence  was  led  for  the  pursuers,  the  re- 
spondents, and  some  on  behalf  of  the  Clyde  trustees.  None 
was  led  by  the  Lord  Advocate. 

The  interlocutor  of  the  Lord  Ordinary  (Lord  Curriehill), 
dated  *the  18th  of  July,  1876,  is  appealed  from.  It  [788 
is  in  the  following  words  : 

The  Lord  Ordinary,  having  heard  the  counsel  for  the  par- 
ties, and  considered  the  closed  record,  proof,  and  whole 
process,  finds  that  the  pursuers,  in  virtue  of  their  titles  to 

"  The  resalt  is,  that  decree  of  decla-  foreshores  bj  raisins  their  levels  is  a 

rator  will  be  pronounced  in  favor  of  mistake,  and  instead  of  being  an  ad- 

the  puTsaers  in  respect  of  the  posses-  vantage  to  the  navigation  will  tend  to 

sion  following  on  their  titles,  both  sets  diminish    the    flow    of    tidal    water, 

of  defenders  being  found  liable  in  ex-  That,  however,  is  a  question  which 

penses.     Of  course,  however,  the  de-  does  not  arise    in  the  present    case, 

cree  will  be  qualified,  in  terms  of  the  The  pursuers  do  not  ask  in  the  present 

conclusion  of  the  summons,  by  being  summons  to  have  it  found  that  thej 

given  subject  to  the  rights  of  the  pub-  are  entitled  to  reclaim  the  foreshore  ; 

Uc  as  well  as  of  the  Clyde  trustees  un-  but  if  they  are  proprietors  of  the  fore- 

der  their  various  statutes.  shores  they  will  be  entitled  to  perform 

'*  In  conclusion,  I  have  only  to  state  any  operations  upon  them  which  will 

that  some  evidence  was  produced  by  not  interfere  with  the  statutory  rights 

the  Clyde  trustees  for  the  purpose  of  of  the  Clyde  trustees." 

showing  that,  according  to  modem  en-  (>)  Jan.  15,  1870  ;  Scot.  Law  Bep., 

gineering  notions,  reclamation  of  the  vol.  xiii,  p.  218. 
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the  lands  libelled,  and  of  the  possession  by  the  pursuers, 
and  their  predecessors  and  authors,  under  and  in  virtue  of 
said  titles  for  upwards  of  forty  years  before  the  commence- 
ment of  the  action,  or  from  time  immemorial,  are  proprietors 
of  the  foreshores  of  the  River  G\yAt^^ex  advei^so  of  said 
lands,  but  subject  always  to  any  rights  of  navigation  or 
other  rights  which  the  public  may  have  over  the  same,  and 
subject  also  to  any  rights  conferred  upon  the  trustees  of  the 
Clyde  Navigation  by  their  acts  of  Parliament :  Therefore 
finds,  decerns,  and  declares  in  terms  of  the  conclusions  of  the 
summons:  Finds  the  defenders,  and  the  trustees  of  the 
Clyde  Navigation,  who  have  compeared  as  defenders,  liable 
in  expenses  to  the  pursuers ;  appoints  an  account  thereof 
to  be  lodged,  and  remits  the  same  to  the  auditor  to  tax  and 
to  report. 

Two  interlocutors  of  the  First  Division  of  the  Court  of 
Session,  dated  respectively  the  19th  of  December,  1877,  and 
the  21st  of  February,  1878,  are  also  appealed  from.  They 
are  in  the  following  words : 

Ediriburgh,  19th  December,  1877. — ^The  Lords  having  re- 
sumed consideration  of  the  cause,  with  the  additional  proof 
taken  by  Lord  Mure,  and  heard  counsel  thereon,  and  on  the 
reclaiming  note  for  the  trustees  of  the  Clyde  Navigation  and 
another  against  Lord  Curriehill's  interlocutor  dated  18th  of 
July,  1876,  adhere  to  the  said  interlocutor  and  refuse  the 
reclaiming  note :  Find  the  defender  and  the  trustees  of  the 
Clyde  Navigation  liable  in  additional  expenses,  excepting 
therefrom  the  expenses  occasioned  by  the  allowance  of  ad- 
ditional proof :  Allows  an.  account  of  said  expenses  to  be 
given  in  ;  and  remits  the  same,  when  lodged  to  the  auditor 
to  tax  and  report. 

Edinburqh,  21st  February,  1878.— The  Lords  approve  of 
the  auditors  report  on  the  account  of  expenses  incurred  by 
the  pursuers,  and  decern  against  the  defender,  the  Loiu 
Advocate,  and  the  trustees  of  the  Clyde  Navigation  for  pay- 
ment to  the  pursuers  of  the  sum  of  £626  12^.  9d.  of  taxed 
expenses. 

The  Lord  Ordinary,  in  the  note  explanatory  of  the  grounds 
of  his  judgment,  entered  very  fully  into  the  whole  law  on 
the  subject  and  discussed  at  length  and  with  great  care  the 
effect  of  the  evidence  led  before  him  (*). 
^  It  was  contended  by  the  appellants  before  the  First  Divi- 
sion that  the  small  property  of  Glenarbuck,  being  held  by  a 
different  title  from  the  Barony  of  Erskine,  the  possession  for 

(>)  Ante,  p.  647. 
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forty  years  ex  adverso  of  it  was  not  proved  by  that  which 
went  to  prove  possession  ex  adverso  of  the  barony  ;  and  that, 
on  taking  the  evidence  before  the  Lord  Ordinary,  the  evi- 
dence bearing  on  the  one  had  not  been  *8ufficiently  [789 
discriraated  from  the  evidence  bearing  on  the  other.  The 
Lords  of  Session  therefore  allowed  the  pursuers  to  lead  ad- 
ditional evidence  of  the  possession  of  the  foreshore  ex  ad- 
verso of  the  lands  of  Glenarbuck  by  themselves  and  their 
predecessors,  and  to  the  defenders  a  conjunct  probation. 
Additional  evidence  was  led  before  Lord  Mure  both  by  the 
pursuers  and  by  the  Clyde  trustees ;  and  after  this  had  been 
heard  the  second  interlocutor  appealed  against  was  pro- 
nounced. 

Lord  Mure  delivered  an  elaborate  opinion,  in  which ''Lord 
Deas,  Lord  Shand,  and  the  Lord  President  briefly  expressed 
their  concurrence.— Lord  Mure  said : 

In  dealing  with  sach  cases  there  are,  as  it  appears  to  me,  certain  propositions 
in  law  which  may  now  be  assumed  to  be  settled.  The  first  is,  that  property  in 
the  foreshore  is  capable  of  being  transferred  by  the  Crown  to  a  private  proprie- 
tor. Secondly,  that  such  property  can  only  be  alienated  by  the  Crown,  subject 
to  and  under  reservation  of  any  rights  of  navigation,  or  other  rights,  which  the 
Crown,  as  ropresenting  the  public,  may  have  over  it.  Thirdly,  that  a  Crown 
title,  and  more  especifdly  a  barony  title  to  property  along  the  sea-shore  or  a  tidal 
navigable  river,  when  followed  by  possession  of  the  foreshore,  is  sufiBcient  to 
oonstitute  a  valid  right  of  property  in  the  foreshore,  although  the  title  does  not 
contain  any  express  grant  of  the  shore,  or  any  such  specific  and  definite  boundary 
as  is  by  itself  sufficient  to  instruct  that  the  shore  was  intended  to  be  conveyed. 
As  to  these  three  propositions  I  do  not  understand  that  there  is  any  dispute 
between  the  parties.  But  there  is  another  important  question  relative  to  such 
lifhts  which  has  been  raised,  and  as  to  which  parties  are  directly  at  issue,  viz., 
whether  a  barony  title  to  propeity  which  does  not  contain  an  express  grant  of 
foreshore  or  any  such  specific  boundary  as  can  be  held  to  include  the  foreshore, 
is  of  itself  and  without  any  proof  of  possession  sufficient  to  confer  that  right. 

The  Lord  Ordinary  has  stated  in  the  note  to  his  interlocutor  that,  in  the  view 
he  takes  of  the  present  case,  it  is  unnecessary  to  pronounce  any  formal  judgment 
on  this  question  as  to  the  effect  of  a  barony  title ;  but  as  it  appears  that  the 
parties  were  desirous  that  an  opinion  should  be  expressed  upon  the  point,  his 
Lordship  has  indicated  his  opinion  that  the  question  is  practically  settled  in  so 
far  as  this  court  is  concerned  by  the  decision  in  the  case  of  Agnew  v.  Ths  Lord 
Advocate  (*),  and  in  that  judfi^ment  I  understand  his  Lordship  to  concur.  I  agree 
with  the  Lord  Ordinary  in  thinking  that  the  decision  of  this  question  is  not 
necessary  for  the  disposal  of  the  present  case ;  but,  as  it  has  been  argued,  more 
especially  with  reference  to  that  portion  of  the  pursuer's  property  called  Glenar- 
buck, which  was  acquired  by  him  in  the  year  1845,  it  may  be  right  that  I  should 
state  that,  as  at  present  advised.  I  should  be  disposed  to  hold  that  the  judgment 
in  the  case  of  Agnew  proceeds  upon  a  sound  view  of  the  law  applicable  to  that 
important  question.  I  do  not  think  it  necessary  to  state  at  any  length  the 
'reasons  which  lead  me  to  come  to  that  conclusion.  There  have,  no  [700 
doubt,  been  contradictory  opinions  upon  that  question  by  eminent  judges  ;  but 
I  think  that  the  result  which  the  Second  Division  came  to  in  the  case  of  Agnew, 
upon  an  examination  of  all  the  authorities,  was  very  shortly  and  distinctly 
expressed  by  Lord  Benholme  in  his  opinion,  when  he  said  that  "  where  an  estate 
in  on  the  seashore,  and  held  by  titles  which  do  not  by  express  grant  or  specific 


(1)  Jan.  20,  1873 ;  Court  Sees.  Cas.,  3d  Series,  vol  zi,  p.  809. 
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boandarj  extend  the  right  of  the  proprietor  beyond  high- water  mark,  there  is 
no  presumption  that  the  foreshore  is  a  pertinent  of  the  land."  The  qaestion, 
therefore,  which  we  have  now  to  dispose  of  is,  Whether  Lord  Blantyre's  tide, 
taken  in  connection  with  the  proof  of  possession  which  has  been  had  of  the  fore- 
shore, is  sufficient  to  entitle  him  to  decree  in  terms  of  the  conclusions  of  the 
summons  ¥ 

My  Lords,  the  Lord  Advocate  at  your  Lordships'  bar 
pointed  out  that  the  decision  against  the  Crown  proceeded 
on  the  second  plea  in  law  ;  and  that  he  had  no  case  on  ap- 
peal unless  he  could  get  rid  of  that  decision.  The  respon- 
dents have  in  their  case  entered  into  an  elaborate  argnment 
to  show  that  their  first  plea  in  law  was  good.  That  the 
Lord  Advocate  denied,  but  he  proposed  to  reserve  what  be 
had  to  say  on  that  point  till  the  reply,  if  it  became  necessary 
to  decide  that  question.  This  course  was  approved  of.  The 
Lord  Advocate  further  admitted  that  he  was  not  prepared 
to  deny  that  the  three  propositions  stated  by  Lord  Mure 
in  the  passage  just  read  were  accurate  statements  of  the  law 
of  Scotland,  and  consequently  that  the  question  was,  as 
stated  by  Lord  Mure,  whether  Lord  Blantyre's  title,  taken 
in  connection  with  the  proof  of  possession  which  has  been 
had  of  the  foreshore,  is  sufficient  to  entitle  him  to  decree  in 
the  terms  of  the  conclusion  of  the  summons. 

The  Lord  Advocate  and  Mr.  Marten  were  accordingly 
heard  on  this  part  of  the  case,  and  urged  all,  I  believe,  that 
could  be  urged  on  behalf  of  their  clients.  At  the  conclusion 
of  their  argument  your  Lordships  adjourned  the  further 
hearing  of  the  appeial  in  order  that  you  might  determine 
whether  it  was  necessary  to  hear  the  counsel  for  the  re- 
spondents. 

Your  Lordshii}s  have  the  elaborate  and  very  able  opinions 
of  Lord  Curriehill  ('), —  before  whom  one  part  of  tne  oral 
evidence  was  heard, — and  of  Lord  Mure  (•),  before  whom 
the  rest  of  the  oral  evidence  was  heard.  Both  of  those 
learned  persons  agree  in  the  result ;  and  the  other  Lords  of 
Session  have  agreed  with  them  unanimously.  My  Lords, 
791]  it  is  not  a  light  thing  to  draw  from  the  *written  notes 
of  evidence  a  conclusion  differing  from  that  which  was  come 
to  by  those  who  heard  the  evidence  given.  If  I  did  so  it 
would  be  with  doubt  and  diffidence ;  and  I  should  not  ex- 
press such  an  opinion  without  much  consideration  and  what 
seemed  to  me  to  be  strong  reasons.  But  in  this  case,  after 
having  carefully  listened  to  all  that  was  said  at  your  Lord- 
ships' bar,  and  after  having  for  myself  examined  the  evi- 
dence, I  must  say,  speaking  for  myself  alone,  that  not  only 
should  I  have  come  to  the  same  conclusion  as  the  Lords 

0)  AfUe,  p.  535.  («)  See  atUe,  p.  585. 
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below,  but  that  I  should  have  found  difficulty  iti  affirming 
a  contrary  finding  if  it  had  been  come  to  by  them.  I  think 
that,  if  the  burden  of  proof  lay  upon  the  respondents  to 
prove  possession  of  the  foreshore  for  forty  years,  they  have 
done  so.  I  do  not  propose  to  enter  into  a  detailed  examina- 
tion of  the  evidence.  That  has  been  already  very  fully,  and 
to  ray  mind,  very  satisfactorily  done  by  Lords  Curriehill  and 
Mure.  But  I  may  make  a  few  general  observations  arising 
on  what  was  argued  at  your  Lordships'  bar. 

The  principal  question  is  whether,  on  the  whole,  it  is 
proved  that  Lord  Blantyre  and  those  who  preceded  him  in 
the  barony  of  Erskine  have  been  for  the  last  forty  years  in 
possession  of  the  foreshore  lying  between  the  high-water 
mark  and  the  low- water  mark  of  the  Clyde,  a  tidal  navigable 
river  ex  adverse  that  barony.  This  is  a  tract  of  considerable 
extent,  I  think  rather  more  than  700  acres. 

Every  act  shown  to  have  been  done  on  any  part  of  that 
tract  by  the  barons  or  their  agents  which  was  not  lawful  un- 
less the  barons  were  owners  of  that  spot  on  which  it  was 
done  is  evidence  that  they  were  in  possession  as  owners  of 
that  spot  on  which  it  was  done.  No  one  such  act  is  conclu- 
sive, and  the  weight  of  each  act  as  evidence  depends  on  the 
circumstances ;  one  very  important  circumstance  as  to  the 
weight  being,  whether  the  act  was  such  and  so  done  that 
those  who  were  interested  in  disputing  the  ownership  would 
be  aware  of  it.  And  all  that  tends  to  prove  possession  as 
owners  of  parts  of  the  tract  tends  to  prove  ownership  of 
the  whole  tract ;  provided  there  is  such  a  common  character 
of  locality  as  would  raise  a  reasonable  inference  that  if  the 
barons  possessed  one  part  as  owners  they  possessed  the 
whole,  the  weight  depending  on  the  nature  of  tne  tract,  what 
kind  of  possession  could  be  *had  of  it,  and  what  the  [792 
kind  of  possession  proved  was.  This  is  what  is  very  clearly 
ex^ained  by  Lord  Wensleydale  (then  Baron  Parke)  in  Jones 
V.  Williams  (*).  And  as  the  weight  of  evidence  depends  on 
rules  of  common  sense,  I  apprehend  that  this  is  as  much  the 
law  in  a  Scotch  as  in  an  English  court.  And  the  weight  of 
the  aggregate  of  many  such  pieces  of  evidence  taken  together 
is  very  much  greater  than  the  sum  of  the  weight  of  each 
such  piece  of  evidence  taken  separately. 

Now,  in  the  present  case,  there  is  a  great  volume  of 
evidence  of  almost  every  kind  of  act  of  ownership.  Some 
of  them  are,  if  they  stood  alone,  not  of  great  weight.  Some 
are  very  weighty  indeed.  That  which'  makes  most  impres- 
sion on  my  mind  is  that,  wherever  throughout  this  whole 

O  2  M.  A  W.,  826,  at  p.  881. 
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tract  any  part  of  the  foreshore  has  been  elevated  by  the 
deposit  of  rubbish  or  soil  so  as  to  be  raised  above  the  level 
of  the  tide  and  turned  into  dry  land,  the  land  from  which 
the  water  has  been  excluded  hus  been  taken  possession  of 
by  the  Barons  of  Erskine.  I  do  not  attach  so  much  weight 
to  acts  of  this  sort  done  recently,  bne  may  say  Silinost  post 
litem  moiam^  but  I  attach  very  much  weight  to  what  has  been 
done  both  before  the  forty  years  and  during  the  earlier  part 
of  the  forty  years,  during  which  time  everybody,  inclnding 
the  Clyde  trustees,  seem  to  have  assumed  that  the  foreshore 
was  the  property  of  the  Barons  of  Erskine.  It  was  argued 
that,  as  the  barons  had  an  unquestionable  right  as  riparian 
proprietors  to  have  access  to  the  water  at  high  tide,  even 
though  the  foreshore  was  still  the  property  of  the  Crown,  the 
Clyde  trustees  when  depositing  mud  and  shingle  on  the  fore- 
shore so  as  to  shut  them  off  from  such  access,  did  what,  if 
not  authorized  by  the  statutes,  would  be  an  injury,  if  author- 
ized, a  matter  for  which  they  were  entitled  to  compensation. 
That  is  true,  but  there  was  nothing  to  justify  the  Clyde 
trustees  or  any  one  else  in  making  compensation  to  the 
barons  for  this  injury  by  giving  them  the  foreshore  if  it  waa 
the  property  of  the  Crown.  If  it  was  the  property  of  the 
barons  they  were  entitled  to  it,  and  it  is  perfectly  intelligi- 
ble that  they  did  not  ask  for  compensation  from  the  Clyde 
trustees  for  doing  that  to  their  land  which  was  really  an 
improvement  to  it. 

I  may  say  that  I  think  any  evidence  tending  to  show  that 
793]  the  *Clyde  trustees  acted  as  owners  of  this  tract,  or 
of  any  parts  of  it,  would,  in  my  mind,  have  been  relevant 
as  showing  that  they  were,  and  consequently  that  the  Barons 
of  Erskine  were  not  in  possession,  but,  as  far  as  I  can  per- 
ceive, every  act  done  by  the  Clyde  trustees  is  attributable 
to  their  statutable  powers.  The  same  remarks  apply  to  the 
less  important  question  whether  the  evidence  proves  that 
the  owners  of  Glenarbuck  have  been  for  forty  years  in  pos- 
session as  owners  of  the  foreshore  ex  adverso  that  smaller 
property. 

It  is  not  necessary  to  form  any  opinion  on  the  question  as 
to  the  first  plea  in  law  ;  and  as  the  counsel  for  the  respon- 
dents have  not  been  heard  on  that  question  it  would  be  im- 
proper to  base  the  decision  of  this  House  on  any  such  opinion 
even  if  one  was  formed.  The  authority  of  the  case  otAgnew 
V.  Lord  Advocate  (')  is  not  either  increased  or  shaken  by  what 
is  now  decided  if  your  Lordships  take  the  view  of  the 
evidence  which  I  do. 

0)  Jan.  20,  1873;  11  Macph.,  809. 
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I  should  therefore  propose  that  your  Lordships  do  not 
call  upon  the  respondents  and  affirm  the  interlocutors 
appealed  against  and  dismiss  the  appeal  with  costs. 

LiORD  Hatherley:  My  Lords,  I  adhere  to  the  view 
taken  by  my  noble  and  learned  friend  who  has  addressed 
the  House  as  to  the  disposal  of  this  case.  The  case  has  been 
argued  with  great  ability,  and  at  full  length  before  your 
Xiordships'  House ;  but,  when  looked  into,  it  really  reduces 
itself  simply  and  entirely  to  a  question  of  fact. 

Points  of  law  are  glanced  at  in  the  pleadings  and  also  in 
the  judgments  of  the  learned  Lords  of  Session  who  deter- 
mined tnis  case  in  the  first  instance,  but  they  are  glanced 
at  to  be  summarily,  and,  as  I  think,  justly  disposed  of  by 
this  remark,  that  supposing  that  that  which  might  have 
been  at  one  time  a  very  much  contested  point,  had  arisen  in 
this  case  it  would  have  occasioned  no  difficulty  ;  the  point, 
namely,  as  to  whether  or  not  one  who  has  had  a  grant  of  a 
barony  not  defining  the  exact  boundary,  and  especially  the 
exact  river  or  sea  boundary,  with  regard  to  the  foreshore 
which  forms  the  fronting  portion  of  the  land  which  he  has 
acquired  by  the  title  of  the  grant  of  the  barony,  is  obliged, 
^inasmuch  as  he  cannot  show  by  the  charters  them-  [794 
selves  a  definition  of  his  property,  to  add  to  the  grants  con- 
tained in  those  charters  a  proof  of  possession  of  the  foreshore 
in  front  of  his  own  soil  if  he  claims  that  foreshore.  Whether 
or  not  Agnew^s  Case  (')  be  correctly  decided  (as  to  which  I 
cannot  say  that  I  entertain  much  doubt),  I  apprehend  that 
your  Lordships  will  not  in  this  case  be  obliged  to  consider 
that  question,  or  to  deliberate  as*  to  that  point  which  was 
raised  and  decided  in  Agnevfs  Case  adversely  to  the  owner, 
namely,  that  he  cannot  refit  upon  his  paper  title,  if  I  may 
so  call  it,  without  proving  possession  of  that  foreshore  which 
he  claims  in  cases  where  the  definition  of  it  is  not  strictly 
and  clearly  contained  in  the  charter  itself.  In  those  cases 
it  may  be  very  right  and  proper  that  the  proof  should  be 
required  to  satisfy  the  court,  and  in  order  that  that  which 
is  not  per  se  clear  should  be  made  clear  by  the  evidence  of 
what  has  taken  place  under  the  title  which  has  been  acquired. 

If  that  be  so,  as  the  learned  judges  in  the  court  below 
observed,  and  as  my  noble  and  learned  friend  who  has  just 
addressed  your  Lordships  has  observed,  it  does  appear  to 
me  really  to  be  made  out  abundantly  clearly  in  this  case 
that  these  acts  of  ownership  have  been  exercised  along  that 
portion  of  the  sea  shore  to  which  the  respondents  on  the 
present  occasion  have  asserted  their  right.     Lord  Curriehill 

(0  Jan.  20,  1878;  II  Macph.,  809. 
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has  gone  into  the  question  of  title  as  it  appears  upon  the 
documents  at  full  length  and  I  shall  not  repeat  his  observa- 
tions. No  question  has  been  raised  with  reference  to  the 
description  of  the  property  which  is  conveyed  by  the  several 
charters.  No  doubt  is  raised  that  by  virtue  of  the  several 
charters  Lord  Blantyre  and  those  who  preceeded  him  ac- 
quired a  title  distinctly  to  a  large  space  of  territory,  extend- 
ing a  long  way  down  the  river  Clyde,  and  on  each  side  of 
that  river,  a  considerable  portion  of  that  territory  passing 
under  the  names  of  the  Barony  of  Erskine  principally,  and 
of  the  Barony  of  Glenarbuck.  The  sea  shore  now  in  ques- 
tion forms  approaches  to  that  land,  the  title  to  which  has 
been  so  acquired  by  means  of  grants  of  those  baronies. 
The  proof  clearly  establishes  that. 

I  have  listened  to  the  argument  upon  the  evidence  very 
carefully,  and  I  have  very  carefully  read  the  evidence,  and 
795]  it  appears  *to  me  that  Lord  Curriehill  is  perfectly 
accurate  in  what  he  considers  to  be  established  by  the  proof 
in  the  cause.  He  says  :  "The  proof  clearly  establishes  that 
from  time  immemorial  Lord  Blantyre  ana  his  predecessor 
have  exercised  upon  the  foreshores  in  question  on  both  sides 
of  the  river  nearly  every  conceivable  right  which  an  un- 
doubted proprietor  could  have  exercised.  They  have  reg- 
ularly, themselves  or  by  their  tenants,  used  for  pasturing 
their  cattle  those  portions  of  the  foreshore  which  though 
covered  at  high  water  produced  grass  available  for  pasture." 
As  to  that,  several  witnesses  were  called,  namely,  the  tenants 
occupying  the  lands  in  a  portion  of  the  district,  who  de- 
scribea  the  pasturing  of  their  cattle  upon  the  places  in 
question  along  various  parts  of  the  foresnore.  Then  Lord 
Curriehill  says  :  '*  They  have  regularly  cut  the  reeds  which 
grew  on  foreshore,  and  used  the  same  for  thatching  and  other 
purposes;  and,  until  the  supply  failed  owing  to  the  pollu- 
tion of  the  water,  they  regularly  cut  the  sea-weed  which 
grew  upon  the  forshores,  and  carried  off  that  ware"  (it  has 
been  called  sea  **ware"),  "as  well  as  drift  ware  for  the 
purpose  of  manuring  their  lands.  They  have  also  carried 
away  large  quantities  of  sand  and  stones  from  the  foreshore, 
and  used  the  same  for  building  houses  and  walls  and  form- 
ing roads  upon  the  estate."  (This  part  I  confess,  struck 
me  as  very  forcible  evidence  of  an  exercise  of  the  right  in 
question),  ''and  in  particular,  some  thousands  of  cartloads 
of  sand  were  taken  for  the  construction  of  the  new  mansion 
house  of  Erskine,  the  building  of  which  was  begun  in  1824 
and  was  not  finished  until  1835  or  later,  and  for  the  forma- 
tion of  an  approach  to  the  new  house.     During  the  same 
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period  also,  the  rubbish  and  debris  from  the  foundation  of 
the  new  mansion  house  and  from  the  ruins  of  the  old,  were 
deposited  in  large  quantities  upon  the  foreshores  of  the 
policy  grounds,  and  upon  that  great  quantities  of  sand  and 
soil  dredged  from  the  bed  of  the  river  have  been  at  the  re- 
quest of  or  with  the  permission  of  Lord  Blantyre  and  his 
predecessors  deposited  on  the  foreshores,  whereby  the  surface 
nas  been  elevated  above  the  level  of  high  water,  and  has 
been  long  used  as  an  addition  to  the  arable  or  grazing  ground 
of  the  estate.  Similar  operations  have  from  time  to  time 
been  performed  on  other  parts  of  the  foreshore  on  both  sides 
of  the  river,  whereby  a  considerable  extent  of  ground  has 
*been  reclaimed."  I  need  not  read  any  further.  [796 
What  I  have  read  is  quite  enough  to  show  what  in  the 
opinion  of  Lord  Curriehill  was  the  result  of  the  evidence. 

Now  the  court  below  have  been  unanimous  in  their  view 
of  this  evidence,  and  in  particular  Lord  Mure,  whose  name 
has  already  been  mentioned,  has  taken  the  same  view  as 
Lord  Curriehill,  going  into  some  detail,  but  not  quite  to  the 
same  extent  as  Ix>rd  Curriehill  has  done.  And  there  is  one 
observation  which  I  shall  presently  make  with  reference  to 
the  Clyde  trustees  which  struck  my  mind  as  having  some 
strength  with  regard  to  this  evidence. 

The  corporation  of  the  Clyde  trustees  are  setting  up  rights 
under  their  act  of  Parliament  upon  the  foreshore  which 
they  say  they  have  exercised;  and  they  say,  further,  that 
they  have  interfered  with  other  persons  exercising  rights 
which  they  thought  hostile  to  the  rights  exercised  or  exer- 
ciseable  by  them.  The  answer  to  that  on  the  part  of  the 
respondents  has  been.  True  it  may  be  that  you  have  exer- 
cised rights  upon  the  foreshore,  and  indeed  upon  part  of 
our  foreshore  (if  I  may  so  express  it  on  behalf  of  the  re- 
spondents), but  you  have  done  nothing  which  you  were  not 
authorized  to  do  bv  your  act  of  Parliament ;  your  act  of 
Parliament  may  well  have  authorized  those  acts,  and  indeed 
the  nature  of  the  act  itself,  the  object  of  which  was  to  im- 
prove the  navigation  of  the  Clyde,  almost  required  that  you 
should  be  furnished  with  very  considerable  powers  ad- 
versely to  the  proprietors  of  land,  who  either  were  heard 
when  the  act  was  before  Parliament,  or,  if  they  were  not  so 
heard,  thought  that  it  was  not  necessary  to  interfere  with 
the  rights  and  powers  which  were  being  granted  to  the  Clyde 
trustees. 

But  Lord  Curriehill  goes  on  to  say — I  do  not  quote  his 
words,  I  merely  state  the  effect  and  purport  of  his  reason- 
ing— that  as  regards  the  Crown  itself  the  Crown  would  not 
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make  a  grant,  and  ought  not  to  make  a  grant,  of  land  ex- 
cept, subject  to  the  rights  vested  in  the  Crown,  to  protect 
the  river  as  trustee  for  the  public  in  maintaining  the  naviga- 
tion. The  rights  granted  by  Parliament  would  only  be 
granted  in  the  same  way,  ana  if  the  acts  of  the  Clyde  trus- 
tees and  the  clauses  granting  powers  to  those  trustees  be 
carefully  scanned  (they  are  elaborately  set  forth  in  Lord 
797]  *Curriehiirs  judgment)  it  will  be  seen  that  no  right 
in  the  soil  itself,  no  right  of  the  soil,  no  possessory  right  is 
granted  except  for  the  purposes  of  the  act,  we  find  that 
there  are  a  considerable  number  of  powers  granted  materi- 
ally interfering  with  the  rights  of  proprietors  as  regards 
their  own  property  as  far  as  the  protection  of  the  river  goes, 
but  they  are  confined  entirely  to  that  particular  purpose.  I 
do  not  find  that  it  is  alleged  in  any  portion  of  the  docu- 
ments before  your  Lordships,  nor  do  I  find  in  the  evidence 
anything  that  proves  that  Parliament  interfered  with  or  for- 
bade the  respondents  from  exercising  the  rights  which  they 
claim  adversely  to  the  Clyde  trustees ;  I  mean  adversely  in 
this  sense,  as  being  the  owners  and  proprietors  of  the  land 
in  question,  and  as  being  entitled  to  rights,  not  to  coequal 
rights,  that  would  be  absurd,  but  to  rights  with  them  in  the 
property.  It  was  made  subject  to  such  powers  and  author- 
ity as  would  be  necessary  for  the  general  purpose  of  the  act, 
which  general  purpose  was  the  improvement  of  the  river 
Clyde,  and  so  far  as  powers  of  interference  were  required 
for  the  purpose  of  improving  the  river  they  were  granted; 
BO  far,  and  so  far  only,  has  Parliament  interfered. 

But  there  was  another  point  which  struck  me,  I  confess, 
all  through.  The  River  Clyde  Acts,  and  the  rights  and 
powers  of  the  trustees  and  the  modes  in  which  they  have 
exercised  them,  are  all  very  strongly  corroborative  of  the 
view  that  the  respondent  has  acted  within  his  rights  in  those 
things  which  he  has  done^  because  this  is  not  a  mere  ordi- 
nary case  of  a  person  exercising  rights  in  a  property  which 
perhaps  may  n6t  interest  a  great  number  of  people  around 
bim  so  as  to  induce  them  to  interfere  with  tne  exercise  of 
those  rights.  Part  of  the  argument  which  has  been  ad- 
dressed to  us  is  that  hardly  anything  has  been  done  hj  Lord 
Blantyre  which  might  not  have  been  done  without  disturb- 
ing the  repose  and  comfort  of  his  neighbors  or  interfering 
with  any  other  right  which  might  call  forth  the  interference 
of  third  parties.  But.  my  Lords,  here  you  have  a  standing 
body  appointed  by  act  of  Parliament  with  certain  powers 
to  do  certain  things,  some  of  which  might  have  been  done 
by  the  Crown,   but  besides  that    having  certain   higher 
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powers  granted  by  Parliament  with  the  sanction  of  the 
Crown. 

They,  having  those  powers  conferred  upon  them,  are  on 
the  spot,  they  can  notice  all  tliat  is  going  on,  and  they 
can,  if  *they  will,  step  forward  to  prevent  it.  They  [798 
are  a  body  with  means  and  powers  of  every  kind  which 
would  have  enabled  them,  if  they  had  thought  fit,  to  inter- 
fere with  this  exercise  of  these  acts  of  ownership,  if  I  may  so 
call  them,  on  the  part  of  the  respondent  and  his  predeces- 
sors. But  we  do  not  find  any  such  steps  taken  by  the  Clyde 
trustees  when  that  considerable  interference  with  the  fore- 
shore was  going  forward  for  eleven  years,  when  the  respon- 
dent was  r^oving  large  masses  of  sand,  some  thousands  of 
cartloads  it  is  said,  from  this  foreshore  itself.  That,  if  any- 
thing, was  ^  matter  which  ought  to  have  called  forth,  and 
would  have  called  forth,  the  interference  of  the  Clyde  trus- 
tees, who  were  always  there  and  were  able  to  protect  them- 
selves and 'to  assert  the  right,  if  they  had  it,  to  interfere 
with  such  acts  of  ownership.  But,  my  Lords,  we  find  that 
no  such  step  was  taken  by  them.  Those  acts  of  ownership 
appear  to  have  gone  on,  the  repondent  or  his  predecessors 
taking  the  sea-ware,  pasturing  their  cattle  on  the  foreshore, 
and  taking  the  sea  sand  and  removing  it ;  all  this  was  done 
within  the  cognizance  and  the  jurisdiction  of  those  who  had 
ample  means  of  interfering  if  they  had  thought  proper  to  in- 
terfere. Nothing,  however,  was  done  in  the  way  of  interfer- 
ence, and  I  say  that  that  is  very  strongly  corroborative  of 
the  view  that  those  acts  of  ownership  were  done  in  due  pur- 
suance of  the  authority  conferred  by  the  grant  and  the  pos- 
session thus  acquired  on  the  part  of  the  respondents  or  their 
predecessors. 

In  all  cases,  where  there  is  such  a  grant  as  this,  extending 
for  several  miles  along  a  river,  it  is  necessary  for  your  Lord- 
ships to  consider  anxiously  what  the  exact  nature  of  the 
.  acts  of  ownership  is.  Now  it  is  not  merely  one  corner  or 
one  field  which  is  shown  to  have  been  used  as  pasture  for 
the  cattle  for  two  or  three  days,  owing  to  some  accidental 
occurrence,  in  connection  with  their  going  to  a  fair  or  the 
like;  such  casual  exercises  of  the  right  are  not  the  matter 
here  in  question.  There  seems  to  have  been  a  regular  exer- 
cise on  the  part  of  the  respondent  of  the  right  of  pasturing 
cattle  in  the  manner  described  in  the  evidence  just  like  any 
other  proprietor  on  his  own  field  ;  and  this  was  a  valuable 
right.  So  with  the  right  of  taking  sea-ware.  It  appears 
from  the  evidence  that  owing  to  some  alterations  which 
were  made  in  the  river  Clyde  some  years  ago,  the  stones  be- 
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799]  came  nearly  bare  and  *the  sea  ware  ceased  to  be  col- 
lected. But,  as  I  understand  the  evidence,  so  long  as  there 
was  any  ware  worth  collecting  it  was  collected  by  the  ten- 
ants of  the  respondents.  In  short,  as  Lord  Curriehill  says 
in  the  judgment  which  has  already  been  referred  to  so  often, 
all  the  rights  that  possibly  could  be  exercised  were  exer- 
cised by  the  respondent,  either  from  time  immemorial  or 
for  more  than  forty  years,  and  thereby  he  fulfilled  all  the 
requisites  of  the  Agnew  Case^  should  that  case  ultimately 
be  held,  and  at  present  I  see  no  reason  why  it  should  not 
be  held,  to  be  sound  law.  The  respondent,  therefore,  es- 
capes from  the  stringency  of  that  case  by  complying  with 
the  conditions  which  it  imposes,  namely,  by  showing  that 
he  had  held  possession  of,  as  it  appears  to  me,  sufficiently 
large  portions  of  the  shore  immediately  in  front  of  his  lands, 
to  justify  your  Lordships  in  coming  to  the  conclusion  that 
he  is  entitled  to  what  ne  claims.  It  appears  not  to  have 
been  partial  exercise  at  one  particular  spot  or  at  one  partic- 
ular time,  but  a  general  exercise  as  often  as  he  or  his  ten- 
ants thought  fit  of  the  right  to  do  what  they  conceived 
themselves  justified  in  doing  by  virtue  of  the  title  acquired 
by  him. 

I  confess,  my  Lords,  it  appears  to  me  that  these  acts  of 
ownership  justify  your  Lordships  in  coming  to  the  con- 
clusion to  which  the  court  below  has  come.  I,  for  one, 
should  be  very  loth  and  very  slow  to  differ  from  the  learned 
judges,  who  had  an  opportunity  of  hearing  and  examining 
the  evidence,  and  whose  decision  if  we  interfered  at  all  in 
this  case  we  should  have  to  reverse,  since  the  case  appears 
to  me  to  depend  upon  the  facts,  by  reason  of  our  taking  a 
different  view  of  the  facts  from  that  which  has  been  taken 
by  those  learned  judges,  and  taken  unanimously,  in  the 
court  below.  Apart,  however,  from  that  consideration,  I 
have  come  to  the  same  conclusion  as  to  the  facts  with  the 
most  perfect  acquiescence  in  the  views  which  they  have  pre- 
sented ;  and  I  therefore  agree  in  the  motion  which  has  been 
proposed  by  my  noble  and  learned  friend. 

Lord  Gordon  :  My  Lords,  I  have  had  an  opportunity 
of  seeing  and  considering  the  judgment  which  has  been  de- 
livered by  my  noble  and  learned  friend  Lord  Blackburn, 
and  as  I  concur  in  it,  and  also  in  the  view  expressed  by  my 
800]  noble  and  learned  friend  Lord  Hatherley,  and  as  *there 
is  no  difference  of  opinion  among  your  Lordships^  I  shall 
express  my  views  in  regard  to  the  case  very  briefly. 

Your  Lordships  have  not  heard  the  appellants  on  the 
question  raised  by  the^r^^  plea  in  law  for  tne  respondents, 
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viz.:  Whether  the  barony  titles  possessed  by  the  respondents 
are  sufficient  of  tliemselves,  and  without  any  proof  of  pos- 
session, to  entitle  the  respondents  to  the  decree  sought  by  the 
present  action,  and  therefore  I  express  no  opinion  whatever 
in  regard  to  that  plea. 

The  court  below  has  dealt  with  the  case  under  the  second 
plea  in  law  urged  by  the  respondent  (*) ;  and  the  question 
for  decision  is  well  expressed  by  Lord  Mure  in  these  words, 
viz.:  '* Whether  the  pursuer's  title,  taken  in  connection 
with  the  ^roof  of  possession  which  ha^  been  had  of  the 
foreshore,  is  sufficient  to  entitle  him  to  decree  in  terms  of 
the  conclusions  of  the  summons?" 

I  have  very  carefully  considered  the  respondents'  titles, 
and  the  evidence  of  possession  of  the  foreshores  in  question 
which  has  been  adduced  both  on  behalf  of  the  respondents 
and  on  behalf  of  the  Clyde  trustees,  and  I  am  of  opinion 
that  the  respondents  have  clearly  established  the  case  made 
by  them  unaer  their  second  plea  in  law.  It  is  not  necessary 
to  go  into  any  detail  of  the  titles  or  of  the  evidence.  Both 
of  these  matters  have  been  elaborately  dealt  with  by  the 
Lord  Ordinary  (Lord  Curriehill)  and  by  Lord  Mure  in  the 
court  below,  and  also  by  my  noble  and  learned  friend  Lord 
Blackburn,  and  I  concur  generally  in  the  views  which  have 
been  expressed  in  regard  to  them.  As  to  the  evidence  led 
by  the  Clyde  trustees,  I  am  of  opinion  that  the  acts  proved 
to  have  been  done  by  them  were  all  done  in  exercise  of  the 
rights  conferred  on  them  by  statute,  and  that  these  acts  do 
not  aflfect  the  possession  proved  to  have  been  had  by  the 
respondents. 

Interlocutors  appealed  frora  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  19th  June,  1879. 

Agents  for  appellants :    Walter  Murton  (Board  of  Trade) 
and  W,  A.  Loch, 
Agents  for  respondents :  Orahames^  Wardlaw  &  Currey. 
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416;    Washington,  etc.,  t>.    Shortall,  Id.,  229. 

101  nis.,  46.  MlBSOuri  ;    Meyer  u.  St.  Louis,  etc., 

Ireland:    Hamilton  v,  Atty.  Gen.,  8  Mo.  App.,  266. 

L.  R.,  5  Ir.,  555.  New    York:     Chenango,    etc.,    «. 

BUchigan  :     Nelson  v.  Sheboygan,  Paige,  83  N.  Y.,  178  ;  Trustees  «.  Kirk, 
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84  id.,  215;    KDickerbocker,  etc.,   ©.  Rhode  Island :    Providence, et^,c. 

Forty-second,  etc.,  65  How.  Pr.,  210  ;  Steamship  Co.,  12  R.  I.,  348;  Aborai^ 

Jordan  v.  Metropolitan,  etc..  Id.,  255;  Smith,  Id.,  870;   New  England,  etc, 

O'Donnell  v.  Kelaey,  2  Edm.  SeL  Cas.,  v.  McGurrey.  Id.,  385. 

861.  10  N.  Y.,  412.  United    SUtes,  Oixcuit  and  Di*- 

Oregon  :     Moore  c.    Willaneeth,  7  trict :    Rutz  t>.  St.  Louis,  3  McCraiy, 

Oregon,  355  ;  Parker  c.  Taylor,  Id. ,  435.  265.  265  note. 

Pennsylvania :    Simpson  v.   Neill,  Wisconsin :     Black   River  «.  La- 

89  Penn.  St.  R.,  183  ;  Hartley  «.  Craw-  crosse,  54  Wise.,  660. 
ford,  81  Penn.  St.  R.  (Sap.),  478. 


[4  Appeal  Cases,  801.] 
H.L.  (Sc.),  July  8,  1879. 
[HOUSE  OF  LORDS.] 

801]  *Phosphate  Sewage  Company,  Limited,  and  The 
Official  Liquidator  thereof,  Appellants;  Mollk- 
soN,  Respondentia). 

Res  Judicata — Competent,  and  omitted — Scotch  Sequestration^l^  &  20  Ftct 
Bankruptcy  {Scotland)  Act,  c.  79,  s.  127. 

For  the  purpose  of  having  a  contriftt  of  sale  of  a  concession  set  aside  on  the 
ground  of  fraud,  and  repayment  of  the  purchase-money,  £66,000,  with  interest,  a 
company  filed  a  bill  of  complaint  in  tlie  English  Court  of  Chancery. 

At  the  same  time  they  lodged  a  claim  to  be  ranked,  for  the  same  sum,  upon  the 
estates  of  a  firm  carrying  on  business  in  Edinburgh  and  London,  which  had  beeo 
seSquestrated  in  Scotland.  In  the  claim,  the  company  described  the  debt  as  owiM 
under  the  circumstances  set  out  at  length  in  the  bill  in  chancery  "  produced  and 
held  as  repeated  hrevUatM  cawa'*  To  the  chancery  suit  the  trustee  of  the  seques- 
trated estates  was  a  party.  The  trustee  having  rerjected  the  claim,  the  Lord  Ordi- 
nary ordered  a  condescendence  and  proof.  The  proof  was  adduced  on  the  16th  « 
June,  1874.  The  Court  of  Session,  and  ultimately,  this  House,  held  that  the  clwm- 
ants  were  not  entitled  to  the  debt  claimed  against  the  sequestrated  estates;  and  re- 
fused to  sist  the  proceedings  in  the  sequestration,  pending  the  issue  of  the  chancery 
suit  (1  App.  Cas.,  780). 

The  bill  in  chancery  as  filed  alleged  certain  indicim.  of  fraud;  afterwards  adfi- 
tional  evidence  of  fraud  was  discovered,  in  time  to  have  it  inserted  by  way  of  amend- 
ment. The  bill  was  fi nail}' amended  on  the  Sd  of  March,  1874.  Snbsequentij  a 
decree  was  made  by  the  Vice-Chancellor,  and  affirmed  by  the  Court  of  Appeal,  re- 
scinding the  contract,  and  ordering  repayment  of  the  £65,000 ;  and  a  declaration 
was  added,  that  the  plaintiff  company  should  be  at  liberty  to  prove  in  the  seqnes- 
trntioii  stiilt  in  Scotland  for  the  £65,000  (5  Ch.  D.,  894). 

t'^^u^^Jmg  on  this  decree  the  company  lodged  another  claim  with  the  trustee  in 
Sr^rUririiL  Again  the  trustee  rejected  the  claim  ;  and  again  a  condescendence  was 
madu  \i\K  The  company  this  time  put  their  claim  u]x>n  the  allegations  contuned  in 
tU^  IjtU  in  chancery  as  finally  amended  on  the  8d  of  March,  1874.  The  trustee  re- 
lu^d  (Hi  the  plea  of  rett  Jtidicala : 

HfJ^i  (iiilirraing  the  decision  of  the  court  below),  that  the  plea  of  rm  judicata  pre- 
Tflilcd,  UtN  ause  (1)  the  new  allegations  of  fraud  in  the  amended  bill  in  chancery  did 
li{>t  cHaniLitute  a  new  medium  concludetidi ;  (2)  the  alleged  facts  were  within  the 
kintwlt^^ige  of  the  claimants  before  the  proof  was  adduced  in  the  former  action,  and 
nii^ht  hiwe  been  inserted  by  amendment  in  their  closed  record  in  Scotland. 

(')  Affirming  Court  Seas.  Cases,  4th  Series,  vol  5,  p.  1126  ;  16  Scot  L.  Repr.,  W6. 
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Hdd,  also,  that  no  question  arose  as  to  the  validity,  or  examinability,  of  a  foreign 
judgmcmt. 

Fer  £arl  Cairns.  L.C:  A  party  who  has  been  nnsnccessful  cannot  be  allowed  to 
♦reopen  the  litigation  merely  by  saying,  since  the  former  litigation  there  is  [803 
another  fact,  going  exactly  in  the  same  direction  with  the  fact  stated  before,  and 
leading  up  to  the  same  relief  asked  for  before,  but  it  being  in  addition  to  those  facts, 
it  ought  now  to  be  allowed  to  be  the  foundation  of  a  new  litigation,  and  he  should 
be  allowed  to  commence  a  new  litigation  merely  upon  the  allegation  of  this  addi- 
tional fact.  The  onl}'  way  in  which  that  could  possibly  be  admitted  would  be  if  the 
litigant  were  prepared  to  say — I  will  show  you  that  this  is  a  fact  which  entirely 
chftnges  the  aspect  of  the  case,  and  further  I  will  show  you  that  it  was  not  and  could 
not  by  reasonable  diligence  be  obtained  by  me  before. 

Appkal  from  the  First  Division  of  the  Court  of  Session. 

This  was  the  third  claim  made  by  the  appellants,  the 
Phosphate  Company  with  its  liquidator,  to  be  ranked  upon 
the  sequestrated  estates  of  Messrs.  Peter  Lawson  and  the 
individual  partners  of  that  firm,  for  the  principal  sum  of 
£65,000,  with  interest,  on  the  ground  that  they  were  parties 
to  a  fraudulent  transaction  by  which  the  Phosphate  Com- 
pany were  deceived  into  purchasing  for  that  sum  a  worth- 
less concession  of  guano,  guanito,  and  phosphate  of  lime, 
on  the  island  of  Alto  Vela,  belonging  to  the  Republic  of 
San  Domingo. 

The  firm  of  Lawson  &  Son  carried  on  business  in  Edin- 
burgh, and  also  in  London.  They  were  adjudicated  bank- 
rupts in  Scotland  on  the  11th  of  February,  1873,  and  the 
respondent  J.  A.  Molleson  was  chosen  trustee  of  the  seques- 
trated estates. 

In  support  of  the  present  clain^  the  appellants  produced 
and  founded  on  a  decree  obtained  in  the  High  Court  of  Jus- 
tice, Chancery  Division,  dated  the  22d  of  March,  1876,  in  a 
suit  in  which  the  appellants  were  plaintiffs,  and  the  respon- 
dent and  certain  other  persons  were  defendants.  By  this 
decree  it  was,  inter  alia,  ordered  that  the  appellants  should 
be  at  liberty  to  prove  under  the  sequestrated  estates  of 
Peter  Lawson  &  Son  as  a  company,  and  Charles  Lawson, 
Charles  Lawson,  junior,  Henry  Uraham  Lawson,  and  George 
Stodart  Lawson,  the  only  partners  of  the  said  company,  as 
such,  and  as  individuals,  for  the  said  sum  of  £65,000,  and 
interest  at  the  rate  of  4  per  cent.  They  also  founded  on  an 
order  in  the  Court  of  Appeal,  dated  the  13th  of  April,  1877, 
dismissing  an  appeal  taken  by  the  respondent  and  others 
against  the  said  decree  with  costs  (*). 

The  appellants  now  insisted  that  effect  should  be  given  to 
the  *chancery  judgments  in  the  sec^uestration,  and  [803 
that  they  should  be  ranked  for  a  dividend  in  respect  oi  the 
claim. 

(^)  5  Ch.  D.,  894,  where  the  facts  of  the  case  are  set  out  in  exteruo. 

33  Eng.  Rep.  36 
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The  respondent  met  this  contention  by  the  plea  of  res 
judicata^  founded  on  a  judgraent  of  this  House,  dated  the 
22d  of  June,  1876,  aflBrming  an  interlocutor  of  the  Court  of 
Session,  aflBrming  the  deliverance  of  the  respondent  dated 
the  27tli  of  October,  1873,  rejecting  a  previous  claim  by  the 
appellants  to  be  ranked  in  the  sequestration  for  the  same 
identical  sum  of  £66,000,  with  interest  at  the  rate  of  5  per 
cent.  C). 

The  history  of  the  former  procedure  in  the  Court  of  Ses- 
sion, Scotland,  need  only  be  given  shortly. 

On  the  14th  of  March,  1873,  the  appellants  lodged  their  first 
claim  on  the  bankrupts'  estates  for  £65,000  and  £6,529  5*.  in 
respect  of  interest  at  5  per  cent.  This  claim  they  withdrew 
on  the  24th  of  June  following,  a  few  days  before  the  adjudi- 
cation of  the  trustee. 

On  the  28th  of  June  they  lodged  their  second  claim  for 
the  same  sum,  and  ou  identical  grounds,  viz.,  that  the  said 
sum  was  owing  to  them  under  the  circumstances  set  out  at 
length  in  a  bill  of  complaint  in  chancery  filed  the  19th  of 
April,  1873,  between  the  appellants'  company  and  the 
respondent  MoUeson  and  certain  other  defendants,  and  "as 
concluded  for  under  the  first  item  of  the  prayer  of  the  said 
bill  of  complaint,  a  printed  copy  of  which  bill  is  signed  by 
the  deponents,  and  here  produced  and  held  as  repeated 
hremtaiis  causd^ 

On  the  27th  of  October,  1873,  the  respondent  pronounced 
a  deliverance  by  which  he  rejected  the  claim.  The  appellants 
appealed  (")  to  the  Lord  Ordinary  officiating  on  the  bills,  and 
a  record  was  ordered  to  be  made  up. 

On  the  6th  of  January,  1874,  the  record  ordered  was 
closed,  reference  being  naade  therein  to  the  before-mentioned 
bill  in  chancery  as  re-amended,  holding  the  statements  re- 
peated brevitatis  causd. 

The  appellants  insisted  that  the  proceedings  in  the  Scotch 
sequestration  should  be  stayed  until  judgment  was  obtained 
804]  in  a  *suit  involving  the  same  question,  and  between 
the  same  parties,  in  the  English  Court  of  Chancei^ ;  second- 
ly, that  the  trustee  should  be  ordered  to  set  aside  a  dividend 
to  meet  the  appellants'  claim  ;  and  thirdly,  that  the  deliver- 
ance of  the  trustee  should  be  recalled. 

On  the  13th  of  February,  1874,  the  Lord  Ordinary  (Shand) 
repelled  the  first  and  second  pleas ;  but  allowed  the  parties 
a  proof  of  their  respective  averments. 

On  a  reclaiming  note  by  the  appellants,  the  First  Divi- 

Q)  1  App.  Gas,,  780 ;  18  Eng.  R.,  68 ;        p.  840  ;  and  vol.  iu  (H.L.).  p.  W- 
Court  Session  Gas.,  4th  Series,  vol.   i,  (*)  19  <fc  20  Vict.  c.  79,  a.  127. 
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sion,  18tli  of  March,  1874,  adhering  to  the  Lord  Ordinary's 
interlocutor,  refused  to  interrupt  the  sequestration,  holding 
that  the  Scotch  procedure  gave  every  opportunity  to  prove 
the  debt. 

On  the  16th  of  June,  1874,  the  proof,  allowed  on  the  13th 
of  February,  was  adduced  ;  and  the  Lord  Ordinary  (Young) 
reported  the  whole  case  to  the  Court  of  Session  ('). 

It  appeared  from  the  proof  that  1,500  fully  paid-up  shares 
of  the  company,  equivalent  at  the  time  to  £15,000,  were 
handed  to  Messrs.  Engelbach  &  Keir,  the  purchasers  in  trust 
for  the  Phosphate  Company.  But  this  fact  was  not  set  out 
in  the  condescendence. 

The  First  Division  subsequently  heard  counsel  on  the 
whole  case,  and  remitted  it  back  to  the  Lord  Ordinary  to 
refuse  the  appeal  and  to  confirm  the  deliverance  of  the  trus- 
tee, holding  that  the  appellants  were  not  entitled  to  be 
ranked  upon  the  estates. 

On  the  22d  of  July,  1874,  the  Lord  Ordinary  pronounced 
an  interlocutor  in  terms  of  the  remit,  and  the  case  was  finally 
disposed  of  in  the  Court  of  Session  on  the  1st  of  December 
following. 

The  appellants  appealed  to  this  House  against  the  inter- 
locutor refusing  to  sist  the  proceedings  in  the  sequestration, 
and  against  the  subsequent  interlocutors  on  the  merits. 

On  the  22d  of  June,  1876,  this  House  (present  Lord  Cairns, 
L.C.,  Lord  Chelmsford,  and  Lord  Selborne)  affirmed  the 
decision  of  the  court  below,  holding  that  they  were  right  in 
not  sisting  the  proceedings;  and  that  the  appellants  had 
failed  to  instruct  fraud  on  the  part  of  Messrs.  Lawson  & 
Son  to  entitle  them  to  be  ranked  for  the  amount  of  the  pur- 
chase money  ("). 

During  tnese  years  the  litigation  on  the  bill  originally- 
filed  on  the  19th  of  April,  1873,  was  proceeding  in  the  Court 
of  Chancery  *in  England.  That  bill  sought  to  have  [805 
the  respondent,  as  trustee  of  Messrs.  Lawson's  estate,  and 
certain  other  defendants  held  jointly  and  severally  liable  to 
make  good  the  sum  of  £65,000  and  interest  thereon,  because 
that  under  the  circumstances  set  out  in  the  bill  the  sale  of 
the  concession  to  the  appellants'  company  was  fraudulent 
and  ought  to  be  rescinded,  and  the  money  returned  to  the 
appellants. 

On  the  18th  of  July,  1873,  the  respondent  filed  his  answer, 
and  the  other  defendants  filed  their  answers  on  subsequent 

(')  Coart  Seas.  Cos.,  4th  Series,  vol.  iii  Court  Session  Gas.,  4th  Series,  vol  iii 
(H.L.),  at  p.  78.  (H.L.),  p.  77. 

0  1  App.  Cos.,  780 ;  18  Eug.  R.,  68 ; 
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dates ;  in  particular,  John  Ogle  filed  his  on  the  22d  of  Xo- 
vember,  1873. 

Several  new  matters  having  come  to  light,  the  appellants 
found  it  necessary  to  amend  their  bill  from  time  to  time,  and 
they  finally  did  so  on  the  3d  of  March,  1874.  The  material 
amendment,  so  far  as  affects  this  claim,  was  an  allegation 
that  out  of  the  £65,000,  Lawson  &  Son  and  certain  others 
agreed  that  £15,000  should  be  paid  to  Engelbach  and  IJeir, 
who  were  the  company's  agents.  And  the  following  was 
added  to  the  first  item  of  the  prayer  of  the  bill:  "Or if 
this  court  shall  not  think  fit  to  set  aside  the  said  purchase 
altogether,  the  said  above-named  defendants  may  be  decreed 
to  replace  the  sum  of  £15,000  improperly  paid  in  shares  to 
the  defendants  Engelbach  and  Keir  in  excess  of  the  pur- 
chase-moneys payable  to  the  vendors."  The  plea  of  the 
respondent  that  he  held  the  sequestrated  estates  subject  only 
to  the  orders  of  the  Court  of  Session  was  rejected,  and  he 
continued  a  defendant  in  the  suit. 

On  the  22d  of  March,  1876,  after  a  hearing  extending  over 
sixteen  days,  Vice-Chancellor  Malins  held  that  the  sale  of 
the  concession  was  fraudulent,  and  it  was  ordered  to  be  set 
aside,  and  that  the  money  should  be  returned ;  and,  as 
above  mentioned,  a  declaration  was  added  that  the  plain- 
tiffs, the  appellants,  should  be  at  liberty  to  prove  in  tne  se- 
questrated suit  in  Scotland  against  the  estates  of  the  Lawsons 
for  the  sum  in  question. 

On  the  13th  of  April,  1877,  this  decree  was  affirmed  bv  the 
Court  of  Appeal  (*|.     Thereupon  the  appellants  lodged  the 
present  claim.     Tne  trustee  rejected  it,  contending  that  it 
was  the  same  identical  claim  as  formerly  rejected  by  him, 
the  only  difference  being  the  amount  of  interest ;  and  that 
in  the  former  procedure  in  Scotland  the  appellants  had  full 
806]    opportunity  to  substantiate  *the  allegations  con- 
tained in  the  finally  amended  bill  in  chancery.    Again  a 
condescendence  was  ordered,  and  a  pleading  on  both  sides 
took  place.     The  appellants  again  put  their  claim  upon  the 
allegations  contained  in  the  bill  filed  in  the  Court  of  Chan- 
cery ;  but  this  time  they  added  that  they  claimed  upon  the 
allegations  of  that  bill  as  thirdly  and  finally  amended  on 
the  3d  of  March,  1874. 

The  only  material  matters  which  are  alleged  not  to  have 
been  stated,  or  pleaded  upon  bv  the  appellants,  in  their 
condescendence  and  pleas,  in.  the  former  appeal  to  this 

0)  6  Oh.  D.,  8M  ;  22  Eng.  R.,  167. 
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House,  are  set  out  in  the  6th  article  of  their  condescendence 
in  this  appeal,  which  was  as  follows : 

The  said  judgments  of  the  Court  of  Session  and  of  the 
House  of  Lords  were  pronounced  upon  the  questions  be- 
tween the  parties,  as  presented  on  the  record  in  the  said  ap- 
peal, which  differed  from  the  case  made  by  the  thirdly 
re  amended  bill  and  the  evidence  led  before  the  Court  of 
Chancery.  The  House  of  Lords  pronounced  no  opinion  on 
the  case  raised  by  the  thirdly  re-amended  bill,  and  the  other 

E leadings  and  evidence  before  the  Court  of  Chancery.  Their 
ordships'  judgments  are  referred  to  from  which  it  appears 
that  the  question  raised  by  the  present  claim  is  not  res 
judicata.  There  were  several  matters  which  were  pleaded 
in  the  thirdly  re-amended  bill,  and  which  emerged  in  the 
course  of  the  chancery  suit  already  referred  to,  and  on  which 
the  decisions  in  that  suit  proceeded,  which  were  not  stated 
or  pleaded  upon  by  the  appellants  in  their  condescendence 
and  pleas  in  the  said  former  appeal,  and  which  were  not 
known  to  them  at  the  time  of  the  closing  of  the  record  in 
the  said  appeal.  -  The  statements  made  in  answer  are  denied, 
and  it  is  explained  that  until  the  several  answers  of  Engel- 
bach,  and  Keir  and  Ramsden,  filed  respectively  on  the  12th 
of  January,  23d  of  April,  and  the  27th  of  April,  1874,  were 
put  in  in  the  chancery  suit,  the  appellants  had  little  or  no 
knowledge  of  the  history  of  the  formation  of  the  company, 
and  most  of  the  fraudulent  transactions  relating  thereto,  as 
for  instance  the  alteration  of  its  shares  for  Stock  Exchange 
purposes, — the  agreement  to  pay  £15,000  as  a  bribe  to  En- 
gelbach  and  Keir,  in  order  to  induce  them  to  accept  the 
title, — the  circumstances  under  which  the  requisitions  were 
waived,  and  the  title  accepted,  and  the  several  deeds  and 
agreements  prepared  and  executed  by  which  the  concession 
was  foisted  on  the  company ;  and  further,  it  was  not  until 
the  discovery  of  documents  obtained  in  the  suit,  and  the 
oral  examination  of  parties  and  witnesses  at  the  hearing 
(during  November  and  December,  1876),  in  particular  of 
Ogle,  Forsyth,  and  Henry  Graham  Lawson,  that  evidence 
was  obtained  to  connect  the  firm  of  Peter  Lawson  &  Son, 
and  the  individual  members  thereof,  with  the  fraudulent 
scheme  charged  against  them  by  the  thirdly  re-amended 
bill,  and  with  the  additional  acts  of  fraud  and  misrepresen- 
tation in  connection  with  the  concession  and  the  company 
hereinafter  condescended  upon. 

The  answer  of  the  respondent  was  as  follows : 

Admitted  that  the  said  judgment  was  pronounced  on  a 
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closed  record,  which  is  referred  to  for  its  terms.  Quoad 
ultra  denied.  Explained  that  the  only  matter  pleaded 
807J  *upon  in  the  chancery  suit  (as  appearing  from  the 
finally  amended  bill  filed  by  the  appellants  therein),  and 
not  specially  pleaded  upon  in  the  closed  record  in  the  for- 
mer appeal,  was  the  alleged  payment  of  a  sum  of  £15,000  by 
the  promoters  of  the  company  to  Messrs.  Engelbach  and  Keir, 
which  payment,  and  the  particulars  connected  therewith, 
were  known  to  the  appellants  long  prior  to  the  closing  of  the 
record  in  said  former  appeal,  and  prior  to  the  lodging  of  the 
original  condescendence  in  said  appeal,  having  been  set  forth 
in  the  anwer  tiled  for  John  Ogle  in  said  chancery  suit  on  the 
22d  of  November,  1873.  Explained  further,  that  the  said 
alleged  payment  was  the  subject  of  proof  and  discussion  in 
the  said  former  appeal,  the  whole  proceedings  in  which  are 
referred  to,  and  held  as  repeated  brevitatls  cauds. 

The  appellants  maintained  that  the  decree  of  Vice-Chan- 
cellor  Malins  was  entitled  to  receive  effect,  because  it  pro- 
ceeded (1)  upon  the  consideration  of  matters  which  were 
noviter  veniens  in  notitiam^  and  were  not  founded  on  in  the 
former  case  in  the  Court  of  Session ;  and  (2)  because  the 
present  claim  was  founded  on  a  new  medium  condudendi^ 
which  was  not  founded  on,  nor  adjudicated  upon  in  the 
former  claim. 

The  pleas  in  law  for  the  appellants  were : 

(1.)  In  respect  of  the  decree  of  the  Chancery  Division  of 
the  High  Court  of  Justice,  mentioned  in  the  affidavit,  the  ap- 
pellants are  entitled  to  be  ranked  on  the  sequestrated  estates 
of  Peter  Lawson  &  Son,  and  of  the  individual  members  of 
the  firm,  in  terms  of  the  claim.  (2.)  The  said  decree  having 
been  pronounced  against  the  respondent  by  a  court  of  com- 
petent jurisdiction,  and  in  a  suit  in  which  he  appeared,  and 
throughout  defended,  falls  to  be  given  effect  to.  (4.)  The 
judgments  of  the  Court  of  Session  and  the  House  of  Lords 
aflBrming  the  respondent's  former  deliverance  do  not  decide 
the  question  raised  by  the  present  appeal,  and  it  is  therefore 
not  res  judicata,  (6.)  The  bankrupts,  Peter  Lawson  &  Son, 
and  the  individual  members  thereof,  having,  as  set  forth  oa 
record,  fraudulently  conspired  with  the  other  parties  there 
mentioned  to  induce  the  appellants,  by  means  of  fraud,  to 
pay  £65,000  for  a  valueless  subject,  they  are,  along  with  the 
other  said  parties,  jointly  and  severally  liable  to  the  appel- 
lants in  reparation  to  the  amount  claimed. 

The  pleas  in  law  for  the  respondent  were : 
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(1.)  Res  jvdicata.  The  present  claim  is  based  on  the 
same  medium  as  the  claim  adjudicated  on  under  the  former 
appeal.  (2.)  The  whole  material  averments  of  the  appel- 
lants having  been  made  in  the  former  appeal,  or  having  been 
competent  to  be  made  therein  and  omitted,  the  appellants 
are  not  entitled  to  a  re-trial  of  the  case.  (3.)  The  decree  of 
the  High  Court  of  Justice  founded  on  is  ineffectual  to  de- 
termine the  validity  of  the  appellants'  claim  in  the  seques- 
tration, &c. 

On  the  10th  of  April,  1878,.  the  Lord  Ordinary  (Lord 
Adam)  sustained  the  respondent's  plea  of  res  judicata;  and 
affirmed  his  *deliverance,  rejecting  the  claim  of  the  [808 
appellants.  This  interlocutor  was  adhered  to  by  the  First 
Division  of  the  Court  of  Session  on  the  5th  of  July,  1878  (*). 

On  appeal  to  this  House, 

Mr.  Davey,  Q.C.,  and  Mr.  Alexander  Young ^  appeared 
for  the  appellants. 

Mr.  Cohen^  Q.C.,  and  Mr.  Mackintosh^  were  heard  for  the 
respondent. 

The  following  cases  were  commented  on:  Hunter  v. 
Steward— AeiQiiGe  of  res  judicata  cannot  be  sustained  where 
grounds  of  relief  alleged  by  the  bills  are  different  (") ;  Kin- 
lochs  V.  Oliphant  {*) ;  Paton  v.  Sterling — competent  and 
omitted  (*) ;  Moss  v.  Anglo- Egyptian  Navigation  Company 
— res  judicata  (*) ;  Ma^oncdd  v.  Macdonald  (•) ;  Barrs  v. 
Jackson — opinion  of  Knight  Bruce,  V.C.,  and  civil  law 
cited  C);  Duchess  of  Kingston^ s  Case^  and  Doe  v.  Oliver ^ 
and  notes  thereon  (') ;  Oodard  v.  Oray — examinability  of 
foreign  judgment  (•) ;  HowUtt  v.  Tarte — estoppel  (**) ;  New 
Sorribrero  Phosphate  Company  v.  Erlanger — fraud — rescis- 
sion of  contract  (") ;  Bagnall  v.  Carlten  (") ;  Lindsay  Pe- 
troleum Company  v.  Hurd  (") ;  Stewart  v.  Stewart  (") ; 
JSouthgate  v.  Montgomerie — foreign  decree  (") ;  Hoy  v.  Kirk- 
land  ('*) ;  Ooetze  v.  Aders,  Preyer  &  Co.  (") ;  Erskine  4,  3, 
4;  Stair  4,  1,  44,  and  4,  40,  16  ;  s.  127  of  19  &  20  Vict.  c.  79  ; 

(>)  Ckjurt  Sess.  Caa.,  4th  Series,  vol.  v,        («)  2  Sm.  L.  C,  8th  ed.,  at  pp.  784, 

p.    1126;    Scottish  Law  Rep.,  vol.  xv,  801,880,887,889. 
p.  666.  (»)  Law  Rep.,  6  Q.  B.,  139;  40  L.  J. 

(«)  4  D.  F.  A  J.,  168,  and  at  pp.  176,  (Q.B.),  62. 
179 ;  81  L.  J.  (Ch.),  346.  (»»)  10  C.  B.  (N.S.),  818.  # 

(»)  MoiT.  Die,  12,233.  {»)  5  Ch.  D.,  73 ;  21  Eng.  R.,  798. 

(*)  Ibid,  12,229.  (»«)  6  Ch.  D.,  371 ;  28  Eng.  R.,  1. 

(»)  Law  Rep.,  1  Ch.  App.,  108.  ('»)  Law  Rep.,  6  P.  C,  221. 

(•)  Court  Sess.  Cas.,  2d  Series,  vol.  ii,       (")  Court  Sess.   Cas.,  Ist   Series,  vol 

p.  889:  affirmed,  1  Bell's  App.,  819.  xvi,  p.  632. 

0)  1   Y.   «k   C.  Ch..  686,  at  pp.  687,       (")  Ibid,  Ist  Series,  vol.  xv,  p.  607. 
589;  on  appeal  reversed,  1  Phil.,  682.  (>*)  Ibid,  2d  Series,  vol.  xvi,  p.  61. 

(")  Ibid,  4th  Series,  vol  ii,  p.  160. 
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Bee  also  Oillespie  v.  Mussel  (*) ;  Slrathmore  v.  Strathmjor^s 
TYustees  (') ;  Wilkie  v.  Cathcari — question  of  jurisdiction ('). 
809]     *The  Law  Peers  delivered  the  following  opinions: 

Earl  Cairns,  L.C.  :  Mv  Lords,  tliis  case  has  been  ar- 
gued with  great  force  and  ability  by  the  learned  counsel  for 
the  appellants  and  the  respondent ;  but  in  the  view  which  I 
take  of  the  case  it  will  not  be  necessary  that  I  should  go  at 
any  great  length  into  many  of  the  questions  which  have 
been  brought  before  your  Lordships.  With  regard  to  the 
point  which  really  has  to  be  determined  the  narrative  of  the 
facts  seems  to  me  to  lie  in  a  very  small  compass. 

My  Lords,  in  the  year  1873,  there  being  a  sequestration  of 
the  firm  of  Lawson  &  Sons,  in  Edinburgh,  a  claim  was  made 
by  a  person  who  represented  the  Phosphate  Sewage  Com- 

¥any,  the  present  appellants,  to  prove  for  a  particular  debt, 
he  character  of  that  debt  he  described  in  the  document 
which  made  the  claim.  He  described  it  in  this  way:— he 
said  there  was  due  and  owing  a  very  large  sum  (£70,000  and 
upwards)  by  the  bankrupts  to  the  rhosphate  Sewage  Com- 
pany, "under  the  circumstances  set  forth  at  length  in  the 
bill  of  complaint  in  chancery  "  (that  is,  in  the  chancery  of 
England),  *' filed  on  the  19th  of  April,  1873,  between"  certain 
persons  there  mentioned,  "and  as  concluded  for  under  the 
first  item  of  the  prayer  of  the  said  bill  of  complaint,  a 
printed  copy  of  which  bill  is  signed  by  the  deponent,"  **and 
is  herewith  produced  and  held  as  repeated  brevitatis  caiisdf^ 
that  is  to  say,  his  case  was,  I  have  filed  a  bill  in  the  Goart 
of  Chancery  in  England,  and  I  have  described  in  that  bill 
the  circumstances  under  which  I  claim  this  debt  against  the 
estate  under  sequestration,  and  I  hand  in  the  bill  as  a  nar- 
rative of  the  facts  on  which  my  claim  is  founded.  The 
trustee  under  the  sequestration  refused  to  admit  the  claim, 
an  appeal  was  made  from  the  trustee's  decision  to  the  Court 
of  Session  in  the  ordinary  way,  a  pleading  was  ordered  to 
take  place,  and  there  was  a  condescendence  and  an  answer. 
The  condescendence  again  referred  in  terms  to  the  bill  of 
complaint,  which  was  then  pending  in  the  Court  of  Chancery 
in  England,  and  repeated  the  allegations  contained  in  that 
bill  of  complaint,  that  bill  of  complaint  having  been  filed, 
as  I  have  stated,  on  the  19th  of  April,  1873.  The  case  npon 
that  condescendence  and  upon  those  facts,  came  before  the 
810]  Lord  Ordinary  and  the  Court  of  Session  in  *Scotland, 
and  ultimately  came  before  your  Lordships'  House.     The 

(M  Court  Sess.  Cas.,  8d  Series,  vol  xix,        (»)  Court  Sess.  Cas.,  8d  Series,  voL  ix, 
p,  b97;  on  appeal,  3  Macq.,  767.  p.  168. 

(')  Ibid,  Ist  Series,  vol.  xi,  p.  644. 
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result  of  the  decision  was  that  the  Phosphate  Sewage  Com> 
pany,  represented  by  their  liquidator,  were  held  not  to  have 
proved  and  not  to  be  entitled  to,  the  debt  which  they  claimed 
against  the  estate  under  sequestration.  That  is  res  judicata 
upon  those  facts,  and  upon  those  materials  to  which  I  have 
referred,  and  there  is  no  question  that  it  cannot  now  in  any 
way  be  set  aside ;  that  decision  stands  as  perfect  and  com> 
plete  law. 

Then  the  bill  of  complaint  which  was  pending,  as  I  have 
stated^  in  the  Court  of  Chancery  in  England,  went  on  in  the 
ordinary  course  of  chancery  litigation  in  this  country.  The 
bill  was  amended  in  a  manner  which  I  shall  afterwards  men- 
tion, and  it  came  on  for  hearing  in  the  Court  of  Chancery, 
and  a  decree  was  made  by  the  primary  judge,  and  affirmed 
by  the  Court  of  Appeal,  declaring  that  the  Phosphate  Com- 
pany were  entitled  against  certain  parties  to  that  litigation 
to  relief,  and  to  be  paid  a  large  sum  of  money.  One  of 
these  was  the  trustee  of  this  sequestrated  estate.  Of  course, 
against  him  there  could  be  no  order  that  he  should  pay  any 
money,  for  he  was  not  personally  liable ;  and  against  the 
sequestrated  estate  there  could  be  no  order,  because  it  was 
not  within  the  jurisdiction  or  under  the  administration  of 
the  Court  of  Chancery  in  England.  But  a  declaration  was 
made  (I  will  not  stop  to  consider  whether  it  was  entirely  in 
accordance  with  international  comity  or  not)  that  the  plain- 
tiffs in  that  suit,  the  Phosphate  Company,  should  be  entitled 
to  ^o  in  and  prove  in  tne  sequestration  suit  in  Scotland 
against  the  estate  of  the  Lawsons  for  the  sum  in  question. 
That  having  been  done,  the  Phosphate  Company  again  ap- 
plied in  Scotland  to  the  sequestrator. 

I  have  mentioned  this  suit  in  the  Court  of  Chancery  in 
England,  but  it  really  appears  to  me  that  the  case  need  not 
be  embarrassed  with  any  question  as  to  a  foreign  judgment, 
or  the  validity  or  the  examinability  of  a  foreign  judgment. 
When  I  find  an  application  again  made  to  the  sequestrator 
in  Scotland,  it  seems  to  me  that  it  is  just  as  if  the  application 
Lad  been  made  de  novo  in  the  sequestration  in  Scotland, 
without  there  having  been  in  the  meantime  any  judgment  in 
a  court  in  England  at  all,  and  that  the  application  in  Scotland 
must  be  judged  of  just  as  if  a  fresh  proceeding  or  a  fresh  suit 
had  been  instituted  in  Scotland. 

*Now,  what  was  the  fresh  proceeding,  and  what  was  [81 1 
the  fresh  application  in  Scotland?  The  Phosphate  Com- 
pany again  applied  to  the  sequestrator,  and  again  applied 
upon  a  document  which  was  the  foundation  ot'  tlie  claim, 
and  this  time  the  Phosphate  Company  in  its  document  of 
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claim  said,  We  apply  by  virtue  of  a  decree,  and  for  pay- 
ment of  the  sam  mentioned  in  a  decree,  of  the  Court  of 
Chancery  in  England.  The  sequestrator  refused  the  claim ; 
and,  as  before,  the  question  came  before  the  Lord  Ordinary 
and  the  Court  of  Session,  and,  as  before,  a  condescendence 
was  ordered,  and  a  pleading  upon  both  sides.  At  the  out- 
set, when  the  condescendence  is  looked  at,  you  find  that  the 
Phosphate  Company  again  put  their  claim  upon  the  alle^ 
tions  contained  in  the  bill  filed  in  the  Court  of  Chancery  in 
England ;  but  this  time,  in  place  of  saving  that  they  claim 
upon  the  allegations  of  the  bill  filed  in  the  Court  of  Chancery 
in  England  on  the  19th  of  April,  1873,  they  say  they  claim 
on  the  allegations  of  that  bill  as  thirdly  amended  on  the 
3d  of  March,  1874. 

Of  course,  if  they  had  claimed  on  the  allegations  con- 
tained in  the  bill  filed  on  the  19th  of  April,  1873,  there  would 
have  been  nothing  to  argue ;  the  case  would  have  been  ab- 
surd, and  at  once  out  of  court.  The  only  color  upon  which 
the  second  action  in  Scotland  can  be  supported  is  whatever 
difference  there  may  be  found  to  be  between  the  allegations 
in  the  bill  filed  originally  on  the  19th  of  April,  1873,  and  the 
bill  as  amended  on  the  3d  of  March,  1874.  If  there  is  no 
difference,  then  the  case  is  just  as  hopeless  as  if  it  had  been 
launched  upon  a  repetition  of  the  allegations  in  the  original 
bill.  If  there  is  a  difference  we  must  ascertain  what  that 
difference  is,  and  whether  it  will  afford  a  ground  for  a  new 
action  without  the  bar  of  res  judicata  being  pleadable;  and 
secondly,  whether  this  new  and  different  matter  was  matter 
which  was  in  the  knowledge  of  the  Phosphate  Sewage  Com- 
pany at  the  time  when  the  first  suit  was  disposed  of. 

Now,  my  Lords,  what  is  the  difference  ?  The  difference 
appears  in  certain  red  ink  alterations  which  represent  the 
ultimate  amendments  of  the  bill  in  chancery.  I  need  not 
go  through  them  in  detail,  because  it  is  admitted  that  among 
those  red  ink  alterations  there  is  only  one  that  has  any  bear- 
ing at  all  upon  the  case,  or  assumes  the  appearance  of  a  new 
812]  ingredient  in  the  case,  and  that  *i8  an  allegation  that 
of  the  purchase-money  mentioned  in  the  bill  as  it  originally 
stood,  and  the  repetition  of  which  was  sought,  namely, 
£65,000,  while  £50,000  was  to  be  paid  to  Hartmont,  Lawson, 
Son  &  Ogle  in  certain  shares,  they  agreed  between  them- 
selves that  £15,000  should  be  paid  to  the  defendants  Engle- 
bach  and  Keir.  It  is  said  now  that  that  was  a  circumstance 
which  gave  a  still  more  fraudulent  character  to  the  trans- 
action than  it  originally  possessed,  and  that  that  is  a  material 
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difference  between  the  original  statements  and  the  state- 
ments by  amendment. 

I  must,  however,  stop  here  for  the  purpose  of  observing 
that  when  I  turn  to  the  prayer  of  the  bill  after  this  amend- 
ment, I  find  that  in  the  prayer  of  the  bill,  ranging  over  ten 
paragraphs,  there  is  no  alteration  whatever  in  the  amended 
bill  except  in  the  first  paragrsTph,  and  it  was  upon  the  con- 
clusions of  the  first  paragraph  that  the  claim  in  the  original 
suit  in  Scotland  was  founded.  Now,  my  Lords,  what  is  the 
alteration  which  is  made  in  the  first  paragraph  of  the  prayer? 
There  is  no  alteration  whatever  as  regards  tne  claim  that  the 
estate  of  Lawson  &  Sons,  and  the  otner  persons  mentioned 
should  be  held  liable  to  repay  the  £66,000  and  interest. 
The  only  alteration  is  this;  there  is  added  an  alternative 
prayer,  which  for  the  present  purpose  may  be  entirely  put 
out  of  the  case,  but  which  seems  to  exhibit  what  was  con- 
sidered by  the  pleader  to  be  the  materiality  of  this  ques- 
tion as  to  the  £15,000.  The  alternative  prayer  is  this  :  "Or 
if  this  court  shall  not  think  fit  to  set  aside  the  said  pur- 
chase altogether,  the  said  above  named  defendants  may  be 
decreed  to  replace  the  sum  of  £16,000  improperly  paid  in 
shares  to  the  defendants  Englebach  and  Keir  in  excess  of 
the  purchase-moneys  payable  to  the  vendors." 

The  idea,  therefore,  does  not  at  this  time  seem  to  have 
been  that  the  question  of  the  payment  to  Englebach  and 
Keir  of  £16,000,  introduced  by  way  of  amendment,  gave  any 
new  aspect  or  any  new  strength  to  the  main  case  alleged  by 
the  bill,  the  case  for  the  repetition  of  the  whole  purchase- 
money,  but  that  it  gave  rise  to  a  separate  and  independent 
and  alternative  relief  which  might  become  available  if  the 
other  relief  primarily  sought  were  not  given,  namely,  the 
relief  to  have  back  the  £16,000  upon  the  ground  I  have  men- 
tioned. That  is  entirely  out  of  the  case,  ^because  [813 
that  relief  was  not  ultimately  given.  The  result  therefore  is 
this,  that  as  I  read  the  bill,  although  it  is  true  there  is  this 
difference  between  the  original  bill  and  the  amended  bill, 
that  whereas  in  the  original  bill  nothing  was  said  specific- 
ally or  particularly  about  this  £16,000,  it  is  mentioned  par- 
ticularly in  the  amended  bill,  and  is  mentioned,  I  will 
concede,  in  a  way  that  may  add  an  additional  particle  of 
proof  of  fraud,  yet  it  is  mentioned  as  a  separate  ground  for 
relief  which  has  become  immaterial. 

Before  I  consider  whether  the  addition  of  an  additional 
ingredient  as  to  fraud  would  become  material,  the  question 
arises,  when  did  the  plaintiffs  know  of  this  payment  of  the 
£15,000  ?     Now,  my  Lords,  here  the  dates  are  material.     The 
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bill  was  amended,  as  I  have  said,  and  assumed  its  final  shape 
on  the  3d  of  March,  1874.  The  statement  in  the  present  con- 
descendence on  that  subject  is  this,  "There  were  several 
matters  which  were  pleaded  in  the  thirdly  re-amended  bill, 
and  which  emerged  in  the  course  of  the  chancery  suit  already 
referred  to,  and  on  which  the  decisions  in  that  suit  pro- 
ceeded, which'  were  not  stated  or  pleaded  upon  by  the  ap- 
pellants in  their  condescendence  and  pleas  in  their  said 
former  appeal,  and  which  were  not  known  to  them  at  the 
time  of  the  closing  of  the  record  in  the  said  appeal.  The 
statements  made  in  answer  are  denied,  and  it  is  explained 
that  until  the  several  answers  of  Englebach  and  Keirand 
Ramsden,  filed  respectively  on  the  12th  of  January,  23d  of 
April,  and  27th  of  April,  1874,  were  put  in  in  the  cbanceiy 
suit,  the  appellants  had  little  or  no  knowledge  of  the  history 
of  the  formation  of  the  company,  and  most  of  the  fraud- 
ulent transactions  relating  thereto,  as  for  instance,  the 
alteration  of  its  shares  for  Stock  Exchange  purposes,  the 
agreement  to  pay  £16,000  as  a  bribe  to  Englebach  and  Keir 
in  order  to  induce  them  to  accept  the  title,  the  circum- 
stances under  which  the  requisitions  were  waived,  and  the 
title  accepted,  and  the  several  deeds  and  agreements  pre- 
pared and  executed  by  which  the  concession  was  foistea  on 
the  company."  Then  they  go  on  to  say  that  they  had  not 
a  discovery  of  the  documents  until  afterwards. 

Now,  my  Lords,  taking  that  as  it  is  stated,  it  would 
appear  that  certainly  at  the  latest,  on  the  27th  of  April, 
814]  1874,  they  had  knowledge  *of  it.  It  must  of  course 
have  been  known  to  them  before  that :  it  must  have  beeu 
known  to  them  on  the  3d  of  March,  when  the  bill  was 
amended ;  indeed,  on  the  12th  of  January  they  must  have 
had  some  knowledge  by  the  answer.  But  we  have  now  this 
clearly,  that  in  the  answer  of  the  defendant  Ogle,  which  was 
put  in  on  the  22d  of  November,  1873,  there  was  a  statement 
that  this  £16,000  had  been  paid. 

My  Lords,  your  Lordships  are  informed  by  the  learned 
judges  of  the  Court  of  Session  that  although  the  record  was 
closed  in  the  original  proceeding  in  Scotland  before  the  3d 
of  March,  1874,  the  proof  was  not  led  in  it  until  the  16th  of 
June,  1874,  and  that  it  would  have  been  competent,  and 
almost  a  matter  of  course,  for  the  Phosphate  Company  at 
any  time  before  the  proof  was  led,  on  ascertaining  this  ad- 
ditional fact  or  these  additional  facts,  if  they  considered 
them  material,  to  have  applied  to  open  the  record  and  close 
it  again,  and  led  their  proof  upon  the  whole  of  the  facts 
which  had  thus  come  to  their  knowledge. 


\    ' 
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Now,  my  Lords,  these  being  the  facts  of  the  case,  my  first 
observation  is  this.  As  I  understand  the  law  with  regard  to 
resjudicata^  it  is  not  the  case,  and  it  would  be  intolerable 
if  it  were  the  case,  that  a  party  who  has  been  unsuccessful 
in  a  litigation  can  be  allowed  to  reopen  that  litigation  by 
merely  saying,  that  since  the  former  litigation  there  is  an- 
other fact  going  exactly  in  the  same  direction  with  the  facts 
stated  before,  leading  up  to  the  same  relief  which  I  asked 
for  before,  but  it  being  in  addition  to  the  facts  which  I  have 
mentioned,  it  ought  now  to  be  allowed  to  be  the  foundation 
of  a  new  litigation,  and  I  should  be  allowed  to  commence  a 
new  litigation  merely  upon  the  allegation  of  this  additional 
fact.  My  Lords,  the  only  way  in  which  that  could  possibly 
be  admitted  would  be  if  the  litigant  were  prepared  to  say, 
I  will  show  you  that  this  is  a  fact  which  entirely  changes 
the  aspect  of  the  case,  and  I  will  show  you  further  that  it  was 
not,  and  could  not  by  reasonable  diligence  have  been,  ascer- 
tained by  me  before.  Now  I  do  not  stop  to  consider  whether 
the  fact  here,  if  it  had  come  under  the  description  which  is 
represented  by  the  words  res  noviter  veniens  in  notitiam, 
would  have  been  sufBcient  to  have  changed  the  whole  aspect 
of  the  case.  I  very  much  doubt  it.  It  appears  to  me  to  be 
nothing  more  than  an  additional  ingredient  *which  [815 
alone  would  not  have  been  suflScient  to  give  a  right  to  relief 
which  otherwise  the  parties  were  not  entitled  lo.  But  it  is  un- 
necessary to  dwell  upon  that,  because  it  is  perfectly  clear 
upon  the  statement  of  the  present  appellants  themselves  that 
this  fact  was  within  their  knowledge  before  their  proof  was  led 
in  the  former  action,  and  they  were  lust  as  free  to  have  had 
the  record  opened  and  to  have  had  it  stated,  as  if  it  had 
come  to  their  knowledge  before  the  record  was  closed. 

My  Lords,  that  being  so,  it  appears  to  me  that  it  would 
be  contrary  to  the  whole  principle  upon  which  litigation 
tinder  the  rule  of  res  judicata  is  made  to  be  final,  to  allow 
this  litigation  to  be  reopened  upon  the  ground  which  is  al- 
leged. It  appears  to  me  that  looking  at  this,  as  we  must 
look  at  it,  as  a  fresh  litigation  commenced  in  Scotland,  those 
who  are  commencing  it  have  nothing  upon  which  they  can 
base  it,  except  an  allegation  that  there  was  not  in  the  former 
litigation  a  mention  made  of  the  payment  of  this  £16,000 
and  of  the  shares  into  which  it  was  turned,  and  that  those 
facts  not  having  been  mentioned  upon  the  former  occasion, 
the  Phosphate  Company  should  therefore  be  allowed  to  have 
a  new  litigation  in  order  to  introduce  thos^  facts.  They  are 
met  at  once  by  the  circumstance  that  the  facts  were  within 
their  knowledge,  and  that  they  might  have  taken  proceed- 
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ings  to  have  brought  them  before  the  court  on  the  former 
occasion. 

It  appears  to  me,  my  Lords,  that  the  unanimons  decision 
of  the  learned  judges  of  the  court  below,  the  Lord  Ordinary, 
and  the  Lords  of  Session,  is  one  which  is  entirely  satisfac- 
tory {*).  I  do  not  go  into  any  greater  detail,  because  the 
case  has  been  so  fully  and  so  satisfactorily  disposed  of  by 
them.  I  shall  simply  submit  to  your  Lordships  that  this 
appeal  should  be  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
opinion  which  has  been  delivered  by  my  noble  and  learned 
friend  on  the  woolsack. 

I  confess  that  during  a  portion  of  the  argument  I  was 
very  much  struck  by  the  length  to  which  it  was  supposed 
that  the  doctrine  could  be  pushed  of  amending  a  case  by 
816]  introducing  *matter  which  was  in  the  knowledge  of 
the  parties  making  the  claim,  provided  only  that  that  new 
matter  would  give  them  a  new  and  additional  cause  for  ad- 
vancing their  suit,  and  a  new  and  additional  right  to  have 
that  suit  decided  in  their  favor.  I  asked  during  the  ai^u- 
ment  for  authority — for  a  reference  to  anv  case  in  which 
persons  had  been  allowed  to  do  that  when  they  had  had  full 
knowledge  of  the  various  ingredients  making  up  a  case  of 
fraud,  which  materials  in  many  cases  are  extremely  abun- 
dant, but  had  exercised  the  right  of  keeping  back  a  portion 
of  those  materials  within  their  knowledge  which  might  pos- 
sibly have  led  to  some  variation  in  the  relief  granted,  and 
which  were  but  part  of  the  one  great  scheme  of  fraud,  and 
were  treated  by  them  in  the  last  instance  as  part  of  the  one 
great  scheme  of  fraud,  by  which  they  were  deceived,  and  in 
respect  of  which,  as  in  the  present  case,  in  the  Court  of 
Chancery  in  England  they  obtained  relief. 

The  course  which  this  cause  took  in  the  Court  of  Chancery 
was  this :  The  record  alleged  certan  indicia  of  fraud  which 
seem  to  have  been  sufficient  in  the  minds  of  the  judges  of 
that  court,  and  not  to  have  been  at  all  set  aside.  The  indi- 
cia alleged  seemed  to  them  sufficient  to  establish  the  case  as 
alleged  in  the  iirst  claim  in  that  suit.  Afterwards  it  was 
found  that  there  was  an  additional  and  a  considerable  evi- 
dence of  fraud,  namely,  the  bribing  of  an  agent  who  had 
been  employed  in  carrying  the  transaction  into  effect  That 
seenas  to  have  been  discovered  after  the  filing  of  the  original 
bill  in  the  suit  below,  but  in  time  to  have  it  inserted  by  way 
of  amendment  in  the  bill  which  was  amended  about  a  year 
afterwards,  and  in  time  to  have  it  inserted  also,  if  the  parties 

Q)  Court  Seas.  Cas.,  4th  Series,  vol  v,  p.  1125. 
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had  chosen  so  to  do,  in  the  record  in  the  litigation  which 
they  were  carrying  on  in  Scotland  in  reference  to  establish- 
ing a  claim  against  the  estate  of  Lawson  &  Sons.  They 
failed  upon  the  previous  occasion,  as  has  been  described  by 
my  noble  and  learned  friend  on  the  woolsack,  in  the  ^courts 
of  Scotland,  and  ultimately  in  this  House. 

The  additional  matter  seems  to  have  come  to  the  knowl- 
edge of  the  parties,  who  are  the  appellants  in  the-  present 
case,  between  the  period  of  their  filing  their  original  bill  in 
chancery  and  the  period  of  their  amending  it  on  the  3d  of 
March,  1874.     Probably,  the  first  intimation  which  they  re- 
ceived of  it  was  derived  from  the  *answer  of  Ogle,  to    [817 
which  reference  has  been  made.     What  was  done  upon  that 
occasion?    No  doubt  it  was  an  instance  of  gross  fraud. 
That  must  be  the  character  of  an  attempt  to  bribe  the  agent 
of  any  person  with  whom  you  are  dealing  with  respect  to  a 
parchase,  or  a  sale,  for  it  would  be  the  same  in  either  case,  in 
order  to  bring  you,  the  purchaser  or  the  vendor  as  the  case 
may  be,  into  a  position  in  which  by  false  representations, 
or  by  silence  where  there  ought  to  have  been  disclosure  on 
^  the  part  of  your  agent,  you  are  led,  believing  your  agent  to 
be  honest,  into  either  the  sale  or  the  purchase  in  question, 
which  you  desire  to  get  rid  of.     If  it  had  been  a  case  of  a 
sale  of  your  own  property,  the  agent  could  not  so  well  be 
bribed  out  of  the  fund  which  was  to  be  produced  as  the  re- 
sult of  the  fraud  ;  but  in  the  case  of  a  purchase,  of  course, 
there  are  ways  and  means,  some  of  which  were  adopted  in 
this  case  according  to  the  statements  before  us,  of  bribing 
the  agent  by  giving  him  a  share  of  the  purchase- money  which 
is  to  be  obtained  by  means  of  his  agency  and  his  fraud. 
When  that  takes  place  there  are  two  or  three  ways  in  which 
the  fraud  may  be  perpetrated,  and  two  or  three  methods 
also  in  which  the  person  defrauded  may  secure  a  right  to 
be  recouped  in  respect  of  the  injury  he  has  thereby  sustained. 
Either  he  may  do  as  has  been  done  in  the  case  of  this  bill  in 
which  this  fraud  of  paying  the  briber  was  brought  forward, 
either  he  may  say,  If  you  do  not  give  me  the  larger  relief 
which  I  think  I  am  entitled  to  (and  which  he  ultimately 
obtained  in  chancery),  at  least  set  me  right  with  my  agent 
and  take  care  that  I  have  the  £16,000  which  he  has  received, 
or  obtained  a  right  to  receive,  as  between  himself  and  his 
co-conspirators,  whatever  may  become  of  the  larger  claim  I 
make.     But  ultimately  the  larger  claim  was  sustained,  and 
therefore  the  £16,000  was  at  once  put  out  of  the  (Question. 
Or  a  second  point  upon  which  he  may  rely  is  this  :  This 
was  a  portion  of  the  fraud  I  alleged  in  my  original  bill ;  my 
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original  bill  stated  a  case  of  fraud  upon  which  I  said  I  was 
entitled  to  relief,  but  I  can  now  fortify  it  by  showing  that 
he  ought  to  have  protected  me,  namely,  my  own  agent,  has 
been  himself  a  party  to  the  fraud  and  has  been  a  co  con- 
spirator with  the  rest  in  endeavoring  to  defraud  me  of  my 
money.  That  is  only  an  additional  proof  of  the  fraud 
alleged. 

818]    ^Therefore,  my  Lords,  I  come  round  again  to  this 
question,  Is  it  or  is  not  the  law  (I  do  not  know  any  author- 
ity going  to  that  extent)  that  if  a  man  has  been  the  victim 
of  a  fraud  of  this  description  in  the  purchase  of  a  mine  or 
the  like — if  a  man  has  been  led  and  induced  to  become  the 
purchaser  of  property  by  a  variety  of  fraudulent  misrepre- 
sentations— he  may  bring  forward  his  case  and  enter  upon 
a  litigation  for  the  purpose  of  putting  himself  in  the  position 
in  which  he  was  before  the  fraud  was  committed ;  and  that 
he  is  to  be  allowed  to  select  a  certain  number  of  instances 
of  that  conduct  which  led  up  to  the  successful  result  of  the 
fraud,  to  select  as  many  of  those  instances  as  he  may  think 
proper,  and  to  put  them  in  the  forefront  of  his  proceedings 
to  sK  aeide  the  transaction  ;  and  afterwards,  having  a  certain  • 
number  of  other  circumstances  within  his  knowledge,  he  is 
ti)  be  allowed  to  bring  forward  those  circumstances  and  say, 
This  is  a  new  medium  concludendi  with  regard  to  the  case  I 
am  now  bringing  forward  ;  this  will  be  an  independent  case, 
which  I  shall  be  entitled  to  assert.     If  so,  we  might  go 
through  all  the  various  circumstances  and  acts  of  fraud 
which  led  to  the  result ;  we  might  go  through  them  one  by 
one  and  year  by  year,  so  far  as  I  can  see,  according  to  that 
line  of  argument.     From  time  to  time,  as  the  matter  passes 
through  all  the  stages  of  litigation,  the  plaintiff  might  say,  I 
have  now  brought  forward  another  fact;  this  is  the  fact 
which  you  have  not  yet  decided  upon  ;  this  is  not  res  judi- 
cata^ blecause  it  is  a  portion  of  evidence  which  I  have  not 
f  resented  to  your  minds  before  ;  I  have  failed  to  prove,  or 
have  failed  to  satisfy  you  of  the  sufficiency  of  the  proof 
with  respect  to  the  several  facts  I  alleged  in  my  original  at- 
tempt to  obtain  justice,  and  now  I  proceed  to  bring  forward 
other  facts  of  a  still  stronger  character,  which  I  think  will 
persuade  the  court  I  am  addressing  to  give  me  the  relief 
which  upon  the  iBrst  showing  of  the  case  they  were  not  sat- 
isfied to  give  me  upon  the  evidence  I  was   then  able  to 
produce.     My  Lords,  I  should  be  very  much  surprised  if 
,  that  was  held  to  be  the  doctrine  of  any  court,  or  if  in  any 
civilized  country  litigation  could  be  protracted  in  the  end- 
f  Jess  manner  that  it  would  be  if  that  were  the  state  of  the  law. 
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However,  my  Lords,  in  this  case  what  has  happened? 
The  information  was  acquired,  as  has  been  described,  at  a 
time  when  *the  appellant  might  have  introduced  it.  [819 
He  did  introduce  a  statement  of  it  into  the  bill  in  chancery 
by  an  amendment,  and  he  might  have  introduced  it  into 
this  claim  in  the  Scotch  court  by  amendment  also,  as  we  are 
told  by  the  Scotch  judges,  at  the  time  he  became  acquainted 
with  it,  although  it  was  after  the  record  was  closed,  upon 
making  a  due  and  proper  application  to  have  an  opportu- 
nity of  so  stating  his  case.  He  brings  it  in  as  a  simple  in- 
dicium of  fraud  without  insisting  upon  any  other  relief, 
because  he  obtained  from  the  Court  or  Chancery  that  which 
he  considered  much  better  than  the  alternative  relief  which 
he  glanced  at,  but  did  not  further  pursue,  when  he  first 
introduced  the  mention  of  the  bribe  of  £16,000. 

He  having  done  that,  it  appears  to  me  to  be  quite  clear 
that  it  falls  within  the  operation  of  the  plea  put  in  on  the 
other  side  in  this  action  ;  and,  therefore,  all  that  we  can  do 
is  to  follow  the  view  which  has  been  most  clearly  and  ad- 
mirably expressed  in  the  several  judgments  in  the  court  be- 
low (*).  I  think  that  those  learned  judges  have  come  to  the 
right  conclusion,  and  that  their  interlocutor,  which  is  com- 
plained of,  should  be  affirmed,  and  that  this  appeal  ought 
to  be  dismissed  with  costs. 

Lord  Blackburn:  My  Lords,  I  am  so  entirely  of  the 
same  opinion  as  my  two  noble  and  learned  friends  who  have 
already  spoken,  that  I  should  scarcely  have  thought  it  nec- 
essary to  add  anything,  if  it  was  not  that  I  wish  to  point 
out  that  there  are  a  great  many  of  the  topics  which  were 
discussed  in  the  court  below,  and  have  been  here  also  dis- 
cussed at  the  bar,  which  do  not  seem  to  me  to  come  into 
question,  and  upon  which  it  is  not  necessary  to  pronounce 
any  opinion  at  all.  [Having  stated  briefly  the  point  upon 
which  the  case  turned,  as  above,  p.  803.] 

My  Lords,  I  think  the  law  of  Scotland  is  clear  enough, 
that  upon  the  ordinary  action,  where  you  seek  to  recover 
anything,  res  judicata  is  an  answer  subject  to  two  observa- 
tions. The  one  is  that  where  there  is  res  noviter  veniens  in 
notitiam,  which  is  nearly  equivalent  to  saying  that  you 
were  taken  by  surprise  and  have  since  discovered  material 
evidence,  you  have  a  ground  ;  if  there  *is  res  noviter  [820 
veniens  in  notitiam  (I  do  not  at  present  inquire  when  or 
under  what  conditions),  then  the  plea  of  res  judicata  will 
not  avail.  Now  here  it  is  alleged  that  various  matters 
freshly  came  to  the  knowledge  of  the  appellants.     I  will  not 

(»)  Court  Seas.  Gas.,  4th  Series,  vol  v,  p.  1126. 
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weary  your  Lordships  by  repeating  over  again  what  bas 
been  so  clearly  stated  by  the  noble  and  learned  Lord  on  the 
woolsack,  that  all  tjiat  is  alleged  to  have  freshly  come  to 
their  knowledge  is  proved  to  have  come  to  their  knowledge 
at  a  time  when  they  might  have  pleaded  it  in  the  first  pro- 
ceeding before  tiiere  was  the  determination  in  favor  of  the 
trustee.  Secondly,  there  is  a  ground  where  there  is  a  fresh 
medium  concludendi  ;  the  plaintiff  in  the  action  is  not  obliged 
to  join  all  his  media  concludendi  in  one  suit ;  if  he  has  one 
Tnedium  concludendi^  and  fails  in  proving  that,  lie  may 
start  another,  and  that  whether  or  not  he  knew  of  it  at  the 
former  time,  provided  it  be  a  Qe\)arsite  medium  concludendi. 

Now,  my  Lords,  in  the  court  below  it  was  doubted  whether 
an  appeal  against  a  decision  of  a  trustee  in  bankruptcy 
comes  within  this  last  rule,  and  there  was  at  least  a  plausi- 
ble reason  suggested  for  holding  that  it  is  not  like  an  ordi- 
nary action,  and  that  the  parties  appealing  were  bound,  since 
they  did  start  upon  it,  to  produce  their  whole  case  of  claim, 
and  if  they  had  a  score  of  different  media  concludendi  to 
establish  the  fact  that  they  could  prove  against  the  seques- 
tration, they  were  bound  to  bring  them  all  forward.  That  is 
one  of  the  points  which  have  been  discussed  ;  but  it  is  not 
necessary  to  decide  it,  and  I  therefore  say  nothing  more 
about  it. 

Assuming,  however,  that  the  appeal  against  the  decision 
of  the  trustee  is  like  an  ordinary  action,  and  assuming  (what 
I  by  no  means  wish  to  be  supposed  to  say)  that  in  that  case 
vou  may  bring  on  a  fresh  Tnedium  concludendi  although  you 
knew  of  it  before,  there  arises  the  question,  was  what  is  now 
produced  a  fresh  medium  concludendi  f 

One  word  I  may  say  upon  an  argument  which,  however, 
was  almost  abandoned  before  the  discussion  was  finished. 
The  Court  of  Chancery  decided  that  this  contract  was  void- 
able and  set  it  aside,  and  when  the  appellants  came  with  the 
decree  of  the  Court  of  Chancery,  saying.  The  contract  has 
been  annulled   and  the   price   is  repayable  by  Lawsons 
amongst  others,   they  attempted  to  say,  That  is  a  iresn 
'medium  concludendi^  and  even  if  it  were  a  foreign  cour^ 
8211     ^provided  that  court  had  jurisdiction,  the  Court  of 
Session  in  Scotland,  or  a  court  in  any  other  country,  ought, 
either  from  comity,  that  is  to  say  politeness,  or  as  a  ™*^^ 
of  right,  to  give  force  to  that  judgment.    My  Lords,  I  need 
hardly  point  out'  that  no  question  really  arises  here  upon 
what  ground  a  judgment  of  a  foreign  court  is  or  is  not  to  be 
©iiforced,     I^utting  it  upon  the  very  highest  ground,   that 
the  defendant  against  whom  the  judgment  has  been  given 
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in  a  court  having  jurisdiction  over  him,  is  under  an  obliga- 
tion to  obey  that  judgment  which  will  be  enforced  by  the 
court  in  Scotland,  it  is  equally  clear  here  that  the  Phosphate 
Company,  which  had  sued  in  Scotland,  are  under  a  perfect 
legal  obligation  to  obey  the  decision  of  the  Court  of  Session 
affirmed  by  this  House  as  the  Supreme  Court  of  Appeal  for 
Scotland,  and  it  would  be  enough  to  say  that  that  decision 
was  entitled  to  equal  respect.  But  for  two  reasons  it  hap- 
pens to  be  entitled  to  very  superior  respect :  in  the  first  place, 
the  Scotch  judgment  was  given  first,  and,  in  the  second 
place,  the  Scotch  judgment  was  given  in  Scotland,  which 
was  the  domicile,  the  country  in  which  the  action  was 
brought.  Therefore  I  take  it  that  it  is  quite  plain'that  if 
the  decision  of  the  Court  of  Chancery  is  to  be  considered  as 
a  foreign  judgment,  which  probably  it  is  in  Scotland,  no 
question  of  enforcing  it  arises  here. 

The  question  is  entirely  reduced  to  this  one  point,  and 
tins  one  point  only,  were  the  matters  alleged  new?  The 
Phosphate  Company  say  that  in  the  present  appeal  against 
the  second  decision  of  the  trustee  they  rely  upon  the  amended 
bill.  The  new  matters  are  very  easily  seen  there,  because 
they  are  printed  on  the  bill  in  red  ink.  They  are  alleged  in 
the  condescendence  upon  which  the  parties  proceeded  in  the 
present  case.  They  proceeded  upon  these  new  matters  in 
their  bill,  and  the  question,  I  apprehend,  comes  to  be  at 
once.  Are  these  new  matters  i  I  think  it  amounts  in  sub- 
stance to  this,  that  it  was  found  out,  but  not  too  late  to  put 
it  in  the  pleadings  in  the  previous  case ;  that  amongst  other 
means  of  carrying  out  the  fraud,  the  Lawsons  had  been 
parties  to  giving  a  bribe  of  £15,000  to  Engelbach  and  Keir 
who  were  parties  to  the  fraud. 

My  Lords,  upon   the  question  whether  that  is  a  new 

medium  concluaendi^  or  merely  a  piece  of  evidence  tending 

to  support  the  ^former  case,  I  am  very  clearly  of    [822 

opinion  that  it  is  only  a  fresh  discovery  of  evidence,  a  fresh 

ingredient  tending  to  prove  the  fraud  upon  which  they  re- 

1^^^*    I  do  not  enter  into  the  details  upon  which  I  found 

tb^^i  opinion.    They  were  stated  first  of  all  very  clearlj^  by 

J^o- Jdi  Shand  in  his  judgment,  and  they  have  been  since 

Bta^     ted  very  clearly  both  by  my  noble  and  learned  friend  ou 

/t^^    woolsack  and  by  my  noble  and  learned  friend  opposite 

}  r*      ^d  Hatherley),  and  therefore  it  is  not  necessary  for  me 

f   rL"~^^^^  to  throw  fresh  light  upon  what  has  been  three  times, 

^^     Dy  mind,  most  satisfactorily  stated. 

ORD  QojtDON :     My  Lords,  I  quite  adopt  the  observation 
-3h  has  jast  been  made  by  my  noble  and  learned  friend 
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upon  the  other  side  (Lord  Blackburn)  that  the  matter  has 
been  so  verv  clearly  brought  out  by  my  noble  and  learned 
friend  on  the  woolsack,  and  also  by  the  learned  judges  in 
the  court  below,  that  no  additional  observation  is  really  re- 
quired in  support  of  the  judgment  which  has  been  proposed 
to  your  Lordships.  I  think  very  clearly  that  the  judgment 
of  the  court  below  is  generally  right.  I  do  not  go  into  all 
the  particulars,  but  I  think  it  is  substantially  right,  and  we 
are  doing  what  is  quite  right  in  affirming  that  judgment 

Interlocutors  appealed  against  affirmed;  and 
appeal  dismissed^  with  costs. 

Lords'  Journals,  8th  July,  1879. 

Agent  for  appellants :  John  Homes. 

Agents  for  respondent :  Laurance^  Plews  <fe  Baker. 


[4  Appeal  Cases,  823.] 
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823]  *TnE  Lord  Provost,  Magistrates,  and  Town 
Council  of  Edinburgh,  Appellants;  The  Lord  Ad- 
vocate {ex  parte  as  to  M'Laren),  Respondent. 

Immixing  of  Charity  Funds^Tnerease  of  Value  of  Joint  Estat&^ProportionaU 
Division  of  Profits  ordered. 

In  1696  a  truster  settled,  In  connection  with  Trinity  Hospital,  Edinburgh— a 
charity  for  the  support  of  indigent  and  sick  persons — a  sum  of  money  secured  on 
bonds.  The  interest  in  perpetuity  was  to  be  employed  in  the  maintenance  in  the 
hospital  of  twelve  poor  persons ;  the  preference  to  be  given  (1)  to  those  of  the  trust- 
er's kindred ;  (2)  to  those  of  his  name ;  and  (8)  if  these  did  not  apply  then  to  indigeoi 
persons  generally.  He  appointed  as  the  patrons  the  lord  provost  and  town  council 
of  Edinburgh,  and  the  ministers  of  the  burgh  present  and  to  come.  The  lord  pro- 
vost magistrates  and  town  council  were  governors  of  the  hospital,  and  ^t  control 
of  the  fund  in  1700,  and  administered  it  as  if  part  of  the  general  chanty  funds  of 
the  hospital,  mixing  the  interest  with  the  general  income  of  the  hospital,  and  frou 
the  mixed  income  defrayed  the  expenses  which  they  incurred  for  the  whole  charity, 
without  making  any  distinction  in  the  accounts. 

The  bonds  of  the  settled  sum  were  paid  up  in  1744  and  1758,  and  were  subse- 
quently, with  other  charity  moneys  lent  to  the  city  of  Edinburgh;  and  on  them  a 
great  loss  occurred. 

other  funds  of  the  hospital  had  been  invested  in  land  in  1784,  and  that  land  had 
increased  greatly  in  value.  The  ministers  of  the  burgh  never  took  any  part  in  the 
administration  of  the  fimd.  In  a  question  whether  the  settled  fund,  on  being  ordered 
to  be  separated,  was  to  participate  in  the  present  increased  value  of  lands  purchawd 
since  1700;  and  whether  the  ministers  had  now  a  right  to  be  joined  in  the  admin- 
istration : 

Heid,  affirming  the  decision  of  the  court  below,  that  (1)  the  fund  had  been  so  inex- 
tricably mixed  with  the  general  charity  funds,  that  it  must  be  taken  to  have  participated 
proportionally  in  the  increased  value  of  the  hospital  funds,  and  that  in  valuing  tha 
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Aggregate  funds  all  lauds  purchased  since  1700  must  be  valued  and  taken  into  ac- 
count; (2)  that  notwithstandinjj  the  length  of  time  during  which  a  contrary  practice 
had  prevailed,  the  ministers  should  be  joint  administrators. 

Appeal  from  the  Court  of  Session,  Scotland,  against  parts 
of  two  interlocutors. 

Trinity  Hospital,  Edinburgh,  was  originally  a  charitable 
foundation  in  connection  with  Trinity  College  Church  of  that 
city.  It  *was  founded  in  the  fifteenth  century  by  [824: 
Mary  of  Gueldres,  widow  of  James  II,  of  Scotland  ;  but  after 
the  reformation  it  was  reconstructed.  The  appellants,  the  lord 
provost,  magistrates,  and  town  council  of  Edinburgh,  were 
its  administrators.  The  object  of  the  charity  was  the  sup- 
port of  indigent  and  sick  persons,  formerly  called  bedesmen. 
Besides  its  original  endowments,  it  received,  at  various  times, 
nuuQerous  separate  mortifications;  most  of  which  were  des- 
tined for  the  benefit  of  the  poor  of  the  hospital  generally; 
but  some  were  bequeathed  for  the  benefit  of  a  limited  class, 
or  were  affected  by  other  special  provisions. 

In  a  suit  at  the  instance  of  certain  beneficiaries  for  the 
proper  administration  of  its  funds,  the  hospital  has  fre- 
quently^ been  the  subject  of  judicial  proceedings  (*),  and  the 
Court  of  Session  has  had  to  decide  upon  many  questions ; 
but  the  points  involved  in.  this  appeal  relate  solely  to  the 
administration  of  one  of  the  above  special  funds,  known  as 
the  Alexander  Mortification. 

The  mortification  is  contained  in  two  writings,  a  principal 
deedandaneikC);  both  dated  the  23d  of  October,  1696. 
In  the  principal  deed  Mr.  James  Alexander,  the  truster,  on 
the  narrative  that  certain  debts  secured  on  bonds  were  due 
to  bim  by  tha  Earl  of  Annandale  and  Sir  James  Johnstone  of 
Weaterhall  di  sponed  "  to,  and  in  favor  of  Trinity  Hospital." 
27ie  deed,  bo  fsr  as  material,  then  continues : 

And  to  the  poor  thereof,  after  specified,  and  to  John 
Miller,  present  t  treasurer  and  succeeding  threasurers  thereof, 
for  the  use  and  behove  and  to  the  effect  after  specified  All 
and  Haill  the  Boume  of  four  tie  thousand  merks  Scots,  the 
yearly  interest  to  be  employed  towards  accommodating  and 
intertainilig  twelve  indigent  personnes,  viz.,  eight  men  and 
four  women  .  .  .  qualified  and  applying  in  the  manner  after 
mentioned  .  .  .  wi^o  have  been  of  good  reputation,  and 
have  not  fallen  into  decay  through  their  own  vice  or  prodi- 
gality, to  be  received  into  the  said  hospitall,  .  .  .  and  to  be 

(')  (1864)   4   Macq.,  603;  Court  Sess.    Jur.,  vol.  xxxix,  p.  66;  Scot.  Law  Rep. 
Caa„2(l  Series,   vol.   xxii,  p.    1222;  and    (1866),  vol.  iii,  p.  84. 
(1369)  Law  Hep.,  J  H.  L.,  Sc.,  -127 ;  Scot. 

C)  Ad  addi  tional  enumeration  of  sume  given. 
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accommodate  and  intertained  therein  at  the  rate  and  expense 
of  the  other  persones  who  are  or  shall  be  received  in  and  en- 
tertained upon  the  former  mortificatione  belonging  to  tljH 
said  hospitall,  which  at  present  is  estimat  to  one  hiindered 
and  twentie  punds,  and  the  siiperplusof  theannualrent,  .  .  . 
which,  at  sex  for  the  hundred,  .  .  .  extends  to  two  hund^red 
and  fourtie  merks  yearlie,  ...  to  be  equallie  divyded 
amongst  the  said  twelve  indigent  persones,  being  twenty 
825]  merks  money  foresaid,  to  ilk  aue  of  them  *yearlie  .  .  . 
by  and  attour  the  ordinairie  allowance  of  the  other  persones 
in  the  said  hospitall,  the  saids  indigent  persons  being  always 
subject  to  the  laws  of  the  said  hospitall. 

The  deed  then  contftiues: 

And  in  caise  by  the  frugull  and  verteous  manadgement 
of  the  said  hospitall  the  expense  and  charge  of  accommo- 
dating and  intertaining  the  saids  twelve  persons  in  man»*r 
forsaid  shall  not  extend  to  and  exhaust  the  haill  annnalrent 
yearlie  of  the  said  principal  soume,  then,  and  in  that  caise, 
I  doe  heirby  destinat,and  appoynt  the  superplus  thereof  to 
be  imployed  vearlie  and  joyned  to  the  said  stock,  and  the 
annualrent  or  the  new  stock  to  be  imployed  for  intertaining 
of  more  of  the  like  indigent  persones  at  the  rate  aforsaid,  so 
far  as  the  samen  will  reach. 

The  qualification  is  thus  expressed  : 

First,  those  of  my  own  kindred,  friends  and  relatives  upon 
father  or  mother  side  :  Secondlie,  those  of  my  own  surname 
of  Alexander,  who  shall  apply  for  the  benefits  thereof  with- 
in the  space  of  three  score  days  nixt  after  any  vacancies 
shall  occure,  and  that  w^hither  they  be  burgesses  of  Edin- 
burgh or  not ;  and  failzeing  these,  of  such  indigent  persones 
qualified  in  manner  forsaid,  as  the  saids  patrons  underwrit- 
ten shall  think  fitt.  .  .  .  And  the  ease  and  benetite  of  the 
said  vacancies  is  hereby  appoynted  to  run  up  and  be  added 
to  tlif  said  stock,  except  the  necessarie  expenses  of  the  bun- 
alls  of  the  said  persones  by  wliose  decease  the  said  vaccan- 
cies  occult.  And  which  modification  a'wryn  I  doe  heirby 
appoynt  to  take  eflFect  by  the  said  patrons  receiving  in  and 
admittutg  of  the  said  indigent  persones  within  the  space  of 
six  months  at  farthest  nixt  after  my  decease. 

The  deed  then  proceeds  to  dispone  in  favor  of  the  hos- 
pital, and  indigent  persons  foresaid  : 

Thn^asiirer  of  the  said  hospitall,  and  Iris  successors  in  the 
said  ofRcv  of  threasurer  and  patrons  after  specified,  feoffees 
,'0f  trust  and  administrators  for  the  use  and  behove  of  the 
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Baid  liospitall  and  indigent  persones  forsaid,  All  and  Haill 
the  principal  sums  and  securities  held  for  the  same. 

Then  comes  a  provision  that, 

How  often  the  sums  mortified,  or  any  part  thereof,  shall 
be  uplifted  be  the  threasurer  of  the  hospitall  and  patrons 
forsaid,  they  shall  be  bund  and  obleidged  of  new  againe  to 
secure,  wair,  bestow,  and  imploy  the  same  upon  sujfficient 
and  well  holdine  land,  or  other  good  and  sufficient  securitie 
for  annualrent,  payable  to  the  said  threasurer  of  the  said 
hospitall  and  patrons  thereof  and  their  successors,  ...  for 
the  use  and  behove  of  the  said  hospitall  and  indigent  per- 
sones forsaid.  .  .  .  And  with  this  express  provisione,  .  .  . 
that  the  saids  twelve  indigent  persones,  and  such  as  may  be 
added,  .  .  .  shall  be  intertained  upon  the  annualrent  of  the 
said  sou  me  of  fourtie  thousand  merks  forsaid,  and  new  stock, 
in  caise  the  samen  shall  be  augmented,  and  that  it  shall 
noways  be  in  the  power  of  the  said  threasurer,  &c.,  to  applv 
any  part  of  the  principal  sum  ^  .  .  or  augmented  stock 
.  .  .  for  the  maintenance  of  the  said  twelve  indigent  per- 
sones, but  that  the  same  shall  remain  enteir,  unbroken 
upon,  or  medled  with,  nor  *applyed  to  any  other  [826 
use,  but  to  remain  as  a  perpetuallie  mortified  stock  to  the 
use  and  behove  forsaid  in  all  generations  to  come. 

The  patrons  of  the  mortification  are  thus  appointed,  and 
put  under  the  inspection  of  the  Court  of  Session  : 

And  for  the  good  and  eflfectuall  performance,  manadge- 
ment,  and  right  applicat'ne  of  this  my  grant  and  mortifica- 
t'ne,  wilt  ye  me  to  have  nominat  and  appoynted,  lykeas  I, 
the  Bd.  Mr.  James  Alexander,  be  thir  presents  nominate, 
appoynt,  and  earnestlie  requist  the  Right  Honorall.   the 
Lord  Provost,  and  bailzies  and  counsell  of  Edinburgh,  and 
yr.  successors  in  oflice,  for  the  communitie  yrof,  and  minis- 
ters of  the  said  burgh,  present  and  to  come,  to  be  the  sole 
and  undoubted  patrons  of  this  my  grant  and  mortificat'ne  : 
And  farder,  I  heirby  nominate,  appoynt,  and  earnestlie  in- 
^feat  the  Right  Honorall.  the  Lords  of  Councell  and  Ses- 
fiione,  for  the  time    being,    to  take   the    inspectione  and 
^v^rsight  of  this  my  grant  and  mortificat'ne,  that  the  samen 
^®  Pnnctuallie  and  exactlie  keeped,  observed,  and  fulfilled 
5^  *he  sds.  patrons  and  threasurer  of  the  sd.  hospitall  for 
^f  time  being,  according  to  the  tenor  of  this  my  present 
*^^t  and  mortificat'ne  in  all  poynts,  &c. 

^^'  James  Alexander  died  in  1696. 
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In  1869  the  Conrt  of  Session,  carrying  out  a  judgniHnt  of 
this  House  dated  1864,  remitted  to  Mr.  Macpherson,  Profes- 
sor of  Scots  Law  in  the  University  of  Edinburgh,  to  inanire 
as  to  the  property  and  administration  of  the  Trinity  Hos- 
pital, and  to  report  a  sclieme  for  the  future  administration 
of  the  funds  of  the  charity,  *' having  reference  to  the  terms 
of  the  charters,  grants,  and  mortifications"  in  its  favor. 

In  accordance  with  this  remit,  elaborate  reports  and  rela- 
tive appendices  were  from  time  to  time  prepared  by  Mr. 
Macpherson.  The  material  points  of  these  reports,  as  far  as 
regards  this  present  case,  were  as  follows : 

The  funds  of  the  hospital  from  the  earliest  period  were 
lent  by  the  magistrates  as  governors  of  tlie  hospital  to  the 
magistrates  as  representing  the  burgh.  And  at  the  date  of 
the  City  Agreement  Act  (1835)  £4,500  were  due,  which  re- 
sulted in  a  loss  to  the  charity  of  £1,489  18^. 

The  funds  were  also  invested  in  land.  Since  1700  there 
was  purchased  the  Dean  estate  (1739),  which,  under  the 
name  of  Blinkbonny  and  Dean  Park,  has  greatly  increased 
in  value  owing  to  its  being  a  capital  building  site.  There 
was  also  purchased  in  1795  five  additional  acres  at  Coat- 
field,  and  in  1828  other  trifling  purchases  of  land. 

"The  Alexander  trust  estate  amounted  to  £40,850  merits 
(Scots),  lent  to  the  Earl  of  Annandale  and  Johnstone  of 
Westerhall ;  they  were  paid  up  respectively  in  1743-4  and 
1753." 

*'The  amount  received  in  sterling  money  from  the  Earl  of 
Annandale  was  £1,900,  and  from  Johnstone  of  Westerhall 
827]  £544  13^."  After  these  sums  were  paid  *up,  the 
whole,  except  about  £100,  was  lent  at  various  times  to  the 
city  at  4  per  cent,  interest.  "Thus  the  Alexander  fund 
supplied  more  than  half  of  the  £4;500  on  which  occurred 
the  loss  of  £1,489." 

"The  first  impression  of  the  reporter  was  that  the  Alex- 
ander deed  of  mortification  created  a  separate  trust,  and 
that  the  fund  must  necessarily  be  kept  separate  in  order  to 
carry  out  the  purposes  of  the  trust.  But  he  found,  after 
examining  the  accounts,  that  after  the  first  few  entries  there 
is  no  reference  to  the  name  of  Alexander;  and  the  interest 
of  the  bonds  were  treated  as  part  of  the  general  income  of 
the  hospital  charity." 

"  It  does  not  seem  to  follow  from  the  case  of  CuthiU  v. 
Burns  (')  that,  because  the  money  can  be  traced,  it  must  be 
treated  as  ear-marked,  and  kept  separate.     He  thinks  the 

(')  Court  Sesfl.  Cas.,  2d  Series,  vol.  xxiv,  p.  849. 
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governors  did  not  understand  themselves  to  be  so  dealing 
with  it,  unless  possibly  at  the  date  of  their  minute  in  1838.'" 
How  completely  they  regarded  the  trust  as  merged  in  the 
general  charity  is  illustrated  by  the  way  in  which,  when 
they  came  to  settle  the  price  of  the  Dean  estate,  purchased 
in  1739  (1734),  they  directed  WesterhalPs  bond,  along  with 
others,  to  be  called  up  to  meet  the  expenses  of  improve- 
ment on  the  estate  ;  but  the  treasurer  did  not  act  on  the 
directions,  and  the  money  remained  in  Westerhall's  hands 
until  1753. 

*'The  investments  actually  made  were  not  made  in  terms 
different  from  those  applicable  to  the  other  funds  of  the 
hospital,  or  indicating  tnat  they  were  to  be  kept  separate 
for  the  Alexander  mortification."  They  were  not,  as  di- 
rected by  the  deed  of  foundation,  taken  ''payable  to  the 
treasurer  of  the  said  hospital  and  patrons  thereof."  The 
inference  is  that  the  governors  never  intended  to  keep 
the  Alexander  funds  separate  from  the  rest  of  the  hospital 
property. 

There  is  every  reason  to  suppose  that  the  full  number  of 
twelve  indigent  persons  were  on  the  roll  in  1700 ;  but  there 
soon  occurred  vacancies.  Prom  a  list  made  up  it  appeared 
that  from  1739  to  1802  seven  is  the  general  number  of  in^ 
mates  on  the  fund. 

On  the  vacancies  admitted  on  the  face  of  the  minutes  be- 
tween 1745-1760,  there  ought  to  have  been  in  1750  an  accu- 
mulation of  upwards  of  £300  without  charging  interest.  For 
the  first  eleven  years  after  1802  there  was  under  expendi- 
ture, over  expenditure  then  continued  till  1831.  Prom  1832 
to  1861  there  never  has  been  spent  as  much  as  the  interest  at 
5  per  cent,  of  the  original  capital,  taking  that  as  £2,270.  If 
the  accumulations  are  to  bear  compound  interest  there  are 
but  ten  years  of  the  present  century  in  which  the  whole  in- 
terest has  been  expended,  and  the  whole  accumulations  with 
compound  interest  would  amount  to  £8,000,  which  sum 
does  not  include  the  original  capital.  Even  taking  the  ac- 
count from  1832,  the  savings  without  interest  amount  to 
£813  2s,  6(i.,  and  with  compound  interest  to  £2,350. 

''It  does  not  appear  that  the  ministers  ever  claimed,  or 
even  as  a  body  heard,  that  there  had  been  conferred  upon 
them  a  special  interest  in  this  fund."  But  from  1720  to 
1738  the  aflFairs  were  managed  by  a  committee  on  which 
there  was  always  two  of  the  city  clergy,  who  might  have 
had  access  to  the  trust  deed  if  they  had  chosen.  The  com- 
mittee was  abolished  in  1738,  and  since  then  none  of  the 
ministers  have  ever  acted. 
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The  reporter  suggested  that  the  Alexander  fund  should 
828]  be  *8eparated  from  the  General  Hospital  charity, 
and  administered  as  a  separate  trust. 

The  appellants  objected  to  the  proposed  rectification  of 
the  hospital  accounts.  They  submitted  that  the  presump- 
tion was  that  the  ministers  had  declined  this  trust;  but  at. 
all  events  that,  having  regard  to  the  length  of  time  they 
had  exercised  the  patronage,  they  ought  now  to  be  deemed 
to  be  the  sole  lawfully  constituted  administrators: 

And,  secondly,  that  the  Alexander  fund  ought  to  be 
merged  in,  rather  than  separated  from,  the  General  Hos- 
pital fund.  The  minister  of  the  city  lodged  a  claim  to  par- 
ticipate in  the  exercise  of  the  patronage.  The  First  Divi- 
sion, on  the  20th  of  July,  1875,  pronounced  the  following 
interlocutor: 

Find  that  the  funds  mortified  by  Master  James  Alexan- 
der, in  the  year  1695,  have  been  hitherto  held,  administered, 
and  applied  by  the  petitioners,  in  the  same  way  as  the  funds 
belonging  to  the  Trinity  Hospital,  and  have  been  immixed 
with,  and  dealt  with  as  part  of,  the  funds  of  the  said  hos- 
pital ;  Find  that,  in  terms  of  the  said  James  Alexander's 
mortification,  the  funds  mortified  by  him  fall  to  be  held  and 
administered  by  the  lord  provost,  magistrates,  and  council 
of  the  city  of  Edinburgh,  and  the  ministers  of  the  said  city, 
present  and  to  come,  and  to  be  applied,  in  the  first  place, 
in  relief  of  poor  persons  of  the  founder's  kindred;  in  the 
second  place,  in  relief  of  poor  persons  of  the  name  of  Alex- 
ander ;  and  lastly,  in  relief  of  other  poor  persons,  all  as  di- 
rected by  his  deed  of  mortification,  dated  the  23d  of  October, 
1695  :  Find  that  for  this  purpose  it  is  necessary  to  ascertain 
the  present  amount  of  the  capital  of  the  said  funds  mortified 
by  the  said  James  Alexander,  and  to  set  apart  the  same,  to 
be  administered  and  applied  as  aforesaid  :  Find  that,  in  the 
year  1700,  the  said  funds  amounted  in  all  to  £2,270,  and 
that  the  said  funds  to  that  amount  have  been  immixed  as 
aforesaid  with  the  funds  and  property  of  the  Trinity  Hos- 
pital, from  an  early  period  down  to  the  present  time,  and 
must  be  held  to  have  participated  proportionately  with  the 
said  funds  and  property  in  the  increase  of  value  of  the  ag- 
gregate funds  and  property,  between  the  year  1700  and  the 
year  1873 :  Remit  of  new  to  Professor  Macpherson  to  ascer- 
tain the  value  of  the  whole  funds  and  property  of  the  said 
hospital  as  in  the  year  1700,  drawing  back  to  the  said  date  the 
value  of  all  additional  gifts  and  legacies  received  by  the 
hospital  after  the  year  1700,  on  such  terms  as  may  seem 
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reasonable,  also  to  ascertain  and  fix  the  amount  or  value  of 
the  whole  aggregate  funds  and  property  as  in  the  year  1873, 
and  to  report  what  is  the  present  amount  of  the  said  Alex- 
ander fund,  taken  in  the  same  proportion  to  the  present 
value  of  the  whole  aggregate  funds  as  the  sum  of  £2»270 
bears  to  the  value  of  the  whole  hospital  funds  and  property 
in  1700,  ascertained  as  aforesaid Quoad  uUra  ap- 

Erove  of  the  recommendations  of  the  reporter,  and  remit  to 
im  of  new  to  prepare  a  scheme  for  the  administration  of 
the  Trinity  Hospital  and  its  funds  and  estate,  and  also  a 
separate  scheme  for  the  administration  of  the  Alexander 
mortification,  &c. 

♦Subsequently  the  Court  of  Session  further  con-  [829 
sidered  the  mode  in  which  the  principle  of  accounting, 
which  had  been  determined  upon  by  the  above  interlocutor, 
should  be  carried  out.  And  on  the  19th  of  March,  1878, 
they  pronounced  an  interlocutor  allowing  certain  deduc- 
tions, but  finding,  inter  alia^  that  all  lands  purchased  be- 
tween 1700  and  1873  should  be  included  in  the  valuation  of 
the  aggregate  hospital  property.  The  result  of  the  two 
interlocutors  worked  out  in  iigures  would  be  that  the  Alex- 
ander mortification  is  entitled  to  be  credited  with  a  capital 
sum  of  £30,537  19^.  lOd.  out  of  the  aggregate  funds. 

Against  these  decisions  the  lord  provost,  magistrates,  and 
town  council  of  Edinburgh,  appealed  to  this  House. 

Mr.  E.  E,  Kay,  Q.C.,  and  Mr.  M'Laren  (of  the  Scotch 
bar),  for  the  appellants,  contended  that  the  finding  of  the 
court  below  had  no  foundation  in  fact.  The  main  increase 
in  the  hospital  funds  had  arisen  from  the  purchase  of  the 
lands  known  as  Blinkbonny  and  Dean's  Park  in  1734 ;  but 
at  that  date  the  Alexander  fund  was  wholly  invested  in  the 
original  securities,  and  were  so  until  1744;  this  fact  alone 
took  away  the  basis  of  the  judgment  below,  namely,  that 
the  funds  were  immixed  since  1700.  Certainly  after  1744 
and  1753,  when  the  capital  sums  of  the  Alexander  fund 
were  paid  up,  they  were  mixed  with  other  moneys  and  lent 
to  the  city,  but  the  identical  sums  forming  the  Alexander 
fund  had  always  been  traceable,  and  not  one  farthing  of 
them  had  ever  been  laid  out  on  the  purchase  of  land.  The 
terms  of  the  trust  were  that  the  interest — failing  the  pre- 
ferred classes — was  to  be  applied  for  the  benefit  of  indigent 
S arsons  generally,  but  that  was  also  the  object  of  the  Trinity 
ospital  charity  ;  therefore  there  would  have  been  no  ad- 
vantage in  keeping  a  separate  account  of  disbursements,  so 
long  as  none  of  the  preferred  classes  were  refused  admit- 
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tance ;  and  of  that  there  was  no  evidence.  Finally  they 
sabmitted  that  the  fands  bad  not  been  improperly  mixed, 
and  the  Alexander  fund  ought  not  to  parti(*ipate  in  the 
present  value  of  lands  which  in  fact  belonged  exclasively 
to  Trinity  Hospital. 

The  ministers  of  the  burgh  had  lost  all  right  to  jointly  ad; 
minister  the  fund,  by  long  contrary  usage.  They  relied  on 
Baird  v.  Magistrates  of  Dundee  (*) ;  Leslie  v.  BUick  {") , 
830]  also  cited  ^Magistrates  of  Aberdeen  v.  University 
qf  Aberdeen  (*);  Attorney- General  v.  Dean  of  Christ 
Church  {*)\  Attorney-General  V.  Caius  College  Q;  Attof- 
7iey-Oeneral  v.  Drapers'*  Company  (*) ;  Attorney-Oeneraly. 
Corporation  of  Exeter  (') ;  Lewin  on  Trusts,  6th  ed.  pp.  645, 
647,  648. 

The  Lord  Advocate  (Right  Hon.  W.  Watson),  and  Mr.  B. 
Nicolson  (of  the  Scotch  bar),  were  heard  in  support  of  the 
decision  of  the  Court  of  Session.  They  intervened  by  virtue 
of  the  Trust  (Scotland)  Act,  1867,  s.  16,  and  maintained  that, 
ever  since  the  apppellants  had  obtained  possession  of  the 
Alexander  mortification,  they  had  acted  when  investing  as 
if  doing  so  for  the  benefit  of  the  whole  aggregate  funds. 
For  more  than  160  years  they  had  dealt  with  ine  fund  as 

f)art  of  the  aggregate  charity  funds ;  and  on  no  principle  of 
aw  or  equity  could  they  now  say  that  the  Alexander  fund 
was  severally  administered.  The  fact  that  this  fund  was 
locked  up  in  bonds  at  the  date  of  the  purchase  of  Blink- 
bonny  and  Dean  Park,  did  not  avail  the  appellants ;  it  was 
not  necessary  that  the  bonds  should  be  reduced  to  money 
in  order  to  participate  in  the  advantage  of  the  purchase. 
Mr.  Kay^  Q.C.,  in  reply. 

The  Law  Peers  having  taken  time  to  consider  their  judg- 
ment delivered  the  following  opinions : 

Lord  Blackburn  :  My  Lords,  the  town  council  of  Edin- 
burgh were  the  administrators  of  Trinity  Hospital,  and  as 
such  held  considerable  funds  before  the  year  1696.  In  that 
year  Mr.  James  Alexander  died,  having  previously  made  a 
mortification  to  the  lord  provost  and  town  council  of  Edin- 
burgh and  their  successors  in  office  and  the  ministers  of  the 
said  borough  present  and  to  come.  The  ministers  at  that 
time  did  not  take  any  steps  to  assert  their  right  to  join  in 

(^)  Court  Sofls.  Cas.,  8d  Series,  vol.  i,  («)  Jac.  Rep.,  474. 

(II.  L.),  p.  6,  and  2d  Series,  vol,  xxiv,  at  (*)  2  Keene,  160. 

p.  447.  (•)  4  Beav.,  67;    12  L.  J.  (Oh.),  421; 

("0  9  June,  1814  ;  Fac.  Coll.,  vol,  xvii,  and  6  Beav.,  at  pp.  886,  890. 

p.  641.  O  2  Ru88.,  atp.  64. 

(»)  2  App.  Caa.,  644;  affirming  Court 
Ses8.,  4th  Series,  vol  iii,  p.  1087. 
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administering  this  mortification.  The  council  got  possession 
of  the  funds,  and  from  the  time  they  did  so  down  to  the 
making  of  the  interlocutors  appealed  against,  administered 
those  funds  as  if  *they  had  been  mortified  to  them  as  [831 
administrators  of  the  funds  of  Trinity  Hospital. 

In  a  suit  for  the  proper  administration  of  the  funds  of 
Trinity  Hospital  the  Court  of  Session  had  to  decide  a  great 
many  questions.  Two,  and  two  only  of  their  decisions  are 
now  by  this  appeal  brought  before  this  House:  1.  Tlie 
Court  of  Session  decided  that  the  funds  of  the  Alexander 
mortification  ought  to  have  been  from  the  beginning  admin- 
istered by  the  council  and  the  ministers,  and  not  by  the 
council  alone,  and  that,  notwithstanding  the  length  of  time 
during  which  a  contrary  practice  had  prevailed,  they  could 
not  sanction  it  in  future ;  and  that  the  funds  of  that  morti- 
fication must  be  in  future  administered,  in  terms  of  the 
mortifier's  trust,  by  the  council  and  the  ministers.  This 
was  the  first  decision  appealed  against.  I  think  none  of 
your  Lordships  who  heard  the  argument  doubted  that  the 
Court  of  Session  could  not  have  decided  otherwise,  and  the 
counsel  for  the  appellants  were  not  able  to  urge  anything 
substantial  against  this  decision. 

But  then,  having  determined  that  the  Alexander  fund  was 
to  be  administered  separately  in  future,  there  arose  a  ques- 
tion what  was  the  fund  which  was  to  be  so  administered.  I 
do  not  think  that  I  can  state  the  point  more  briefly  than  is 
done  by  the  Lord  President.     He  says : 

The  funds  left  by  Mr.  Alexander  were  invested  in  particular  securities, 
and  those  securities  were  not  called  up  or  changed  until  about  the  middle 
of  the  last  century,  and  we  have  distinct  evidence  of  what  the  amount  of  the 
fund  was  at  that  time.  Now,  if  we  proceeded  upon  the  principle  of  a  strict  ac- 
counting against  the  magistrates  here  as  trustees,  of  course  the  way  of  bringing 
out  the  balance  would  be  to  charge  them  with  this  capital,  as  at  the  date  when 
we  find  it  in  their  hands,  and  then  charge  them  with  the  income  as  it  accrued, 
and  let  them  discharge  themselves  the  best  way  they  could.  But  it  rather  ap- 
-pesKTS  to  me  that,  in  a  case  of  this  kind,  and  looking  to  the  nature  of  the  trust 
and  the  way  in  which  it  was  necessarily  administered,  that  would  be  too  strict  a 
principle  of  accounting,  and  while  I  think  it  is  our  undoubted  duty  to  separate 
this  Alexander  fund,  and  secure  that  it  shall  be  administered  as  a  separate  trust 
in  all  time  coming,  we  may  deal  with  bygones  in  a  way  more  favorable  for  the 
administrators  of  Trinity  Hospital.  The  income  of  tLe  fund  has  apparently 
been  spent,  and  it  has  not  been  spent,  so  far  as  we  can  see,  upon  purposes  alien 
to  the  intentions  and  wishes  of  the  founder.  His  wishes  and  intentions  have 
only  been  to  a  certain  extent  disregarded,  that  is  to  say,  the  fund  has  not  been 
in  the  right  hands  of  administration,  and  there  has  not  been  in  the  selection  of  the 
objects  of  the  bounty  that  order  of  preference  which  he  desired.  But  still  the 
fair  result  of  the  evidence  appears  to  be  that,  at  all  events  for  a  very  long 
period,  the  income  of  the  Alexander  *fund  was  bestowed  upon  poor  and  [83§ 
Indigent  persons  of  the  kind  generally  here  contemplated.  It  was  employed, 
along  with  the  income  of  the  other  funds  of  the  hospital  generally,  for  such 
purposes ;  and  therefore  I  cannot  see  that  there  can  be,  especially  against  a 
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shifting^  body  of  trustees  like  the  magistrates  aud  town  council  of  Edioburgh, 
any  responsibility  for  the  expenditure  of  that  income.  It  is  not  alleged  that 
they  appropriated  this  fund  to  their  own  purposes  as  individuals,  or  that  thej 
appropriated  it  to  the  uses  of  the  corporation  of  the  city  of  Edinburgh.  If  that 
Lad  been  so,  it  would  have  raised  a  question  of  a  very  different  kind  Bat  that 
does  not  appear  to  have  been  so.  and  therefore  I  incline  to  the  opinion  that,  ia 
so  far  as  regards  the  past  income  of  this  fund,  there  is  no  room  for  any  accoant- 
ing  at  all. 

But  then  the  next  question  comes  to  be — How  are  we  to  ascertain  what  sum 
now  in  the  hands  of  those  trustees  will  adequately  and  fairly  represent  the  capi- 
tal of  the  Alexander  fund  ?  Now  that  is  a  question  of  some  difficulty,  bat  at  the 
-same  time  I  think  it  admits  of  a  solution.  We  know  that  the  Alexander  fond 
was  invested  upon  two  bonds,  as  it  was  originally  settled  by  the  donor  hinuelf 
— the  one  upon  the  Annandale  estates  for  £1,725  17«.  Skd.,  and  the  other  opon 
the  Westerhall  estates  for  £544  IHs.  of  sterling  money;  for  I  am  speaking  now 
of  the  amount  as  converted  into  sterling  money  and  actually  paid  up  in  the 
course  of  last  century.  These  two  sums  amount  together  to  £2,270.  Now  the 
mortification  was  in  the  year  1695,  and  it  may  certainly  be  assumed,  withoat 
any  ^reat  stretch,  that  that  money  came  into  the  hands  of  the  hospital  trastees 
by  the  beginning  of  the  last  century,  say  in  the  year  1700.  Therefore  they 
were  possessed  in  1700  of  this  capital  sum  as  representing  the  Alexander  morti- 
fication. They  were  at  the  same  time  possessed  of  a  very  considerable  esuta 
belonging  to  the  hospital,  and  it  is  not  at  all  difficult  to  ascertain  what  the 
amount  of  that  estate  was.  In  that  way  we  discover  what  was  the  relative  or 
comparative  value  of  those  two  estates  in  the  year  1700.  But  it  is  very  appa- 
rent upon  the  face  of  the  report  before  us,  and  the  abundant  information  which 
we  have  on  the  subject,  that  this  joint  mixed  estate,  consisting  to  a  large  extent 
of  the  funds  and  estate  of  the  hospital  proper,  but  ailso  to  a  more  limit^  extent 
of  Alexander's  fund,  has  largely  increased  in  amount  and  value  between 
the  year  1700  and  the  present  day.  Now  it  seems  to  me  that  this  estate 
so  jointly  administered  having  greatly  increased  in  value  between  those  two  dates, 
the  Alexander  fund  must  be  entitled  to  participate  in  that  prosperity.  Thus, 
supposing  that  in  1700  the  estate  of  the  hospital  proper  amounted  to  £10,000  in 
value,  and  the  Alexander  fund  to  £2,000  in  value,  making  together  £12,000,  bat 
that  at  the  present  day  the  joint  estate,  as  it  appears  in  the  hands  of  the  admin- 
istrators, amounts  to  £50,000  in  value,  then  that  £50,000  must  be  apportioned 
between  the  same  funds  in  the  same  proportion  that  they  bore  to  each  other  ia 
the  year  1700  ;  that  is,  as  10  to  2.  I  am  taking  the  figures  I  have  mentioned  as 
entirely  suppositious,  not  supposing  they  represent  the  entire  value  by  any 
means.  On  the  contrary,  the  value  as  we  see  is  very  much  greater.  Now  there 
may  be  some  little  difficulty  in  adjusting  the  precise  way  in  which  this  resalt  is 
to  be  brought  about. 

He  then  proceeds  to  give  various  directions  as  to  what 
was  to  be  done  in  ascertaining  the  amount,  which  I  need  not 
further  notice. 

833]  *No  other  way  was  suggested  at  the  bar  in  which 
the  fund,  if  the  two  were  inextricably  mixed  up,  could  be 
apportioned  except  that  of  taking  the  proportion  which  the 
two  funds  bore  to  each  other,  and  dividing  the  mixed  fund 
in  that  proportion  ;  and  I  cannot  myself  see  any  other  way. 
But  it  was  argued  that  the  two  funds  were  not  inextricably 
mixed  up.  And  the  point  which  the  appellants'  counsel 
made  was  fairly  raised  by  the  facts  as  to  the  purchase  of  the 
Dean  estate.  It  appears  that  the  town  council  in  1734  pur- 
chased this  estate  for  £3,675.     In  course  of  time  that  estate 
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lias  become  part  of  the  town  of  Edinburgh,  and  is  now  wortli 
a  very  large  sum  of  money,  and  this  has  been  a  very  profit- 
able investment.  At  dates  subsequent  to  1734,  they  invested 
funds  in  city  bonds,  and,  the  city  having  become  insolvent 
and  compounded  with  its  creditors,  this  has  been  a  losing 
investment. 

The  decision  of  the  Court  of  Session  is  that  the  invest- 
ments are  to  be  taken  as  made  for  the  mixed  funds,  and  that 
on  the  figures  supposed  by  the  Lord  President  the  Alex-: 
ander  fund  is  Entitled  to  two-twelfths  of  the  profit  made  by 
the  profitable  investment  in  the  Dean  estate,  and  is  to  bear 
two-twelfths  of  the  loss  on  the  unprofitable  investments  in 
city  bonds.  And  the  result  of  that  will  be  that  in  adminis- 
tering the  Alexander  fund  the  administrators  will  have  the 
management  of  a  very  considerably  larger  sum  than  what 
the  testator  Alexander  had  and  mortified  in  1695.  The  con- 
tention of  the  appellants  is  that  the  investment  in  the  Dean 
estate  is  to  be  considered  as  made  exclusively  for  the  benefit 
of  Trinitjr  Hospital,  and  that  the  Alexander  fund  will  have 
no  share  in  the  profitable  investment,  but  will  have  to  bear 
a  share  of  the  loss  on  the  subsequent  investments,  so  that 
the  fund  now  to  be  administered  as  the  Alexander  fund 
will  be  less  than  what  the  mortifier  left  in  1695.  This  is  a 
result  which  does  not  at  the  first  view  seem  so  fair  and  just 
as  that  produced  by  the  decision  of  the  Court  of  Session. 

In  order  to  understand  the  grounds  on  which  their  argu- 
ment is  based  it  is  necessary  to  examine  what  the  facts  were. 

The  testator  Alexander  left  in  1696  the  funds  available 
for  his  mortification  invested  in  two  bonds.  The  adminis- 
trators of  Trinity  Hospital,  by  usurpation,  became  possessed 
of  the  control  of  both  those  bonds  before  1734,  and  they  in 
fact  received  the  interest  on  *  those  bonds  and  mixed  [834: 
the  interest  thus  received  with  the  revenue  which  they 
received  from  the  property  of  Trinity  Hospital,  and  from 
that  mixed  revenue  defrayed  the  expenses  which  they  in- 
curred for  the  whole  charity,  without  making  any  distinc- 
tion whatever  as  to  whether  those  expenses  were  incurred 
for  objects  proper  under  the  terms  of  the  Alexander  mortifi- 
cation or  for  purposes  proper  under  the  Trinity  Hospital 
charity  only.  This  is  clearly  proved  by  the  account  for  the 
year  1722,  which  was  in  process,  though  not  printed,  and 
which  was  produced  at  the  bar  during  the  argument.  No 
doubt  this  was  wrong;  but,  as  pointed  out  by  the  President 
in  the  passage  I  have  read,  these  purposes  were  not  alien  to 
each  other,  and,  though  wrong,  this  was  not  a  wrong  like 
what  it  would  have  been  if  they  had  appropriated  it  to  their 
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own  purposes.  But  though  they  treated  the  funds  as  one, 
the  two  bonds  remained  in  specie  just  as  Alexander  left 
them,  not  called  up. 

When  the  council  were  completing  the  purchase  of  the 
Dean  estate  in  1739,  they  gave  directions  to  their  treasurer 
to  pay  for  improvements  upon  it,  and  for  that  purpose  to 
uplift  some  securities,  including  the  bond  over  Westerhall 
for  £644  ISs,  which  was  one  of  the  bonds  left  by  Alexander. 
Nothing  could  more  clearly  prove  that  in  making  that  in- 
vestment the  council  were  (as  far  as  intention  went)  intend- 
ing to  make  an  investment  for  the  behoof  of  the  whole  mixed 
fund,  which  they,  improperly  it  is  true,  treated  as  one  fund. 
But  the  treasurer  did  not  follow  these  instructions.  In  bis 
account,  after  showing  what  the  whole  disbursements  in 
paying  for  the  Dean  estate  and  improvements  on  it  had  been, 
and  that  there  remained  a  balance  of  £466  18^.  5d,  unpaid, 
he  adds  this : 

"  Tlio  the  accomptant  was  authorized  b7  the  ooancil  to  uplift  £544 
ld«.  St.  contd.  in  Sr.  James  Johnston's  hereble  bond  to  the 
hospital  to  replace  the  above  charge  which,  as  it  was  weU 
secured,  and  tlie  interest  duly  paid,  he  judged  it  more  for  the 
interest  of  the  hospital  to  uplift  only  the  sum  due  by  Mr.  John 
and  Mr.  Charles  Cockburn,  their  bond  being  £200  stg.,  and 
the  meantime  to  advance  the  rest  himself,  200    0     0 


"  Balance  due  to  him  on  acct.  of  the  inclosing      . .  265  18    5 " 


Consequently  the  two  bonds  remained  in  specie  not  called 
up  for  some  years  later.  The  argument  founded  on  this 
8353  was,  that  as  *the  bonds  remained  in  specie  and  ear- 
marked as  it  were,  and  as  it  appeared  that  the  estate  of  Dean 
was  in  fact  paid  for  out  of  funds  originally  belonging  to  Trin- 
ity Hospital  and  uplifted  for  that  purpose,  it  followed  as  a 
matter  of  law  that,  whatever  the  council  intended,  the  funds 
must  be  followed,  and  that  the  Dean  estate  belonged  ex- 
clusively to  Trinity  Hospital.  According  to  this  reasoning, 
if  the  treasurer  had  obeyed  his  instructions  the  Alexander 
fund  would  have  been  entitled  to  share  in  the  Dean  estate 
in  the  proportion  which  £644  13^.  bore  to  the  whole  cosL 
As  he  did  not  they  are  to  have  no  share  in  it. 

This  makes  the  question  depend  entirely  on  an  accident, 
and  is  not  a  satisfactory  result,  still  if  the  law  was  settled 
that  it  was  so  we  must  follow  it.  But  I  do  not  think  there 
is  any  case,  either  in  England  or  Scotland,  in  which  such  a 
question  has  been  raised 

No  doubt  when  the  question  has  been  whether  those 
who  represented  the  trust  could  claim   property  on  the 
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ground  that  it  was  procured  by  trust  funds  which  they  had 
a  right  to  follow,  the  identity  of  the  fund  is  all  important. 
But  such  a  case  as  the  present  as  to  an  investment  has 
never,  that  I  can  find,  been  raised. 

In  PeniieU  v.  DuffelH^)  it  might  have  been  raised,  but 
those  entitled  to  the  different  estates  which  then  were 
proved  to  be  jointly  entitled  to  the  fund  very  sensibly  set- 
tled the  proportions  in  which  they  were  entitled  without 
going  to  law  about  it. 

Being  therefore,  as  I  think  it  is,  a  new  auestion,  it  must 
be  settled  on  principles  of  justice.  Speaking  for  myself 
alone,  I  should  have  had  great  difficulty  in  deciding  this 
case  if  it  had  come  before  me  as  sitting  in  the  Court  of 
Session.  I  doubt  whether  I  should  have  had  acuteness 
enough  to  discover  the  mode  in  which  the  Court  of  Session 
have  solved  the  difficulty.  But  they  have  solved  it  in  a 
way  perfectly  consistent  with  justice  and  good  sense,  and 
not  inconsistent  with  any  technical  rule  of  law,  and  no 
other  solution  has  been  suggested  which  would  be  so  satis- 
factory. I  certainly,  therefore,  am  not  prepared  to  advise 
your  Lordships  to  reverse  the  judgment  below,  especially 
seeing  that  I  am  not  prepared  to  advise  your  Lordships  to 
adopt  any  other  rule. 

I  move,  therefore,  that  the  interlocutors  below  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

*LoRD  Hatherley  :  My  Lords,  I  have  had  the  ad-  [836 
vantage  of  seeing  in  print  the  opinion  of  the  noble  and 
learned  Lord  who  has  just  addressed  your  Lordships,  and 
I  have  nothing  to  add  to  the  statement  of  facts  therein  con- 
tained. 

It  appears  that  the  first  unfortunate  step  which  was 
taken  in  this  matter,  erroneously,  although  no  doubt  in 
perfect  good  faith,  was  the  exclusion  of  the  ministers  who 
were  particularly  pointed  out  in  Alexander's  mortification 
to  be  joint  trustees  with  the  corporation  of  Edinburgh  of 
the  fund  that  he  left  for  the  purposes,  under  certain  limita- 
tions, of  Trinity  Hospital.  The  ministers  being  shut  out 
from  it,  the  fund  was  administered  entirely  by  tne  provost 
and  council  of  Edinburgh.  This  circumstance,  no  doubt, 
led  to  the  confusion  which  afterwards  took  place  in  the 
accounts.  The  provost  and  council  of  Edinburgh  were 
properly  trustees  of  Trinity  Hospital,  and  they  had  several 
other  mortifications  also  which  were  made  over  to  them  for 
Trinity  Hospital ;  and  this  Alexander  mortificaticAi  appears 
in  a  sense  to  have  been  one  also  for  the  benefit  of  Trinity 

O  4  De  G.  M.  &  a,  872. 

33  Eng.  Rep.  38 
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Hospital,  or  rather  for  the  benefit  of  the  persons  who  were 
to  be  received  therein,  that  being  a  charity.  It  was  limited, 
however,  in  its  operation  by  certain  rules  with  reference  to 
the  kindred  of  the  founder.  He  was  particularly  anxious 
that  those  kindred  should  be  admitted  to  it,  and  that  until 
they  failed,  the  fund  should  be  used  for  that  purpose. 
However  the  provost  and  council  of  Edinburgh  placed  all 
those  funds  which  they  held  in  any  way  for  the  benefit  of 
Trinity  Hospital  in  one  common  stock,  as  it  were,  and  kept 
one  common  book  of  accounts  with  relation  to  them. 

I  asked  once  or  twice  during  the  argument. whether  there 
was  any  separate  account  kept  anywhere  of  the  Alexander 
mortification,  and  was  answered  that  the  report  of  Mr. 
Macpherson  was  in  this  respect  perfectly  correct ;  that  the 
funds  of  the  Alexander  mortification  had  been  *'immixed" 
with  the  other  funds  held  by  the  corporation  in  trust  for  the 
hospital.  The  consequence  of  that  was  that  all  the  funds, 
including  the  Alexander  mortification,  have  been  dealt  with 
as  one  common  fund  to  be  administered,  as  the  provost  and 
council  might  think  proper,  for  the  benefit  of  the  hospital. 
This  is  not  a  case,  as  was  remarked  in  the  court  below,  and 
as  has  been  remarked  again  just  now  by  my  noble  and 
837]  learned  *friend,  in  which  any  improper  motives  have 
actuated  the  corporation,  that  is  to  say,  the  provost  and 
council  of  Edinburgh,  as  trustees.  They  no  doubt  thought 
that  they  were  performing  their  duty  in  doing  that  which 
they  did ;  but  at  the  same  time  the  consequence  has  been 
unfortunate,  because  it  has  become  necessary  to  separate 
these  funds  which  are  held  on  separate  and  distinct  trusts; 
and,  it  being  necessary  to  separate  them,  the  question  is 
how  is  that  to  be  done  now,  when,  according  to  the  report 
of  the  referee,  Mr.  Macpherson,  the  funds  have  become  in- 
extricably immixed  ?  My  Lords,  a  very  hard  struggle  was 
made,  by  Mr.  Kay  I  think,  upon  that  part  of  the  case, 
namely,  with  reference  to  the  funds  being  capable  of  being 
still  pointed  out  as  separate  and  distinct.  Now  up  to  a 
certain  time  there  was  truth  in  this.  The  corporation  be- 
came masters  of  the  fund,  as  it  is  stated,  about  the  year 
1700.  As  far  as  appears  from  the  report  or  the  evidence 
they  were  at  that  time  masters  of  the  fund,  which  consisted 
of  two  heritable  debts  due  from  the  Annandale  estates  and 
another  estate  connected  with  them,  the  separate  sums 
amounting  together  to  the  sum  which  was  mentioned  in  my 
noble  and  learned  friend's  statement.  Those  debts  were 
pot  gathered  in  until  certainly  after  the  year  1734  or  1736, 
in  fact  not  until  after  1740,  and  the  purchase  of  the  Dean 
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estate  was  made  at  a  period  anterior  to  their  being  so  called 
in,  but  the  interest  on  those  bonds  was  received  and  was 
credited  to  the  common  fund  before  that  time.  We  have 
had  an  opportunity  of  seeing  the  accounts  for  one  year, 
and  it  appears  that  the  payments  were  made  entirely  in  a 
mixed  and  unseparated  form,  indifferently  from  th^  interest 
of  one  fund  or  the  other,  or  from  the  interest  of  one  or  of 
all  the  funds  which  were  held  by  the  provost  and  council 
of  Edinburgh.  My  Lords,  that  being  the  case,  it  became 
impossible  from  that  time  to  separate  the  interest,  as  Mr. 
Macpherson  tells  us,  and  of  course  we  looked  to  the  coun- 
sel for  the  appellants  to  make  out  if  they  could  that  Mr. 
Macpherson  was  wrong  in  that  respect,  and  that  the  inter- 
est could  in  fact  be  separated.  No  attempt,  however,  has 
really  been  made,  or  if  it  has  been  made  it  has  not  been 
successful,  to  show  that  the  interest  of  these  funds  was  at 
any  time  kept  separate  and  distinct.  In  due  time  after- 
wards the  capital  was  gathered  in,  and  what  became  of  it? 
It  may  partly  be  traced  to  the  debts  which  pressed  upon 
the  corporation  I  apprehend,  and  it  may  *partly  be  [838 
traced  for  a  certain  time  to  certain  other  payments ;  but 
after  a  time  the  funds  became  so  inextricably  im mixed  that 
there  is  no  mode  of  separating  them. 

The  appellants  say,  At  all  events,  the  corporation  did 
not  take  the  funds  of  the  Alexander  mortification  for  the 
purchase  of  the  Dean  estate,  which  is  a  source  of  profit  to 
the  corporation,  they  did  not  use  them  for  the  investment  in 
this  Dean  estate,  which  has  turned  out  well  for  those  who 
engaged  in  it,  and  we  must  keep  these  funds  entirely  sepa- 
rate from  that  advantageous  purchase,  inasmuch  as  we  can 
show  you  that  the  identical  funds  which  might  be  followed 
out  as  being  what  you  were  entitled  to,  could  not  possibly 
have  been  laid  out  in  the  purchase  of  the  Dean  estate.  In 
the  events  which  have  happened  it  would  certainly  be  very 
much  worse  for  them  if  they  were  taken  to  be  left  in  the 
general  body  of  the  fund,  and  so  lost.  What  the  court 
seems  to  have  regarded  the  corporation  as  having  done  may 
be  described  thus  ;  if  I  may  use  an  expression  which  bears 
more  analogy  to  this  than  any  other  expression  one  could 
use,  a  sort  of  partnership  was  formed  by  these  trustees  be- 
tween the  various  trust  funds  which  they  held.  They  con- 
sidered that  they  were  justified  in  acting  in  the  manner 
they  did  for  the  benefit  of  the  hospital.  They  said.  We 
will  carry  all  these  into  one  joint  stock  concern,  for  better 
and  for  worse;  and  accordingly,  although  there  have  been 
«ome  alternations,  the  investment  which  was  made  by  these 
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trustees,  improperly  constituted  in  a  sense,  but  still  trus- 
tees of  this  particular  fund,  has  turned  out  to  be  a  benefi- 
cial investment. 

Now,  my  Lords,  I  apprehend  that  what  the  court  below 
has  done  is  only  that  which  is  commonly  done  in  this  coun- 
try with  reference  to  partnerships.  The  question  came 
more  frequently  before  our  courts  at  one  time  than  it  does 
now,  because  the  principle  is  better  understood.  At  one 
time — a  long  time  ago — if  a  partner  died  leaving  assets  in 
the  partnership,  and  the  other  members  remaining  in  the 

fartnership  after  his  death  carried  on  the  business  with 
is  assets,  there  was  felt  to  be  a  difficulty  in  coming  to  any 
arrangement  as  to  what  would  be  the  correct  mode  of  deal- 
ing with  that  fund.  It  was  a  recognized  rule  at  all  times 
that  a  cestui  que  trusty  whose  property  has  been  improperly 
dealt  with,  has  the  choice  of  accepting  the  dealing  with  his 
property  or  repudiating  it ;  that  is,  either  of  taking  all  the 
o3y]  profit  (he  would  *not  choose  it,  of  coarse,  if  there 
had  been  loss)  resulting  from  the  dealing  with  his  property, 
or  requiring  the  payment  back  of  his  money  with  such  in- 
terest as  the  court  thought  right  under  the  circumstances. 
There  was  found  to  be  a  difficulty  about  applying  that  to 
partnerships  for  some  little  time,  but  the  principles  of  part- 
nerships were  discussed  in  the  cases  of  Brown  v.  De  Tas- 
tet  (*),  and  in  the  case  of  Wedderburn  v.  Wedderburn  (*). 
When  the  principles  were  discussed  in  those  cases  it  was 
said  that  the  difficulty  having  arisen  in  this  way,  inasmuch 
as  something  must  be  allowed  for  labor  and  attention  and 
activity  in  tne  business,  such  remuneration,  for  instance,  as 
the  managing  partner  or  a  person  somewhat  in  that  position 
might  be  entitled  to— the  court  did  not  see  its  way  to  direct 
a  simple  account  of  the  profits  without  more.  However,  in 
those  cases  it  came  to  oe  settled  at  last  that  the  proper 
course  is  to  ^Uow  an  account  of  all  profit  made  since  the 
death  of  the  partner,  and  to  give  his  estate  a  share  of  that 
profit  according  to  the  capital  on  the  one  side,  and  to  debit 
his  estate  on  the  other  side  with  'Must  allowances,"  which 
of  course  includes  everything  which  the  court  might  think 

1'ust  and  proper.  The  principle  was  that  the  trust  money 
taving  been  used  in  the  partnership  concern,  and  profits 
having  resulted  from  that  use  of  trust  money,  no  attempt 
should  be  made  to  separate  all  the  different  funds  out  of 
which  money  might  have  been  paid  but  the  share  of  profits 
upon  the  trust  money  so  used  was  to  be  ascertained  accord- 
ing to  the  capital  employed. 

(•)  Jac.,  284.  («)  2  Keen's  Rep.,  722,  ard.,  4  Mylne  <fc  Craig,  41. 
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That,  my  Lords,  is  exactly  what  has  been  done  here.  It 
is  a  kind  of  partnership  concern  which  has  been  carried  on 
by  the  provost  and  council  with  their  various  trast  funds. 
The  whole  of  the  trust  has  made  a  profit,  that  profit  the 
court  below  has  held  ought  to  accrue  for  the  benefit  of  that 
charity  the  funds  of  which  came  into  the  hands  of  these 
trustees  about  the  year  1700,  as  far  as  can  be  made  out 
upon  the  evidence,  as  well  as  of  the  other  trust  funds  held 
by  the  same  trustees.  That  is  the  principle  upon  which  the 
court  has  directed  that  the  apportionment  should  be  made. 

Now,  my  Lords,  in  the  case  of  a  partnership,  supposing 
it  were  necessary  to  lay  out  any  money  for  the  purpose  or 
increasing  the  business  during  the  time  when  the  business 
was  carried  on  with  *the  aid  of  the  deceased  part-  [840 
ner's  assets  in  conjunction  with  other  assets  of  the  partner- 
ship, supposing  it  was  necessary  for  the  erection  of  a  new 
building — take  a  brewery,  for  example,  or  the  like — to 
make  payments,  and  profits  were  so  earned,  the  court 
would  not  be  very  strict  to  inquire  out  of  which  particular 
fund  the  money  which  was  laid  out  arose,  because  when 
funds  are  employed  jointly  in  this  way  you  can  hardly  say 
that  payments  are  made  out  of  one  fund  rather  than  out  of 
another  fund.  Here,  curiously  enough,  there  is  a  strong 
illustration  of  that  in  the  entry  which  has  been  read  by  my. 
noble  and  learned  friend  near  me,  from  which  it  appears 
that  it  was  actually  intended  at  one  time  to  apply  these 
very  funds  to  the  particular  purchase  which  was  made  of 
the  Dean  estate.  iBut  really,  that  does  not  in  substance 
make  a  difference  if  the  whole  concern  has  been  carried  on 
in  a  joint  and  mixed  manner,  if  the  whole  funds  have  been 
invested  for  the  purposes  of  the  whole  concern,  if  I  may  so 
term  it.  Believing,  as  the  corporation  did,  that  the  whole 
was  one  concern,  it  was  upon  the  faith  and  confidence  of 
their  having  certain  assets  in  hand,  of  which  the  heritable 
bonds  in  question  formed  part,  that  they  made  the  pur- 
chase which  otherwise  they  would  not  have  ventured  to 
make  for  the  benefit  of  the  trust ;  any  more  than,  if  it  had 
been  an  actual  partnership,  the  partners  would  have  ven- 
tured to  make  such  a  purchase  for  the  benefit  of  the  part- 
nership unless  they  had  funds  in  hand. 

Now,  my  Lords,  from  about  the  year  1700  the  provost  and 
council  have  had  these  £2,000  odd  of  the  Alexander  morti- 
fication, and  the  interest  upon  it  was  at  first  very  punctu- 
ally paid,  as  the  entry  which  has  been  read  shows,  although 
afterwards  the  state  of  things  was  different.  The  question 
arises  after  a  long  series  of  years  in  which  this  mistake  has 
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been  made,  for  a  mistake  it  has  been  held  by  the  court  be- 
low to  be,  and  that  can  hardly  be  disputed.  The  result  of 
this  long  mistake  is  that  happily,  as  things  have  turned  oat, 
the  whole  concern  of  this  trust  administered  as  one  concern 
has  been  fortunate,  the  Alexander  mortilScation  partook  m  a 
speculation  for  which  the  funds  of  the  concern  were  used, 
and  it  has  been  held  by  the  court  below  to  be  entitled  to  an 
equitable  share  of  the  profits  so  realized ;  that  is  what  it 
comes  to.  I  have  taken  the  Dean  estate  as  the  principal  in- 
stance, because  that  appears  to  be  the  principal  instance  of 
841]  profit ;  but  that  is  not  *the  only  instance,  or  the  only 
instance  of  profit,  it  is  a  salient  instance.  A  cestui  que  trust 
has  a  right,  when  his  fund  has  been  dealt  with  in  an  illegiti- 
mate manner  as  regards  the  true  legal  construction  of  the 
bequest,  to  say  at  his  option  whether  he  will  have  a  decree 
for  the  restoration  of  the  fund  with  or  without  interest  in 
the  meantime,  or  whether  he  will  take  the  result  of  the  em- 
ployment of  that  fund  when  it  has  been  employed  together 
with  other  funds  in  a  payment  resulting  in  an  acquisition 
of  profits  by  taking  a  snare  of  those  profits.  The  remedy  is 
given  to  him  in  either  case  on  account  of  the  impossibility, 
when  funds  have  been  mixed,  of  attributing  to  each  a  par- 
ticular property,  and  ear- marking  it  as  belonging  to  the  one 
.rather  than  the  other.  And  although  you  may  say  at  such 
and  such  a  time  the  Dean  estate  in  particular  could  not  have 
been  bought  with  this  particular  fund,  because  these  bonds 
were  not  then  gathered  in  and  collected,  still  the  interest 
had  been  gathered  in,  and  the  interest  had  been  applied,  as 
Mr.  Macpherson  says,  in  ease  of  the  other  funds  to  some 
extent.  He  says  they  were  sometimes  in  excess,  and  some- 
times in  deficiency;  at  all  events,  at  certain  times  they  were 
in  excess.  It  was  one  common  fund,  and  the  cestui  que 
trust  does  not  now  ask  to  have  his  part  of  that  fund  fol- 
lowed and  pursued,  and  to  have  his  trust  moneys  divided 
from  the  rest,  but  he  asks  what  common  justice  seems  to 
require,  namely,  that  he  should  have  a  right  to  participate  in 
that  which  has  followed  from  the  use  of  his  money  together 
with  the  other  moneys,  taking  his  share  out  of  that  joint  and 
common  stock.  I  think  the  cestui  que  trust  has  a  right  to 
do  that. 

My  Lords,  I  will  only  add  to  what  my  noble  and  learned 
friend  has  said  that  in  this  decision  I  think  we  are  in  no  way 
departing  from,  on  the  contrary,  it  approves  itself  to  my 
mind  as  a  way  of  carrying  into  full  efft^ct,  the  rule  which  is 
common  in  cases  of  this  kind,  namely,  that  a  cestui  que  trust 
whose  funds  have  been  dealt  with  without  his  consent  has  a 


VoL  IV.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  599 

H.L.  (Sc.)  Lord  Provost,  Ac,  of  Kdinbnrgli  v.  Lord  Advocate.  1879 

rigfat  to  take  the  result  of  tliat  dealing  in  the  nianner  most 
favorable  to  himself.  I  think,  therefore,  my  Lords,  that  the 
order  suggested  by  my  noble  and  learned  friend  is  the  cor- 
rect order  for  us  to  make. 

Lord  Gordon  :  My  Lords,  in  regard  to  the  first  question 
raised  under  this  appeal,  viz.,  whether  the  ministers  of  Ed- 
inburgh are  entitled  *to  participate  in  the  adminis-  [842 
tration  of  the  Alexander  mortification,  I  entertain  no  doubt 
at  all.  The  teims  of  the  deed  of  mortification  are  quite  dis- 
tinct and  unambiguous.  It  nominates  and  appoints  the 
**  Right  Honorable  the  Lord  Provost  and  bailies  and  council 
of  Edinburgh,  and  their  successors  in  office,  for  the  commu- 
nity thereof,  and  ministers  of  the  said  burgh,  present  and 
to  come,  to  be  the  sole  and  undoubted  patrons"  of  the  mor- 
tification. The  ministers  of  the  burgh  '^  present  and  to 
come,"  are  appointed,  equally  with  the  lord  provost,  bailies,  - 
and  council,  and  their  successors  in  office,  patrons  of  the 
mortification,  and  I  entertain  no  doubt  that  the  ministers 
were  entitled  from  the  institution  of  the  mortification  to 
participate  in  its  administration. 

But  it  is  said  that,  as  the  ministers  have  not  taken  part  in 
the  administration  of  the  mortification  from  its  institution 
in  or  prior  to  the  year  1700,  they  have  now  lost  their  right 
to  participate,  in  the  management.  I  think  this  is  a  mistake. 
I  agree  with  the  Lord  President  that  "the  circumstance  that 
the  ministers  of  Edinburgh  have  never  claimed  to  be  con- 
joined in  this  administration  is  of  no  consequence.  No  per- 
sons of  an  official  character  can  giveaway  the  rights  of  their 
successors  in  office  under  a  trust  of  this  kind,  and  therefore 
the  trust  must  be  constituted  and  administered  now  as  pro- 
vided by  the  truster  in  his  deed  of  mortification." 

I  think  that  the  cases  of  Baird  and  others  v.  The  Magis- 
trates of  Dundee  (*)  and  Leslie  v.  Black  (^\  which  were  relied 
on  by  the  appellants,  are  inapplicable  to*  the  circumstances  of 
the  present  case.  In  Baird  v.  The  Magistrates  of  Dundee^ 
the  mortification  was  in  favor  of  the  provost  and  bailies  of 
Dundee,  but  from  the  institution  of  the  trust  in  1846  the 
affains  of  the  mortification  were  managed,  not  by  the  provost 
and  bailies  alone,  but  by  the  provost,  bailies,  and  tovm 
council.  And  it  was  decided  by  this  House  in  1863,  when 
the  question  was  raised,  "that,  having  regard  to  the  length 
of  time  during  which  the  provost,  bailies,  and  town  council 
of  Dundee  ^er  se  administered  the  charity,  they  ought  to  be 
considered  as  the  lawful  trustees  of  the  interest  represented 

(«)  Ct.  Sees.  Gas.,  8d  Series,  vol  i  (H.  L.),  p.  6;  2d  Series,  vol.  xxiv,  p.  447. 
(»)  9  June,  1814,  Fac*  CoU.,  vol.  xvii,  p.  641. 
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by  Johnstone's  legacy."  The  case  of  Leslies.  Black M 
not  come  to  your  Lordships'  Hoase.  But  the  point  decided 
by  that  case  was  that  where  a  minister  and  members  of  a 
843]  kirk  session  *who  were  appointed,  along  with  others, 
as  patrons  of  a  mortification  had,  for  more  than  a  oeotary, 
voted  collectively  as  one  person  in  the  administration  of 
the  trust  affairs,  they  were  not  entitled  to  vote  per  capita^ 
but  must  continue  to  vote  as  they  had  formerly  done.  In 
both  of  these  cases  the  question  was  in  regard  to  the  inteDtioa 
of  the  testator,  and  the  usage  was  only  important  as  show- 
ing the  contemporaneous  interpretation  put  on  the  terms 
of  the  deed  of  mortification  accepted  and  acted  on  for  long 
periods  of  time.  But  there  is  nothing  in  these  cases  to  indi- 
cate that  in  a  case  such  as  the  present,  where  there  is  a  clear 
and  distinct  nomination  of  certain  official  persons  to  act  aa 
patrons,  the  failure  for  a  length  of  time  of  these  officials  to 
perform  their  functions  would  deprive  their  saccessors  of 
the  rights  so  distinctly  conferred  upon  them. 

The  remaining  part  of  the  case  in  regard  to  the  mmog  of 
the  funds  of  the  Alexander  mortification  with  those  of  the 
Trinity  Hospital  and  the  proper  mode  of  the  separation  of 
these  funds  is  attended  with  more  difficulty.  Bat  on  a  care- 
ful consideration  of  the  whole  matter  I  have  come  to  be  of 
opinion  that  the  result  arrived  at  by  the  Court  of  Session  is 
right.  I  have  had  an  opportunity  of  perusing  and  consider- 
ing the  judgment  which  has  just  been  delivered  by  my  noble 
and  learned  friend  Lord  Blackburn ;  and  as  his  Lordship 
has  gone  fully  into  that  psnt  of  the  case,  and  as  I  concur  in 
the  views  which  he  has  expressed,  I  shall  not  detain  the 
House  by  entering  on  details. 

I  am  of  opinion  on  the  whole  matter  that  the  judgments  ol 
the  court  below  are  right,  and  they  should  be  affirmed. 

InterlociUors  appealed  against  affirmed;  and 
the  appeal  dismissed,  with  costs. 

Lords'  Journal,  2l8t  July,  1879. 

Agents  for  appellants :  J.  &J.  Oraham. 

Agent  for  respondent :  T.  B.  Simson  (Crown  Agent). 


Vol  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

601 

aL.(E.)  . 

Hooper  v.  Bourne. 

1880 

[5  Appeal  Cases,  1.] 

H.  L.  (E),  February  9,  1880. 

[HOUSE  OF  LORDS.] 

*Edward  Louis  Hooper  and  H.  F.  Hooper,  Appe-  \\ 
lants ;  and  John  Bourne,  The  Westbury  Iron  Com- 
pany, and  The  Great  Wjestern  Railway  Company, 
Respondents  ('). 

Bailwap — Superfluous  Land — Oivus  of  Proof —Prefumption. 

A  railway  company  purchased,  by  private  agreement,  without  any  preliminary 
notice  to  treat,  certain  lands,  in  amount  nineteen  acres,  under  which  were  mines  of 
iron  ore.  These  mines  were  specifically  conveyed  to  the  company.  By  the  private 
act  incorpMoratingr  the  company  the  railway  was  to  be  finished  in  1861.  By  warrant 
of  the  Railway  Commissioners  that  time  was  extended  to  1868.  The  company  had 
used  six  of  the  nineteen  acres  in  railway  works — on  certain  spots  of  the  remaining 
thirteen  acres  a  drain,  a  cesspool,  and  a  passage  for  water  supply  had  been  con- 
structed, but  no  buildings  haa  been  erected,  nor  rails  laid  down.  The  railway  was 
finished,  but  at  the  expiration  of  ten  years  from  1853  no  sale  of  the  lands  took  place. 
In  December,  1849,  the  company  bad  let  the  lands  to  a  tenant  from  year  to 
*year,  and  he  used  them  for  agricultural  purposes.  In  August,  1871,  the  com-  [2 
pany  let  the  lands  (again  under  a  tenancy  nrom  year  to  year)  to  an  iron  mining  com- 
pany under  a  license  to  work  the  iron  ore.  In  each  of  these  agreements  the  directors 
reserved  the  absolute  right  (in  the  case  of  the  iron  company  upon  twenty*eight  days' 
notioe),  to  re-enter  on  the  lands,  and  in  the  lease  to  the  iron  company  the  mining 
was  to  be  done  subject  to  the  approval  of  the  railway  company  and  of  that  com- 
pany's engineer.  In  1876  an  action  of  ejectment  was  brought  to  recover  the  lands 
as  knds  which,  under  sect  127  of  the  Lands  (}lausos  Act,  8  &  9  Vict.  c.  18,  had 
vested  in  the  plaintifib  as  "  adjoining  owners."  There  was  a  reference  to  a  barrister 
to  state  a  case  for  the  opinion  of  the  court.  The  case  set  forth  in  one  of  the  para- 
graphs, ihiX  since  1868  the  railway  traffic  had  much  increased,  and  that  the  lands 
'*  had  been,  and  still  were,  required  for  the  purpose  of  constructing  additional  sidings 
upon  them  to  accommodate  the  increased  traffic,"  and  gave  reasons  of  business  which 
had  influenced  the  railway  directors  in  not  making  these  sidings.  The  Queen's 
Bench  Division  had  held  that  under  these  circumstances  the  lands  were  not  to  be 
considered  as  "  superfluous  land  "  which  became  vested  in  the  adjoining  owner — and 
that  decision  was  affirmed  bv  the  Court  of  Appeal : 

Htidf  that  the  decisions  of  the  courts  below  must  be  affirmed. 

In  a  case  of  this  kind  the  burden  of  proving  a  title  to  the  land,  as  superfluous 
land,  lies  upon  the  claimant. 

The  mere  £act  that  the  land  has  not  been  built  upon  is  not  conclusive — all  the  cir- 
cumstances must  be  considered. 

The  fact  that  the  lands  were  in  the  neighborhood  of  a  populous  town  was  a  cir- 
cnmatance  to  raise  a  presumption  that  the  lands  would  be  wanted  on  account  of  in- 
creased traffic  on  the  railway. 

And,  tembie,  that  the  fact  that  they  were  so  wanted  in  1868  raised  a  reasonable 
presnmtion  that  in  1863  the  want  of  them  for  railway  purposes  had  been  foreseen. 

Per  The  Lord  Chanoellob  (Earl  Cairns):  If  a  railway  company  purchases  land 
and  tho  minerals  under  its  surface,  anH  the  surface  is  not  at  that  time  wanted  for  the 
purposes  of  the  railway,  but  afterwards  becomes  so,  and  canb  e  used  without  requir* 
ing  the  support  of  the  minerals,  micere  whether  there  is  any  authority  which  requires 
the  company  to  sell  the  minerals  apart  from  the  land,  or,  in  default  of  such  sale, 
Testa  them  m  the  adjoining  owner. 

(0  Affirming  28  Eng.R.,  236. 
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Per  Lord  Hathbrley  :  Questions  as  to  superfluous  lands  have  proceeded,  At  aB 
tunes,  upon  the  ttona  fides  of  the  transaction. 

Per  Lord  O'Haoan  :  An  actual  present  intention  to  employ  the  land  for  the  pur- 
poses of  the  railway  need  not  have  been  formed  within  the  prescribed  time,  in  order 
to  prevent  a  forfeiture  at  the  end  of  it. 

Ejectment  (brought  in  May,  1875),  for  certain  pieces  of 
laud  in  the  parish  of  Westbury,  in  the  county  of  Wilts, 
situated  close  to  the  Westbury  Station  of  the  Great  Western 
Railway. 

The  case  came  on  for  trial  at  Salisbury,  and. was  then  re- 
ferred to  Mr.  Kingdon,  Q.C.,  who  stated  a  special  case  for 
3]  the  opinion  *of  the  court  (*).  The  facts  were  in  substance 
these.     In  1846,  an  act  was  passed  for  incorporating  a  com- 

Sany  called  the  Wilts,  Somerset,  and  Weymouth  Kailway 
ompany,  for  the  purpose  of  making  a  railway  from  the 
Great  Western  Railway  to  Salisbury  and  Weymouth. 
With  this  act  the  Lands  Clauses  and  the  Railways  Clauses 
Acts  were  incorporated.  An  amendment  act  was  passed  in 
1846  specially  referring  to  the  making  of  a  railway  in  the 
parish  of  Westbury,  the  time  for  the  completion  of  which 
was  to  expire  in  August,  1851.  By  warrant  under  the  seal 
of  the  Commissioners  of  Railways  this  time  was  extended 
to  August,  1853.. 

By  an  indenture  dated  in  March,  1848,  the  freehold  and 
inheritance  in  fee  simple  in  two  pieces  of  land  in  Westbury 
parish,  containing  about  nineteen  acres,  belonging  to  two 
persons  named  Rossiter,  as  trustees  for  the  Rev.  J.  Hooper 
and  his  wife,  were  conveyed  to  the  Wilts,  Somerset,  and 
Weymouth  Railway  Company,  together  with  the  mines 
under  and  the  timber  on  tnem,  for  the  sum  of  £3,280,  and 
this  sum  was  to  be  in  full  satisfaction  for  all  works  for  the 
accommodation  of  lands  adjoining  the  railway,  and  for  all 
gates,  bridges,  fences,  &c.,  and  all  severance  and  other 
damage.  The  land  thus  acquired  was  delineated  on  the 
parliamentary  plans  and  book  of  reference.  Shortly  after 
the  completion  of  this  purchase  (which  was  made  by  pri- 
vate agreement,  and  not  under  any  statutory  notice  to  treat), 
the  company  took  possession  of  the  lands,  and  upon  part 
tliereof,  consisting  of  about  six  acres,  constructed  the 
Westbury  Station  and  certain  roads  necessary  for  the  ac- 
commodation of  the  traflSc.  There  was  a  cottage  upon  part 
of  the  land,  and  this  cottage  from  1850  to  1875  had  been 
(jc'cupied  by  the  company's  servants.     Two  pieces  of  land, 

(')  The  special  ease  is  fully  set  forth  served,   but  the  only  real    respondents 

\u  the  report  before  the  Court  of  Appeal,  were  the  directors  of  the  Great  Western 

:i  *i.  B.  D.,  258.     The  name  of  the  case  as  Railway  Company. 
it  stood  in  the  court  below  has  been  pre- 
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which  were  marked  as  Nos.  1  and  2  on  a  plan,  were  sepa- 
rated from  another  piece  marked  No.  3  on  that  plan,  by  a 
public  highway  leading  from  Westbnry  to  Storridge,  and 
were  separated  from  the  plaintiff'sland  by  a  public  higliway 
leading  from  Westbnry  to  Hawkridge.  These  highways  had 
been  set  out  under  an  inclosurelact  award  in  1808.  On  these 
pieces  of  land  some  drainage  works  *had  been  done,  [4 
and  a  cesspool  had  been  constructed  and  a  passage  for  tiie 
supply  of  water  made.  By  an  agrement  dated  the  24th  of 
December,  1849,  the  Wilts,  Somerset,  and  Weymouth  Rail- 
way Company  let  the  three  pieces  of  laud,  Nos..l,  2,  and  3, 
to  one  James  Bourne  on  a  tenancy  from  year  to  year,  and 
he  used  them  for  farming  purposes.  The  agreement  con- 
tained a  provision  for  the  re-entry  of  the  railway  company 
and  its  agents  upon  the  lands,  ''for  the  purj^oses  of  the 
railway  act,  or  lor  any  purpose  connected  with  the  eraid 
railway,"  upon  giving  two  months'  notice  in  writing.  This 
tenancy  of  Mr.  Bourne  came  to  an  end. 

The  railway  was  completed  in  1853.  By  an  agreement, 
dated  18th  of  August,  1871,  the  Great  Western  Railway 
Company  (which  had  before  then,  by  force  of  a  private  act 
of  Parliament,  become  entitled  to  the  property  as  successor 
to  the  Wilts,  &c..  Company)  let  the  said  three  pieces  of 
land  to  the  Westbnry  Iron  Company  on  a  tenancy  from 
year  to  year,  such  agreement  being  subsidiary  to  a  license, 
which,  by  an  indenture  dated  two  days  previously  (August 
16,  1871),  the  Great  Western  Company  had  granted  to  the 
Westbnry  Iron  Company  to  work  the  iron  ore  under  the 
land.  The  license,  dated  the  16th  of  August,  1871,  stated 
that  "the  railway  company  being  of  opinion  that  the  re- 
moval of  the  iron  ore  from  the  said  first  mentioned  pieces  of 
land  wUl  not  interfere  with,  or  prevent  the  user  of  the  said 
pieces  of  land  for  the  station  and  siding  accommodation 
and  other  the  purposes  of  their  railway  and  the  works  con- 
nected therewith,  for  which  the  same  are  now,  or  are  in- 
tended to  be,, used,  provided  the  working  and  removing  the 
said  iron  ore  be  done  to  the  satisfaction  of  their  engineer 
for  the  time  bein^,  and  the  holes  occasioned  by  the  removal 
thereof  be  filled  m  with  slag,  and  resoiled,  as  is  hereinafter 
provided,  have  agreed  to  grant  the  iron  company  the  re- 
quired permission  upon  the  terms  and  conditions  herein- 
after contained."  The  iron  company  covenanted  *'  through- 
oat  the  term,  as  directed  by,  and  to  the  satisfaction  in  all 
respects  of,  the  engineer"  of  the  railway  company,  to 
search  for  the  iron  ore,  to  leave  such  margins  as  might  be 
required  by  the  company  or  engineer,  to  remove  the  soil  in 
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a  particular  manner,  and  to  preserve  the  same  for  the  pur- 
pose of  being  again  laid  thereon,  and  to  the  satisfaction  of 
the  engineer  to  make  good  the  slopes,  fill  up  and  level  all 
5]  holes,  &c.  The  agreement  *contained  the  following  provi- 
sion :  "In  the  event  of  the  railway  company  reqniriog the 
whole,  or  any  portion,  of  the  said  premises  for  any  purpose 
whatsoever,  they  shall  be  entitled  to  take  possession  of  the 
same,  and  pat  an  end  to  the  tenancy  upon  giving  twenty- 
eight  days'  notice  in  writing,  and  they  may  by  themselves, 
their  agents,  and  servants  enter  upon  the  said  premises 
without  their  being  deemed  trespassers  for  so  doing,  or 
being  liable  for  any  damages  occasioned  thereby."  The 
license  contained  a  like  provision. 

The  Westbury  Iron  Company  had  occupied  the  three 
pieces  of  land  under  the  license  and  the  agreement,  and  had 
worked  the  iron  ore  according  to  their  stipulations. 

The  14th  paragraph  of  the  special  case  was  in  these  terms: 
"Since  the  year  1868  the  railway  traffic  at  the  Westbury 
Station  has  much  increased,  during  that  period  of  time  the 
said  three  pieces  of  land  have  been,  and  still  are,  reqaiied 
for  the  purposes  of  constructing  additional  sidings  upon 
them  to  accommodate  the  increased  traffic.  The  want  of 
such  additional  accommodation  was,  during  the  period 
aforesaid,  a  subject  of  freouent  discussion  between  the  sev- 
eral district  officers  of  the  Great  Western  Railway  Company 
having  the  general  supervision  of  the  traffic  at  the  Westboiy 
Station,  but — in  consequence  of  general  instructions  from 
the  general  manager  oi  the  railway  company,  that,  as  the 
company  were  expending  large  sums  of  money  upon  other 
works,  district  omcers  were  not  to  ask  for  anything  that 
was  not  necessary,  or  could  possibly  be  postponed— no  re- 
quisition was  made  by  the  district  officers  to  the  company, 
during  that  period,  to  provide  such  additional  accommoda- 
tion, nor  did  the  company  during  that  period  provide,  or 
take  any  step  to  provide,  additional  accommodation,  and, 
except  as  hereinbefore  mentioned,  the  said  three  pieces  of 
land  have  during  that  period  remained,  and  still  remain,  in 
the  same  state  as  they  were  up  to  the  end  of  the  year  18&B." 
^  The  special  case  stated  that  '4n  the  year  1863  the  plain- 
tiffs were,  and  still  are,  the  owners  of  certain  lands  which 
adjoined  the  portion  of  the  nineteen  acres  of  land  upon 
which  the  railway  and  works  were  constructed." 

The  case  then  quoted  the  127th  section  of  the  8  &  9  Vict 
c.  18,  that  '*with  respect  to  lands  acquired  by  the  promo- 
6]  ters  of  the  undertaking  *under  the  provision  of  this 
or  the  special  act,  or  any  act  incorporated  therewith,  but 
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which  shall  not  be  required  for  the  purpose  thereof — be  it 
enacted — within  ten  years  of  the  expiration  of  the  time  lim- 
ited by  the  special  act  for  the  completion  of  the  works,  the 
promoters  of  the  undertaking  shall  absolutely  sell  and  dis- 
pose of  all  such  superfluous  lands,"  and  apply  the  money, 
&c.,  and  *'in  default  thereof,  all  such  superfluous  lands  re- 
maining unsold  at  the  expiration  of  such  period  shall  there- 
upon vest  in,  and  become  the  property  of,  the  owners  of  the 
lands  adjoining  thereto,  in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same."  The  case  also  re- 
ferred to  the  two  acts  of  the  Great  Western  Railway  Com- 
pany, the  Act  of  1866,  s.  6,  and  the  Act  of  1868,  s.  20, 
containing  similar  provisions,  then  stated  the  contention  of 
the  plaintiffs  and  defendants,  and  submitted  to  the  court 
(which  was  to  have  the  same  liberty  as  a  jury  to  draw  in- 
ferences of  fact)  the  question  "whether  under  the  circum- 
stances hereinbefore  set  forth  the  plaintiffs  are  entitled  to 
recover  possession  of  the  whole  or  any  part  of  the  said 
lands  claimed  by  the  writ." 

The  Queen's  Bench  Division  answered  that  question  in 
the  negative,  and  that  answer  was  confirmed  by  the  Court 
of  Appeal.    This  appeal  was  then  brought. 

Mr.  BcTtjamin^  Q.C.,  and  Mr.  Merewether^  Q.C.,  for  the 
appellants :  The  court  below  has  treated  land  purchased  by 
a  railway  company  under  a  private  agreement,  as  being  in 
the  same  position  as  land  obtained  under  the  compulsory 
clauses  of  the  Railway  Acts.  The  question  therefore  arises 
whether  a  railway  company  can  buy  land  and  hold  such 
land  forever,  or  whether  the  holding  of  land  obtained  by 
the  company  by  voluntary  purchase,  is  not  restricted,  like 
the  other,  to  the  use  and  purposes  of  the  railway.  Then,  if 
mines  acquired  by  the  company  are  not  required  for  the 
purposes  of  the  railway,  are  they  not  to  be  treated  as  the 
surface  of  the  land  is,  that  is,  as  superfluous  ?  If  so,  then 
the  provisions  of  the  Lands  Clauses  Act  and  the  Railway 
Clauses  Act  must  be  taken  to  apply  to  these  lands,  and  the 
consequence  must  follow  that  the  lands  the  subject  of  this 
action,  having  become  *' superfluous  lands,"  have  vested  in 
the  appellants.  All  purchases  of  land  made  by  railway 
♦companies  must  be  made  with  a  view  to,  and  for  the  [7 
purposes  of,  the  undertaking,  and  for  them  alone.  The 
Legislature  never  intended  railway  companies  to  be  the 
owners  of  lands  except  so  far  as  they  were  necessary  for 
such  purposes.  And  most  certainly  it  was  never  intend^ed 
that  they  should  become  owners  of  mines  in  perpetuity. 
When  it  is  ascertained  that  lands  are  not  required  for  the 
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purposes  of  the  railway,  they  become  by  that  fact  sup^r- 
nuous  lands,  and  must  be  sold,  and  if  not  sold  they  vest, 
within  a  time  specified  by  the  statute,  in   the  adjoining 
owners.     The  facts  here  showed  that  the  lands  now  in  con- 
test were  not  required  for  the  purposes  of  the  railway. 
Nineteen  acres  of  land  bad  been  purchased,  only  six  acres 
had  been  used,  and  the  remaining  thirteen  acres  had  been 
let,  first  of  all,  to  a  person  who  used  them  as  a  farm,  and 
then  to  a  mining  company,  with  power  to  dig  out  the  iron 
ore  lying  under  the  surface.     These  acts  of  the  company 
showed  that  the  surface  of  the  land  itself  was  not  required 
for  the  purposes  of  the  railway,  and  brought  this  case  with- 
in the  authority  of  that  of  TJieOreat  Western  Railway 
Company  v.  May{^\  in  which  the  Lord  Chancellor  gave  the 
definition  of  what  must  be*  considered  superfluous  lands. 
He  said  (•),  adopting  the  words  of  the  127tn  section  of  the 
Lands  Clauses  Act,  that  they  were  "lands  acquired  by  the 
promoters  of  the  undertaking  but  not  required  for  the  pur- 
poses thereof."     That  exactly  described  the  lands  in  this 
case,  the  conduct  of  the  directors  showing  clearly  that  they 
were  not  so  required.     There  is  no  such  finding  here,  as  in 
BettsY.  The  Oreai Eastern  Railway  Company  {^\  that  "the 
land  was  purchased  solely  for  the  purposes  of  the  railway 
and  had  ever  since  been  retained  bona  fide  for  such  pur- 
poses," and   that  case,    therefore,   is   inapplicable  to  the 
present. 

The  railway  here  was  originally  to  be  completed  in  1851. 
The  time  for  completing  it  was  extended  to  1853.  It  was 
then  completed,  and,  from  that  date,  the  time  began  to  ran 
in  which,  if  the  lands  were  not  used  for  the  purposes  of  the 
railway,  they  must  be  sold,  or  they  would  vest  in  the  ad- 
8]  joining  owners.  They  were  not  *sold,  and  there  was 
not  a  particle  of  evidence  to  show  that  between  1868  and 
1868  they  had  ever  been  deemed  to  be  required  for  the  pur- 
poses of  the  railway.  The  case  stated  by  the  arbitrator  set 
forth  that  from  1868  the  increasing  traffic  of  the  railway 
showed  that  the  lands  might  be  required  for  railway  pur- 
poses, but  that  was  a  period  of  five  years  after  the  time  at 
which  they  ought  to  have  been  applied  to  those  purposes,  or 
to  have  been  sold.     The  fact  that  1868  was  fixed  on  as  the 

(')  Law  Rep.,  7  H.  L.,  288 ;  10  Eng.  the  jury  was  treated  as  condoBive  upon 

R.,  S8.  the /act,  and  so  no  point  of  law  was  real- 

(*)  Law  Rep.,  7  H.  L.,  at  p.  292 ;  10  ly   determined.     See    Weekly  XoUs,  No- 

Entr.  R.,45.  vember  8,  1879.    See  also  on  this  sab- 

(^)  Law  Rep.,  8  Ex.   294;  8  Ex.  D.,  ject,  London  atid  Souih-Wettem  Jiaibeajf 

182;  81  Enor.  R.,  212.     That  case  came  Company  v.  Blackmore,  Law  Rep.,  4  H. 

up  to  this  House,  where  the  finding  of  L.,  610. 
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time  at  which  the  increasing  traffic  on  the  railway  begun  to 
raise  the  presumption  that  the  lands  might  be  wanted  for 
railway  purposes  showed  that,  until  that  time,  there  had 
been  no  good  ground  for  such  a  presumption.  The  natural 
meaning  of  the  finding  in  the  14th  section  of  the  case  was 
that  for  five  years  after  the  ten  years  following  the  completion 
of  the  railway,  the  company  had  no  need  nor  intention  of 
using  the  lands  for  railway  purposes.  If  a  man  said — I 
have  bad  some  land  for  five  years  and  now  I  think  of  build- 
ing on  it, — he  in  effect  said,  that  during  those  five  years  he 
had  never  entertained  that  intention.  It  lay  on  the  direct- 
ors to  show  that  after  1863  and  before  1868  they  had  in- 
tended the  land  to  be  used  for  railway  purposes,  but  they 
had  not  shown  any  thing  of  the  kind,  and  the  14th  para- 
graph distinctly  pointed  to  an  opposite  conclusion.  It  was 
not  enough  for  them  now  to  say  that  after  1868  circum- 
sta^nces  had  suggested  that  the  lands  might  be  wanted  for 
the  purposes  of  the  railway. 

Then  as  to  the  mines  (*). 

Mr.  Davey^  Q.C.,  Mr.  Arthur  Charles^  Q.C.  (Mr.  Fletcher 
Moulton  was  with  them),  for  the  respondents,  were  not 
called  on  to  address  the  House. 

The  Lord  Chancellor  (Earl  Cairns) :  My  Lords,  sev- 
eral questions  have  been  argued  in  this  case  by  the  learned 
counsel  who  have  presented  the  case  to  your  Lordships  on 
♦behalf  of  the  appellants,  but  it  will  not,  in  the  view  [9 
which  I  take  of  the  case,  be  necessary  to  refer  to  more  than 
one  of  those  questions.  If  it  turns  out  that  the  land  which 
is  here  sought  to  be  recovered  is  not  ** superfluous  laud" 
within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
the  other  questions  which  have  been  argued  in  the  case  be- 
come immaterial. 

My  Lords,  the  action  is  brought  in  the  year  1875  to  re- 
cover against  the  Great  Western  Railway  Company  certain 
closes  of  land,  three  in  number,  which  are  alleged  to  be  su- 
perfluous land.  The  plaintiffs  (the  appellants),  who  seek  to 
recover  the  land,  allege  that  they  are,  and  for  the  purpose 
of  the  present  argument  (and  for  that  purpose  only)  I  will 
assume  that  they  are,  the  "adjoining  owners''  who  would 
be  entitled  to  recover  the  land,  if  it  be  superfluous  land. 

(')  The  questions  whether  the  appel-  Railway  Company  v.  Bennett  (Law  Rep., 

Unts  had  made  out  a  title  as  adjoining  2   I£.  L.,  27)  was   referred  to ;  but   the 

owners,  and  what  were  the  rights  which  judgment  was  confined  to  the  questions 

a  railway  company  might  acquire  and  whether  the  lands  were  superfluous  lands, 

exercise  in  the  purchase  of  mines,  were  and  whether  the  appellants  had  made 

discussed  by  the  appellants'  counsel,  and  out  any  title  to  recover  them. 
on  the  latter   point  the    OrecU  Western 
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The  case  of  the  plaintiffs,  therefore,  is  one  in  which  they 
seek  to  establish,  I  will  not  say  a  forfeiture  of  the  land,  hot, 
at  all  events,  that  the  land  has  been  divested  oat  of  the  rail* 
way  company  in  which  undoubtedly  it  was  vested,  and  haa 
become  vested  in  the  plaintiffs.  The  case  of  the  plaintiffs 
must  be  that  this  divesting  from  the  railway  company  and 
vesting  in  the  plaintiffs  took  place  in  the  year  1863.  The 
case,  my  Lords,  therefore,  is  one  in  which  the  plaintiffs 
have  to  recover  upon  their  own  title,  and  they  have  to  show, 
aflSrmatively,  that,  as  a  matter  of  fact,  the  land  in  qnestion 
bad  become  at  the  date  which  I  have  mentioned  superflaoas 
land ;  and,  until  they  establish  that  fact,  they  do  not  ad- 
vance their  case.  The  mere  circumstance  that  at  one  par- 
ticular period  the  land  was  unbuilt  upon,  or  unused  for  the 
purposes  of  the  railway,  will  not  be  materia],  at  all  events 
will  not  be  conclusive.  It  must  be  shown  affirmatively  that, 
within  the  meaning  of  the  act  of  Parliament,  it  had  become 
at  the  date  I  have  mentioned  superfluous  land,  that  is  to 
say,  *Mand  not  required  for  the  purpose  of  the  railway 
company's  undertaking." 

The  case  did  not  go  before  a  jury  and  therefore  there  is  no 
finding  of  a  jury  on  the  subject.  By  the  agreement  of  the 
parties  a  special  case  was  stated,  and  the  court  was  at  lib- 
erty, by  the  agreement  of  the  parties,  to  draw  inferences  on 
the  question  of  fact  from  the  statements  made  in  the  special 
case.  I  will  refer  your  Lordships  to  one  of  those  state- 
ments, the  statement  in  paragraph  14 : — [His  Lordship  read 
10]  it,  see  ante^  p.  6].  Your  Lordships  *have  this  state- 
ment positively  made, — it  is  common  ground  therefore,  be- 
tween the  parties  in  the  case, — that,  since  the  year  1868, 
these  pieces  of  land  have  been,  and  still  are,  required  for  the 
purpose  of  constructing  additional  sidings  upon  them  to  ac- 
commodate the  increased  traffic.  There  is  no  doubt  there- 
fore as  to  what  was  the  case  in  1868. 

Upon  that,  the  first  observation  I  make  is  this,  that  if  the 
question  had  been  presented  for  solution  before  a  jury,  or 
any  other  tribunal  of  fact,  in  the  year  1863,  it  is  quite  pos- 
sible that  a  controversy  might  have  arisen  as  to  in^ether  in 
the  development  of  the  traffic  of  the  company  these  lands 
would  be  required  for  these  additional  sidings,  and  at  that 
time,  perhaps,  there  would  not  have  been  a  possibility  of 
predicating  what  was  predicated  in  the  year  1868,  that  the 
increase  of  traffic  necessitating  these  additional  works  had 
actually  taken  place.  That  may  be  so  ;  but  there  is  a  very 
strong  presumption  which  arises  when  you  find  that  in  1868, 
without  its  being  said  that  there  was  any  unexpected,  un- 
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nataral,  casual,  or  fortaitoas  development  of  traffic,  but 
merely  that  the  traffic  had  developed  so  as  to  require  this 
additional  siding  accommodation, —  there  is,  I  say,  the 
strongest  presumption  that  those  elements  were  at  work  in 
the  year  1863,  and  that  any  person  with  proper  foresight, 
properly  acquainted  with  the  way  in  which  railway  traffic 
does  develop,  would  have  said,  and  would  have  said  rightly, 
in  the  year  1863  that  these  pieces  of  ground  would  be  re- 
quired for  the  development  of  the  traiBlc  which  afterwards 
took  place.  As  your  Lordships  well  know,  it  is  not  at  all 
necessary  that  at  the  end  of  the  ten  years  there  should  have 
been  then  the  immediate  possibility  of  employing,  or  the  im- 
mediate necessity  for  employing,  the  pieces  of  land  for  the 
additional  work.  It  would  not  have  been  superfluous  land 
if  it  could  have  been  reasonably  said  at  the  end  of  the  ten 
years,  that  there  was  a  purpose  for  which,  even  after  that 

?eriod,  it  would  be  required  in  connection  with  the  railway, 
hat  is  the  first  observation. 

But  a  second  observation  is  this ;  these  pieces  of  land  were 
not  pieces  of  land  adjacent  to,  or  in  the  neighborhood  of,  a 
railway  in  some  wild  and  unpopulated  part  of  the  country, 
but  they  were  three  pieces  of  land  immediately  contiguous 
to  a  station,  which  itself  was  a  station  of  a  populous  town. 
Therefore  without  any  ^evidence  on  the  subject,  with-  [H 
out  any  statement  in  the  special  case,  your  Lordships,  or 
any  tribunal  taking  notice  of  facts  which  are  notorious,  and 
within  the  knowledge  of  every  person,  would  naturally 
conclude  that  there  was  a  strong  presumption  that  land 
taken  by  the  railway  company  immediately  around  its  sta- 
tion, near  a  populous  town,  was  land  as  to  which  there  was 
strong  probability  at  all  events  that  it  would  be  required  for 
the  purposes  of  an  extension  of  the  station  accommodation 
of  that  place. 

My  Lords,  that  is  a  second  circumstance ;  but  there  is  a 
third.  Your  Lordships  find  that  in  the  documents  which 
have  dealt  with  this  land  for  temporary  purposes,  a  docu- 
ment for  example  which  leased  it  to  the  first  person  who  was 
in  occupation  of  it,  a  person  of  the  name  of  Bourne,  and  the 
documents  which  afterwards  dealt  with  it  (although  the  latter 
are  documents  dated  after  the  expiration  of  the  ten  years), 
— in  all  those  documents  the  directors  of  the  railway  in 
speaking  of  the  land,  speak  of  it  always  as  land  as  to  which 
there  was  the  probability  that  it  might  at  any  time,  and  at 
very  short  notice,  be  required  for  the  purposes  of  the  rail- 
way, and  take  care  while  putting  the  land  into  the  occupa- 
tion of  other  persons,  to  reserve  to  themselves  the  power  of 
33  Eng.  Bep.  39 
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reclaiming  it  upon  short  notice  for  the  purposes  of  their 
railway  undertaking. 

Now,  my  Lords,  bearing  in  mind  that  it  is,  as  I  have 
already  said,  for  the  plaintiffs  to  establish  their  case,  and  to 
show  that  at  the  end  of  the  ten  years  the  land  was  superflu- 
ous land,  I  take  leave  in  the  first  place  to  say  that  they  have 
not  shown  that  fact  by  any  affirmative  evidence  of  their 
own,  and  that,  on  the  other  hand,  the  positive  statement  in 
the  case  to  which  I  have  referred  —  a  statement  no  doubt 
relating  to  1868,  but  reflecting  back  upon  the  year  1863  — 
and  the  other  considerations  which  I  have  mentioned,  go  in 
my  mind  very  far  indeed  to  show,  even  if  the  onus  had  been 
"upon  the  railway  company,  that  this  land  was  not  superflu- 
ous land  or  land  not  required  for  the  purposes  of  their  un- 
dertaking. Therefore,  my  Lords,  so  far  from  differing  from 
the  conclusion  arrived  at  by  the  Court  of  Queen's  Bench, 
the  tribunal  which  the  parties  selected  for  the  purpose  of 
determining  in  the  first  instance  this  question  of  fact,  I  am 
bound  to  say  for  myself  that  had  the  case  been  presented  to 
12]  me  in  the  first  instance,  I  should  have  *arrived  at  the 
same  conclusion.  I  understand  that  in  the  Court  of  Ap- 
peal all  the  judges  did  arrive  at  the  same  conclusion,  some 
of  them  no  doubt  expressing  their  opinions  more  strongly 
than  others,  and  I  see  no  reason  to  differ  from  any  of  those 
opinions. 

My  Lords,  I  will  only  say  one  word  on  the  subject  of  the 
mines.  It  was  attempted  by  Mr.  Benjamin  to  make  a  dis- 
tinction between  the  mines  or  minerals  under  these  closesof 
land  and  the  surface  of  the  closes  themselves.  Now  the 
facts  of  the  case  as  to  that  are  simply  these.  The  minerals 
were  bought  by  the  railway  company  along  with  the  lands. 
I  asked  this  question  in  the  course  of  the  argument ; — if  a 
railway  company  buys  a  close  of  land  with  the  minerals  un- 
der it,  and  if  it  afterwards  turns  out  that  the  surface  of  the 
close  itself  is  required  for  the  purposes  of  the  railway,  but 
that  those  purposes  could  be  answered  without  preserving 
to  the  surface  the  mineral  support  in  the  usual  way,  is  there 
any  authority  that  the  railway  company  is  bound  to  sell  the 
minerals  apart  from  the  surface,  and  that  in  default  of  being 
so  sold^  the  minerals  would  vest  in  the  adjacent  owners.  I 
could  not  learn  that  there  was  any  authority  for  that  propo- 
Bition,  But  whether  that  be  so  or  not,  that  is  not  simply 
the  case  here,  because  it  is  perfectly  apparent  here,  from 
the  documents  which  form  part  of  the  case,  that  the  opin- 
ion oE  the  railway  directors  was  that,  although  it  would 
be  aafe,  and  would  be  consistent  with  the  purpose  for  which 
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these  closes  were  wanted,  that  some  portion  of  tbe  minerals 
under  them  might  be  taken  away,  the  agreement  by  which 
permission  was  given  for  this  to  be  done,  reserved  to  them- 
selves, through  their  engineer,  the  control  of  the  manner 
and  the  form  in  which,  and  the  extent  *^o  which,  these  min- 
erals should  be  taken  away.  They  therefore  reserved  the 
power  and  the  autliority  to  regulate  the  extent  to  which  the 
support  of  the  minerals  should  be  taken  from  the  land  in  a 
way  that  they  could  not  have  done  if  they  had  sold  the 
minerals  absolutely  apart  from  the  surface. 

My  Lords,  I  therefore  think  it  is  impossible  here  to  make 
any  distinction  between  that  part  of  these  closes  which  was 
subjacent,  consisting  of  minerals,  and  that  part  of  the  closes 
which  was  merely  surface  land. 

On  the  whole  I  submit  to  your  Lordships  that  there  is  no 
ground  for  dissenting  from  the  judgment  of  the  court  below, 
and  *I  will  move  your  Lordships  that  the  appeal  should  [13 
be  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  am  of  the  same  opinion, 
and  so  entirely  for  the  same  reasons  that  I  do  not  think  it 
necessary  to  detain  your  Lordships  by  expressing  my  view 
on  this  case  at  any  length. 

It  appears  to  me  that  the  plain  object  of  the  Legislature 
in  these  clauses  that  have  been  commented  upon,  in  refer- 
ence to  these  superfluous  lands,  has  been  this.  It  is  a  very 
high  act  of  authority,  and  one  only  to  be  justified  by  the 

})ublic  advantage  which  is  thereby  secured,  to  insist  on  a 
andowner  selling  his  property  and  parting  with  his  estate 
for  the  purpose  of  having  a  railroad  made  over  it,  which  is 
to  be  in  itself  such  a  public  benefit  as  is  supposed  to  justify 
the  interference  with  his  rights.  The  Legislature  conceiving, 
and  in  my  view  rightly  conceiving,  that  to  be  a  matter  in 
which  the  greatest  moderation  should  be  used  with  reference 
to  the  interests  of  all  parties  concerned,  has  provided  that 
companies  making  these  works  shall  not,  under  pretence  of 
the  Denefit  they  are  about  to  confer  on  the  public,  acquire 
to  themselves  property  which  can  be  dealt  with  in  any  other 
way  than  for  that  specific  public  purpose  for  which  alone 
they  were  authorized  to  take  it.  Therefore  clauses  have 
been  introduced  into  the  general  acts,  by  which,  the  time 
for  the  execution  of  the  works  being  limited,  the  company  is 
bound  within  a  period  of  ten  years  after  that  time  to  sell  all 
that  land  which  it  does  not  want ;  or,  in  default  of  selling  it, 
and  to  induce  the  companies  to  sell  it,  clauses  are  put  in 
with  reference  to  (it  cannot  properly  be  called  a  reverter) 
the  handing  over  of  the  lands  to  the  adjacent  owners.     Who 
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are  the  adjacent  owners  it  is  not  necessary  to  decide  in  tiie 
present  case. 

That  being  so,  my  Lords,  it  appears  to  me  that  the  cases, 
which  have  been  numerous  in  various  shapes,  as  to  snper- 
fluous  lands,  have  simply  proceeded  at  all  times  on  theftowa 
fides  of  the  transaction  ;  and  the  question  is  therefore  always 
peculiarly  a  subject  for  consideration  by  a  jury.  There 
have  been  cases  in  chancery  where  injunctions  have  been 
applied  for  before  the  land  was  taken,  on  the  ground  that 
it  was  impossible  that  the  land  could  be  required,  or  that 
notice  had  been  given  to  take  a  much  greater  quantity  of 
14]  *land  than  could  be  required  for  the  purposes  of  the 
railway.  That  is  a  much  more  difficult  case  than  the  case 
which  arises  afterwards  when  the  works  have  been  executed. 
But  the  question  having  arisen  in  different  forms  it  all  comes 
round  to  this  result,  whether  or  not  the  companies  are  pro- 
ceeding bona  fijde^  and  whether  or  not  the  land  is  actually 
wanted  for  the  execution  of  the  undertaking  which  they 
have  in  hand. 

Now,  my  Lords,  what  do  we  find  in  this  case  \  We  find 
a  fact  upon  which  my  noble  and  learned  friend  on  the  wool- 
sack has  observed.  But  before  coming  to  that,  I  will  add, 
that  where  the  directors,  having  entered  into  a  contract, 
have  acquired  land,  and  there  is  no  suggestion  of  malafideB^ 
and  there  appears  to  be  no  reason  in  the  world  why  they 
should  have  attempted  to  take  the  land,  except  for  the  par- 
ticular business  they  had  in  hand,  they  have  been  held  en- 
titled to  retain  it.  They  would,  naturally,  not  be  desirous 
of  taking  more  land  than  they  wanted  ii  thev  were  actinff 
bona  fide.  But  besides  that,  as  my  noble  and  learned  friend 
has  said,  you  have  it  found  by  the  special  case,  which  is 
equivalent  here  to  a  verdict,  the  judges  being  empowered  to 
draw  such  inferences  of  fact  as  they  may  think  warranted 
by  that  statement  of  facts,  that  after  the  making  of  the  rail- 
way and  in  the  period  between  the  expiration  of  the  ten 
years  and  the  taking  of  the  present  proceedings,  the  land, 
in  consequence  of  tne  development  of  traffic,  has  become 
necessary  and  is  now  necessary  for  the  purposes  of  the  un- 
dertaking. There  appears  to  be  no  direct  evidence  on  the 
subject,  but  that  is  the  finding.  That  seems  to  me  to  answer 
the  question  at  once,  because,  as  I  took  the  liberty  of  saying 
to  Mr.  Benjamin  during  the  course  of  his  argument,  it 
seemed  to  me  that  his  argument  throughout  assumed  that, 
though,  when  the  plaintiffs  in  the  present  case  took  their  pro- 
ceedings, they  had  found  the  land  in  question  covered  with 
railroads  and  tramroads  crossing  each  other  for  the  purposes 
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of  a  Station,  and  had  found  it  in  daily  use  for  sidings,  and 
had  found  a  largely  increased  traffic  coming  into  the  station, 
they  would  nevertheless,  because  of  the  naere  lapse  of  time, 
have  been  entitled  to  say  that  the  land  was  superfluous,  in 
the  face  of  the  very  strong  inference  that  must  arise  from 
the  fact  of  its  being  largely  used  and  beneficially  used  at 
the  then  present  time.  A  strong  inference  would  arise  in 
*8ucli  a  case  that  it  was  land  that  was  required  for  the    [15 

Surposes.of  the  undertaking,  because  all  traffic  admits  of 
evelopment,  and  for  the  purpose  for  which  this  land  had 
been  acquired  having  been,  at  all  events  as  regards  part  of 
it,  to  use  it  for  the  purpose  of  a  railway,  you  find  the  whole 
of  it  at  the  moment  of  the  dispute  arising  in  the  case  lam 
supposing,  so  covered  with  a  network  of  railways  as  to  be 
assisting  the  growth  of  that  traffic,  and  assisting  it  profitably 
and  beneficially  to  the  company,  and  the  public.  Yet  ac- 
cording to  Mr.  Benjamin's  argument  you  are  to  say,  All 
that  is  to  come  to  an  end,  because,  although  I  did  not; 
choose  to  stir  ten  years  ago,  ten  years  ago  I  might  have 
stirred,  and  if  I  had  stirred  ten  years  ago,  you  would  not 
have  been  in  a  condition  to  say  what  you  now  can  say,  that 
it  was  then  wanted  for  the  development  of  your  traffic. 
The  fair  inference  is  that  it  was  wanted  from  the  first,  un- 
less you  can  show  that  this  development  Was  something 
preternatural,  and  not  a  mere  ordinary  development  of  rail- 
way traffic.  Of  course,  cases  of  that  kind  might  be  con- 
ceived. All  that  would  have  a  bearing  upon  the  subject  I 
first  mentioned,  namely,  the  bona  fides  of  the  company  in 
taking  this  land.  A  very  strong  inference  is  to  be  drawn 
from  the  facts  slated  in  the  case  that  it  was  from  the  first 
intended  for  that  object  which  it  appeari  during  this  long 
period  from  1863  has  been  attained  by  it. 

My  Lords,  it  also  appears  to  me  that,  so  far  from  the 
various  instruments  and  deeds  which  have  been  executed 
affording  any  inference  that  there  was  a  mala  fides  in  this 
transaction,  or  that  the  company  did  not  want  this  land  to 
develop  the  traffic,  every  one  of  them  seems  to  have  a  con- 
trary bearing.  There  is  a  power  reserved  for  determining 
the  arrangements  which  have  been  entered  into;  and  what 
could  that  be  for,  except  because  the  directors  say,  *'  We 
think  we  shall  or  may  want  the  land,  and  if  we  do  want  it 
we  may  take  it  again,  else  we  should  not  put  in  any  such 
stipulation."  In  a  case  of  this  description,  where  there  is 
so  much  that  may  be  considered  conjectural,  and  where  the 
work  has  first  to  be  executed,  you  must  leave  a  considerable 
margin  to  the  judgment  of  those  who  undertake  the  work 
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as  to  what  would  be  the  best  mode  of  developing  it,  and 
how  much,  when  it  is  so  developed,  they  may  want  for  the 
development. 

16]  *That  being  so,  I  really  think  we  have  here  every- 
thing to  justify  the  inference  which  the  learned  judges  in 
the  court  below  have  unanimously  drawn  from  the  facts 
now  apparent  on  the  case  before  us,  and  the  conclusion  is 
not  one  which  admits  of  dispute,  unless  some  question  could 
be  raised  upon  that  subject  on  which  Mr.  Benjamin  laid 
great  stress  to-day  in  his  argument,  namely,  the  question  of 
mines  as  distinguished  from  other  parts  of  the  property. 
The  finding  in  the  14th  paragraph  of  the  special  case  is  one 
which  seems  to  me  in  fact  to  carry,  to  its  full  extent,  the 
justice  of  the  inference  that  has  been  drawn  by  those  learned 
judges.  For  the  reasons  already  assigned  by  my  noble  and 
learned  friend,  the  Lord  Chancellor,  which  I  have  scarcely 
done  more  than  repeat  for  my  own  satisfaction,  as  I  have 
wished  to  state  some  of  the  reasons  which  occurred  to  me 
as  supporting  the  decision  the  learned  judges  have  ar- 
rived at,  I  think  it  was  a  right  decision.  In  the  first  place, 
the  inference  they  have  drawn  is.  In  my  opinion,  only  a  just 
inference  from  the  statement  of  the  case  in  the  14th  para- 
graph, and  from  the  dealings  of  the  railway  company  in 
reference  to  this  property.  It  is  true  they  have  not  built 
over  it,  and  it  is  not  to  be  found  in  a  state  of  utility  at  pres- 
ent ;  but  the  whole  argument  we  have  heard  to-day  might 
have  been  justly  urged  to  the  same  extent  and  the  same  de- 
gree if  it  had  been  found  to  have  been  covered  with  works 
at  the  time,  when  this  action  was  brought.  That  was  not 
the  case  ;  but  I  think  there  is  nothing  whatever  to  author- 
ize a  suspicion  or.  a  doubt  that  that  which  has  been  done 
from  the  year  1868  down  to  the  present  time  has  been  a  rea- 
sonable development  of  the  original  purpose  of  the  railway 
company,  and  that  this  was  during  the  intei^ening  time 
(including  the  year  186B)  a  purpose  which  at  some  distant 
time  might  be  carried  into  effect,  and  which  it  seems  has 
been  carried  into  effect  during  the  period  referred  to  in  the 
14th  pargraph. 

The  learned  judges  have  relied  upon  that  in  coming  to  the 
conclusion  they  have  come  to,  that  this  land  cannot  be  held 
to  be  superfluous  land.  I  think  that  the  proof  of  its  being 
superfluous  really  lies  on  the  plaintiffs.  They  have  no  tiile 
whatever,  and  can  pretend  to  no  title  whatever,  unless  the 
land  be  superfluous,  and  therefore,  in  the  face  of  the  total 
absence  of  any  evidence  on  their  part  tliat  it  was  snperfluoas 
17]    from  1863  to  1868,  with  the  *tiuding  that  from  1868  it 
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never  has  been  superfluous,  and  there  always  has  been  an  in- 
tention to  use  it,  I  think  that  there  is  made  out  a  very  strong 
ground  for  thinking  that  the  railway  company  really  wanted 
it  from  the  first.  There  is  not  a  tittle  of  evidence  on  the 
part  of  the  pfaintiffs  to  show  that  it  is  superfluous  land,  be- 
yond the  mere  fact  that  the  railway  directors  have  never  ex- 
ecuted works  upon  it.  But  I  must  assume  that  it  is  still 
within  the  competency  of  the  railway  company  to  carry 
such  works  into  effect,  in  order  to  fulfil  the  statement  of 
facts  in  the  14th  paragraph,  namely,  that  it  has  been  from 
1868,  and  is  now,  land  that  is  not  superfluous.  There  is  not 
any  evidence,  therefore,  before  us  to  the  contrary,  which 
ought  to  lead  us  to  depart  from  that  view  or  from  the  just 
inference  to  be  drawn  from  that  statement,  namely,  that 
what  was  wanted  in  1868  was  wanted  at  a  period  earlier 
than  that,  because  clearly,  in  the  purview  of  the  parties  un- 
dertaking the  work  there  was  in  this,  as  there  is  in  every  rail- 
way case,  a  notion  of  a  development  of  traflBc  which  alone 
induces  parties  to  enter  into  these  undertakings  at  all.  That 
development  of  traffic  has  in  fact  taken  place :  and  this  be- 
ing, and  having  been  from  that  time  (1868^  downwards,  land 
which  is  not  superfluofts,  I  do  not  see  wnat  single  point  I 
can  put  my  finger  upon  in  the  plaintiffs'  case  to  justify  me 
in  coming  to  a  contrary  conclusion  from  the  views  which 
have  been  taken  by  the  other  learned  judges  who  have  con- 
sidered the  subject. 

Lord  O'Hagan  :  My  Lords,  I  concur  with  Lord  Justice 
Bramwell  in  thinking  that  this  is  an  action  ''which  ought 
not  to  have  been  brought"  ('),  and  I  see  no  sufficient  reason 
for  dissenting  from  the  unanimous  opinion  of  the  judges  of 
the  Court  of  Queen's  Bench  and  of  the  Court  of  Appeal,  in 
favor  of  the  defendants. 

Reaching  the  conclusion,  in  common  I  believe  with  all 
your  Lordships,  that  the  land  which  is  the  subject  of  dis- 
pute cannot,  upon  the  evidence,  be  held  to  have  been  "su- 
perfluous" at  the  end  of  the  ten  years,  I  do  not  deem  it 
necessary  to  discuss  the  questions  which  have  been  raised 
as  to  adjacent  ownership,  and  the  conveyances  of  mines  and 
minerals. 

*It  seems  to  me  that,  on  the  3d  of  August,  1863,  the  [18 
day  to  which,  according  to  the  decision  of  this  House  in 
Tae  Great  Western  Railway  Company  y.  May  (')  our  atten- 
tion should  be  directed, — the  land  which  the  plaintiff  claims 
might  reasonably  have  been  dealt  with,  on  an  examination 

0)  3  Q.  B.  D.,  at  p.  272;    28  Eng.  R.,        (<)  Law  Rep.,  7  H.  L.,  283;    10  Eng. 
236.  R.,  38. 
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of  the  state  of  the  railway,  and  a  fair  estimate  of  its  capa- 
bilities of  development,  and  the  works  which  the  profitable 
use  of  them  might  involve,  as  "required"  for  the  purposes 
of  the  act  within  the  meaning  of  tlie  127th  section. 

I  cannot  adopt  the  view  which  was  somewhat  pressed  in 
the  argument,  that  an  actual  present  intention  to  employ 
the  land  for  those  purposes  must  have  been  formed  by  the 
company  within  the  prescribed  time,  to  prevent  a  forfeitui-e 
at  the  end  of  it.  I  think  it  is  enough,  if,  though  no  such 
intention  was  consciously  formed  or  explicitly  formolated, 
the  circumstances  of  the  railway  indicated  a  probable  de- 
velopment, and  a  requirement  of  farther  accommodatioa 
within  an  ascertainable  and  reasonable  period.  If  the  want 
of  an  express  intention  to  undertake  a  specific  work  in  the 
month  of  August,  1863,  forfeited  the  interest  of  the  company 
and  transferred  it  to  the  adjoining  occupier,  the  latter  might 
have  lain  by,  as  he  has  done,  for  a  long  series  of  years,  the 
company  might  have  gone  on  with  large  and  expensive 
works,  and  he  would  have  been  entitled  to  come  in  after 
their  completion  and  secure  them  as  his  own.  This  would 
not  be  just  or  reasonable :  and  nothing  in  the  statute  com- 
pels us  to  such  a  conclusion.  I  axJopt  the  words  of  Lord 
Justice  Brett  as  expressive  of  the  view  I  have  taken  of  the 
statute.  *'In  my  opinion,"  he  says  (*),  "the  real  meaning 
is,  can  the  tribunal  which  has  to  try  the  case  say,  at  the  time 
when  the  case  is  tried,  that  if  all  the  facts  existing  on  the 
last  day  of  the  ten  years  had  been  known  to  a  reasonably 
skilful  and  careful  person,  he  would  have  said,  at  that  time, 
that  the  lands  in  question  would,  by  the  ordinary  develop- 
ment of  the  railway  or  neighborhood,  be  required  to  be 
actually  applied  to  the  purpose  of  the  railway  within  a  rea- 
sonable time?"  And  this  I  repeat,  although  at  that  period 
there  was  no  present,  definite,  or  formal  resolution  so  to  ap- 
ply them. 

The  question  before  the  Queen's  Bench  was  one  of  fact. 
19]  The  ^judges  had  the  same  powers  of  drawing  infer- 
ences as  a  jury  would  have  had.  They  exercised  that  power, 
and  found  that  in  August,  1863,  the  land  in  controversy  was 
required  for  the  purposes  of  the  railway,  although  it  had 
not  then  been  dedicated  to  them.  I  need  not  repeat  the 
reasons  which  have  seemed  to  my  noble  and  learned  friends, 
and  seem  to  me,  to  make  this  finding  satisfactory.  The 
burden  of  proof,  as  has  been  said,  is  on  the  plaintiffs.  They 
seek  to  work  a  forfeiture  and  to  disturb  a  possession,  and 
they  are  bound  to  establish  that  the  land  they  seek  to  ap- 
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propria te  is  ''supei-fluous  land"  not  required  for  the  pur- 
poses of  the  act.  They  have  failed  to  do  so.  During  the 
great  lapse  of  time  since  the  railway  was  completed,  the 
company  has  not  utilized  the  land,  and  this  has  been  fairly 
urged  as  leading  to  the  inference  that,  not  having  been  used, 
it  cannot  be  said  to  have  been  "required."  If  the  action 
had  been  brought  immediately  after  the  expiration  of  the 
ten  years,  it  might  have  been  more  difficult  to  answer  that 
argument. 

When  a  company  purchases  land,  after  full  consideration, 
on  the  advice  of  competent  engineers,  and  with  ample  in- 
formation as  to  its  probable  requirements,  it  may  be  fairly, 
in  the  first  instance,  presumed  to  have  taken  only  what  its 
real  interests  compelled  it  to  take.  The  Legislature,  for 
very  good  reasons,  has  fixed  a  period  within  which  the  cor- 
rectness of  its  judgment  in  this  respect  may  be  tested,  and 
at  the  end  of  the  ten  years  any  such  presumption  is  done 
away,  and  the  lands  not  then  ''required"  are  to  be  sold  or 
to  go  to  the  adjoining  owners.  A  new  presumption  then 
arises  on  which  the  appellants  might  properly  rely,  but  in 
the  case  before  us  this  is  encountered  by  positive  evidence 
of  a  very  persuasive  kind.  It  has  been  found  by  the  Special 
Case  (paragraph  14,  ante,  p.  5),  first,  that  since  the  year 
1868  the  railway  traffic  has  much  increased  ;  secondly,  that, 
during  that  period  of  time,  the  three  pieces  of  land  have 
been  required  for  the  purpose  of  constructing  additional  sid- 
ings upon  them  to  accommodate  the  increased  traffic ;  and, 
thirdly,  that  they  are  still  required  for  that  purpose.  Is  it 
reasonable  to  say  that  if  the  land  was  *'  required"  in  1868, 
and  is  still  ''required,"  it  was  not  so  "required"  in  1863? 
Railway  traffic  does  not  increase  largely  in  a  day  or  a  year, 
and  skilled  persons  can  foresee  and  determine  beforehand 
the  changes  *of  accommodation  which  its  increase  may  [20 
probably  necessitate.  Can  we  suppose,  looking  back  at  the 
state  of  things  in  1863  with  the  light  reflected  from  1868, 
that  the  managers  of  the  railway  company  did  not  antici- 
pate some  changes  like  those  which  so  soon  after  made  the 
land  essential  to  the  line  ?  Or,  whether  they  did  or  did  not 
80  anticipate,  can  we  suppose  that,  in  fact,  the  necessity, 
although  only  to  become  real  in  the  near  future,  would  not 
have  been  held  by  any  official  of  competent  experience, 
knowing  the  condition  of  things,  to  have  then  had  potential 
existence?  We  are  not  bound  to  look  only  to  the  case 
^hich  might  have  been  made  on  either  side  if  the  action  had 
oeen  brought  earlier.  We  have  facts  established  from 
which  it  may  be  inferred  that  in  1863  the  land  was  "re- 
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quired,"  as  it  was  in  1868  and  has  been  ever  since  ;  and  that 
all  who  were  conversant  with  the  affairs  and  the  prospects 
of  the  railway  must,  or  might,  have  known  it  to  be  so. 

The  inactivity  of  the  directors  since  1868  has  fairly  been 
relied  on  ;  and,  if  there  were  any  question  as  to  their  bona 
fides — a  consideration,  as  has  been  observed  by  my  noble 
and  learned  friend  (Lord  Hatherley),  of  great  importance  ia 
cases  of  this  kind — it  would  have  had  material  claims  to 
our  attention.  But  the  special  case  explains  the  delay  ia 
providing  the  additional  accommodation,  showing  that  it 
was  the  subject  of  frequent  discussion  amongst  the  officers 
of  the  company,  and  that  it  was  not  supplied  because  of 
pecuniary  complications  created  by  a  large  expenditure 
upon  other  works. 

The  lettings  for  agricultural  and  farming  purposes  can 
scarcely  be  used  adversely  to  the  respondents,  as  the  leases 
all  contain  provisions  for  the  resumption  of  possession  by 
the  company  upon  short  notice,  and  are,  therefore,  rather 
evidence  of  a  continuous  purpose  to  use  the  grounds  de- 
mised, for  railway  purposes. 

On  the  whole  I  think  that  the  judgment  should  be  affirm- 
ed, and  the  appeal  dismissed  with  costs. 

Lord  Blackburn  :    My  Lords,  I  am  of  the  same  opinion. 

In  this  case  the  railway  directors  had  purchased  a  plot  of 
land  about  nineteen  acres  in  extent  with  the  minerals  under 
it,  and  on  that  plot  of  land  they  might  construct  works  for 
the  purposes  of  the  undertaking;  but  ten  years  after  the 
21]  time  limited  for  making  *the  works,  that  is  to  say,  on 
the  10th  of  August,  1863,  such  lands  as  they  then  held  as 
were  not  required  for  the  purposes  of  the  undertaking,  were 
to  vest  in  the  owners  of  the  adjoining  lands.  Now  when 
that  time,  the  10th  of  August,  1863,  arrived,  the  railway 
company  had  erected  a  station  upon  the  spot,  and  had 
made  the  railway  and  made  some  works,  which  together 
occupied  about  six  acres  out  of  the  nineteen.  Between 
twelve  and  thirteen  acres  of  the  land  which  was  purchased 
there,  were  not  yet  used  for  any  purpose  of  the  railway,  and 
the  question  comes  to  be,  was  it  land  which  was  no  longer 
required  for  the  purposes  of  the  undertaking?  or,  in  the 
other  phrase  which  is  used  in  the  act  of  Parliament,  was  it 
superfluous  land  ?    That  was  a  question  of  fact  at  that  time. 

One  can  see  that  there  are  several  things  to  be  considered 
upon  that.  First  of  all,  there  is  no  doubt  that  the  fact  that 
the  lands  had  not  been  used,  although  more  than  ten  years 
had  elapsed  since  the  time  when  they  were  purchased,  was 
evidence  to  suggest  the  conclusion  that  they  were  not  re- 
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quired.  There  is  also  no  doubt  that  inasmuch  as  we  all 
know  that  a  station  is  peculiarly  a  place  where  the  extent 
of  land  that  may  be  required  for  buildings,  and  for  sidings, 
and  for  other  things,  is  likely  to  increase  with  the  traffic,  the 
fact  that  this  land  was  adjoining  to  a  station  was  a  reason 
for  saying  that  it  was  very  likely  that  the  land  might  be 
wanted  for  the  purposes  of  the  railway,  although  if  the 
same  plot  of  land  had  been  situated  elsewhere  alongside 
the  railway,  very  far  from  a  station,  it  would  be  hardly 
conceivable  that  it  ever  should  be  required  at  all  for  the 
purposes  of  the  undertaking.  That  was  also  a  question  to 
be  considered. 

Sat  all  these  matters  had  to  be  considered,  as  they  ap- 
peared on  the  evidence  at  a  later  time,  by  the  tribunal  which 
tad  to  decide  the  fact.  I  quite  agree  that  the  fact  to  be  de- 
cided was,  were  these  superfluous  lands  on  the  10th  of  Au- 
gust, 1863 1  But  that  was  to  be  decided  upon  the  evidence 
produced  before  the  arbitrator  who  was  settling  the  case, 
and  that  was  in  the  year  1878.  Fifteen  years  had  elapsed, 
ducing  which  many  things  had  happened,  and  many  things 
had  become  clear  which  would  not  have  been  clear,  but 
would  have  been  speculation  in  1863.  Had  the  action  been 
brought  and  the  matter  required  to  be  decided  in  the  year 
1863,  the  railway  company  must  have  called  witnesses  to 
*8ay,  *'  We  expect  that  the  traffic  will  increase,  we  ex-  [22 
pect  that  this  will  happen,  or  that  that  will  happen."  But, 
in  fact,  the  question  came  to  be  decided  in  1878,  when  fif- 
teen years  had  elapsed,  when  new  things  had  happened  ; 
and  some  of  these  things  are  things  which  make  in  favor  of 
its  being  superfluous  land,  and  some  make  against  it.  I 
may  say  that  the  fact  that  fifteen  years  more  had  elapsed 
during  which  the  land  was  not  used  for  buildings  or  for 
sidings,  is  strong  evidence, — ^as  strong  as  any  the  plaintiffs 
had, — that  it  was  superfluous  land. 

On  the  other  hand,  there  was  also  a  minor  thing  with  re- 
gard to  the  minerals  during  these  fifteen  years.  Beginning 
in  1871,  the  directors  had  utilized  the  land  for  the  purpose 
of  working  out  the  minerals  underneath  it.  They  had  sold 
the  minerals  to  a  company  to  work  them  out  upon  the 
terms  which  were  alluded  to  by  my  noble  and  learned  friend 
the  Lord  Chancellor,  and  which  I  shall  not  repeat.  If  it 
can  be  supposed  that  that  was  evidence  which  led  those 
who  had  to  draw  the  inference  of  fact,  to  the  conclusion 
that  the  land  was  kept  for  the  purpose  of  working  mines, 
and  not  bona  fide  for  the  purposes  of  the  undertaking,  that 
would  be  evidence  that  they  were  superfluous  lands.     I  can 


620  HOUSE  OF  LORDS  AND  PRIVY  COUXCTL.  [Yd.  Y. 

1880  Hooper  v.  Bonrne.  H.L(E.) 

only  say,  for  my  own  part,  I  do  not  think  there  is  the  least 
ground  for  saying  that  it  was  kept  for  the  purpose  of  work- 
ing minerals.  I  think  the  company  kept  the  land  under  the 
belief,  whether  rightly  or  wrongly,  that  it  would  be  used 
at  a  future  time  for  the  purposes  of  the  undertaking,  and 
the  directors  thought  only  to  get  what  could  be  got  from 
the  minerals  in  the  meantime,  and  I  do  not  see  that  they  are 
in  the  slightest  degree  to  blame  for  that. 

Then,  on  the  other  hand,  comes  what  is  to  be  said  for  the 
defence,  upon  which  I  not  only  so  far  agree  with  the  court 
below  that  I  cannot  disturb  the  finding,  but  I  must  say  that 
I  should  have  come  myself,  indei)endently,  to  the  same 
finding.  I  think  when  that  is  shown,  which  has  been 
proved,  namely,  that  in  1868  and  from  1868  down  to  1878 
the  state  of  things  existed  which  is  mentioned  in  paragraph 
14  of  the  case  stated  by  the  arbitrator,  and  which  in  sub- 
stance amounts  to  this:  that  during  these  last  ten  years  it 
has  been  ascertained  as  a  fact,  and  I,  the  arbitrator  stating 
the  case  find  as  a  fact,  that,  although  the  lands  are  not  now 
used,  it  is  quite  certain  they  will  be  wanted  at  some  reason- 
able time  for  the  purposes  of  the  undertaking — when  that 
23]  is  found  with  *regard  to  1868,  I  think  it  throws  very 
great  light  upon  what  took  place  in  1863.  It  may  be  that 
the  evidence  in  1863  would  not  have  convinced  a  jury  of 
what  the  evidence  in  1878  did  convince  the  arbitrator,  but 
when  you  find  that  during  the  last  ten  years  it  has  been  quite 
ascertained  that  the  lands  were  wanted,  I  think  it  is  very 
reasonable  to  draw  the  inference  that  in  the  five  years  from 
1863  to  1868  they  were  so  wanted  too,  unless  the  contrary  is 
shown.  I  do  not  say  that  it  is  conclusive,  but  I  say  it  is 
reasonable  to  draw  that  inference. 

For  myself  I  confess  I  should  be  inclined  to  go  so  far  as 
to  say,  without  hesitation  (though  Mr.  Benjamin  thought  it 
would  be  a  monstrous  conclusion),  that  wherever  it  is  shown 
that  lands  have  not  been  actually  claimed  by  adjoining 
owners  until  some  years  after  the  time  when  they  might  have 
been  claimed  as  superfluous,  but  still  remain  in  the  bands 
of  a  railway  company,  and  they  are  required  for  the  pur- 
poses of  the  railway  at  the  time  when  they  are  claimed,  it  is 
a  reasonable  conclusion  that  the  onus  of  proof  is  shifted  to 
the  other  side.  No  doubt  in  such  a  case  the  adjoining 
owners  claiming  the  land  may  be  allowed  to  prove  that 
which  generally  they  will  find  it  very  difficult  to  do,  namely, 
that  it  was  not  wanted  at  the  time  when  the  ten  years  began. 
It  is  not  necessary,  however,  to  go  so  far  as  that  in  the 
present  case.     I  think,  in  the  absence  of  evidence  to  the  con- 
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trary,  since  it  is  shown  that  in  1868  the  lands  were  required, 
it  is  a  reasonable  inference  that  they  were  required  in  1863 
also. 

My  Lords,  I  will  only  add  one  word  as  to  the  minerals. 
The  railway  directors  did  here  what  they  Wjere  not  bound  to 
do.  They  might  have  bought  the  land,  leaving  the  minerals 
severed  from  it  in  the  hands  of  the  vendor.  They  agreed 
(it  matters  not  why)  as  they  might  do,  to  purchase  the  lands 
and  the  minerals  together,  so  that  the  lands  were  not  severed 
from  the  minerals.  I  see  Lord  Justice  Bramwell  says  (*) 
that  he  thinks  even  if  the  surface  was  not  required  for  the  pur- 
pose of  the  railway,  and  therefore  was  superfluous  land, 
some  sort  of  severance  may  be  made  so  that  the  defendants 
may  keep  the  minerals,  although  the  surface  of  the  land 
may  have  to  be  returned  to  the  owners  of  the  adjoining  lands. 
That  is  not  the  case  before  the  House,  and  it  is  not  necessary 
to  decide  anything  with  respect  to  it,  but  I  must  say  that  I 
shoald  *pause  very  long  before  I  came  to  that  conclu-  [2-4 
sion.     I  doubt  it  very  much. 

The  real  question  here  is  the  converse  of  that ;  it  is  the 
question  raised  by  Mr.  Benjamin  in  his  argument.  He  says, 
even  if  it  be  established  (as  for  the  reasons  I  have  given  I 
think  it  is  established)  that  the  surface  was  required  for  the 
purpose  of  the  railway  company's  undertaking,  you  are  to 
say  you  will  sever  the  minerals  below  from  it,  and  that  they 
must  be  sold,  and  that  they  vest  in  the  owners  of  the  ad- 
joining land.  That  would  be,  I  think,  a  very  inconvenient 
result,  and  I  certainly  can  see  nothing  whatever  in  the  sec- 
tions which  were  quoted  by  Mr.  Benjamin  from  the  Rail- 
ways Clauses  Act,  to  point  to  any  such  conclusion  as  that. 
What  is  there  said  is,  that  companies  need  not  buy  the  min- 
erals until  they  find  that  it  would  be  dangerous  to  the  under- 
taking if  they  do  not  buy  them,  and  then  they  may  buy  them, 
but  there  is  nothing  whatever  said  to  the  effect  that  they  shall 
not  buy  them  before  ;  still  less  it  is  said  that  if  there  be  any 
minerals  in  the  land,  which  belongs  to  companies,  which 
they  have  actually  bougfit,  they  must  sell  those  minerals 
independently,  whatever  mischief  it  may  do  to  their  under- 
taking. I  confess  1  cannot  see  any  reason  for  making  such 
an  enactment,  and  Mr.  Benjamin  did  not  succeed  in  pointing 
to  anything  in  the  act  of  Parliament  which  seemed  to  me  to 
amount  to  that.  I  believe  I  am  not  wrong  in  saying  that 
there  is  no  case  in  which  there  is  a  decision  or  dictum  of 
authority  pointing  that  way ;  certainly  I  think  the  case  of 
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The  Oreat  Western  Railway  Company  v.  Bemiett  (*)  io  this 
House  does  not  point  that  way. 

Therefore,  my  Lords,  as  I  have  said,  I  think  the  fact  was 
rightly  found  below,  and  that  being  quite  enough  to  decide 
this  question,  I  do  not  think  it  necessary  to  give  an  opinion 
on  any  of  the  other  points  which  have  been  urged. 

Judgment  appealed  against  affirmed;  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  9th  February,  1880. 

Solicitors  for  appellants :  Fields  Roscoe^  Fields  Fratuns 
&  Osbaldeston. 
Solicitor  for  respondents :  B.  H.  Nelson. 

{})  Law  Rep.,  2  H.  L.,  27. 
See  81  Eng.  Rep.,  224,  note. 
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25]     *LiviNGSTONE,  Appellant;  Ttie  Rawtards  Coal 
Company,  Respondents  (*). 

Coal  Mine  marked  by  Mistake  beyond  Boundary — Compensation — Etidenee  of  the 
Measure  of  Damage— dloyalty — Surface  Damage —  Way-kate, 

A.  was  the  owner  of  a  small  fea  of  about  an  acre  and  a  half  in  extent  The 
surface  of  the  ground  was  occupied  by  miners*  cottages,  and  underneath  was  coaL 
When  A.  purcliased  the  feu,  he  was  under  the  impression  that  all  the  uiinenls  ODder 
the  feu,  as  under  all  the  ground  surrounding  it,  had  been  reserved  to  the  superior; 
but  that  was  a  mistake,  for  in  the  deed  granting  tlie  feu  there  was  no  resenratioa  of 
coal.  The  superior  jjranted  the  whole  property  in  the  coals  in  all  the  surrounding 
land  to  R.  and  C.  They,  under  the  impression  that  they  had  the  whole  of  the  coal 
including  the  coal  under  the  acre  and  a  half,  worked  out  and  disposed  of  the  coal 
under  A.'s  acre  and  a  half;  and  in  doing  so  damaged  the  surface. 

A.  could  not  have  worked  the  coal  to  profit  himself;  there  was  no  person  to 
whom  he  could  dispose  of  it  but  to  R.  and  C. ;  and  the  element  of  wilful  trespass, 
and  the  element  of  special  and  exceptional  need  of  support  to  the  surface,  were  ah«nt 

In  a  claim  by  A.  for  (1)  the  value  of  the  coal ;  (2)  a  sum  for  "  way-leave"  and  the 
advantage  obtained  by  working  through  instead  of  round  the  feu ;  and  (3)  for  dani- 
ages  done  to  the  houses  on  the  surface: 

Held,  affirming  the  decision  of  the  court  below,  that  the  value  of  the  coal  takwi 
must  bo  the  value  of  the  coal  to  the  person  from  whom  it  is  taken,  at  the  time  it  is 
taken,  and  that  the  best  evidence  in  the  peculiar  circiunstances  of  this  case  of  that 
value  was  the  royalty  paid  by  R.  and  C.  for  the  surrounding  coal  field;  therefore 
A.  was  entitled  \o  the  lordship  on  the  coal  excavated,  calculated  at  that  rate; 
togetlier  with  the  payment  of  a  sum  for  damage  done  to  the  houses  on  the  surface. 

Held,  also,  that  as  the  question  of  **  way-leave  "  was  not  argued  before  the  First 
Division  of  the  Court  of  Session,  it  could  not  be  entertained  in  this  House. 

The  principle  of  Jtr/on  v.  Vivian  (Law  Rep.,  6  Ch.,  742)  sustained. 

(>)  Affirming  Court  Sesft.  Cas.,  4th  Series,  vol.  6,  p.  922;  16  Scot  L.  Repr.,680. 
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ArPEAL  from  the  First  Division  of  the  Court  of  Session  in 
Scotland. 

In  1837  Mr.  Gavin  Black,  then  proprietor  of  the  lands  of 
Rawyards,  near  Airdrie,  Lanarkshire,  feued  out  a  small 
portion  of  land,  namely,  1  acre  30  falls  and  21  ells,  to  the 
Monkland  Iron  and  Steel  Company.  By  the  feu  disposition 
the  grantor  specially  *reserved  to  himself,  his  heirs  and  [26 
successors,  the  whole  ironstone  in  the  ground  feued  ;  but  the 
deed  contained  no  reservation  of  coal. 

In  1869  the  appellant,  Mr.  James  Livingstone,  purchased 
the  feu,  and  some  thirty  miners'  cottages,  which  covered 
the  surface,  for  £80,  from  the  Monkland  Iron  and  Steel 
Company.  The  appellant  appears  to  have  been  under  the 
impression  that  all  the  minerals  under  the  feu,  as  under  all 
the  ground  surrounding  it,  had  been  reserved  by  the 
superior. 

In  1871  Mr.  Gavin  Black  died,  and  was  succeeded  by  Mr. 
John  Motherwell,  the  present  proprietor  of  the  lands  of 
Rawyards.  He,  in  the  belief  that  all  the  coal  on  the  estate 
had  been  reserved,  granted  in  1872  a  lease  of  the  whole  prop- 
erty in  the  coal — as  far  as  this  appeal  is  concerned — to  the 
respondents,  the  Rawyards  Coal  Company,  at  a  royalty  of 
6d  per  ton.  They,  just  as  the  appellant  was  ignorant  of  his 
rights,  were  ignorant  of  theirs ;  for  they  believed  they  were 
the  owners  of  all  the  coal,  including  the  coal  under  the  ap- 
pellant's feu.  Accordingly,  in  the  ordinary  course  of  their 
working,  and  between  May,  1871,  and  May,  1876,  they 
wrought  out  and  removed  the  coal  under  the  appellant's 
acre  and  a  half,  to  the  amount  of  5,896  tons.  Wnen  this 
was  done,  and  the  coal  disposed  of,  it  was  discovered  what 
the  real  titles  were,  through  the  appellant  examining  his 
titles  for  the  prosecution  of  a  claim  for  surface  damage ; 
for  the  respondents  in  working  under  the  acre  and  a  half 
had,  by  letting  down  the  ground,  caused  damage  to  the 
miners'  cottages.  The  question  under  these  circumstances 
came  to  be,  what  was  the  measure  of  damages  the  appellant 
was  entitled  to.  It  was  admitted  that  what  was  done,  was 
done  in  perfect  ignorance,  and  that  there  was  no  bad  faith 
nor  sinister  intention  on  the  part  of  the  respondants.  The 
appellant  in  his  action  claimed  (1)  the  value  of  the  coal, 
under  the  deduction  of  proper  allowances  for  raising  the 
same  ;  (2)  a  sum  for  way-leave,  in  respect  that  large  quanti- 
ties of  coal  had  been  carried  from  the  adjacent  coal  field 
through  the  appellant's  feu  ;  (3)  damages  done  to  the  miners' 
cottages.  The  respondents,  admitting  they  had  taken  the 
appellant's  coal,  tendered  in  discliarge  of  the  action  £450 
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27]  1^^-  'i'liis  offer  being  *refu8ed  by  the  appellant,  the 
Lord  Ordinary  ('),  after  a  proof,  found,  June  10,  1878,  inter 
alia^ 

"  That  the  coal  removed  from  the  pursuer's  (appellants)  fen  by  the  defenders  (re- 
spondents) consisted  of  4,80()  tons  or  thereby  of  free  (or  common)  c»)al,  1,275  or 
thereby  of  dross,  and  320  tons  or  thereby  of  gas  coal,  in  all  6,895  tons  or  thereby; 
and  the  vahie  of  these  at  the  pithead,  according  to  a  reasonable  calculation  of  the 
market  value,  was  as  follows:  common  coal,  at  6«.  per  ton,  £1,290;  dross,  at  1«.  6dl 
per  ton,  £96  12«.  6</. ;  and  gas  coal,  at  £l  3«.  \\d,  per  ton,  £382  13«  4(i. ;  thus 

amounting  in  all  to £1,768   5  10 

"  (5)  That  a  fair  price  for  working  the  said  coal  may  reasonably  be 
fixed  at  4«.  Scf.  per  ton  over  head,  this  sum  including  everything 
except  lordship  and  capital  charges,  the  amount  at  this  rate 
being  in  the  aggregate         .         .  .  .  ...  1,252  IS    9 

"  And  leaving  as  free  profit  or  value  in  the  hands  of  the  defenders, 

derived  from  coal  oelonging  to  the  pursuer,  the  sum  of  .  £515  12    I 

"  In  the  second  place  that  the  pursuer  is  entitled  to  recover  the  said  sum  of 

£51 6  12«.  Id  from  the  defenders:  finds  pursueiientitled  to  tlie  expenses  of  process,  dc** 

The  Lord  Ordinary  disallowed  the  appellant's  claim  for 
damage  to  his  houses  by  subsidence  of  the  surface,  holding 
that  was  a  loss  which  the  appellant  must  necessarily  have 
incurred  had  he  himself  worted  out  the  coal.  The  Lord 
Ordinary  also  rejected  the  claim  by  the  appellant  for  "way- 
leave,"  amounting  to  £33  65.  8^.,  calculated  at  the  rate  of 
about  2d.  per  ton;  and  the  appellant's  claim  for  £110 9«. 
8c?.,  as  the  amount  alleged  to  have  been  saved  to  the 
respondents  by  working  through,  instead  of  round  the 
appellant's  feu.  And  these  claims  were  not  mentioned  by 
the  appellant's  counsel  when  the  case  was  argued  before  the 
First  Division.  The  respondents  being  of  opinion  that  the 
Lord  Ordinary  had  misapprehended  the  nature  of  their  con- 
tention, and  had  greatly  underrated  the  expense  of  working 
the  coal,  presented  a  reclaiming  note  against  his  decision. 
The  First  Division,  on  the  20th  of  May,  1879,  reversing  the 
Lord  Ordinary's  interlocutor,  found  that  the  appellant  was 
entitled  to  £171  Is.  6^.,  being  the  amount  of  lordship  on 
the  coal  excavated,  calculated  at  the  rate  paid  by  the  re- 
spondents to  the  superior  for  the  surrounding  coal  field, 
28]  with,  in  addition,  a  further  sum  of  £200  as  *compen- 
sation  for  damage  done  to  the  houses  on  the  surface.  la 
respect  of  the  tender  their  Lordships  gave  the  respondents 
their  costs  from  the  date  of  the  said  tender  ("). 

Mr.  Davey^  Q.C.,  and  Mr.  Outhrie  Smithy  for  the  appel- 
lant, contended  that  he  was  entitled  to  the  value  of  the  coal 
after  deduction  of  the  cost  of  severance  and  bringing  it  to 
the  surface.     Here  the  value  of  the  coal  was  the  free  profit 

Q  J^ord  Craighill.  vi,  p.  922;  Scotch  Law  Bep.,  vol  xvi, 

C)  Court  of  Seas,  Cas.,  4  th  Series,  vol.     p.  530. 
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made  by  the  respondents.  The  appellant  was  content  with 
the  Lord  Ordinary's  finding  ;  bat  the  judgment  of  the  First 
Division  was  in  eSfect  to  compel  the  real  owner  of  the  coal  to 
receive  a  royalty,  giving  the  whole  profit  made  to  the  tres- 
passers. That  finding  was  not  consistent  with  the  principle 
of  Jegon  v.  Viman  (*)  and  the  earlier  cases.  Where  the 
coal  is  taken  by  fraud  or  negligence,  the  proper  estimate  of 
damage  is  the  value  of  the  coal  when  gotten,  without  de- 
dnctiog  the  expense  of  getting  it:  Martin  v.  Porter  i^\ 
Wild  V.  Holt  (•),  and  Phillips  v.  Horr^ray  (*).  But  where 
taken  by  mistake,  and  an  encroachment  under  title,  a 
milder  rule  prevails,  though  in  Morgan  v.  Powell  (*)  the  de- 
fendant was  not  allowed  the  cost  of  the  severance  of  the  coal. 
So  in  Wood  v.  Morewood  ("),  a  case  at  Nisi  Prius,  Parke, 
B.,  told  the  jury  that  if  they  thought  the  defendant  was  not 
gnilty  of  fraud  or  negligence,  but  acted  fairly  and  honestly, 
in  the  fall  belief  that  he  had  a  right  to  do  what  he  had,  they 
might  give  the  fair  value  of  the  coals  as  if  the  coal  field  had 
been  purchased  from  the  plaintiJBf.  The  jury  found  that 
there  was  no  fraud,  and  estimated  the  damages  accordingly. 
That  case  was  the  precedent  for  the  principle  on  which 
Jeff  on  V.  Vivian  (*)  was  decided :  see  also  Hilton  v.  Woods  (^), 
remarks  of  Malins,  V.  C.  (*) ;  In  re  United  Merthyr  Col- 
lieries  Company  (*). 

The  value  of  the  coal  taken  was  the  profit  admittedly 
gained  by  the  respondents,  but  the  court  below  thought  the 
qaestion  of  *the  profit  realized  by  the  trespasser  not  of  [29 
the  least  relevancy.  If  that  judgment  is  right  then  the  real 
owner  would  be  wrong  in  claiming  his  own  coal  lying  at 
the  pit's  mouth,  for  it  would  be  a  suflScient  answer  for  the 
trespasser  to  tender  the  lordship.  The  fact  ought  to  weigh 
that  the  appellant  did  not  want  the  coal  removed,  on  the 
contrary  it  was  of  great  value  to  him  having  a  firm  founda- 
tion in  a  county  so  honeycombed  as  Lanarkshire. 

[LoKD  Blackburn:  The  court  below  decided  this  case 
on  the  peculiar  circumstances  that  no  one  could  work  this 
coal  at  a  profit  unless  he  had  the  facilities  of  the  respon- 
dents.] 

It  was  no  answer  that  the  appellant  could  not  have  worked 
the  coal  himself.  He  was  entitled  to  have  the  chattel  taken, 
restored,  or,  if  that  was  impossible,  then  the  profit  made 
out  of  it  must  be  handed  over  to  him. 

(')  Law  Rep.,  6  Ch.,  742.  («)  3  Q.  B.,  440  n. 

(«)  6  M.  A  W.,  351.  {')  Law  Rep.,  4  Eq.,  432. 

(«)  9M.  A  W.,  672.  (»)  Law  Repeat  p.  440. 

(*)  Law  Rep.,  6  Ch.,  770.  (»)  Law  Rep.,   15  Eq.,  46  ;  5  Eng.  R., 

(»)  3  Q.  B.,  278.  ■  707. 

33  Eng.  Rep.  40 
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The  appellant  was  satisfied  with  the  amount  awarded  by 
th*^  court  below  for  surface  damage,  but  submitted  be  was 
alao  entitled  to  the  clear  profit  made  out  of  the  coal. 

They  further  maintained  that  a  sum  should  be  allowed 
the  appellant  for  "way-leave,"  or  for  the  advantage  reaped 
by  tile  respondents  by  working  their  tramways  through,  in- 
stead of  round  the  feu. 

[Eaul  Cairns  :  That  question  was  not  argued  before  the 
Tnrier  House,  and  it  is  not  usual  to  argue  points  in  this 
House  that  have  not  been  argued  before  the  court  below.] 

Oti  t!ie  whole  matter  they  submitted  that  the  appellant 
was  entitled  to  the  profit  made,  and  to  costs. 

Mr.  B.  E.  Kay^  Q.C.,  and  Mr.  Gloag,  maintained  for  the 
respondents — putting  aside  the  compensation  for  surface 
daniage-r-that  all  the  appellant  was  entitled  to  was  the  value 
of  the  coal  in  situ;  that  principle  was  laid  down  in  both 
Wood  V.  Morewood  (')  and  Jegon  v.  Vivian  (*).  The  question 
was  not  what  the  trespasser  made  of  the  coal,  but  what  the 
owner  could  have  made  of  it.  The  appellant  had  no  right 
to  follow  the  coal ;  nor  was  the  profit  made  on  it  by  the  re- 
30]  spondents  any  test  of  its  value  *in  situ.  The  circum- 
Btances  here  were  most  peculiar, — the  appellant  could  not 
sink  a  shaft  and  work  the  coal  himself  at  a  profit ;  nor  was 
there  a  single  person  he  could  sell  the  right  of  working  it 
to,  except  the  respondents;  and  the  appellant's  own  sur- 
veyor advised  him  to  take  the  ordinary  royalty  given  for 
the  coal  in  the  neighborhood.  Therefore  the  value  of  the 
coal  to  the  appellant  was  accurately  given  by  the  Court  of 
Session,  and  the  principle  of  the  cases  cited  had  been  ap- 
plied, 

Mr.  Outhrie  Smithy  in  reply. 

Earl  Cairns,   L.C:     My  Lords,    there  are  two  minor 

fjoints  in  this  appeal  which  I  may  mention  in  the  first  place, 
or  the  purpose  of  putting  them  on  one  side.  I  mean  the 
question  of  an  allowance  for  way-leave,  and  the  question  of 
an  allowance  for  what  is  termed  the  advantage  obtained  by 
working  through,  instead  of  round,  the  feu  of  the  appel- 
lant. Both  those  points  were  insisted  upon  before  the  Lord 
Ordinary ;  but  when  the  matter  came  before  the  First  Divi- 
eion,  the  contest  of  the  appellant  with  regard  to  those  points 
does  not  appear  to  have  been  renewed ;  and,  therefore,  to 
enter  upon  them  now  would  be  in  substance  to  entertain  in 
tins  House  an  appeal  from  the  Lord  Ordinary,  and  not 
from  the  First  Division. 

{')  a  Q.  B.,  440  n.  (»)  Law  Rep.,  6  Ch.,  742. 
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Upon  the  main  question  which  has  been  argued  the  case 
is  one  of  some  peculiarity.  The  appellant  is  the  owner  of 
a  small  fue  of  about  an  acre  and  a  half  in  extent  near  Air- 
drie.  The  surface  of  the  ground  is  occupied  by  miners' 
cottages  or  houses,  and  underneath  there  was  coal.  When 
the  appellant  bought  the  feu  some  time  a^o  he  appears  to 
have  Deen  under  the  impression  that  the  minerals  under  this 
feu,  as  under  all  the  ground  which  surrounded  it,  had  been 
reserved  by  the  superior.  In  point  of  fact  that  was  a  mis- 
take. The  superior  kept  in  his  hand  the  minerals  under  all 
the  ground  around,  but  under  this  acre  and  a  half  the  coal 
had  not  been  reserved  in  the  grant  of  the  feu  now  owned  by 
the  appellant.  The  appellant,  therefore,  although  he  did 
not  know  it,  was  the  owner  of  the  coal  under  this  acre  and 
a  half  of  ground.  The  superior  granted  the  whole  property 
in  all  the  surrounding  *land  to  the  company  who  are  [31 
the  respondents,  and  they,  just  as  the  appellant  was  ignor- 
ant of  his  rights,  appear  to  have  been  ignorant  of  theirs. 
They  appear  to  have  been  under  the  impression  that  they 
had  the  whole  of  the  coal,  including  the  coal  under  the  acre 
and  a  half.  They  had  the  coal  which  surrounded  the  acre 
and  a  half,  but  they  had  not  the  coal  which  was  underneath 
the  acre  and  a  half.  In  the  process  of  their  working  they 
worked  out  the  coal  under  the  acre  and  a  half,  and  when 
that  was  done  it  was  ascertained  (it  is  unnecessary  to  ob- 
serve how  the  discovery  came  to  be  made)  what  the  real 
titles  were,  and  that  this  coal  really  belonged  to  the  appel- 
lant, and  did  not  belong  to  the  respondents,  who  had  got  it 
and  disposed  of  it.  I  ought  to  add  that  in  working  under 
the  acre  and  a  half  of  ground  they  had,  by  letting  down  or 
cracking  the  ground,  caused  dome  damage  to  the  miners' 
cottages  which  stood  upon  the  surface  of  the  acre  and  a 
half. 

Now,  my  Lords,  under  these  circumstances  the  question 
arises,  what  is  the  measure  of  damage  to  which  the  appellant 
is  entitled?  We  may  put  aside  some  elements  which  might 
occur  in  some  cases,  but  which  do  not  occur  in  the  present 
case.  There  is  absent  here  the  element  of  any  wilful  trespass 
or  wilful  taking  of  coal,  which  the  person  taking  it  knew  did 
not  belong  to  him.  What  was  done  was  done  in  perfect  ignor- 
ance, and  there  was  no  bad  faith  or  sinister  intention  in  that 
which  was  done.  We  may  put  aside  another  element  which 
might  have  occurred.  It  might  have  been  the  case  that  the 
support  of  the  coal  under  this  acre  and  a  half  of  ground  had 
been  of  some  peculiar  advantage  or  benefit  to  the  aY)pellant, 
for  which  no  money  would  compensate  him.     Either  by 
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some  use  made  of  the  surface,  or  by  some  specific  use  in- 
tended to  be  made  of  the  surface,  there  might  have  been  a 
peculiar  need  for  the  support  of  the  minerals  underneath, 
which  might  either  have  made  it  impossible  to  estimate  the 
damage,  or  might  have  made  the  estimate  of  the  damage 
exceptionally  high.  Neither  of  these  elements  occurring— 
neither  the  element  of  what  I  will  call  wilful  trespass,  nor 
the  element  of  special  and  exceptional  need  of  support— the 
case  is  one  in  which  your  Lordships  have  simply  to  ascer- 
tain what  is  the  ordinary  measure  of  damage  for  the  coal 
taken,  or  what,  in  other  words,  is  the  value  of  the  coal  that 
was  taken. 

32]  *0f  course  the  value  of  the  coal  taken  must  be  the 
value  to  the  person  from  whom  it  was  taken,  because  I  do 
not  understand  that  there  is  any  rule  in  this  country,  or  in 
Scotland,  that  you  have  a  right  to  follow  the  article  which 
is  taken  away,  the  coal  which  is  severed  from  the  inheri- 
tance, into  whatever  place  it  may  be  carried  or  under  what- 
ever circumstances  it  may  come  to  be  disposed  of,  and  to 
fasten  upon  any  increment  of  value  which  from  excep- 
tional circumstances  may  be  found  to  attach  to  that  coal. 
The  question  is,  what  may  fairly  be  said  to  have  been  the 
value  of  the  coal  to  the  person  from  whose  property  it  was 
taken  at  the  time  it  was  taken. 

I  own  that  it  appears  to  me  that  the  Court  of  Session  have 
adopted  a  principle  which  is  not  unsatisfactory  for  the  pur- 
pose of  ascertaining  that  value.  They  have  said.  The  value 
to  this  appellant  is  not  the  value  which  he  could  have  de- 
rived from  himself  working  the  coal  and  taking  it  into  the 
market,  because  he  could  not  have  worked  it ;  the  area  is  so 
small  that  it  would  have  been  impossible  for  himself  to  have 
worked  and  used  the  coal,  and  earned  a  profit^  or  put  an 
additional  value  upon  the  coal  by  so  working  it ;  he  must 
have  gone  to  some  person,  or  waited  till  some  person  came 
to  him  who  had  the  power  of  working  the  coal  from  adja- 
cent working  ;  therefore  (say  they)  the  value  is  that  which 
he  could  have  obtained  from  somebody  else  who  would  have 
come  and  taken  the  coal  as  it  stood  in  situ^  and  who  would 
liiive  worked  it  and  turned  it  to  account.  Then  they  go  to 
the  witnesses  of  the  appellant,  and  they  must  take  Mr. 
Hunkine,  his  principal  witness ;  and  I  observe  that  another 
witness  of  the  same  stamp  and  character  as  Mr.  Rankine 
immediately  follows,  who  wishes  his  testimony  to  be  taken 
as  repeating  Mr.  Rankine's  in  omnibus.  Therefore  those 
two  witnesses  must  be  taken  to  say  this.  Mr.  Rankine  is 
asked  this  question  :  "  Suppose  you  had  been  asked  by  pur- 
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Slier  whether  it  would  be  advisable  for  him  to  sell  the  whole 
of  these  minerals  to  defenders  for  £100,  the  defenders  pay- 
ing compensation  for  the  damage  to  the  houses,  would  you 
have  advised  him  to  take  it?"  And  his  reply  is:  ''The  ad- 
vice I  have  invariably  given — I  have  done  it  in  two  instances 
within  the  last  two  years — is,  'Don't  let  your  coal  for  a  less 
lordship  than  that  obtained  by  the  adioining  proprietor ;' 
and  in  that  case  I  should  have  said  to  the  pursuer,  'Do  not 
*take  less  than  £171  7s.  6d.  for  the  coal,  plus  the  dam-  [33 
age  to  the  houses.' "  He  says  that  the  advice  which  he 
would  have  given  to  his  client  would  have  been  not  to  sell 
for  less  than  (which  implies,  of  course,  to  sell  for)  £171 
7^.  6d.^  plus  the  damage  done  to  the  surface  ;  that  is  to  say, 
that  if  there  had  come  to  him  some  person  who,  from  posses- 
sion of  the  adjoining  property,  had  been  able  to  work  this 
coal,  and  had  asked  the  appellant  to  sell  the  coal  to  him, 
the  appellant  would  have  been  advised  to  reply,  "  I  will  sell 
you  the  coal  for  a  royalty,  that  is  to  say,  a  sum  per  ton 
which  will  produce  to  me  £171  7^.  Qd.;  but  in  addition,  you 
must  undertake  to  pay  me  whatever  damage  is  done  to  my 
houses  which  are  upon  the  surface  of  the  land ;"  and,  for 
the  purpose  of  the  present  argument  the  amount  of  damage 
as  ascertained  and  not  objected  to  is  a  sum  of  £200. 

Upon  that  evidence  the  Court  of  Session  say,  "We  are 
of  opinion  that  the  value  to  this  appellant  of  this  coal  was 
the  money  that  would  have  been  produced  if  he  had  sold  the 
coal,  and  the  money  that  he  would  have  got  if  he  had  sold 
the  coal  would  have  been  £171  7^.  6d.;  but  that  would  have 
been  accompanied  and  guarded  by  a  further  payment  which 
would  have  indemnified  him  for  the  damage  done  to  the 
houses  upon  the  surface  in  getting  the  coal,  and  that  further 
sum  he  must  have,  in  addition  to  the  £171  7s.  6d." 

My  Lords,  I  own  that  under  the  very  peculiar  circum- 
stances of  this  case,  there  being  only  the  element  to  consider 
to  which  I  have  referred,  namely,  the  element  of  value  to 
the  appellant,  I  think  he  has  received  in  the  judgment  of 
the  Court  of  Session  that  which  is  the  proper  value,  and  I 
see  no  reason  for  differing  from  the  judgment  of  the  learned 
judges.  I  therefore  advise  your  Lordships,  and  move  your 
liordships,  that  the  appeal  be  dismissed  with  costs. 

Lord  Hatiierley  :  My  Lords,  after  carefully  consider- 
ing the  case  I  have  come  to  the  same  conclusion,  though  at 
one  time  I  was  under  the  impression  that  there  was  more  in 
the  question  of  the  sale  by  royalty  being  as  it  were  enforced 
than  I  at  present  think. 

The  case  is  certainly  a  very  peculiar  case,  and,  without 
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34]  withdrawing  *from  any  of  the  principles  which  I  found 
in  the  case  of  Jegon  v.  Vidian  (*)  to  be  established  by  the 
prior  authorities,  1  think  this  case  may  be  disposed  of,  and 
will  be  disposed  of,  by  your  Lordships  in  entire  consistency 
with  those  principles.  There  is  no  doubt  that  if  a  man  fur- 
tively and  in  bad  faith  robs  his  neighbor  of  property,  and, 
because  it  is  underground,  is  probably  not  for  some  time 
detected,  the  Court  of  Equity  in  this  country  will  struggle, 
or  I  would  rather  say  will  assert  its  authority,  to  punish 
fraud  by  fixing  the  person  with  the  value  of  the  whole  of 
the  property  which  he  has  so  furtively  taken,  and  making 
him  no  allowance  in  respect  of  what  he  has  so  done  as 
would  have  been  justly  made  to  him  if  the  parties  had  been 
working  by  agreement,  or  if,  as  in  the  present  case,  they  bad 
been  the  one  working  and  the  other  permitting  the  working 
through  a  mistake. 

The  courts  have  already  made  a  wide  distinction  between 
that  which  is  done  by  the  common  error  of  both  parties,  and 
that  which  is  done  by  fraud.     In  the  present  case,  it  is  clear 
on  both  sides  that  each  party  was  ignorant  of  the  rights  of 
the  pursuer,  and  consequently  the  matter  is  not  to  be  treated 
as  a  case  of  forced  sale,  but  as  a  case  of  sale  which  has  taken 
place  by  inadvertence ;   and  what  we,  as  a  Court  of  Justice, 
have  to  do  is  to  see  that  under  these  untoward  circumstances 
that  which  never  ought  to  have  been  done  at  all,  but  which 
has  been  done   either   through   want   of   watchfulness  or 
through  want  of  knowledge,  as  the  case  may  be,  and  which 
has  occasioned  in  the  doing  an  injury  to  either  of  the  parties, 
is  remedied  and  set  right,  so  far  as  it  can  be,  upon  equitable 
principles.     Those   principles  are  no  doubt  settled  by  the 
authorities,  many  of  which  have  been  cited  in  the  course  of 
this  argument ;   those  principles  are  that  the  owner  shall  be 
re-possessed  as  far  as  possible  of  that  which  was  his  prop- 
erty, and  that,  in  respect  of  that  which  has  been  destroyed, 
or  removed,  or  sold,  or  disposed  of,  and  which  cannot  there- 
fore be  restored  in  specie,  there  shall  be  such  compensation 
made  to  him  as  will  in  fairness  between  both  parties  give  to 
the  one  party  the  whole  of  that  which  was  his,  or  the  whole 
value  of  that  which  was  his,  and  will  at  the  same  time  give 
to  the  other,  in  calculating  that  value,  just  allowances  for 
all  those  outlays  which  he  would  have  been  obliged  to  make 
35]     if  he  had  been  entering  into  a  contract  for  that  *being 
done  which  has,  by  misfortune  and  inadvertence  on  both 
sides,  and  through  no  fault,  been  done.     Perhaps  the  law 
may  have  even  gone  a  step  further  than  in  some  cases  might 

(')  Law  Rep.,  6  Ch.,  742. 
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be  necessary.  Each  case  must  stand  upon  its  own  particu- 
lar foundation  in  that  respect ;  but,  regard  being  had  to  the 
rule  vigllantibus  non  dormleidibus^  it  requires  to  be  care- 
fully considered  in  each  particular  case  how  far  the  principle 
is  just  which  deals  with  property  under  such  circumstances 
as  property  which  has  been  acquired  by  one  person  from 
another  without  payment,  and  by  inadvertence.  But  when 
we  once  arrive  at  the  fact  that  an  inadvertence  has  been  the 
cause  of  the  misfortune,  then  the  simple  course  is  to  make 
every  just  allowance  for  outlay  on  the  part  of  the  person 
who  has  so  acquired  the  property,  and  to  give  back  to  the 
owner,  so  far  as  is  possible  under  the  circumstances  of  the 
case,  the  full  value  of  that  which  cannot  be  restored  to  him 
in  specie. 

In  this  case  we  are  singularly  free  from  any  difficulty 
upon  the  point,  and  the  parties  seem  to  have  carried  on  the 
litigation  on  a  principle  which  does  them  credit,  and  on 
which  one  wishes  to  see  all  litigation  carried  on.  They  say, 
*' The  misfortune  has  taken  place:  we  neither  of  us  knew 
anything  about  this  at  the  time,  and  now  that  it  has  taken 
place  let  us  see  what  can  best  be  done  to  remedy  the  mis- 
fortune which  has  so  occurred."  We  find  the  position  of 
the  case  to  be  a  very  singular  one  indeed,  and  one  which  is 
not  likely  to  recur  in  many  instances,  though  it  may  in  some 
instances — it  is  this.  A  small  piece  of  ground,  an  acre  and 
half  in  extent,  being  the  property  of  the  pursuer,  is  sur- 
rounded by  the  property  or  the  defenders  ;  and  the  defend- 
ers thought  (and  the  pursuer  thought  so  too)  that  it  was 
included  in  their  property,  instead  of  being  a  separate  por- 
tion surrounded  by  their  property.  That  being  the  case, 
one  thing  was  perfectly  clear  (and  I  shall  make  it  clearer 
presently  by  reading  the  pursuer's  own  evidence),  that 
nothing  could  be  made  by  the  pursuer  of  this  acre  and  a 
half  of  ground  by  working  it  himself.  He  would  not  sink  a 
shaft  or  put  up  a  steam-engine,  or  use  any  of  the  ordinary 
modes  oi  working  a  mine,  in  respect  of  this  acre  and  a  half 
of  ground ;  and  indeed,  that  is  what  he  tells  us  himself,  be- 
cause, in  words  which  were  read  by  the  learned  counsel  who 
last  addressed  your  Lordships,  the  pursuer  says,  in  his  own 
appendix  of  proofs,  on  re-cross-examination  :  *"If  the  [36 
defenders  had  not  taken  away  this  coal,  I  might  have  ar- 
ranged with  them  to  take  it  away  through  their  pit,  but  I 
don't  think  it  would  have  been  profitable  to  have  done  so; 
1  would  rather  have  it  standing.  I  don't  think  there  was 
any  way  in  which  I  could  have  turned  this  coal  into  money ;" 
and  then  he  goes  to  another  subject.     Several  houses  were 
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built  upon  this  property ;  they  were  apparently  small  cot- 
tages, not  of  a  very  heavy  description  in  themselves,  and  be 
complains  that  if  he  were  minded  (though  it  does  not  appear 
that  he  ever  was  so  minded)  to  build  a  manufactory  or  some 
large  building  upon  the  ground,  he  would  not,  in  conse- 
quence of  its  being  so  worked  by  the  defenders,  be  in  a  po- 
sition to  find  a  foundation  for  his  building.  Whether  he 
refers  to  that  when  he  says  that  he  would  rather  have  it  re- 
main as  it  was  I  do  not  Know,  because  in  his  evidence  he 
touches  upon  it  very  lightly ;  but  he  says  that  he  could  not 
work  it  himself,  and  that  there  were  no  people  to  whom  he 
could  dispose  of  it  but  the  defender^  themselves. 

My  Lords,  that  being  so  I  do  not  know  what  better  mode 
there  could  have  been  for  ascertaining  what  the  value  of  the 

groperty  in  this  case  was,  than  by  doing  what  the  pursuer        ^  i 
imself  says  he  should  have  been  obliged  to  do  in  order  to         | 
turn  it  into  money,  and  what  his  own  agent,  Mr.  Rankine, 
said  he  always  advised  him  to  do.     Mr.  Rankine,  his  agent,  \ 

said  :  "  It  is  not  workable  by  yourself  in  consequence  of  its  | 

small  size,  and  of  its  so  being  surrounded  by  other  property 
— so  make  the  best  you  can  of  it,  only  do  not  let  yourself 
be  driven  into  a  corner.     You  may  perhaps  find  yourself 
put  to  a  disadvantage  by  having  only  one  purchaser ;  never- 
theless, do  not  part  with  it  for  a  less  royalty  than  you  could 
get  from  anybody  else,  and  whatever  others  are  willing  to 
pay  I   should  stand  upon,  and  if  you  cannot  get  that  I 
should  insist  upon  retaining  the  property  in  its  present 
shape.''     That  being  so,  the  pursuer  says  in  his  evidence, 
"I  don't  think  that  there  was  any  way  in  which  I  could 
have  turned  this  coal  into  money.     It  was  about  the  middle 
of  1875,  when  the  houses  began  to  crack,  that  I  first  knew 
the  defenders  were  in  the  course  of  working  out  coal  under 
my  feu.     I  spoke  about  the  matter  to  Mr.  John  Motherwell. 
I  did  not  ask  that  the  working  should  be  stopped.     I  sog- 
gested  that  it  should  have  been  wrought  stoop-and-room  for 
37]    the  sake  of  *pruteL^Hng  the  property  as  much  as  possi- 
ble.    I  mude  no  objection  to  their  going  on  with  the  work- 
ing out  of  the  coal  below  the  fue ;  I  was  quite  content  that 
they  should  go  on  with  the  working."     Tliat  was  before  he 
knew  that  the  coal  under  the  property  was  his  own.     Up  to 
that  time  he  could  not  of  course  know  very  well  what  rights 
he  had  to  stop  tliis  working;   but  when  you  put  the  two 
senf^^ncos  together, — on^.  that  he  could  not  have  disposed 
of  the  propert}^  to  any  olher  persons,  and  the  other,  that  he 
did  not  think  of  faking  any  steps  to  stop  the  working,  1 
ink  he  run  not  couipiaia  that  he  has  got  from  the  geuUe- 
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men  the  very  same  terras  that  he  would  have  got  from  the 
adjoining  proprietors  with  whom  he  has  to  deal. 

The  learned  judges  in  the  court  below  seem  to  have  pro- 
ceeded upon  that  footing.     The  Lord  President  says,  *'  In 
addition  to  the  consideration  above  mentioned,  it  must  be 
kept  in  view  that  the  coal  in  question  was  surrounded  on 
all  sides  by  the  coal  field  of  the  superior,  which  is  leased  to 
the  defenders.     As  the  pursuer's  estate  is  only  one  and  a 
half  acres  in  extent  it  is  evident  that  the  coal  under  it  could 
not  have  been  worked  to  profit  by  himself  working  inde- 
pendently.    Nobody  but  the  superior  or  his  lessees  could 
have  worked  the  coal  to  any  profit.     Now,  let  us  consider 
the  position  of  the  pursuer  before  the  defenders  commenced 
to  work  his  coal.     He  was  then  in  possession  of  a  certain 
piece  of  coal,  and  his  object  must  be  assumed  to  be  to  make 
the  most  of  it.     It  cannot  be  assumed  that  he  could  contem- 
plate keeping  the  coal  as  a  support  for  his  cottages,  instead 
of  working  it  out.     It  was  situated  in  a  part  of  the  country 
where  every  available  bit  of  mineral  is  in  use  to  be  wrought. 
Now,  at  that  point  of  time,  had  the  parties  come  together 
the  coal  would  in  all  probability  have  been  disposed  of  to 
the  defenders  on  terms  mutually  advantageous.     The  pur- 
suer says  indeed,  that  he  could  have  made  exceptionally 
good  terms  for  himself,  as  his  coal  stood  in  the  way  of  the 
defenders'  working.     But  I  think  when  Mr.  Smith  spoke  of 
the  defenders'  necessity  being  the  pursuer's  opportunity  he 
went  too  far.     I  do  not  think  that  the  purchase  of  the  pur- 
suer's coal  was  a  matter  of  necessity  to  the  defenders,  but 
only  a  matter  of  convenience.     There  was  nothing  to  pre- 
vent their  working  round  his  coal.     But,  on  the  other  hand, 
if  the  pursuer  wished  to  *make  the  most  of  his  coal  he     [38 
must  have  taken  what  the  defenders  would  give  him,  or  let 
it  stand."     In  that  state  of  things,  and  finding  that  the  coal 
has  so  been  worked  out,  the  learned  judges  say,  "We  find 
that  the  best  mode,  in  this  particular  case,  of  ascertaining 
the  proper  measure  of  damages  is  to  give  the  pursuer  what 
the  books  and  cases  tell  us  we  are  to  give  him,  that  is  to 
say  :     As  far  as  possible,  the  value  of  his  coal,  and  that  we 
will  do  by  saying  that  he  shall  be  compensated  to  the  same 
extent  as  others  have  been  compensated  in  adjoining  proper- 
ties ;  besides  that  he  shall  be  compensated,  and  he  has  been 
by  the  decree  compensated,   for  any  damage  done   to  the 
buildings  upon  the  surface."     That  has  been  estimated  at 
£200,  and  acquiesced  in  by  both  parties.     He  is  paid  for  the 
royalty  £171 ;  he  is  paid  for  the  value  of  the  coal  which  has 
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been  disposed  of ;  and  therefore  it  seems  to  me  that  all  he 
can  possibly  ask  for  has  been  given. 

The  question  of  way-leave  does  not  seem  to  have  been 
argued  m  the  court  below,  but  if  it  had  been  argued  I  should 
have  been  prepared  to  say  that  I  acquiesce  in  this  par- 
ticular case,  and  under  all  the  circumstances  of  this  case— 
which  I  tliink  are  extremely  different  in  many  remarkable 

f)articulars  from  those  of  Jegon  v.  Vivian  (') — in  the  inter- 
ocutor  pronounced  by  the  Lord  Ordinary.  But,  looking 
at  the  form  in  which  this  case  has  been  brought  before  us, 
no  question  of  this  kind  arises.  Nothing  could  have  been 
properly  estimated  and  given  as  the  value  of  the  right  exer- 
cised by  the  defenders  of  taking  their  wagons  and  coals 
from  time  to  time  through  the  ground  of  the  pursuer,  they 
assuming  it  to  be  their  own  ground.  What  profit  can  be 
said  to  have  been  derived  from  that?  The  profit  is  this: 
that  you  save  distance;  you  save  other  payments  which 
you  might  have  had  to  make,  and  therefore,  inasmuch  as 
the  pursuer  cannot  make  out  that  the  slightest  damage  has 
accrued  to  him  in  respect  of  that  user,  what  you  have  to 
l>ay  to  him  is  only  the  value  of  his  coal  plus  the  damages 
to  the  surface.  It  appears  to  me  to  be  quite  consistent,  and 
that  the  pursuer  rightly  has  not  pressed  that  case  of  the 
way-leave,  because  he  would  have  done  so  with  very  little 
effect. 

Therefore,  under  all  these  circumstances,  I  am  prepared 
to  acquiesce  entirely  in  the  judgment  of  the  court  below. 
39]      *LoRD  Blackburn:      I  also  think  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  that  conse- 
quently the  appeal  should  be  dismissed  with  costs. 

The  point  may  be  reduced  to  a  small  compass  when  you 
come  to  look  at  it.  I  do  not  think  there  is  any  difference 
of  opinion  as  to  its  being  a  general  rule  that,  where  any  in- 
jury is  to  be  compensated  by  damages,  in  settling  the  sum 
of  money  to  be  given  for  reparation  of  damages  j- ou  should 
as  nearly  as  possible  get  at  that  sum  of  money  which  will 
put  the  party  who  has  been  injured,  or  who  has  suffered, 
in  the  same  position  as  he  would  have  been  in  if  he  had  not 
sustained  the  wrong  for  which  he  is  now  getting  his  com- 
pensation or  reparation.  That  must  be  qualified  by  a  great 
many  things  which  may  arise— such,  for  instance,  as  by  the 
consideration  whether  the  damage  has  been  maliciously 
done,  or  whether  it  has  been  done  with  full  knowledge  that 
the  person  doing  it  was  doing  wrong.  There  could  be  no 
doubt  that  there  j'ou  would  say  that  everything  would  be 

(^)  Law  Rep.,  6  Ch.,  742. 
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taken  into  view  that  would  go  most  against  the  wilful 
wrongdoer — many  things  which  you  would  properly  allow 
in  favor  of  an  innocent  mistaken  trespasser  would  be  disal- 
lowed as  against  a  wilful  and  intentional  trespasser  on  the 
ground  that  he  must  not  qualify  his  own  wrong,  and  various 
things  of  that  sort.  But  in  such  a  case  as  the  present 
where  it  is  agreed  that  the  defenders,  without  any  fault 
whatever  on  their  part,  have  innocently,  and,  being  ignor- 
ant, with  as  little  negligence  or  carelessness  as  possible, 
taken  this  coal,  believing  it  to  be  their. own,  when  in  fact  it 
belonged  to  the  pursuer,  then  comes  the  question,— how  are 
we  to  get  at  the  sum  of  money  which  will  compensate  them  ? 

Now,  my  Lords,  there  wasa  technical  rule  in  the  English 
courts  in  these  matters.  When  something  that  was  part  of 
the  realty  (we  are  talking  of  coal  in  this  particular  case)  is 
severed  from  the  realty  and  converted  into  a  chattel,  then 
instantly  on  its  becoming  a  chattel,  it  becomes  the  property 
of  the  person  who  had  been  the  owner  of  the  fee  in  the  land 
whilst:  it  remained  a  portion  of  the  land  ;  and  then  in  esti- 
mating the  damages  against  a  person  who  had  carried  away 
that  chattel,  it  was  considered  and  decided  that  the  owners 
of  the  fee  was  to  be  paid  the  value  of  the  chattel  at  *the  [40 
time  when  it  was  converted,  and  it  would  in  fact  have  been 
improper,  as  qualifying  his  own  wrong,  to  allow  the  wrong- 
doer anything  for  that  mischief  which  he  had  done,  or  for 
that  expense  which  he  had  incurred  in  converting  the  piece 
of  rock  into  a  chattel,  which  he  had  no  business  to  do. 

Such  was  the  rule  of  the  common  law.  Whether  or  not 
that  was  a  judicious  rule  at  any  time  I  do  not  take  upon 
myself  to  say;  but  a  long  while  ago  (and  when  I  say  a  long 
while  I  mean  twenty-five  years  ago)  Mr.  Baron  Parke  put 
this  qualification  on  it,  as  far  as  I  am  aware  for  the  farst 
time.  He  said,  If  however  the  wrongdoer  has  taken  it  per- 
fectly innocently  and  ignorantly,  without  any  negligence 
and  so  forth,  and  if  the  jury,  in  estimating  the  damages,  are 
convinced  of  that,  then  you  should  consider  the  mischief 
that  has  been  really  done  to  the  plaintiff  who  lost  it  whilst 
it  was  part  of  the  rock,  and  therefore  you  should  not  con- 
sider its  value  when  it  had  been  turned  into  a  piece  of  coal 
after  it  had  been  severed  from  the  rock,  but  you  should 
treat  it  at  what  would  have  been  a  fair  price  if  the  wrongdoer 
had  bought  it  whilst  it  was  yet  a  portion  of  the  land  as  you 
would  buy  a  coal  field  (*).  That  was  the  rule  to  be  applied 
where  it  was  an  innocent  person  that  did  the  wrong;  that 
rule  was  followed  in  the  case  of  Jegon  v.  Vivian  ("),  which 

(')  Ww)d  V.  Morewood,  3  Q.  B.,  n.  440.  («)  Law  Rep.,  6  Ch.,  742. 
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has  been  so  much  mentioned  ;  it  was  followed  in  the  Court 
of  Chancery,  and,  so  far  as  1  know,  it  has  never  been  ques- 
tioned since,  that  where  there  is  an  innocent  wrongdoer  the 
point  that  is  to  be  made  oat  for  the  damages  is,  as  was  ex- 
pressed in  the  minutes  of  the  decree: — "The  defendants  to 
be  charged  with  the  fair  value  of  such  coal  and  other  min- 
erals at  the  same  rate  as  if  the  mines  had  been  purchased  by 
the  defendants  at  the  fair  market  value  of  tne  district;" 
that  I  understand  to  mean  as  if  the  mines  had  been  pur- 
chased while  the  minerals  were  yet  part  of  the  soil.  That,  I 
apprehend,  is  what  is  to  be  done  here,  and  that  is  what  both 
the  Lord  Ordinary  and  the  First  Division  of  the  Court  of 
Session  have  endeavored  to  do.  They  have  come  to  differ- 
ent pecuniary  results,  and  the  question  really  comes  to  be 
which  is  correct. 

Upon  that  the  Lord  Ordinary,  as  I  understand,  has  gone 
upon  this  position.  He  said,  "I  have  taken  evidence,  and 
41]  the  result  of  *that  is,  that  it  is  agreed  on  all  hands  that 
this  coal,  when  it  was  brought  to  the  surface,  actually  did 
sell  for  £1,768  6^.  lOd,  I  look  at  the  evidence,  and  I  take 
the  evidence  to  be  that  the  actual  amount  expended  by  the 
defendants  (there  is  con  tradictorjr  evidence  on  such  points  as 
might  have  been  expected,  and  it  is  not  all  very  clear),  was 
4s,  3d.  per  ton" — and,  deducting  that  from  the  £1,768  5*.  lOd., 
he  makes  it  £516  12^.  Id,^  which  is  what  he  says  is  the  sum 
tha«t  the  pursuer  ought  to  recover  taking  off  all  the  expenses 
that  the  defenders  have  incurred.  But  then,  as  it  would 
necessarily  follow,  when  you  took  away  the  coals  that  were 
below  the  land,  that  the  surface  of  the  land  would  come 
down,  you  must  not  take  the  sum  which  would  be  given  as 
compensation  for  the  injury  to  the  surface  twice  over.  You 
must  not  take  that  sum  as  being  a  matter  which  you  are  to 
be  paid  for,  and  also  take  the  coals  as  if  they  had  been  got 
out  without  damage.  On  the  Lord  Ordinary's  figures,  as  it 
seems  to  me,  the  £615  12^.  Id.  would  be  right,  and  if  there 
was  no  other  way  of  getting  at  the  figures,  if  you  could  not 
get  evidence  of  the  value  of  the  coal  m  situ  in  a  more  cor- 
rect way,  I  suppose  it  would  be  right  to  take  them  in  that 
way.  It  is  always  a  difficult  thing  to  ascertain  the  actual 
expenses,  and  you  may  go  wrong,  but  you  must  come  as 
near  to  it  as  you  can. 

But  then  the  Lord  Ordinary  himself  observes  that,  taking 
that  way  of  getting  it,  and  giving  the  pursuer  £515  I2s  Id.^ 
"The  truth  of  the  matter  is,  that  the  removal  of  the  pur- 
suer's coal  by  the  defenders,  in  place  of  being  a  misfortune, 
has  been  to  the  pursuer  a  singular  stroke  of  luck.    The  size 
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of  his  feu  is  less  than  an  acre  and  a  half,  and  the  coal  which 
it  contained  could  not  have  been  wrought  to  profit  by  itself. 
The  expense  of  sinking  a  pit  and  providing  machinery  would 
many  times  over  have  exceeded  the  value  of  the  minerals. 
Possibly,  no  doubt,  the  pursuer  might  have  endeavored  to 
make  with  the  defenders  terms  upon  which  his  coal  might 
have  been  raised  along  with  the  coal  of  which  they  were  the 
tenants.  But  the  return  which  would  have  been  rendered 
to  him  under  such  an  arrangement  must  have  fallen  far 
short  of  what  has  been  awarded  by  the  Lord  Ordinary.  The 
lordship,  in  the  circumstances,  could  not  be  expected  to  be 
higher  than  that  paid  by  the  defenders  for  the  adjoining 
portions  of  the  seam  ;  *and  this  upon  the  quantity  [42 
taken  out,  even  if  increased  by  reasonable  damages  for  in- 
jury through  subsidence  to  the  houses  on  the  surface,  would 
certainly  have  fallen  considerably  short  of  £600."  Now, 
when  you  find  that  the  Lord  Ordinary  himself,  who  is  pro- 
fessing to  ascertain  what  is  the  money  value  of  the  damage 
that  the  pursuer  has  received,  says :  "  I  have  got  at  it  in 
this  particular  way,  but  that  money  value  is  very  consider- 
ably above  the  damage  that  you  have  received  :  it  has  been  a 
singular  stroke  of  good  lucK  to  you  that  you  should  get  it," 
it  occurs  to  one  at  once,  prima  facie^  that  there  must  have 
been  something  wrong  in  the  way  in  which  that  money  value 
was  got  at,  and  I  think  that  there  was  an  error  in  it,  and 
that  error  was  that  the  Lord  Ordinary  thought  he  was  bound 
by  decisions  (which  I  do  not  think  he  was)  to  take  that 
mode,  and  that  mode  onl  j,  of  getting  at  the  value  of  the  coal 
in  situ,  namely,  the  price  which  the  coal  fetched  when  it 
was  sold,  deducting  from  that  the  cost  of  hewing  and  draw- 
ing and  so  forth,  and  so  to  ignore  totally  the  fac*;  that  this 
was  an  isolated  small  patch  of  land  from  which  the  pursuer, 
as  he  himself  admits,  could  not  possibly  have  got  coal  by 
any  practical  means  whatever,  except  by  bargaining  with 
the  defenders.  I  think  there  the  Lord  Ordinary  was  under 
a  mistake.  The  Lord  President  points  out  very  clearly  to 
my  mind  that  the  pursuer  could  not  have  made  any  use  of 
his  coal  at  all  as  long  as  he  did  not  let  it  to  the  defenders, 
who  were  the  only  people  who  could  take  it.  He  cannot  do 
more  than  ask  for  his  damage  to  the  surface.  That  he  is 
of  course  entitled  to,  as  the  defenders  have  taken  his  coal 
without  liis  leave  and  against  his  will.  If  they  had  taken  it 
with  ifuU  knowledge  scienter  there  would  have  been  very 
much  more  damage  given  ;  but  they  have  innocently  and 
ignorantly  taken  away  his  coal.  "And  then"  (says  the 
Lord  Ordinary),  "we  must  see  what  was  the  value  of  the 
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coal  in  situ  as  it  stood  there  to  the  pursuer  at  the  time  when 
the  defenders  by  mistake  took  it  away,  and  for  that  we  must 
give  conapensation."  Then  he  takes  the  evidence  of  Mr. 
Rankine,  and  says,  **  That  is  the  best  evidence  that  we  could 
have  of  the  value  of  the  coal,"  and  that  sum  is  what  the 
Court  of  Session  has  given. 

My  Lords,  I  only  wish  to  say  one  word  to  guard  against 
any  misapprehension  on  a  point  which  I  at  first  a  little  rais- 
43]  apprehended.  *I  do  not  think  that  this  decision  of 
the  Court  of  Session  is  that  the  royalty  is  the  measure  of  the 
damages.  It  is  only  that  it  is  evidence  of  the  value  which 
is  the  measure  of  the  damages.  As  to  the  other  matters, 
about  the  way-leave  and  so  forth,  I  quite  agree  with  wliat 
has  been  said  by  my  noble  and  learned  friend  on  the  wool- 
sack, that  inasmuch  as  in  the  Court  of  Session  on  appeal 
from  the  Lord  Ordinary  those  questions  were  not  raised  again 
they  are  not  before  this  House  at  all.  If  they  were,  I  should 
be  inclined  to  agree  with  what  has  been  said  by  my  noble  and 
learned  friend  opposite  ('),  and  the  pursuer  would  gain  very 
little  benefit  from  that  contention. 

Interlocutor  appealed  against  affirmed  ;  and  apped 
dismissed  with  costs. 

Lords'  Journals,  Feb.  13,  1880. 

Agent  for  appellant :  Andrew  Sever idge. 
Agents  for  respondents  :  Simson  <fe  WaJceford. 

(')  Lord  Hatherley,  see  p.  88. 

See  Moak's  UnderliiU,  583-7. 

See  also  Mr.  Freeman's  elaborate 
note,  upon  the  law  of  confasion,  to  the 
case  of  Baker  v.  Wheeler,  8  Wend.,  505, 
in  24  Am.  Dec.  73-88. 

Where  one*  wrongfully  mixes  the 
property  of  another  with  his  own,  so 
that  which  belongs  to  such  other  can- 
not be  separated,  the  latter  is  entitled 
to  the  whole  mass. 

Nova  Scotia  :  Lane  d.  McDonald,  3 
Nova  Scotia  L.  R.,  37. 

A  party  may  maintain  an  action  for 
a  chattel  which  has  become  such  by  a 
wrongful  severance  from  the  realty  ; 
and  the  fact  that  the  owner  of  the 
realty  has  contracted  to  sell  it,  and  the 
severance  of  the  trees  was  by  the  ven- 
dee, and  that  vendee  held  possession  as 
licensee,  licensed  to  cut  and  remove 
standing  timber  on  certain  conditions, 
does  not  defeat  the  right  of  action  by 
the  vendor.  A  vendee  in  possession  of 
laud  under   »  coatroct   of   purchase, 


after  default  in  payment,  is  a  tenant  at 
will  after.  So  where  a  party  obtained 
possession  of  land  under  a  contract  of 
purchase,  with  the  license  to  cut  timber 
on  each  forty  acres  as  oft«!n  as  he  paid 
a  stipulated  proportion  of  the  purchase 
price,  and  he  made  default  in  the  pay- 
ment of  an  instalment,  the  cutting  of 
timber  would  be  a  wrongful  conversion, 
and  he  could  not  give '  a  purchaser 
thereof  lawful  possession  of  the  tim- 
ber:  Nelson  ©.  Graff,  12  Fed.  Bepr., 
889. 

A  bill  which  prays  the  appointment 
of  a  receiver,  on  the  ground  that  the 
defendant  had  so  mixed  complainant's 
goods  with  his  own  that  it  would  be 
extremely  diificult  to  separate  tbem, 
should  charge  that  the  alleged  confa- 
sion was  fraudulent  or  wrongful  in 
order  to  justify  the  interposition  of  the 
court :  Morrison  t?.  Shuster,  1  Mackey 
(D.  C),  190. 

If  a  person  adds  to  goods  aoqaired 
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under  a  fraudulent  sale,  in  which  he 
participated,  other  goods  subsequently 
purchased,  he  is  not  entitled,  in  an  ac- 
tion against  an  officer,  who  attaches  all 
the  g<X)d8  as  the  property  of  the  fraud- 
ulent vendor  of  the  first  named  goods, 
to  recover  the  value  of  the  goods  sub- 
sequently purchased,  if  the  mingling 
them  with  the  other  goods  was  pur- 
posely done,  or  through  want  of  proper 
care:  Stearns  v.  Uerrick,  182  Mass., 
114. 

If  the  purchaser  of  goods  from  an 
insolvent  debtor  intentionally  inter- 
mingles them  with  his  own  goods,  and 
refuses  to  furnish  the  sheriff  seeking 
to  levy  an  execution  on  them,  as  the 
property  of  the  vendor,  the  information 
necessary  to  distinguish  them,  he  can- 
not claim  any  advantage  from  the  con- 
fusion of  goods  ;  and  having  interposed 
a  claim,  under  the  statute,  to  the  goods 
levied  on,  the  duty  is  cast  on  him  to 
furnish  the  proof  necessary  to  separate 
the  goods  :  Duer  'o.  Kelly,  1  Amer.  Ins. 
Rep..  431.  68  Ala.,  192. 

Where  the  wife  mingles  funds  con- 
veyed to  her  by  her  husband,  in  fraud 
of  his  creditors,  with  her  own,  there 
can  be  no  separation  of  the  property 
where  she  is  a  party  to  the  fraud  and 
ratifies  the  conveyance :  Alt  v.  Lafay- 
ette Bank,  9  Mo.  App.,  91  ;  Franklin  v. 
Gumersell,  Id.,  84. 

Where  one  innocently  mingles  his 
own  with  goods  of  an  execution  debtor, 
heliving  all  to  be  his  own,  he  is  entitled 
to  recover  the  value  of  his  goods,  if 
taken  under  execution  against  the 
debtor :  Franklin  v.  Gumersell,  9  Mo. 
App.,  84. 

Where  an  agent  commingled  the 
money  of  bis  principal  with  his  own, 
without  the  knowledge  of  the  principal, 
and  with  the  commingled  money  pur- 
chased hides,  in  the  execution  of  his 
agency,  so  far  as  the  creditors  of  the 
agent  are  concerned,  they  belonged  to 
the  principal ;  but  if  the  agent,  with- 
out the  knowledge  or  fault  of  the  prin- 
cipal, commingles  his  own  property 
with  that  of  his  principal,  so  that  the 
same  is  incapable  of  separation,  he  ant 
the  principal  become  tenants  in  common 
of  such  property  as  to  the  agent's  at- 
ttiching  creditors :  Safford  r.  Gulid,  58 
Verm.,  203. 

Where  one  wrongfully  converts  the 
property  of  another  into  a  different 
article  or  class  of  articles,  the  title  re> 


mains  in  the  original  owner,  and  he  is 
entitled  to  the  value  as  thus  increased. 
A  wrongdoer  is  not  entitled  to  be  al- 
lowed for  an  increase  of  the  property 
in  consequence  of  his  wrongful  acts. 

Kentucky :  Strnbber  ti.  Trustees, 
etc.,  78Ky.,481. 

United  States,  Circuit  and  District  z 
Nelson  f>.  Qraflf,  12  Fed.  Repr.,  389. 

United  States :  Woodenware  Co.  n. 
U.  S.,106U.  S.,432. 

The  just  and  reasonable  use  of  the 
water  which  belongs  to  the  riparian 
proprietor,  in  case  of  its  being  con- 
gealed into  ice,  would  give  hiln  the 
unlimited  use  and  appropriation  of  the 
ice  as  his  exclusive  property,  of  which 
he  cannot  be  deprived  by  a  mere  wrong- 
doer. The  ice  may  be  regarded  as  at- 
tached to  the  soil,  and,  like  any  other 
accession,  may  be  considered  as  a  part 
of  the  realty,  and  any  stranger  who 
enters  upon  the  same,  and  appropriates 
the  ice  to  his  own  use,  will  be  liable  to 
the  owner  in  trespass  quare  clausum 
fregit. 

Where  a  person  takes  the  ice  in  a 
stream  over  the  land  of  another,  to 
which  the  owner  of  the  land  has  the 
exclusive  right,  the  measure  of  dam- 
ages in  trespass  for  such  wrongful 
taking  is  the  value  of  the  ice  as  soon 
as  it  is  made  a  chattel,  that  is,  when 
scraped,  plowed,  sawed,  cut  and  sev- 
ered, ready  for  removal.  The  rule  is 
analogous  to  cases  where  coal  is  wrong- 
fully taken  from  the  soil  of  another : 
Washington  Ice  Co.  c.  Shortall,  101 
Ills.,  46. 

Where  the  value  of  property  is  in- 
creased in  good  faith,  the  owner  can 
only  recover  the  original  value ;  as 
where  trees  are  cut  down  and  converted 
into  cord  wood,  the  measure  of  damages 
is  the  difference  between  the  value  of 
the  land  with  the  timber  standing  and 
with  the  timber  removed,  or  it  is  the 
amount  of  injury  caused  by  defend- 
ant's going  on  the  land  and  removing 
the  timber  as  a  continuous  act. 

Canada,  Ijower:  Hall  9.  Hould,  7 
Quebec  L.  R.,  81. 

Iowa:  Striegel  v.  Moore,  55  Iowa, 
88. 

Michigan :  Thompson  v.  Moiles,  46 
Mich.,  42. 

Mississippi:  Evans  k).  Miller,  58 
MiasL.  120. 

United  States :  Woodenware  Co.  t>. 
U.  S.,  100  U.  S.   433. 
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E.  forbade  M.  to  cut  any  treos  on  his 
laud,  and  pointed  out  to  M.  what  he 
supposed  to  be  the  boundary  line  be- 
tween their  lands.  M.  proceeded  to 
cut  timber  within  the  boundary  of  his 
own  land  as  indicated  by  E.  But  after 
the  timber  had  been  cut  and  used  by 
M.  the  lands  were  surveyed,  and  it  was 
ascertained  that  the  trees  had  been 
felled  on  E/s  land.  E.  then  sued  for 
the  value  of  his  trees,  and  the  circuit 
court  instructed  the  jury,  in  effect,  that 
he  could  not  recover,  because  he  had 
consented  to  the  cutting  of  his  trees. 
Held, 'that  E.  did  not.  in  law,  consent 
to  the  cutting ;  that  his  mistake  as  to 
the  boundary  did  not  deprive  him  of 
his  right  to  compensation  for  his  trees; 
but  that  he  could  only  recover  their 
actual  value,  to  be  ascertained  upon 
the  basis  most  favorable  to  M.,  who 
took  them  through  a  mistake,  as  to 
which  he  was  partly  led  by  E. ;  also 
that  E.  could  waive  the  tort  for  the 
wrongful  taking  and  recover  in  assump- 
sit :  Evans  v.  Miller,  58  Miss.,  120. 

In  an  action  for  the  conversion  of 
chattels,  against  an  innocent  purcha- 
ser, from  a  person  who  had  previously 
converted  the  property  to  his  own  use 
and  had  afterward  added  to  its  value 
by  his  own  labor,  the  measure  of  the 
damages  is  the  value  of  the  chattels 
when  first  taken  from  the  owner, 
whether  the  first  taker  was  a  wilful  or 
an  involuntary  trespasser  :  R.  R.  Co. 
<?.  Hutchins,  37  Ohio  St.  R.,  282,  ap- 
proving Lake  Shore,  etc.,  v.  Hutch- 
ings,  32  id.,  571  ;  Woodenware  Co.  v, 
U.  S.,  106  U.  S.  R.,432. 

An  innocent  mortgagee  will  not  be 
compelled  to  suffer  by  reason  of  the 
wrongful  confusion  of  the  goods  by 
the  mortgagor  :  Merchants,  etc.,  v.  Mc- 
Laughlin, 1  McCrary,  258. 

A.  contracted  to  deliver  to  B.  224,000 
rail  road  ties  on  the  St.  Paul  &  Pacific 
and  the  Northern  Pacific,  the  line  of 
two  railroads ;  B.  in  fact  so  delivered 
20.000  in  excess  of  that  number ;  B. 
gave  A.  an  order  on  B.*8  agent,  stating 
that  A.  had  delivered  such  excess,  and 
requesting  the  agent  to  return  him 
that  number.  Held,  that  it  was  proper 
for  defendants,  upon  showing  that  they 
left  ties  on  the  Northern  Pacific  line, 
to  show  how  many,  and  what  became 
of  them — as  that  they  were  burned  ; 
also  that  the  railroad  company  had 
paid  defendant's  estimates,  including 


all  the  ties  delivered,  is  immat<>riAl : 
also  that  after  the  settlement,  and  until 
the  20,000  ties  called  for  by  the  order 
given  to  plaintiff  should  be  separat^^d 
from  the  others,  he  had  not  the  title  to 
any  specific  ties  ;  also  that  the  defend- 
ants had  a  right  to  take  out  of  all  those 
delivered,  224.000  as  their  portion  of 
the  ties,  if  they  left  for  plaintiff 
enough  to  meet  the  order  given  hiui ; 
also  that  they  were  not  bound  to  lea  re 
for  him  that  number  of  ties  of  those 
on  the  line  of  the  Northern  Pacific 
road  ;  and  it  not  appearing  that  they 
carried  away  any  of  those  on  the  lioe 
of  the  St.  Paul  &  Pacific  (of  which 
there  were  many  more  than  enough  to 
satisfy  the  order  given  to  the  plaintiff), 
it  does  not  appear  that  they  have  done 
what  they  had  not  a  right  to  do: 
Chandler  v.  DeGraff,  27  Minn.,  308. 

The  mere  act  by  a  trustee  of  ming- 
ling trust  money  with  his  own  monev, 
by  depositing  the  different  moneys  in 
a  bank  in  his  individual  name,  with 
nothing  done  by  the  banker  to  distin- 
guish the  trust  money  from  the  indi- 
vidual money,  does  not  necessarily  pre- 
vent an  identification  of  the  trast 
fund.  Equity  will  undertake  to  dis- 
entangle the  accounts,  and  give  to  the 
ce^ttii  que  trust  the  portion  that  be- 
longs to  him. 

It  a  trustee  commingles  trust  money 
with  money  of  his  own,  and  after- 
wards separates  from  the  common 
fund  a  proper  portion  of  it  as  the  prop- 
erty of  the  cf'Stui  que  truM^  and,  with 
such  portion  of  the  fund,  purchases 
real  estate  in  his  own  name,  the  tnist 
becomes  impressed  upon  and  attaches 
to  the  money  thus  set  aside  and  the 
real  estate  purchased  with  such  money. 

A  trustee  need  not  purchase  property 
with  the  very  dollars  received  from  the 
trust  fund,  nor  give  any  notice  to  the 
cestui  que  trust  of  the  purchase,  nor 
make  any  delivery  to  him,  in  order  to 
create  a  trust  estate.  If  he  uses  or 
loses  the  trust  fund,  he  may  afterwards, 
by  some  proceeding  or  act  of  his  own, 
substitute  his  own  money  therefor,  and 
the  substituted  money  will  be  subject 
to  the  same  tmst  that  was  imposed 
upon  the  money  by  the  trustee  used  or 
lost :  Houghton  v.  Davenport,  74  Maine, 
590. 

The  owner  of  a  negotiable  promis- 
sory note,  indorsed  in  blank  by  the 
payee,  handed  it  to  an  attorney  at  law 
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for  oollectioo.  The  attorney  deposited 
it  in  a  bank  for  collection,  without 
stating'  for  whose  account.  The  bank 
collected  it,  credited  the  attorney  with 
it,  and  applied  the  amount  standing 
to  his  credit  in  part  payment  of  the 
debt  of  the  attorney  to  the  bank.  The 
attorney  was  subsequently  adjudged  a 
bankrupt,  and  the  bank  made  a  settle- 
ment with  his  assignees,  in  which  the 
amount  of  the  note  was  included.  The 
owner  of  the  note,  a  year  after  the  set- 
tlement,— but  as  soon  as  he  kuew  that 
the  bank  had  collected  the  note,— made 
a  demand  upon  the  bank  for  the  pro- 
ceeds of  the  note.  Held,  that  he  could 
not  maintain  an  action  against  the 
bank  therefor :  Wood  «.  Boylston,  etc. , 
129  Mass..  358. 

The  U.  S.  Statutes  of  March  1,  1847, 
g  2,  'which  provides  that  "moneys 
taken  from  the  mails  "  by  theft  or  rob- 
bery, which  comes  into  the  possession 
of  any  of  the  agents  of  the  post  office 
department,  shall  be  paid  to  the  order 
of  the  Postmaster-General  for  the  ben- 
efit of  the  rightful  owner,  applies  to 
the  proceeds  of  such  moneys  ;  and  this 
ooart  will  not  entertain  a  bill  in  equity 
hroaght  hy  a  person  who  had  stolen 
money  from  the  mall,  against  a  post- 
master, to  enforce  a  trust  deed  exe- 
cuted by  the  thief,  by  which  he  con- 
veyed to  the  defendant  the  proceeds  of 
sach  moneys  in  trust  to  pay  claims 
aiising"  oat  of  the  theft,  and  to  return 
the  balance  to  the  plaintiff :  Laws  v. 
Bart,  129  Mass.,  202. 


The  court  below  instructed  the  jury 
that  it  was  the  duty  of  a  surviving 
member  of  the  firm  to  convert  its  prop- 
erty into  money,  collect  debts  due  to 
it,  and  first  apply  them  to  the  pay- 
ment of  its  debts  due,  and  that  if  he 
mingled  the  goods  of  the  firm  with  his 
own  so  that  they  could  not  be  identi- 
fied, he  rendered  his  own  liable  for 
the  firm  debts ;  and  that  the  applica- 
tion of  the  proceeds  of  the  goods  to  the 
payment  of  his  individual  debts  was  a 
fraud  upon  the  firm  creditors.  Held, 
that  the  instruction  was  erroneous : 
McGinty  v.  Flannagan,  106  U.  S.  R., 
661. 

An  owner  of  pine  lands,  in  contract- 
ing the  pine  to  a  shingle  manufacturer, 
retained  the  title  thereto  until  it  should 
be  fully  paid  for,  and  also  reserved  the 
right  to  seize  the  shingles  manufact- 
ured from  it  if  the  manufacturer  failed 
to  perform  the  conditions  of  his  con- 
tract. The  manufacturer  mingled 
these  shingles  with  others,  and,  with 
the  knowledge  of  his  vender's  agent, 
treated  them  all  as  his  own  property 
and  sold  them  to  bona  fide  purchasers. 
There  was  evidence  tending  to  show 
that  in  buying,  the  latter  relied  on 
this  apparently  exclusive  ownership. 
Held,  that  they  could  maintain  trover 
against  the  owner  of  the  pine,  if  he 
seized  any  shingles  sold  to  them  which 
had  not  been  manufactured  from  his 
own  timber :  Foster  v,  Warner,  49 
Michigan,  641. 


[5  Appeal  Cases,  68.] 

J.C,  Nov.  12,  18,  1879. 

[PRIVY  COUNCIL.] 

♦Angus  Robertson  and  Others,  Plaintiff's;  and      [63 
George  Day,  Defendant 

ON    APPEAL   FROM   THE   SUPBEME    COURT    OP   NEW   SOUTH   WALES. 

Landa  Act  Amendment  Act,  1875,  s,  SI— Construction, 

The  proviso  to  sect.  81  of  the  Lands  Act  Amendment  Act,  1876  (which  regulates 
the  application  by  a  Crown  lessee  to  purchase  lands  comprised  within  his  lease), 
enacts : 

"  Provided  also  that  no  such  application  to  purchase  as  aforesaid  shall  be  made  for 
more  than  one  square  mile  within  each  block  of  five  miles  square  out  of  each  lease, 
or  a  proportionate  quantity  out  of  any  holding  of  less  area  ** : 

33  Eno.  Rep.  41 
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Held,  that  according  to  the  true  construction  thereof,  a  Crown  leftsee  has  a  right  of 
pre-emption  of  such  square  mile  if  it  forms  part  of  a  block  which  is  equivalent  to  ai^ 
area  of  five  miles  square,  i.e.,  which  contains  an  area  of  twenty-five  square  miles, 
irrespective  of  whether  such  block  forms  or  contains  a  geometrical  figure  fire  mil« 
square. 


[6  Appeal  Cases,  84.J 

J.C.*,  July  16,  16,  17;  Nov.  22,  1879. 

[PRIVY  COUNCIL.] 

84]    *David  Bell,  Plaintiff ;  and  The  Corporation  of 
Quebec,  Defendant, 

ON   APPEAL     FBOM    THE    COURT     OF   QUEENS    BENCH    FOR   THE  PBOTINCE 
OF    QUEBEC,    CANADA. 

French  Law  in  Quebec — Riparian  Proprietors — Droit  cTacces  et  dt  «rtie— 
Navigable  River fi — Obstruction  to  Navigation — Damage, 

In  an  action  for  damages  and  to  obtain  the  demolition  of  a  bridge  constmetcd  bj 
the  Corporation  of  Quebec  across  the  Little  River  St.  Charles,  on  the  ground  that 
the  bridge  obstructed  the  navigation  of  the  river  and  thereby  caused  damage  to  the 
plaintiff  as  the  owner  of  riparian  land ;  it  appeared  that  another  bridge  existed  a 
short  distance  higher  up  the  river,  that  the  river  was  tidal  beyond  the  higher  bridgv. 
and  navigable  for  boats,  flats,  and  rafts,  and  that  it  was  possible  at  e^ceptioDa&r 


high  tides  to  float  barges  as  far  as  the  higher  bridge,  but  that  the  diflicnlties  i 
risks  which  from  natural  causes  attended  the  navigation  of  craft  of  this  descriptioi 
were  so  ^eat  that  the  river  iu  its  present  state  did  not  admit  of  their  use  in  a  practi- 
cable and  profitable  manner ;  that  the  small  boats,  flats,  and  rafts,  could  be  navigated 
as  before,  unobstructed  by  the  bridge,  although  masted  barges  could  not  pass  it  vitb- 
out  lowering  their  masts ;  that  the  plaintiff's  land  was  situated  between  the  two 
bridges  and  was  used  as  a  farm,  but  was  not  proved  to  have  been  depredated  in 
value  by  reason  of  the  bridge  complained'  of,  and  that  the  plaintiff  was  not  proTed 
to  have  sustained  damage  firom  actual  interruption  of  traffic. 

Hdd,  that  although  there  may  be  "  droit  dacdt  et  de  sortie,"  belonging,  according 
to  French  law  as  it  prevails  in  Quebec,  to  riparian  land  as  to  a  house  in  a  street  which, 
if  interfered  with,  would  at  once  give  the  proprietor  a  right  of  action ;  yet  this  right 
is  confined  to  what  it  is  expressed  to  be,  *'  accls**  or  the  power  uf  getting  from  Uks 
water-way  to  and  upon  the  land  (and  the  converse)  in  a  free  and  uninterrupted  man- 
ner ;  that  such  right  had  not  on  the  evidence  been  violated :  and  that  supposing  the 
bridge  complained  of  to  cause  some  obstruction  to  the  navigation,  the  action  could 
not  be  maintained  in  respect  of  it  without  proof  of  actual  and  special  damage. 

Lyon  V.  Fiehmongers*  Company  (')  considered. 

Whether  an  obstruction  amounts  to  an  interference  with  a  riparian  proprietoi^ 
85]  *access  to  his  frontas^,  which  is  a  private  right  by  English  as  by  French 
law,  is  a  question  of  fact  to  be  determined  by  the  circumstances  of  each  particular 
case. 

According  to  French  law  the  test  of  the  navigability  of  a  river  is  its  possible  lae 
for  transport  in  some  practical  and  profitable  manner. 

*  Present : — S»  Barnes  Pkaoock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P. 

COLUER. 

0)  1  App.  Cas.,  662;  17  Eng.  R.,  61. 
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[6  Appeal  Oases,  102.] 

J.C*.,  Nov.  11,  12;  Dec.  18, 1879. 

[PRIVY  COUNCIL.] 

*SiB  Anthony  Musgrave,  Defendant;  and  Jos:6    [102 
Ignacio  Pulido,  Plaintiff. 

ON  APPEAL  FBOM  THE  SUPREME  COURT  AT  JAMAICA. 

AtU  of  State— Authority  of  Oovernor--~Juri&dictio7i---Pnvilege— Pleading, 

Trespass  for  seizing  and  detaining  at  Kingston  in  Jamaica  a  schooner  of  which  the 
plaintiff  was  charterer,  and  which  had,  as  ^eged,  pat  into  the  port  of  Kingston  in 
distress  and  for  repairs. 

Plea  in  substance  of  privilege  and  to  the  jurisdiction,  that  the  defendant  was  Cap- 
tain-General and  Governor-in-Chief  of  the  Island  of  Jamaica,  that  the  acts  complained 
of  were  done  by  him  as  governor  of  the  island  and  in  the  exercise  of  his  reasonable 
discretion  as  such,  and  as  acts  of  State. 

The  plea  did  not  aver  even  generally  that  the  seizure  of  the  plaintiff's  ship  was 
an  act  which  the  defendant  was  empowered  to  do  as  governor,  nor  even  that  it  was 
an  act  of  State: 

Held,  that  the  judgment  respondeat  oiuOer  was  right  and  must  be  affirmed. 

The  governor  of  a  colony  (in  ordinary  cases)  cannot  be  regarded  as  a  viceroy ; 
nor  can  it  be  assumed  that  ne  possesses  general  sovereign  power.  His  authority  is 
derived  from  his  commission  and  limited  to  the  powers  thereby  expressly  or  im- 
pliedly intrusted  to  him.  It  is  within  the  province  of  municipal  courts  to  deter- 
mine whether  an  act  of  power  done  by  a  governor  is  within  the  limits  of  his  author- 
ity and  therefore  an  act  of  State. 

QucBre,  how  far  a  governor  when  acting  withing  the  limits  of  his  authority,  but 
mistakenly,  is  protected. 

Appeal  from  a  judgment  of  the  Supreme  Court  (July  6, 
1878)  allowing  the  respondent's  demurrer  to  the  appellant's 
plea. 

The  respondent,  by  his  declaration  in  the  action,  dated 
the  22d  day  of  November,  1877,  claimed  from  the  appellant 
the  sum  of  £14,000  damages  in  trespass  for  the  unlawful 
detention  by  the  appellant  of  a  certain  ship  called  the  Flor- 
ence and  her  cargo,  in  the  port  of  Kingston,  in  the  Island 
of  Jamaica,  of  which  ship  the  respondent  was  the  charterer  ; 
the  said  ship,  whilst  on  a  voyage  *from  Colon  to  the  [103 
Island  of  St.  Thomas,  having  been  compelled  to  put  in  to 
the  said  Port  of  Kingston  for  repairs. 

On  the  17th  of  December,  1877,  the  appellant,  by  his  at- 
torney, filed  certain  pleas,  the  only  plea  material  to  this 
appeal  being  as  follows:— "The  defendant.  Sir  Anthony 
Musgrave,  by  Samuel  Constantino  Burke,  his  attorney, 
comes  and  says  that  he  ought  not  to  be  compelled  to  an- 

*Presetit: — Sir  James  W.  Oolvils,  Sir  Barkes  Peacock,  Sib  Montague  E. 
Smith,  Sib  Hobebt  P.  Colueb,  and  Sib  Henbt  S.  Keating. 
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Bwer  in  this  action  because,  he  saitb,  that  at  the  time  of  the 
grievances  alleged  in  the  said  declaration,  and  at  the  time  of 
the  commencement  of  this  aetion,  he  was,  and  still  is,  Cap- 
tain-General and  Governor-in-Chief  of  the  Island  of  Jamaica 
and  its  dependencies,  and  was,  and  still  is,  as  such  entitled 
to  the  privileges  and  exemptions  appertaining  to  such  office 
and  to  the  holder  thereof,  and  that  the  acts  complained  of 
in  the  said  declaration  were  done  by  him  as  governor  of  the 
said  Island  of  Jamaica,  and  in  the  exercise  of  his  reasonable 
discretion  as  sach,  and  as  acts  of  State,  and  this  the  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment  if  he 
ought  to  be  compelled  to  answer  in  this  action." 

On  the  4th  of  June,  1878,  it  was  ordered  by  consent  of 
counsel  that  all  pleas  of  the  appellant,  except  the  plea  of 
privilege  by  attorney,  should  be  struck  out,  together  with 
replications  and  entry  of  judgment  of  no7i  pros.^  with  lib- 
erty to  the  respondent  to  demur. 

On  the  lOth  day  of  June,  1878,  the  respondent  duly  filed 
his  demurrer  to  the  appellant's  plea,  alleging  the  following 
grounds  of  demurrer : 

1.  That  the  plea  did  not  disclose  any  privilege  exempting 
the  defendant,  Sir  Anthony  Musgrave,  irom  answering  this 
action. 

2.  That  the  plea  gave  no  better  writ. 

On  the  lOth  day  of  June,  1878,  the  appellant's  joinder  in 
demurrer  was  filed,  and  judgment  was  delivered  (Smith, 
C.  J.,  and  Ker,  J.)  whereby  it  was  ordered :— That  judgment 
be  entered  for  the  plaintiff  on  the  said  demurrer,  and  the 
defendant.  Sir  Antnony  Musgrave,  do  answer  further  to 
the  said  writ  and  declaration  of  the  plaintiff;  and  the  said 
defendant  is  given  until  the  30th  of  July  instant  to  plead  in 
chief  to  the  said  declaration  ;  and  it  is  further  ordered  that 
the  defendants  do  pay  the  plaintiff's  costs. 
104]  *The  Attorney-Oeneral  (Sir  J.  HolkerV  and  Mr. 
A.  L.  Smithy  for  the  appellant,  contended  that  tne  plea  was 
good  in  substance  as  well  as  a  plea  of  privilege.  As  to  the 
form  of  the  plea  reference  was  made  to  Jamaica  Act,  28 
Vict.  c.  37.  This  is  a  plea  in  bar  and  not  in  abatement 
[Sir  Montague  E.  Smith  :  It  is  treated  in  your  favor  as  a 
plea  in  abatement.  Otherwise  if  the  demurrer  had  been 
allowed  it  would  have  concluded  you  unless  you  had  ob- 
tained leave  to  amend.]  Reference  was  made  to  Jieg.  v. 
Cooke  (')  and  Dighy  v.  Alexander  (•),  and  to  the  plea  in 
Mostyn  v.  Fabrigas  (*).  Although  some  of  the  decisions 
show  that  a  governor  may  be  sued  under  certain  circum- 

0)  2  B.  A  C,  871.  C)  8  Bing.,  416.  (*)  Cowp.,  170. 
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stances,  yet  the  appellant  as  governor  of  Jamaica  is  not  lia- 
ble to  be  sued  in  the  courts  of  the  island  in  an  action  of 
trespass  or  for  acts  done  by  him  as  acts  of  State.  The  effect 
of  the  demurrer  is  to  admit  that  the  acts  complained  of  were 
done  by  the  appellant  in  his  reasonable  discretion  as  gover- 
nor of  the  island  and  as  acts  of  State :  Tandy  v.  Earl  of 
Westmoreland  (*) ;  Luby  v.  Lord  WodeUouse  (').  See  also 
the  cases  collected  in  Forsyth's  Constitutional  Law  (1869), 
p.  86  ;  Nabob  of  the  Carnatic  v.  East  India  Company  (•) ; 
Bur  on  v.  Denman  (*) ;  Secretary  of  State  for  India  in  Coun- 
cil V.  KaTnacJiee  Sahiba  (*) ;  Cameron  v.  Kyte  (*) ;  Phillips 
V.  Eyre  C). 

Mr.  HerscheU^  Q.C.,  and  Mr.  Oainsford  Bruce^  for  the 
respondent,  contended  that  the  appellant  did  not  set  up  his 
plea  as  a  plea  in  bar.  He  thereby  claimed  and  intended  to 
claim  his  privilege  as  governor,  and  did  not  rely  upon  it  as 
a  defence  to  the  action,  but  as  precluding  the  necessity  of 
defending  himself  at  all.  The  plea  shows  no  suflScient 
grounds  why  the  writ  should  be  stayed  without  requiring 
the  appellant  to  answer  over  on  the  merits;  it  cannot  be 
taken  as  a  plea  to  the  jurisdiction,  being  pleaded  by  attorney 
and  not  in  person ;  it  gives  no  better  writ  and  therefore  is 
bad.  If  the  act  complained  of  had  been  shown  to  be  an  act 
of  State,  it  would  have  been  a  defence  as  well  in  the  courts 
*of  the  island  as  of  the  United  Kingdom  ;  but  it  is  [105 
not  everything  which  a  man  does  qvA  governor  which  is  an 
act  of  State.  A  private  individual  may  set  up  that  what  he 
did  was  an  act  of  State,  provided  he  was  armed  with  the 
necessary  authority.  If  he  exceeds  the  authority,  it  is  not; 
an  act  of  State,  unless  subsequently  ratified :  Buron  v.  Den- 
man (•).  There  is  no  personal  privilege  appertaining  to  the 
office  of  governor  of  Jamaica  which  exempts  him  from  being 
sued  in  the  courts  of  the  island ;  and  the  allegation  in  the 
plea  that  the  acts  in  question  were  done  by  the  appellant  as 
governor,  and  in  the  exercise  of  his  reasonable  discretion  as 
such,  and  as  acts  of  State,  is  no  ground  for  staying  the  writ 
and  exempting  the  defendant  from  answering.  In  the  two 
Irish  cases  cited  on  the  other  side  the  courts  took  judicial 
notice  that  the  acts  were  acts  of  the  governor  acting  as  such. 
[Sir  Montague  E.  Smith  :  To  test  whether  this  is  a  good 
plea,  see  what  the  appellant  would  have  to  prove,  and 
whether  if  proved  it  would  be  an  answer.]    He  would  have 

(»)  27  How.  St.  Tp.,  1246,  1264.  (»)  13  Moore's  P.  C,  22. 

(•)  17  Ir.  Com.  Law  Rep.,  618.  (•)  3  Knapp's  P.  C,  882, 

(3)  1   Yea.  Jan.,  371  ;  S.   C,  2  Vea.         (')  Law  Rep.,  4   Q.  B.,  226  ;  38  L.  J. 

Jun.,  56.  (Q.B.),  118. 
{*)  2  Ex.,  167.  (»)  2  Ex.,  167. 
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to  prove  that  what  he  did  was  an  act  of  State,  show  what  he 
did,  how  he  did  it,  and  in  what  character.  [Sir  James  W. 
CoLviLE  referred  to  Forrester  v.  Secretary  of  State  {*)  to  show 
that  it  is  a  question  of  fact  whether  an  act  is  an  act  of  State.] 

Mr.  A.  L.  Smith  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  To  an  action  of  trespass 
brought  against  the  appellant.  Sir  Anthony  Musgrave,  in 
the  Supreme  Court  of  Jamaioa,  for  seizing  and  detaining  at 
Kingston  in  Jamaica,  a  schooner  called  the  Florence,  of  which 
the  plaintiff  was  charterer,  and  which  had,  as  alleged,  pnt 
into  the  port  of  Kingston  in  distress  and  for  repairs,  tbe 
appellant  pleaded  the  following  plea : 

*'The  defendant,  Sir  Anthony  Musgrave,  by  his  attorney, 
comes  and  says  that  he  ought  not  to  be  compelled  to  answer 
in  this  action,  because  he  saith  that  at  the  time  of  the  griev- 
ances alleged  in  the  said  declaration,  and  at  the  time  of  the 
106]  commencement  of  *this  action,  he  was  and  still  is 
Captain-General  and  Governor  in-Chief  of  the  Island  of 
Jamaica  and  its  dependencies,  and  was  and  still  is  as  such 
entitled  to  the  privileges  and  exemptions  appertaining  to 
such  oflSce  and  to  the  holder  thereof,  and  that  the  acts  com- 
plained of  in  the  said  declaration  were  done  by  him  as  gov- 
ernor of  the  said  Island  of  Jamaica,  and  in  the  exercise  of  his 
reasonable  disci-etion  as  such,  and  as  acts  of  State ;  and  this 
the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  he  ought  to  be  compelled  to  answer  in  this  action." 

The  plaintiflf  demurred  to  this  plea,  and  the  present  ap- 
peal is  from  the  judgment  of  the  Supreme  Court  allowing 
the  demurrer,  and  ordering  the  appellant  to  answer  further 
to  the  writ  and  declaration. 

The  plea  is  in  form  a  dilatory  plea,  and  does  not  profess  to 
contain  a  defence  in  bar  of  the  action.  It  was  advisedly 
pleaded  as  a  plea  of  privil^e,  with  the  object  of  raising  the 
question  of  the  immunity  of  the  appellant  as  governor  from 
being  impleaded  and  compelled  to  answer  in  the  courts  of 
the  colony.  That  this  was  so  is  plain  not  only  from  the 
form  of  the  plea,  b.ut  from  an  arrangement  come  to  between 
the  parties  before  the  argument  of  the  demurrer.  In  an  in- 
terlocutory proceeding  to  set  aside  a  judgment  of  nonpros. 
as  irregularly  obtained  an  order  was  made  by  consent  ••that 
all  pleas  of  the  defendant.  Sir  Anthony  Musgrave,  except 
the  plea  of  privilege  by  attorney,  be  struck  out,  together 
with  replications  and  entry  of  judgment  of  nonpros.^  with 
liberty  to  the  piaintilF  to  demur,  it  being  an-anged  that  the 

(')  Law  Rep.,  Ind.  Aj>p.  Snp.  Vol..  p.  10. 
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demurrer  be  set  down  for  hearing  at  the  present  term,  and 
\l  2L  judgment  respondeat  ouste7^  the  defendant,  Sir  Anthony, 
have  liberty  to  plead  not  guilty  by  statutes." 

The  decision  of  the  Supreme  Court  was  accordingly  given 
upon  the  plea,  as  a  plea  of  privilege,  and,  altogether  upon 
this  aspect  of  it,  the  judgment  being  one  of  respondeat 
ouster. 

Upon  the  hearing  of  the  present  appeal  the  Attorney- 
General,  on  the  part  of  the  appellant,  whilst  not  giving  up 
the  plea  in  the  shape  in  which  it  was  pleaded,  insisted  that 
if  it  disclosed  a  good  defence  in  substance  to  the  action,  as 
he  contended  it  did,  its  form  and  the  arrangement  of  the 
parties  might  be  disregarded,  and  a  general  judgment  given 
for  the  defendant ;  and,  though  *unaer  protest  from  [107 
the  respondent's  counsel,  the  discussion  at  their  Lordships' 
bar  was  allowed  to  take  the  wider  scope  which  the  Attorney- 
General's  contention  introduced  into  the  case. 

If  the  plea  is  to  be  regarded  as  a  plea  of  privilege  only, 
and  as  claiming  immunity  to  the  governor  from  liability  to 
be  sued  in  the  courts  of  the  colony,  their  Lordships  think 
that  it  cannot,  in  that  aspect  of  it,  be  sustained. 

The  dictum  attributed  to  Lord  Mansfield  in  Fabrigas  v. 
Mostyn  (*),  that  '*the  governor  of  a  colony  is  fn  the  nature 
of  a  viceroy,  and  therefore  locally  during  his  government  no 
civil  or  criminal  action  will  lie  against  him,  the  reason  is, 
because  upon  process  he  would  be  subject  to  imprisonment," 
was  dissented  from  and  declared  to  be  without  legal  founda- 
tion in  the  judgment  of  the  Lords  of  the  Judicial  Committee 
delivered  by  Lord  Brougham  in  the  case  of  Hill  v.  Bigge  ('). 
In  that  appeal  their  Lordships  were  of  opinion  that  the  plea 
of  the  lieutenant  governor  of  the  Island  of  Trinidad  to  an 
action  brought  against  him  in  the  civil  court  of  the  island, 
claiming  that  whilst  lieutenant  governor  he  was  not  liable  to 
be  sued  in  that  court,  could  not  be  sustained.  The  action 
was  for  a  private  debt  contracted  by  the  defendant  in  Eng- 
land before  he  became  governor,  but  the  principle  affirmed 
by  the  judgment  is  that  the  governor  of  a  colony,  under  the 
commission  usually  issued  by  the  Crown,  cannot  claim,  as  a 
personal  privilege,  exemption  from  being  sued  in  the  courts 
of  the  colony.  The  claim  to  such  exemption  is  thus  met : — 
**If  it  be  said  that  the  governor  of  a  colony  is  quasi  sover- 
eign, the  answer  is,  that  he  does  not  even  represent  the 
sovereign  generally,  having  only  the  functions  delegated  to 
him  by  the  terms  of  his  commission,  and  being  only  the 

(»)  1  Cowp.,  161.  («)  s  Moore,  P.  C,  465. 
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oflScer  to  execute  the  specific  powrs  with  which  that  com 
mission  clothes  him." 

The  defendant  has  sought  to  strengthen  bis  claim  of  privi- 
lege by  averring  in  his  plea  that  the  acts  complained  of  wt*r« 
done  by  him  ''as  governor,"  and  as  "acts  of  State."  Tlielr 
Lordships  propose  hereafter  to  consider  the  particular  aver- 
ments of  this  plea.  It  is  enough  here  to  say  that  it  appears 
to  them  that  if  the  governor  cannot  claim  exemption  from 
being  sued  in  the  courts  of  the  colony  in  which  he  holds 
108j  that  oflBce,  as  a  personal  privilege,  *simply  from  his 
being  governor,  and  is  obliged  to  go  further,  his  plea  must 
then  show  by  proper  and  sufficient  averments  that  the  acts 
complained  of  were  acts  of  State  policy  within  the  limits  of 
his  commission,  and  were  done  by  him  as  the  servant  of  the 
Crown,  so  as  to  be,  as  they  are  sometimes  shortly  termed, 
acts  of  State.  A  plea,  however,  disclosing  these  facts  woald 
raise  more  than  a  question  of  personal  exemption  from  be- 
ing sued,  and  would  afford  an  answer  to  the  action,  not  only 
in  the  courts  of  the  colony,  but  in  all  courts ;  and  therefore 
it  would  seem  to  be  a  consequence  of  the  decision  in  Hill  v. 
Bigge  (')  that  the  question  of  personal  privilege  caonot 
practically  arise,  being  merged  in  the  larger  one,  whether 
the  facts  pleaded  show  that  the  acts  complained  of  were 
really  such  acts  of  State  as  are  not  cognizable  by  any  ma- 
nicipai  court. 

In  the  case  of  The  Nabob  of  the  CarTiatic  v.  The  East 
India  Company  Lord  Thurlow  said,  that  a  plea  pleaded  in 
form  to- the  jurisdiction  of  the  court,  but  which  denied  the 
jurisdiction  of  all  courts  over  the  matter,  was  absurd  ;  and 
that  such  a  plea,  if  it  meant  anything,  was  a  plea  in  bar  ('). 

In  their  Lordships'  view,  therefore,  this  plea,  if  it  can  be 
supported,  must  be  sustained  on  the  ground  mainly  relifd 
upon  by  the  Attorney-GK^neral,  viz.,  that  it  discloses  in  sub- 
stance a  defence  to  the  action. 

Before  adverting  to  the  sufficiency  of  tlie  averments  in  this 
plea,  it  will  be  convenient  to  refer  to  some  decisions  in  which 
I  he  position  of  governors  of  colonies  has  been  considered. 
In  the  leading  case  of  J^abn'gas  v.  Mostyn{*)y  the  action 
was  brought  against  Mr.  Mostyn,  the  governor  of  Minorca, 
for  imprisoning  the  plaintiff,  and  removing  him  by  force 
from  that  island.  The  governor  s  speirial  plea  of  justifica- 
tion alleged,  that  he  was  invested  with  all  the  powers,  civil 
and  military,  l>elonging  to  the  government  of  the  island, 
that  the  plaintiff  was  guilty  of  a  riot,  and  was  endeavoring 
to  mise  a  mutiny  among  the  inhabitants,  in  breach  of  the 

0)  3  Moore,  P.  C.  4i>5.  (*)  1  Yea.  Jun.,  8SS.  (»)  1  Cowp.,  161. 
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peace,  and  that,  in  order  to  preserve  the  peace  and  govern- 
ment of  the  island,  he  was  forced  to  banish  the  plaintiff 
from  it.  It  then  averred  tliat  the  acts  complained  of  were 
necessary  for  this  object,  and  were  done  without  undue  vio- 
lence. Upon  the  trial  the  *governor  failed  to  prove  [109 
this  plea,  and  the  plaintiff  had  a  verdict.  When  the  case 
came  before  the  Court  of  Queen's  Bencli,  upon  a  bill  of  ex- 
ceptions to  the  ruling  of  the  judge,  Lord  Mansfield  said  his 
great  difficulty  had  been,  after  two  arguments,  to  be  able 
clearly  to  compi'ehend  what  the  question  was  that  was  meant 
seriously  to  be  argued.  It  seems,  however,  that  the  lia- 
bility of  the  governor  to  be  sued  was  raised,  and  very  fully 
discussed,  one  ground  of  objection  being,  that  he  could  not 
be  sued  in  England  for  an  act  done  in  a  country  beyond 
the  seas,  and  upon  this  question  Lord  Mansfield  declared 
that  the  action  would,  to  use  his  own  phrase,  "most  em- 
phatically "  lie  against  the  governor.  His  judgment  pro- 
ceeds to  show,  in  a  passage  bearing  materially  on  the  point 
now  under  discussion,  in  what  way  a  defence  to  such  an  ac- 
tion might  be  made.  He  says,  ^^tf  he  has  acted  right  ac- 
cording to  the  authority  with  which  he  is  invested,  he  may 
lay  it  before  the  court  by  way  of  plea,  and  the  court  will 
exercise  their  judgment  whether  it  is  a  sufficient  justification 
or  not.  In  this  case,  if  the  justification  had  been  proved, 
the  court  might  have  considered  it  a  sufficient  answer ;  and 
if  the  nature  of  the  case  would  have  allowed  of  it,  might 
have  adjudged  that  the  raising  a  mutiny  was  a  good  ground 
for  such  a  proceeding." 

In  the  case  of  Cameron  v.  Kyte{^\  which  came  before  this 
board  on  an  appeal  from  the  colony  of  Berbice,  the  question 
was,  whether  the  governor  had  authority  to  reduce  a  com- 
mission of  5  per  cent,  upon  all  sales  in  the  colony,  granted 
to  an  officer  called  the  vendue  master  by  the  Dutch  West 
India  Company  before  the  capitulation  of  the  colony  to  the 
British  Crown.  It  was  urged  that  the  governor  was  the 
King's  representative,  exercising  the  general  authority  of 
the  Crown,  and,  as  such,  had  power  to  make  the  disputed 
reduction.  It  was,  however,  decided  that  the  governor  did 
not  hold  the'  position  or  possess  the  authority  sought  to  be 
attributed  to  him,  and  that  the  act  in  question  was  beyond 
his  powers.  In  the  judgment  of  this  committee,  delivered 
by  Baron  Parke,  it  is  said : 

*'Tliere  being,  therefore,  no  express  authority  from  the 
Crown,  the  right  to  make  such  an  order  must,  if  it  exist  at 
all,  be  implied  from  the  nature  of  the  office  of  governor.    If 

(>)  8  Knapp,  332. 
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110]  a  governor  had,  by  ^virtue  of  that  appointment,  the 
whole  sovereignty  of  the  colony  delegated  to  him  as  a 
viceroy,  and  represented  the  King  in  the  government  of  that 
colony,  there  would  be  good  reason  to  contend  that  an  act 
of  sovereignty  done  by  him  would  be  valid  and  obligatory 
■upon  the  subject,  living  within  his  government,  provid«l 
the  act  wonld  be  valid  if  done  by  the  sovereign  himself, 
though  such  act  might  not  be  in  conformity  with  the  instruc- 
tions which  the  governor  had  received  for  the  regulation  of 
Lis  own  conduct.  The  breach  of  those  instructions  might 
well  be  contended  on  this  supposition  to  be  matter  resting 
between  the  sovereign  and  his  deputy,  rendering  the  latter 
liable  to  censure  or  punishment,  but  not  affecting  the  valid- 
ity of  the  act  done.  But  if  the  governor  be  an  officer  merely 
with  a  limited  authority  from  the  Crown,  his  assumption  of 
an  act  of  sovereign  power,  out  of  the  limits  of  the  authority 
80  given  to  him,  would  be  purely  void,  and  the  courts  of 
the  colony  over  which  he  presided  could  not  give  it  any 
legal  effect.  We  think  the  office  of  governor  is  of  the  latter 
description,  for  no  authority  or  dictum  has  been  cited  be- 
fore us  to  show  that  a  governor  can  be  considered  as  having 
delegation  of  the  whole  royal  power  in  any  colony,  as  be- 
tween him  and  the  subject,  when  it  is  not  expressly  given 
by  his  commission.  And  we  are  not  aware  that  any  com- 
mission to  colonial  governors  conveys  such  an  extensive  au- 
thority." 

Again,  it  is  said :  ''  All  that  we  decide  is  that  the  simple  act 
of  the  governor  alone,  unauthorized  by  his  commission,  and 
not  proved  to  be  expressly  or  impliedly  authorized  by  any 
instructions,  is  not  equivalent  to  such  an  act  done  by  the 
Crown  itself." 

In  the  well  known  case  of  the  action  brought  by  Mr. 
Phillips  against  Mr.  Eyre,  the  former  governor  of  Jamaica, 
for  acts  done  by  him,  whilst  he  was  governor,  in  suppress- 
ing an  insurrection  in  that  colony,  the  question  raised  was, 
whether  the  colonial  act  of  indemnity  was  an  answer  to  an 
action  brought  in  England.  That  such  an  act  was  thought 
to  be  necessary,  and  that  it  was  alone  relied  on  as  a  defence 
to  the  action,  raises  a  strong  presumption  that  it  had  been 
thought  that  the  action  might,  but  for  this  act,  have  been 
maintained.  It  is  to  be  observed,  however,  that  the  facts 
of  the  rebellion  and  of  its  suppression  were  averred  in  the 
plea  by  way  of  introduction  to  the  act  of  indemnity,  and 
ill]  *Mr.  Justice  Willes,  in  delivering  the  judgment  of 
the  Exchequer  Chamber,  after  saying  that  the  court  had 
discussed  the  validity  of  the  defence  upon  the  only  question 


Vol.  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

651 

J.C. 

Muiigrave  v.  Fulido. 

1879 

argued  by  counsel,  viz.,  the  effect  of  the  Colonial  Act,  adds, 
"but  we  are  not  to  be  understood  as  thereby  intimating 
that  the  plea  might  not  be  sustained   upon   more  general 

5 rounds  as  showing  that  the  acts  complained  of  were  inci- 
ent  to  the  enforcement  of  martial  law"  (*).  It  is  to  be 
noticed  that  the  nature  of  those  acts,  and  the  occasion  upon 
which  they  were  committed,  were  shown  by  distinct  aver- 
ments in  the  plea. 

It  is  apparent  from  these  authorities  that  the  governor  of 
a  colony  (m  ordinary  cases)  cannot  be  regarded  as  a  viceroy; 
nor  can  it  be  assumed  that  he  possesses  general  sovereign 

f)ower.  His  authority  is  derived  from  his  commission,  and 
imited  to  the  powers  thereby  expressly  or  impliedly  in- 
trusted to  him.  Let  it  be  granted  that,  for  acts  of  power 
done  by  a  governor  under  and  within  the  limits  of  his  com- 
mission, he  is  protected,  because  in  doing  them  he  is  the 
servant  of  the  Crown,  and  is  exercising  its  sovereign  author- 
ity ;  the  like  protection  cannot  be  extended  to  acts  which 
are  wholly  beyond  the  authority  confided  to  him.  Such 
acts,  though  the  governor  may  assume  to  do  them  as  gov- 
ernor, cannot  be  considered  as  done  on  behalf  of  the  Crown, 
nor  to  be  in  any  proper  sense  acts  of  State.  When  ques- 
tions of  this  kind  arise  it  must  necessarily  be  within  the 
province  of  municipal  courts  to  determine  the  true  charac- 
ter of  the  acts  done  by  a  governor,  though  it  may  be  that, 
when  it  is  established  that  the  particular  act  in  question  is 
really  an  act  of  State  policy  done  under  the  authority  of  the 
Crown,  the  defence  is  complete,  and  the  courts  can  take  no 
farther  cognizance  of  it.  It  is  unnecessary,  on  this  demur- 
rer, to  consider  how  far  a  governor  when  acting  within  the 
limits  of  his  authority,  but  mistakenly,  is  protected. 

Two  cases  from  Ireland  were  cited  by  the  defendant's 
counsel,  in  which  the  Irish  courts  stayed  proceedings  in 
actions  brought  against  the  lord  lieutenant  of  Ireland.  In 
these  cases  the  lord  lieutenant  appears  to  have  been  re- 
garded as  a  viceroy.  In  both  the  facts  were  brought 
before  the  court,  and  in  both  it  appeared  that  the  acts  com- 
plained of  were  political  acts  done  by  the  *lord  lieu-  [112 
tenant  in  his  official  capacity,  and  were  assumed  to  be  within 
the  limits  of  the  authority  delegated  to  him  by  the  Crown. 
The  courts  appear  to  have  thought  that  under  these  circum- 
stances no  action  would  lie  against  the  lord  lieutenant  in 
Ireland,  and  upon  the  facts  brought  to  their  notice  it  may 
well  be  that  no  action  would  have  lain  against  him  any- 

(')  Law  Rep.,  6  Ex.,  81. 
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where.      {Tandy  v.   Earl  of  Westmoreland  {^)  \   Luby  v. 
Lord  Wodehouse  (*).) 

Several  cases  were  cited  daring  the  argument  of  actions 
brought  against  the  East  India  Company,  and  the  Secretary 
of  State  for  India,  in  which  questions  have  arisen  whether 
the  acts  of  the  Indian  government  were  or  were  not  acts  of 
sovereignty  or  state,  and  so  beyond  the  cognizance  of  the 
municipal  courts.  The  East  India  Company,  though  exer- 
cising (under  limits)  delegated  sovereign  power,  was  subject 
to  the  jurisdiction  of  the  municipal  courts  in  India,  and  it 
will  be  found  from  the  decisions  that  many  nets  of  the 
Indian  government,  though  in  some  sense  they  may  be 
designated  "acts  of  state,"  have  been  declared  to  be  within 
the  cognizance  of  those  courts.  Thus,  in  the  RajaJi  of 
Tanjore^s  Case  (*),  the  question  to  be  decided  was  thus 
stated  by  Lord  Kingsdown  in  giving  the  judgment  of  the 
committee :  "  What  is  the  real  character  of  the  act  done  in 
this  case?  was  it  a  seizure  by  arbitrary  power  on  behalf  of 
the  Crown  of  Great  Britain  of  the  dominion  and  property  of 
a  neighboring  state,  an  act  not  affecting  to  justify  itself  on 
grounds  of  municipal  law,  or  was  it  in  whole  or  in  part  a 
possession  taken  by  the  Crown  under  color  of  legal  title  of 
the  property  of  the  late  Rajah,  in  trust  for  those  who  by 
law  might  be  entitled  to  it?  If  it  were  the  latter,  the 
defence  set  up,  of  course,  has  no  foundation."  This  com- 
mittee, in  deciding  the  questions  thus  raised,  held  that  the 
seizure  was  of  the  former  character,  and  therefore  not  cog- 
nizable by  a  municipal  court.  The  answer  of  the  East  India 
Company  in  that  case  did  not  rest  on  the  simple  assertion 
that  the  seizure  was  an  act  of  state,  but  set  out  the  circum- 
stances under  which  the  Rajah's  property  was  taken.  After 
referring  to  the  treaties  made  with  the  Rajah,  it  averred 
that  in  entering  into  these  treaties,  and  in  treating  the  sov- 
ereignty and  territories  of  Tanjore  as  lapsed  to  the  East 
11 3J  India  ^Company  in  trust  for  the  Crown,  the  com- 
pany acted  in  their  public  political  capacity,  and  in  exercise 
of  the  powers  (referring  at  length  to  them)  committed  to 
them  in  trust  for  the  Crown  of  Great  Britain,  and  that  all 
the  acts  set  forth  in  the  answer  '^  were  acts  and  matters  of 
state." 

In  the  case  of  Forester  and  others^.  Secretary  of  State  for 
India  (')  in  which  the  judgment  of  this  committee  was  de- 
livered on  the  11th  of  May,  1872,  a  defence  of  the  same 
nature  as  that  in  the  last- mentioned  case  was  setup;  but 

(»)  27  State  Trials,  1246.  (»)  13  Moore,  P.  C,  22. 

CO  17  Ir.  Com.  Law  Reps.,  618.  (*)  Law  Rep.,  Ind.  App.  Sup.  VuL,p.  10. 
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the  decision  there  was  on  this  point  against  the  Secretary  of 
State.  In  this  suit  also  the  answer  set  out  the  facts  which 
were  relied  on  to  show  that  the  action  of  the  government 
complained  of  was  a  political  act  of  State. 

As  far  as  their  Lordships  are  aware,  it  will  be  found  that 
in  all  the  suits  brought  against  the  government  of  India, 
whether  in  this  country  or  in  India,  the  pleas  and  answers 
of  the  government  have  shown,  with  more  or  less  particu- 
larity, the  nature  and  character  of  the  acts  complained  of, 
and  the  grounds  on  which,  as  being  political  acts  of  the 
sovereign  power,  they  were  not  cognizable  by  the  courts. 
(See  the  Nabob  ofCarnatic  v.  East  India  Company  (*) ;  Ex- 
Rajar  of  Coorg  v.  East  India  Company  (*) ;  Rajar  Salig 
Ram  V.  Secretary  of  State  for  India  (•),  in  which  judgment 
was  given  by  this  committee  on  the  27th  of  August,  1872.) 

None  of  these  cases  help  the  present  plea.  On  the  con- 
trary, it  appears  from  them  not  only  that  the  facts  were  laid 
before  the  courts,  but  that  the  courts  entertained  jurisdiction 
to  inquire  into  the  nature  of  the  acts  complained  of,  and  it 
was  only  when  it  was  established  that  they  bore  the  char- 
acter of  political  acts  of  State  that  it  was  decided  they  could 
not  take  further  cognizance  of  them.  It  is  to  be  observed 
that  the  sovereign  authority  conferred  upon  the  East  India 
Company  appears  in  acts  of  Parliament,  and  therefore, 
without  being  pleaded,  the  courts  would  have  judicial 
notice  of  it. 

Coming  to  the  present  plea,  we  find  that,  after  stating 
that  the  defendant  was  Captain-General  and  Governor-in- 
Cbief  of  the  Island  of  Jamaica,  the  only  averments  in  it  are, 
that  the  acts  *complained  of  were  done  by  him  as    [114 

governor  of  the  island,  and  in  the  exercise  of  his  reasonable 
iscretion  as  such,  and  as  acts  of  State.  There  is  no  attempt 
to  show  the  occasion  on  which  the  seizure  of  the  plaintiff's 
ship  was  made,  nor  the  grounds  on  which  that  seizure,  which 
is  not  in  itself  of  the  nature  of  an  act  of  State,  became  and 
was  such  an  act.  The  plea  does  not  aver,  even  generally, 
that  the  seizure  was  an  act  which  the  defendant  was  em- 
powered to  do  as  governor,  nor  even  that  it  was  an  act  of 
State.  It  would  have  been  contended  at  the  trial,  if  issue 
had  been  taken,  that  it  would  satisfy  the  averments  of  this 
plea  to  prove  that  the  defendant  assumed  to  make  the  seizure 
as  governor,  and  assumed  to  do  it  as  an  act  of  State,  with- 
out showing  that  the  act  itself  was  an  act  of  State  properly 
so  called,  and  was  within  the  limits  of  his  authority.     It 

Q)  1  Ves.  Jun.,  888.  (')  Law  Rep.,   Ind.   App.   Sup.   Vol., 

(*)  29BeaV.,  800.  p.  119. 
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was  said  that  the  plea  should  be  construed  as  requiring,  by 
implication,  proof  of  these  matters  ;  but  having  regard  to 
its  nature  ana  form  as  a  plea  of  privilege,  this  cannot  prop- 
erly be  held  to  be  its  meaning.  Their  Lordships  cannot  but 
think  it  was  designedly  pleaded  in  its  present  shape.  It 
was  a  preliminary  plea  intended  to  raise  the  question  whether 
the  governor,  if  acting  de  facto  as  such,  and  doing  an  act 
that  he  assumed  and  deemed  to  be  an  act  of  State,  could  be 
called  on  to  show  in  the  courts  of  the  colony  that  the  seizure 
complained  of  was  really  an  act  of  State,  of  the  nature  and 
class  of  those  which,  as  governor  acting  on  behalf  of  the 
Crown,  he  had  authority  to  do.  The  object  of  the  plea 
plainly  was  to  stop  the  court  from  entering  upon  such  aa 
inquiry  ;  but  upon  the  construction  now  sought  to  be  given 
to  it,  this  object  would,  from  the  first,  have  been  frustrated, 
if  issue  had  been  taken,  for  the  court  must  then  have  gone 
into  the  very  inquiry  which  it  was  tha  manifest  purpose  of 
the  plea  to  avert.     It  appears  to  their  Lordships  tnat  the 

Elaintiff  could  not  have  safely  taken  issue  on  it.  He  would 
ave  been  met  at  the  trial  by  the  objection  that  it  was  a  plea 
of  privilege,  pleaded  as  a  preliminary  plea  to  the  jurisdic- 
tion, and  neither  was,  nor  was  intended  to  be,  an  answer  to 
an  action. 

It  was  contended  that,  under  *'The  Supreme  Court 
Procedure  Law,  1872,"  of  the  colony,  which  provides  that 
defects  in  form  shall  be  disregarded,  and  that  on  demurrer 
the  court  shall  give  judgment  according  to  the  very  right  of 
115]  the  cause,  the  judgment  *should  now  be  given  for  the 
defendant ;  but  their  Lordships  think,  for  the  reasons  above 
given,  that  upon  this  ambiguous  and  defective  plea  a  proper 
and  final  judgment  on  the  right  of  the  cause  cannot  be 
pronounced. 

In  the  result,  their  Lordships  must  humbly  advise  Her 
Majesty  to  affirm  the  judgment  of  the  court  below,  and 
with  costs. 

Solicitor  for  appellant :  The  Treasury  SoUcUor, 
Solicitors  for  respondent:  Cookson^  Wainewright  &  Pen- 
nington. 

An    inhabitant    of    one    belligerent  Franklin,  68  id.,  195.     S.  P.,  Foid«. 

county    cannot    maintain    an    action  Suget,  97  U.  S.  R.,  694,  606. 
against  a  soldier  of  the  hostile  belliger-        An  officer  of  the  army  of  the  United 

eut  for  a  trespass  to  the  property  of  States,  whilst  serving  in  the  enemy's 

the  former,  done  by  the  soldier  in  the  country  during  the  rebellion,  was  not 

course  of  his  military  duty  :  Broadway  liable  to  an  action  in  the  courts  of  that 

«.  Rhem,  71  N.  C,  195,  distinguishing  country  for  injuries  resulting  from  hia 

Bryan  v.  Walker,  64  id.,  141  ;  Frank-  military  orders  or  acts;  nor  could  he 

lin  V,  Vapnay,  66  id.,  145  ;    Wilson  v.  be  required  by  a  civil  tribunal  to  jus 


Vol.  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

655 

J.C. 

Musgrave  v.  PuUdo. 

1879 

tify  or  explain  them  upon  any  al- 
legation of  the  injured  party  that 
they  were  not  justified  by  military 
necessity. 

He  was  subject  to  the  laws  of  war, 
and  amenable  only  to  his  own  govern- 
ment. 

Where  any  portion  of  the  insurgent 
States  was  in  the  occupation  of  the 
forces  of  the  United  States  during  the 
rebellion,  the  municipal  laws,  if  not 
suspended  or  superseded,  were  gener- 
ally administered  there  by  the  ordinary 
tribunals  for  the  protection  and  benefit 
of  persons  not  in  the  military  service. 
Their  continued  enforcement  was  not 
for  the  protection  or  the  control  of 
officers  or  soldiers  of  the  army.  A 
district  court  of  Louisiana — continued 
in  existence  after  the  military  occupa- 
tion of  the  State  by  the  United  States, 
and  authorized  by  the  commanding 
general  to  hear  causes  between  parties 
— summoned  a  brigadiei^  general  of  the 
army  of  the  United  States  to  answer  a 
petition  filed  therein  setting  forth  that 
a  military  company  had,  pursuant  to 
his  orders,  seized  and  carried  off  cer- 
tain personal  property  of  the  plaintiff, 
who  alleged  that  the  seizure  was  un- 
authoriz^  by  the  necessities  of  war  or 
martial  law,  or  by  the  superiors  of  that 
officer.  Judgment  by  default  was  ren- 
dered April  9.  1863,  against  him  for 
the  value  of  the  property.  When  sued 
in  the  Circuit  Court  of  the  United 
States  upon  the  judgment,  he  pleaded 
that  the  property  was  taken  to  supply 
the  army. 

Held,  on  demurrer  to  the  plea,  that 
the  State  court  had  no  jurisdiction  of 
the  cause  of  action,  and  that  the  judg- 
ment was  void  :  Dow  v.  Johnson,  100 
U.  S.  R.,  158. 

A  private  soldier,  or  subordinate 
officer,  serving  under  the  command  of 
a  military  superior,  cannot  excuse  a 
treasonable  act  on  the  ground  of  com- 
pulsion, unless  he  was  forced,  under  a 
personal  fear  of  death,  into  the  service, 
and  quitted  it  as  soon  as  he  could. 

This  doctrine  applies  wherever  and 
so  long  as  the  duty  of  allegiance  to  an 
existing  government  remains  unim- 
paired. Though  a  revolution  is  im- 
pending, the  allegiance  continues  to  be 
due,  so  long,  at  least,  as  the  courts  of 
justice  of  the  government  are  open  to 
maintain  its  peace,  and  afford  the  citi- 


zen that  protection  which  is  the  foun- 
dation of  his  duty  of  allegiance. 

The  accused  owed  a  twofold  allegi- 
ance to  the  United  States,  and  to  the 
State  of  Georgia.  His  duty  of  allegi- 
ance to  the  United  States  was  coexten- 
sive with  the  jurisdiction  of  their  gov- 
ernment, and  was,  to  this  extent, 
independent  of,  and  paramount  to,  his 
duty  of  allegiance  to  the  State.  It 
continued  to  be  thus  paramount  so 
long,  at  least,  as  the  courts  of  the 
United  States  could  exercise  their  juris- 
diction within  the  State.  Though 
these  courts  have  been  closed  since  the 
capture  of  the  fort,  there  was,  at  its 
date,  no  such  conflicting  enforced  alle- 
giance to  the  State  as  made  him  a  pub- 
lic enemy  of  the  United  States,  in 
contradistinction  to  a  traitor  :  United 
States  V.  Qreiner,  3  Western  Law 
Monthly,  430. 

The  Commonwealth  cannot  be  im- 
pleaded in  its  own  courts  except  by  its 
own  consent,  clearly  manifested  by  act 
of  the  legislature  :  Troy,  etc. ,  v.  Com. , 
127  Mass.,  43  ;  U.  S.  v.  Lee,  106  U.  S. 
R.,  196;  Goldsmith  v.  Revenue,  etc., 
6  Oregon,  250  ;  Fifth,  etc.,  v.  Long,  7 
Bissell,  502  ;  Carr  v.  Terrill,  11  Wall., 
199;  Board,  etc.,  v.  Gantt,  76  Va., 
455.    ■ 

The  Troy  and  Greenfield  Railroad 
Company  mortgaged  its  entire  railroad, 
franchises  and  property  to  the  Com- 
monwealth, under  the  statutes  of  1854, 
c.  226,  and  1860,  c.  202,  to  secure  the 
payment  of  a  loan  made  by  the  Com- 
monwealth ;  and  subsequently  surren- 
dered the  same  to  the  Commonwealth, 
under  the  statute  of  1862,  c.  156,  §  2, 
which  provided  that  "the  right  of  re- 
demption "  should  not  be  barred  until  a 
certain  time  after  the  completion  of  the 
road  by  the  Commonwealth.  Held, 
that  the  court  had  no  jurisdiction, 
either  under  the  general  statutes,  c.  63, 
§  128.  c.  113.  g  2,  or  c.  140,  §§  13^5, 
of  a  bill  in  equity,  brought  by  the  rail- 
road corporation  against  the  Common- 
wealth, to  enforce  this  right  of  re- 
demption :  Troy  &  Greenfield  Railroad 
f).  Commonwealth,  127  Mass.,  43. 

The  Governor  is  exempt  from  the 
process  of  the  courts  whenever  engaged 
in  any  duty  pertaining  to  his  office, 
and  his  immunity  extends  to  his  sub- 
ordinates and  agents  when  acting  in 
their  official  capacity  :   Matter  of  Har- 
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tranft,  85  Penn.  St.  R.,  433,  27  Am. 
R.,  6G7. 

The  exemption  of  the  Governor  of 
the  State  from  actions  or  proceedings 
to  enforce  the  performance  of  duties 
devolved  on  him  as  executive,  rest»  in 
the  constitution,  and  cannot  be  waived 
by  any  legislative  act :  SL  Paul  v. 
Brown,  24  Minn.,  517. 

The  Governor  is  the  absolute  judge 
of  what  official  communications,  to 
himself  or  his  department,  may  or  may 
not  be  revealed,  and  is  the  sole  judge, 
not  only  of  what  his  official  duties  are, 
but  also  of  the  time  when  they  should 
be  performed  :  Matter  of  Hartranft,  85 
Penn.  St.  R.,  483,  27  Amer.  R.,  667. 

The  President  may  dismiss  a  military 
or  naval  officer  without  the  concurrence 
of  the  senate  :  McElrath's  Case,  12  Ct. 
Claims,  201. 

Though  a  State  or  the  United  States 
cannot  be  sued,  one  of  its  officers  may 
be  :  St.  Paul,  etc.,  v.  Brown,  24  Minn., 
517  ;  The  Arlington  Case,  8  Hughes, 
36,  affirmed  106  U.  S.  R.,  191.  See 
also  Lee  v.  Kaufman,  3  Hughes,  139 ; 
Bank  v.  U.  S.,  10  Court  Claims  R.,  520. 

But  see  Carr  v.  United  States,  98  U.. 
S.  R.,  433  ;  Carr  v.  Terrill,  11  Wallace, 
199;  Ex  parte  Morris,  9  id.,  604; 
Holmes  v.  Sheridan,  4  Western  Jur., 
839  ;  Board,  etc.,  v.  Gantt,  76  Va.,  455. 

When  the  government  enters  the 
courts  as  a  litigant,  it  waives  its  ex- 
emption from  legal  proceedings,  and 
stands  upon  the  same  footing  as  private 
individuals:  U.  S.  ».  Flint,  4  Saw- 
yer, 42. 

The  rights  of  the  government  are  to 
be  determined  by  the  same  rules  of  law 
as  in  the  cases  of  individuals  :  U.  S.  9. 
Smith,  94  U,  S.  R.,  214.  217 ;  U.  S.  v. 
Bank  of  Metropolis,  15  Peters,  377 ; 
Cook  V.  U.  S.,  96  U.  S.  R.,  396 ;  Don- 
ald V.  People,  89  N.  Y.,  36. 

As  to  the  right  of  a  military  officer 
to  forcibly  take  the  property  of  an  in- 
dividual, and  when  he  is  liable  for  so 
doing,  see  Harmony  v.  Mitchell,  13 
How.  U.  S.  R.,  115,  affirming  8  Leg. 
Obs.,  329,  1  Blatchf.,  549  ;  Coolidge  v. 
Guthrie,  8  Amer.  L.  Reg.  (N.8.),  22,  1 
Flippin,  97. 

As  to  the  rights  and  liabilities  of  a 
military  officer,  private  or  citizen, 
for  acts  done  under  the  authority  of  a 
military  officer,  see  Wilson  v.  McKen- 
zie,  7  Hill,  95,  42  Amer.  Dec,  51,  54-58 
note ;    Railroad  v.  Hurst,  11  Heiskell 


(Tenn.),  625  ;  Stoughton  c.  Dimick,  3 
Blatchf.,  356. 

The  order  of  a  superior  military  offi- 
cer in  the  Confederate  service,  to 
burn  all  the  cotton  in  the  Mississippi 
valley,  is  a  justification  to  a  subordiDate 
in  a  suit  by  the  owner  of  cotton  for 
burning  it :  Ford  ©.  Saget,  97  U.  S.  R, 
605. 

See  East,  etc.,  v.  Garret,  27  Gratt 
(Va.),  167-8. 

In  time  of  war  an  officer  has  tbe 
rififht  to  arrest  and  imprison  any  one, 
whom  he  suspects  and  has  reason  from 
general  representation  or  otherwise  to 
suspect  of  giving  aid  and  comfort  to 
the  enemy,  or  of  intending  to  give  such 
aid  and  comfort ;  and  such  arrest  and 
imprisonment  is  according  to  the  usages 
of  civilized  warfare  :  WMte  «.  Cramp, 
19  W.  Va.,  585. 

If  in  time  of  war  an  act  is  done  in 
good  faith,  with  a  view  to  assist  the  side 
in  whose  service  the  actor  was  engaged, 
and  was  such  an  act  as  would  be  recog- 
nized by  civilized  nations  as  according 
to  the  usages  of  civilized  warfare,  al- 
though done  without  special  orders,  the 
actor  would  not  be  held  liable  therefor: 
W^hite  «.  Crump,  19  W.  Va.,  585. 

Where  a  railroad  company  was  under 
the  military  control  of  the  government 
of  the  United  States,  and  operated  by 
its  officers  in  the  transportation  of 
troops,  munitions  of  war,  and  supplies 
in  the  suppression  of  the  late  rebellion, 
so  that  it  was  not  in  the  free  and  unre- 
strained exercise  of  its  franchise :  Held, 
that  the  company  was  not  liable  as  a 
common  carrier  for  refusing  to  receive 
freights  for  transportation,  it  not  being 
safe  to  undertake  their  carriage. 

A  railroad  company  cannot  be  ex- 
cused for  delay  or  neglect  to  trans- 
port freight  on  the  ground  of  miliaiy 
interference  on  the  part  of  the  Uni- 
ted States,  where  it  accepts  the  same 
with  a  knowledge  at  the  time  that  it 
could  not  properly  transport  the  same 
on  account  of  such  interferenca  An 
agreement  by  an  agent  of  a  railroad 
company  to  furnish  cars,  at  a  fatare 
day,  in  which  to  transport  grain  and  to 
receive  and  ship  the  same,  will  not  estop 
the  company,  when  sued  in  tort  upon  its 
common  law  obligation  to  receive  and 
carry  the  same,  from  showing  its  right 
to  refuse  to  receive  the  grain,  owing  to 
the  military  control  of  its  roieid  by  the 
officers  of   the   army  of  the  United 
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States  :  Phelps  «.  Ulinols  Central,  etc., 
94nis.,  548. 

All  officers  and  agents  of  the  Con- 
federate government  who,  during  the 
late  war,  acted  under  and  by  virtue  of 
instructions  from  the  department  com- 
mander, issued  under  existing  au- 
thority, are  protected  by  such  instruc- 
tions from  personal  accountability : 
Jones  «.  Williams,  41  Tex.,  890. 

Plaintiff  complained  that  defendant, 
£.  (commanding  officer  at  the  Curragh 
Camp),  caused  to  be  placed  on  a  parcel 
of  ground  next  the  plaintiffs  premises 
certain  filth,  etc.,  from  which  foul  and 
pestilential  vapors  arose  which  rendered 
the  house  and  premises  of  the  plaintiff 
unfit  for  human  habitation,  the  defend- 
ant denied  doing  the  acti  complained 
of.  On  the  trial,  it  appeared  that  an- 
other defendant,  B.,  a  contractor,  had 
contracted  with  the  comptroller  (who 
had  the  power  of  employing  and  of 
dismissing  him)  to  deodorize  said  filth, 
and  to  remove  same  from  said  camp 
when  required  by  E.  so  to  do ;  and  it 
farther  appeared  that  E.  had  not  or- 
dered the  commission  of  the  nuisance 
B.  removed,  but  did  not  deodorize  the 
filth.  The  jury  found  for  the  plaintiff, 
damages  £10. 

Held,  that,  Inasmuch  as  E.  had  not 
ordered  the  commission  of  the  nui- 
sancee,  and  inasmuch,  also,  as  he  had 
neither  contracted  with,  nor  had  the 
power  of  dismissing  the  contractor,  he 
was  not  responsible  for  the  commission 
of  the  grievances  complained  of,  and 
that  the  verdict  must,  therefore,  be  en- 
tered for  the  defendant :  Igoe  v.  Eve- 
lei^rh,  Irish  Rep.,  4  Com.  L.,  238. 

The  order  of  a  superior  military  offi- 
cer, of  itself,  wil}  not  justify  his  sub- 
ordinate in  taking  private  property  for 
public  use  :  Kooner  v.  Davis,  72  N.  C, 
218  ;  Bryan  v.  Walker,  64  id.,  141. 

When,  with  such  order,  there  is  an 
immediate  military  necessity  for  such 
taking,  the  subordinate  will  be  justi- 
fied :   Kooner  v.  Davis,  72  N.  C,  218. 

Military  authorities  took  possession 
of  an  asylum.  The  military  officer  in 
command  sent  out  a  party  some  miles 
into  the  country  and  took  by  force, 
from  the  farm  of  G.,  corn  and  bacon, 
which  was  sent  to  the  asylum  and 
used  for  the  support  of  the  inmates. 
After  the  war  G.  brought  trover  against 
the  asylum  to  recover  the  value  of  the 
articles  so  taken  and  used. 

33  Eng.  Bep.  42 


Held,  1.  That  by  the  laws  of  war 
such  property  could  not  be  taken  with- 
out compensation,  for  the  purpose  of 
feeding  the  inmates  of  the  asylum. 

2.  That  the  property  having  been 
taken  without  lawful  authority,  G.'s 
title  to  it  was  not  divested,  and  it  hav- 
ing been  applied  to  the  use  of  the  asy- 
lum, he  was  entitled  to  recover  its 
value  from  that  corporation  :  Eastern, 
etc.,  V.  Garret,  27  Gratt.  (Va),  163. 

Where  a  military  officer  in  an  emer- 
gency impresses  a  wagon  train  against 
the  consent  of  the  owner,  who  protests 
and  refuses  to  sign  bills  of  lading,  but 
performs  the  required  service,  an  im- 
plied contract  arises  under  the  consti- 
tution :  Mason's  Case,  14  Ct.  Claims 
R.,59. 

The  Court  of  Claims  has  no  jurisdic- 
tion of  an  action  for  the  value  of  prop- 
erty taken  by  our  military  forces  in 
California  during  the  war  with  Mexico 
from  one  then  domiciled  there  :  Garcia 
V.  U.  S.,  14  Court  Claims  R.,  121. 

Under  the  act  of  March  8d,  1819,  au- 
thorizing  the  Secretary  of  War  to  sell 
*'8uch  military  sites  belonging  to  the 
United  States  as  may  have  been  found 
or  become  useless  for  military  pur- 
poses," and  the  act  of  28th  of  April, 
1828,  authorizing  the  President  to 
"sell  forts,  arsenals,  dockyards,  light- 
houses, or  any  property  held  by  the 
United  States  for  like  purposes,"  the 
Secretary  of  War  had  authority  to  ex- 
ecute the  agreement  it  made  with  the 
Baltimore  and  Ohio  Railroad  Company 
on  the  5th  November,  1888,  conceding 
to  the  company  **  authority  to  construct 
their  railroad  alone  and  over  their 
property  "  at  Harpers  Ferry,  Vir^nia. 

The  grant  by  Congress  to  the  Presi- 
dent, of  a  right  to  dispose  of  the  full 
title  in  fee  in  real  property,  implies  the 
grant  of  all  minor  powers,  and  these 
powers  may  be  exercised  by  the  Secre- 
tary of  War  as  agent  of  the  President. 

Where,  under  a  contract  perpetual 
in  its  purport,  a  license  to  use  property 
for  specific  purposes  is  not  specially 
restricted,  and  is  coupled  with  an  inter- 
est which  was  necessary  to  the  posses- 
sion and  enjoyment  of  the  rights  ac- 
quired under  the  permission,  the 
license  is  not  revocable  as  long  as  the 
interest  .exists  ;  and  though  the  fee 
simple  remains  in  the  grantor,  the 
right  to  use  is  paramount  to  the  fee, 
and  the  doctrine  of  equitable  estoppel 
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applies  against  the  grantor  :    United  pointed  in  his  place,  and  he  is  sabee- 

States  «.  Baltimore   &  Ohio  Railroad  quentlj  restor^,  his  restoration  oni> 

Co. ,  1  Hughes,  188.  takes  effect  from  the  time  there  is  a 

When,  after  an  officer  was  dismissed  vacancy  :   McEIrath  v.  U.  S.,  12  Court 

from  miUtarj  service,  another  was  ap-  Claims  R.,  201. 


[6  Appeal  Cases,  123.] 

J.C*  Nov.  26,  26,  27;  Dec.  19,  1879. 

[PRIVY  COUNCIL.] 

123]     *Engeltina   Dias,    Plaintiff ;   and   Alfred  Db 
Livera,  Defendant. 

ON  APPEAL  FROM  THU  SUPBEME  COUBT  OF  CKTLON. 

Boman-Dutch  Law— Mutual  WiU—ConHructian—GiJt  to  a  CUu^—Oift  to  JJitf- 
hand  and  Wife  and  another. 

A  mntual  will  is  by  Roman-Dutch  law  in  effect  two  wills,  the  disposition  of  each 
sharer  being  applicable  to  his  or  her  half  of  the  joint  property. 

Deny  Men  v.  Mo9tert{})  approved. 

Where  A.  and  his  wife  C.  (who  survived  him)  by  "mutual  will"  appointed  thdr 
daughter,  her  husband,  and  her  then  existing  child  (the  plaintiff),  and  also  the  other 
children  "  which  may  hereafter  be  procreated ''  by  their  daughter,  to  be  the  sole  heirs 
of  all  the  joint  estate  of  A.  and  C.  which  should  be  left  at  the  death  of  the  first  de- 
ceased of  them,  to  be  divided  according  to  law  amongst  their  daughter,  her  husband 
and  her  child,  as  also  by  the  children  which  may  be  hereafter  procreated  by  thor 
daughter  ;  and  it  appeared  that  no  such  children  came  into  existence  until  after  the 
death  of  A.  and  C. : 

Held,  that,  on  the  due  construction  of  the  mutual  will,  A.*s  intention  was  to 
divide  his  propertv  (which  he  treated,  movable  and  immovable,  as  one  wrpta) 
amongst  the  class  of  persons  whom  he  had  instituted  his  sole  heirs,  and  that  the  dis- 
tribution should  take  place  when  his  will  would  become  operative  according  to  the 
ordinary  rule  of  law.  The  words  "  which  may  be  hereafter  procreated  "  apply  to 
children  to  be  born  between  the  date  of  his  will  and  his  death. 

Held,  further,  that  the  daughter  and  her  husband  took,  contrary  to  the  Enj^lish 
rule  of  construction,  each  a  share,  i.e.,  each  a  third  of  A.'s  estate  instead  of  a  moietj 
thereof  between  them,  Roman-Dutch  law  assuming  husband  and  w'ife  for  mosX  pur- 
poses to  be  two  separate  persons. 

Held,  further,  that  although  the  son-in-law  took  a  third  share  of  A.*s  estate  on  A.'b 
death,  yet  as  he  died  before  C.  his  share  of  C.'s  property  lapsed  into  the  resido^ 
which  on  her  death  the  daughter  and  the  plaintiff  were  entitled  to  divide  equally 
between  them. 

Appeal  from  a  judgment  of  the  Supreme  Court  (June  19, 
1877)  affirmed  by  judgment  on  review  (Nov.  16,  1877), 
124]  whereby  *a  judgment  of  the  District  Court  of  Galle 
(May  12, 1876)  was  set  aside,  and  the  case  referred  back  with 
certain  directions  to  the  District  Court. 

The  facts  of  the  case  and  the  material  clauses  of  the  mu- 
tual will  are  set  forth  in  the  judgment  of  their  Lordships. 

*Fre8ent: — Sir  Jamss  W.  Colvile,  Sib  Barnes  Peacock,  Sm  Montaqub  £. 
Smith,  and  Sia  Robert  P.  Coluer. 


O  Law  Rep.,  4  P.  C,  286;  8  Eng.  R.,  112. 
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The  judgment  of  the  Supreme  Court  was  as  follows: 

"We  think  that  this  joint  will  must  be  considered  as 
*  speaking'  from  the  death  of  Don  Adrian,  the  spouse  who 
first  died.  It  dealt  with  all  the  common  property.  So  far 
as  concerned  Don  Adrian's  share  it  became  irrevocable,  and 
must  'speak'  from  his  death  ;  and  so  far  as  concerns  the 
wife's  share,  without  going  into  the  question  whether  she 
could  have  revoked  it  after  his  death,  it  is  sufficient  to  ob- 
serve that  she  never  did  attempt  to  revoke  it  after  his  death, 
but  allowed  it  to  remain  what  the  joint  testators  intended  it 
to  be  when  they  made  it,  a  will  final  as  from  the  death  of 
the  spouse  first  dying. 

*'It  is  contended  by  the  plaintiff  that  the  case  falls  under 
the  English  rule  that  when  there  is  a  gift  to  a  class  to  be 
divided  at  a  specified  time,  only  those  members  of  the  class 
can  take  who  were  born  before  the  specified  period  of  dis- 
tribution. We  do  not  think  the  case  does  fall  within  that 
rule.  In  the  first  place  we  do  not  think  that  the  testators 
have  specified  any  period  of  distribution.  The  will  be- 
queathed all  the  estate  ....  which  shall  be  left  at  '  the 
death  of  the  first  dying  spouse  ....'* to  be  divided'  as 
hereinafter  mentioned.  Here  the  reference  to  the  death  of 
the  first  dying  spouse  is  merely  for  the  purpose  of  ascer- 
taining the  property  which  is  to  pass  by  the  gift.  There  is 
nothing  to  show  an  intention  that  the  distribution  should 
take  place  then.  In  the  second  place  we  observe  that  the 
gift  is  to  Merciana  and  her  then  husband,  and  her  child  al- 
readv  bom,  and  to  a  class  (the  future  children  of  Merciana), 
of  which  class  not  a  single  individual  was  in  existence  at  the 
time  from  which,  as  we  hold,  the  will  speaks.  This  brings 
the  case  within  the  principle  of  another  rule  mentioned  at 
p.  85  of  Mr.  Jarman's  booK,  viz.,  that  when  there  is  an  im- 
mediate gift  to  children,  if  there  is  no  child  in  esse  at  tes- 
tator's death,  all  subsequentlv  born  children  will  take.  If 
under  these  circumstances  the  sharing  were  restricted  to 
Engeltina,  the  mention  of  Hhe  other  children'  would  be 
rendered  merely  insensible.  We  *are  of  opinion  that  [125 
the  gift  must  be  shared  by  all  the  children  Merciana  had  by 
both  husbands. 

*' We  next  have  to  consider  whether,  as  the  district  judge 
has  held,  Merciana  and  her  husband  Dias  take  only  one 
share  between  them  or  two.  This  district  judge  has  decided 
on  the  authority  of  Lord  Langdale's  judgment  in  Oordon  v. 
Whieldon  (*),  that  they  take  only  one  share.  In  that  case 
Lord  Langdale,  in  the  absence  of  any  discoverable  indica- 

0)  11  Beav.,  no. 
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tion  as  to  what  shares  the  testator  meant  the  legatees  to 
take,  held  that  they,  husband  and  wife,  as  one  person  in 
law,  would  take  only  one  share  between  them.  We  think 
that  here,  as  in  Gordon  v.  Whieldon  (*),  the  testators  have 
not  vouchsafed  any  expression  of  an  intention  one  way  or 
the  other,  but  here  the  husband  and  wife  are  a  husband  and 
wife  under  the  Roman-Dutch,  and  not  under  the  English 
common  law. 

**  At  English  common  law,  as  Littleton  lays  it  down,  be- 
cause husband  and  wife  are  one  person  only,  if  a  joint  estate 
in  land  be  conveyed  to  husband  and  wife  and  a  third  person, 
the  husband  and  wife  shall  take  one  moiety  and  the  third  per- 
son the  other,  and  that,  although  at  English  common  law 
the  wife's  freeholds  are  not  the  husband's  absolute  property. 
Are  the  husband  and  wife  under  the  Roman-Dutch  law  to 
be  similarly  considered  one  person  for  the  purposes  of  this 
gift  ?  The  wife's  position  as  regards  property  is  very  differ- 
ent under  the  two  systems.  It  may  perhaps  be  argued  that 
this  difference  as  to  property  should  not  prevent  the  bus- 
band  and  wife  under  Roman-Dutch  law  from  being  regarded 
as  one  person,  inasmuch  as  the  English  husband  can  have 
no  more  than  a  life  estate  at  most  in  his  wife's  freeholds, 
and  vet  that  does  not  prevent  their  being  one  person  in  law 
for  the  purpose  of  sharing  a  gift  even  of  a  freehold.  The 
fact  is  that  at  English  common  law,  although  the  wife  has 
distinguishable  rights  as  to  her  realty,  her  person  is  merged 
in  that  of  her  husband,  her  'personal  property,'  that  which 
attends  th^  person,  becomes  her  husband's  property  abso- 
lutely ;  even  her  choses  in  action  become  his  if  he  reduces 
these  into  possession  while  she  lives.  The  English  distinc- 
tion between  real  and  personal  property  is  unknown  to  the 
Roman-Dutch  law,  but  none  of  the  wife's  property  becomes 
the  absolute  property  of  the  husband ;  on  the  contrary,  the 
126]  joint  *properties  of  both  are  thrown  into  a  common 
stock  administered  by  the  husband  during  the  marriage  and 
divisible  afterwards  in  moieties.  The  personality  of  the  wife 
cannot  be  said  to  be  merged  in  that  of  the  husband  under 
Roman-Dutch  law.  She  is  regarded  as  capable  of  contract- 
ing with  her  husband,  as  Voet  points  out  in  his  title deBitu 
Nuptiarum  (XXIII,  2,  63),  m  the  course  of  explaining 
some  points  in  which  the  power  of  a  husband  over  his  wife 
is  dissimilar  to  that  to  which  minors,  madmen,  &c.,  are  sub- 
ject. This  incident  of  itself  is  enough  to  prevent  husband 
and  wife  from  being  regarded  as  one  person  only,  and  to 

0)  11  Beav.,  170. 
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this  has  to  be  added  that  under  the  Roman-Dutch  law  the 
husband  and  wife  cannot  be  each  other's  heirs. 

"  Voet,  indeed,  in  his  title  de  Testibus  (XXII,  5,  5)  lets 
fall  an  expression  which  on  a  superficial  view  might  perhaps 
be  supposed  to  inaply  that  he  regarded  this  matter  in  the 
opposite  light.  He  is  discussing  the  reasons  why  a  wife 
should  not  be  compellable  to  give  evidence  for  or  against 
her  husband,  and  says,  ^Cum  enim  ex  arctissimo  Tnatri- 
monii  vinculo  conjuges  quasi  in  unum  coaluerinV  Here 
all  that  Yoet  means  is  to  argue  from  the  closeness  of  the 
marriage  relation  against  the  impolicy  of  compelling  either 
spouse  to  what  would  be  calculated  to  produce  estrange- 
ment ;  we  certainly  do  not  regard  him  as  intending  to  imply 
that  the  wife's  personality  is  merged  in  her  husband's,  and 
a  mere  chance  expression  like  this,  even  when  employed  by 
so  eminent  an  authority  as  Voet,  cannot  avail  against  the 
undoubted  characteristics  of  the  married  state  under  Roman- 
Dutch  law.  Under  the  English  law  the  personality  of  the 
wife  is  merged  in  that  of  the  husband ;  under  the  Roman- 
Dutch  law  the  case  is  not  one  of  merger  but  of  mere  sub- 
jection. 

**  For  these  reasons  we  think  that  we  cannot  restrict  the 
participation  of  Merciana  and  her  husband  Dias  in  this  gift 
to  one  share  between  them ;  we  hold  that  each  took  one 
share. 

*'  The  result  is,  that  the  whole  property  passing  under  the 
gift  is  divisible  into  sevenths.  Merciana' s  representatives 
take  one  share,  Dias's  representatives  one  share,  Engeltina 
one  share,  and  Merciana' s  other  four  children,  or  the  re- 
spective representatives  of  each  (for  two  are  dead),  one  share 
each.  Having  thus  laid  down  the  principles  according  to 
which,  in  our  judgment,  the  division  *is  to  be  made,  [127 
it  is  unnecessary  for  us  in  this  court  to  work  out  the  arith- 
metical computations  of  the  subdivisions  of  these  seven 
shares. 

**  There  being  no  dispute  as  to  the  subject-matter  of  the 
gift,  the  decree  of  the  district  judge  is  set  aside  and  the  case 
sent  back,  with  directions  to  the  district  judge  to  carry  out 
the  apportionment  of  the  property  upon  the  principles 
which  we  have  laid  down." 

Mr.  Bompas^  Q.C.,  and  Mr.  Kenelm  Digby^  for  the  ap- 
pellant :  By  the  law  of  Ceylon  the  property  of  husband 
and  wife  become  on  their  marriage  in  tne  absence  of  special 
contract  joint  property,  but  is  under  the  control  and  dispo- 
sition of  the  husband.  On  the  death  of  either,  the  property 
as  it  then  exists,  whether  originally  derived  from  the  hus- 
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band  and  wife  or  acquired  by  either  during  the  marriage  is 
divided  equally  between  the  survivor  and  the  representa- 
tives of  the  deceased.  By  the  same  law  all  wills  are  made 
by  notarial  deeds,  and  in  the  case  of  mutual  wills  they  op- 
erate as  to  one  share  on  the  death  of  the  first,  and  as  to  the 
other  share  on  the  death  of  the  second.  The  true  effect  of 
the  mutual  will  in  this  case  was  to  divide  the  property  to 
which  it  related  into  two  equal  shares,  and  to  give  one  share 
to  the  daughter  Merciana  and  her  husband  Dias  who  were 
married  with  community  of  property.  The  other  moiety  of 
the  property  to  which  the  mutual  will  related  went  on  its 
true  construction  to  the  appellant:    Bricker  v.  Whatleyi^y 

Further,  it  was  contended  that  no  child  of  Merciana  born 
after  the  death  of  Don  Adrian  and  Cornelia,  could  have 
been  entitled  to  any  share  so  as  to  divest  the  appellant  of 
any  portion  of  the  share  vested  in  her  under  the  will.    The 
children  of  her  second  marriage  were  not  in  any  event  en- 
titled to  share  in  the  property  comprised  in  the  will ;  which 
clearly  contemplated  a  distribution  amongst  the  persons  en- 
titled  at  a  period  not  later  than  the  deaths  of  the  testator 
and  testatrix.     No  child  of  Merciana  born  thereafter  could 
take.     There  were  no  words  indicating  an  intention  to  benefit 
the  children  of  any  subsequent  marriage  which  she  might 
contract.     Reference  was  made  to  Williams  on  Executors 
128]     [8th  ed.  *1879],  p.   1094,  ''The  leading  principle  is 
that  where  a  bequest  is  immediate  to  'children'  in  a  class  of 
children  in  existence  at  the  death  of  the  testator,  and  these 
alone,  are  entitled;   amongst  which  children  in  venire  sa 
mere  are  to  be  considered  ;  and  it  will  make  no  difference 
that  the  bequest  is  to  children  'begotten  or  to  6e begotten.'' 
See  Mann  v.  Thompsoni^) ;  Butler  v.  L<me  C) ;  Tounshend 
V.  Early  (*) ;  Slorrs  v.  Beribow  (*) ;  Sprackling  v.  Ranier  0 ; 
Hhiffrosev.  BramfiamC);  Barringtonv.  Tristram^)\  Jar- 
man  on  Wills  [last  ed.],  vol.  ii,   p.   1^;  Gilbert  v.  Boor- 
man\^)\   RiifJit  v.  Oreber{'');   Hawkins  on   Wills,  p.  71; 
At>// V.  HaricoodC). 

Mr.  Cookson,  Q.  C,  and  Mr.  Bullet/,  for  the  respondent : 
All  the  children  born  to  Merciana  were  entitled  to  particl- 
pjite  in  the  propety  left  by  the  testator  ;  the  words  of  the 
testator  will  not  be  cut  down  unless  it  is  clearly  necessary 
to  do  so  in  order  to  give  effect  to  the  intention.     It  is  neces- 

OJ  I  \%  rn..  2:%a.  («)  1  Dick. ,  344. 

(')  K*v%  60S.  C)  2  (\>x.  8S4. 

Cn  10  Vim..  SI 7.  {')  fi  Ves..  84.V 

t**  ^^  B4'«v..  429.  (»)  11    Ves«..  238. 

(H  ta   Jt  K..  46;  S  I)c  G.,  M.  A  G.,       D  &  K  «t  C,  866. 
»k  (")  5  Madd.,  332. 
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sary  to  wait  where  there  is  a  gift  to  a  class  until  the  class  is 
completed,  and  every  member  of  it  is  in  esse  and  able  to 
take  his  share  :  see  Jarman  on  WillsTSd  ed.],  vol.  ii,  p.  165  ; 
Orey  v.  Pearson  (*) ;  Towns  v.  Wentworth  (") ;  Mogg  v. 
Mogg  (•) ;  Oooch  v.  Oooch  (*) ;  Defflis  v.  Goldschmidt  (*) ; 
Hensman  v.  Fryer  (•) ;  Lancefield  v.  IggvZden  (') ;  Theo- 
bald on  Wills,  p.  32  ;  Martineau  v.  Briggs  (").  With  re- 
gard to  the  contention  that  Merciana  and  Dias  took  one 
share  between  them,  viz.,  a  moiety,  it  was  contended  that 
each  took  a  third.  The  rule  of  English  law  does  not  apply 
in  Ceylon  and  to  persons  governed  by  the  Roman-Dutch 
law;  if  it  did  very  slight  evidence  of  an  intention  that  hus- 
band and  wife  should  take  separately  will  defeat  the  oper- 
ation of  the  English  rule.  Here  the  intention  was  that 
*each  should  take  a  third  share.  Reference  was  [129 
made  to  Van  Leeuwen's  Roman- Dutch  Law,  p.  421 ;  Brick- 
er  V.  Whatley  (•) ;  Warrington  v.  Warrington  (") ;  Paine 
y.  Wagner  {'^)\  Gordon  v.  Whieldon{'*). 

Mr.  Bompas,  Q.  C,  replied,  referring  to  Olivant  v. 
Wright {");  Thompson's  Institutes  of  Ceylon,  Duties  of 
Executors,  vol.  ii ;  Davidson  v.  Dallas  (") ;  Warrington  v. 
Warrington{'*) ;  In  re  Wylde  ("). 
The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robert  P.  Collier  :  The  following  are  the  material 
facts  of  the  case  now  under  appeal  : 

Don  Adrian  de  Silva  Goonetilleka  Amarasiri  Wardene 
Modliar  (to  be  hereafter  called  Don  Adrian),  and  his  wife 
Cornelia  Gertruda  Authmisz  (to  be  hereafter  called  Cornelia) 
being  domiciled  in  Ceylon,  and  having  one  daughter  Merci- 
ana Dorothea,  married  to  Henry  Thomas  Dias  Abeyesinghe 
Mohandiram  (to  be  hereafter  called  Dias),  by  whom  she  had 
an  only  daughter,  named  Angeltina,  made  on  the  17th  of 
December,  1848,  by  a  notarial  deed,  a  '*  mutual  will,"  a 
form  of  instrument  well  known  to  the  Roman-Dutch  law, 
which  is  in  force  in  Ceylon. 
The  material  parts  of  this  will  are  as  follows  : 
Firstly.  These  appearers  declared  to  give  and  bequeathe 
to  the  poor  a  sum  of  £2,  to  be  distributed  according  to  the 
wish  and  discretion  of  the  executors  hereinafter  named. 

0)  6  a  L.  C.  61.  (8)  23  W.  R.,  889. 

(')  11  Moore,  P.  C,  626.  (»)  1  Vern.,  288. 

(»)  1  Mer.,  664.  (^o)  2  Hare,  64. 

{*)  14  Beav.,  666;  8  De  G.,  M.  A  G.,       (")  12  Sim..  184. 

^^f'  (»«)  11  Beav.,  170. 

(|)  2  Mer.,  417  ;  19  Ves.,  666.  ('»)  1  Ch.  D.,  846  ;  16  Eng.  R.,  779. 

(•)  Law  Rep.,  3  Ch.  Ap.,  420.  ('*)  14  Ves.,  676. 

O  Law    Rep.,    10    Ch.  Ap.,  186;  11        (>»)  2  De  G.,  M.  &  sG.,  724. 

Eng.  R.,  492.                           i  '  » 
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Secondly.  These  appearers  declared  to  nominate,  ingtitate, 
and  appoint  their  beloved  daughter,  Merciana  Dorothea, 
and  her  husband  Henrv  Thomas  Dias  Abeyesinghe  Mohan- 
diram,  of  Galle,  and  their  child  now  existing  and  also  the 
other  children  which  may  hereafter  be  procreated  by  their 
daughter,  to  be  the  sole  heirs  of  all  the  estate,  goods,  effects, 
chattels  and  things  whatsoever  and  wheresoever  the  same 
may  be  which  shall  be  left  at  the  death  of  the  first  deceased 
130]  *of  the  said  appearers,  whether  movable  or  immov- 
able, and  of  what  kind  or  nature  soever,  which  they  the 
said  appearers  are  now  jointly  in  possession  of  as  their  com- 
mon estate,  that  is  to  say,  all  the  property  which  the  first 
named  appearer  was  possessed  of  jointly  with  his  first  wife 
Johannes  jDias  Lama  Ettenay,  who  died  about  the  year  1838, 
an  inventory  whereof  is  filed  in  the  late  District  Court  of 
Amblangodda  in  the  matter  No.  42,  and  all  the  property, 
both  movable  and  immovable,  which  the  said  first  named 
appearer  has  since  acquired,  to  be  divided  according  to  law 
amongst  their  said  daughter  and  son-in-law  and  their  child 
as  aforesaid,  as  also  by  the  children  which  may  hereafter  be 
procreated  by  their  daughter. 

Thirdly.  The  appearers  hereby  declared  to  nominate  and 
appoint  the  survivor  of  them,  together  with  their  aforesaid 
son- in-law,  Henry  Thomas  Dias  Abeyesinghe  Mohandiram, 
to  be  the  executors  of  the  will  of  the  first  deceased  of  the 
appearers  and  administrators  of  his  or  her  estate  and  effects, 
and  the  said  appearers  nominate  the  said  Henry  Thomas 
Dias  Abeysinghe  Mihandiram  to  be  the  executor  of  this  will 
after  the  death  of  both  the  said  appearers  and  adminis- 
trator of  their  estate,  hereby,  giving  and  granting  to  them 
and  him  jointly  or  severally  all  such  power  and  authority 
as  are  required  or  allowed  in  law,  and  especially  those  of 
assumption,  substitution,  and  snrrogation. 

Don  Adrian  died  on  the  6th  of  May,  1849. 

On  the  14th  of  August,  1858,  Dias  made  a  will,  constitnt- 
ing  his  wife  and  daughter  heirs  of  his  estate,  and  died  on 
th*>  l8t  of  October,  1858. 

Cornelia  died  on  the  3d  of  September,  1864.  Merciana 
niiuried  on  the  13th  of  April,  1865,  Alfred  de  Livera,  by 
wlioiii  she  had  four  children,  two  of  whom  had  died  before 
l\w  rummencenient  of  the  suit. 

This  action  was  brought  by  Angeltina  against  Livera,  her 
niother*s  second   husband,  complaining  of  his  preren ting 
llt*r  enjoyins:  the  sliare  which  she  claimed  of  tht^  properties 
dt<aU  with  by  the  will  of  Don  Adrian  and  his  wife,  and  praj- 
iBg  to  be  deolaivd  entitled  to  one  moiety  of  the  properties 
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ifi  Lists  B  and  D,  annexed  to  her  libel,  and  quieted  in  the 
possession  of  the  same.  B  is  a  list  of  all  the  now  forth- 
coming properties  which  were  disposed  of  *by  the  [131 
mntual  will.  D  is  a  list  of  the  properties  held  by  Dias  and 
Merciana  during  their  marriage  in  community;  and  the  first 
item  in  it,  to  which  alone  this  suit  relates,  is  '*one  half  of 
all  the  lands  mentioned  in  the  annexed  List  B."  Under 
the  will  of  Dias  the  plaintiff  is  entitled  only  to  one  fourth  of 
the  property  held  by  him  and  his  wife  in  community,  but  in 
their  Lordships'  opinion  it  must  be  taken  to  have  been  ad- 
mitted ou  the  part  of  the  defendant  that  Angeltina  was 
entitled  to  half  of  such  property,  whatever  it  may  have  been, 
if  not  by  the  operation  of  the  will,  by  gift  from  her  mother, 
or  by  family  arrangement.  By  her  libel,  then,  the  plaintiff 
claimed  in  effect  to  be  entitled  to  three  fourths  of  the  prop- 
erties in  B,  viz.,  half  by  virtue  of  the  mutual  will,  ana  one 
foarth  by  virtue  of  the  will  of  Dias  and  the  arrangement 
with  her  mother. 

The  questions  in  the  cause,  which  arose  on  the  construc- 
tion of  the  will  of  Don  Adrian  and  Cornelia,  are,  first, 
whether  or  not  the  children  of  Merciana  by  her  second  mar- 
riage were  entitled  to  share  under  it ;  secondly,  whether 
Merciana  and  Dias  took  each  a  share  or  one  share  between 
them. 

The  District  Court  of  Galle  found,  firstly,  that  the  children 
of  the  second  marriage  did  not  take ;  and,  secondly,  that 
Dias  and  Merciana  took  one  share  between  them. 

The  Supreme  Court  found  that  the  children  of  the  second 
marriage  did  take,  and  that  Dias  and  Merciana  took  each  a 
share. 

It  was  admitted  by  the  counsel  on  both  sides,  and  indeed 
appears  to  have  been  assumed  by  the  courts,  that  the  rules 
of  construction  applied  to  wills  in  this  country  apply  to 
wills  in  Ceylon,  modified  as  these  rules  must  necessarily  be 
in  their  adaptation  to  varying  circumstances. 

The  Supreme  Court  appear  to  rest  their  decision  on  the 
first  point  above  stated,  mainly  on  the  ground  that  the 
children  '*to  be  procreated"  of  Merciana  formed  of  them- 
selves a  distinct  class.  They  observe,  "The  gift  is  to  Mer- 
ciana and  her  then  husband,  and  her  child  already  born, 
and  to  a  class  (the  future  children  of  Merciana),  of  which 
class  not  a  single  individual  was  in  existence  at  the  time 
from  which,  as  we  hold,  the  will  speaks.  This  brings  the 
case  within  another  rule  mentioned  at  p.  85  of  Mr.  Jarman's 
book,  viz.,  that  where  there  is  an  immediate  gift  to  children, 
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132j    if  *there  is  no  child  in  existence  at  the  testator's 
death,  all  subsequently  born  children  will  take." 

The  counsel  for  the  respondent  conceded  that  the  judg- 
ment could  not  be  sustained  on  this  ground,  and  admitt^ 
that  the  "class"  to  be  benefited  included  Angeltina,  and, 
indeed,  her  father  and  mother.  But  he  based  his  argument 
mainly  on  the  following  passage  from  Mr.  Jarman's  book 
on  wills,  and  the  authorities  cited  in  support  of  it.  (Jar- 
man  on  Wills,  2d  edition,  vol.  ii,  p.  147.) 

"  We  are  now  to  consider  how  the  construction  isaflfect^ 
by  the  words  '  to  be  born  'or  *  to  be  begotten '  annexed  to 
a  devise  or  a  bequest  to  children  ;  with  respect  to  which  the 
established  rule  is,  that  if  the  gift  be  immediate,  so  that  it 
would  but  for  the  words  in  question  have  been  confined  to 
children  (if  any)  existing  at  the  testator's  death,  they  will  have 
the  effect  of  extending  it  to  all  the  children  who  shall  ever 
come  into  existence,  since,  in  order  to  give  to  the  words  ia 
question  some  operation,  the  gift  is  necessarily  made  to  com- 
prehend the  whole." 

In  support  of  this  proposition  Mr.  Jarman  cites  Mogg  v. 
^logg  (*)  and  Oooch  v.  Oooch  ('). 

He  refers  to  Mogg  v.  Mogg  (*)  in  these  terms,  "Where  a 
testator  devised  real  estate  to  trustees  in  trust  to  pay  the 
rents  towards  the  support  and  maintenance  of  the  child  and 
children  begotten  and  to  be  begotten  of  his  daughter  Sarah 
Mogg,  it  was  contended  that,  notwithstanding  the  words 
*  to  be  begotten,'  the  devise  could  apply  only  to  the  children 
born  before  the  testator's  death,  as  these  words  might  be 
satisfied  by  letting  in  the  children  born  after  the  date  of  the 
will  before  the  death  of  the  testator.  But  the  Coart  of 
King's  Bench  (in  a  case  from  chancery)  certified  that  all  the 
nine  children  of  Sarah  Mogg,  including  those  who  were 
born  after  the  death  of  the  testator,  took  under  the  devise ; 
and  Sir  W.  Grant,  M.R.,  expressed  his  concurrence  in  the 
certificate." 

It  is  to  be  observed  that  (in  accordance  with  the  then 
practice)  no  reasons  are  given  for  the  certificate  of  the  Court 
of  King's  Bench,  which  was  to  the  effect  that  all  the  chil- 
dren of  Sarah  Mogg  took  as  tenants  in  tail  with  cross  re- 
mainders, nor  were  reasons  given  for  the  concurrence  with 
it  of  the  master  of  the  rolls. 

133J  *In  GoocJi  V.  Oooch  (*)  a  testator  devised  lands  to 
trustees  in  trust  **  during  the  lives  and  life  of  the  longest 
liver  of  all  the  children  of  his  daughter,  Mary  Gooch,  hath 
or  shall  have,"  to  apply  the  rents  for  the  support  of  Mary 

C)  1  Mer.,  664.  (S)  14  Bear.,  566. 
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Gooch  and  of  all  her  children  '*  which  she  shall  from  time 
to  time  have  living,"  directing  that  when  the  youngest  of 
her  children  who  should  live  to  attain  twenty-one  should 
have  attained  that  age,  the  rents  should  be  paid  among  the 
said  children  and  the  issue  of  such  as  should  die  leaving 
issue,  and  the  survivor  and  survivors  of  them,  during  the 
life  of  the  longest  liver  of  the  said  children. 

Sir  John  Romilly,  M.R.,  held,  on  the  authority  of  Mogg 
V.  Mogg  (»),  that  children  born  after  the  death  of  the  testa- 
tor were  entitled  under  the  trust  for  children  during  the 
minority  of  the  youngest,  yet  that  the  time  for  admission  of 
after-born  children  was  not  to  be  extended  to  the  death  of 
Mary  Gooch,  but  to  the  period  when  the  youngest  child  for 
the  time  being  attained  the  age  of  twenty-one.  His  judg- 
ment proceeds  much  on  the  effect  of  particular  expressions 
in  the  will. 

Mr.  Jarman,  however,  admits  that  this  rule  of  construc- 
tion does  not  apply  to  general  pecuniary  legacies,  when  the 
effect  of  letting  in  children  born  after  the  death  of  the  testa- 
tor would  be  to  postpone  the  distribution  of  the  general 
estate  (out  of  whicn  the  legacies  are  payable)  until  the  death 
of  the  parent  of  the  legatees. 

That  children  born  after  the  death  of  the  testator  dp  not 
take  under  such  circumstances  has  been  held  in  manj^^  cases. 

In  Starrs  v.  Benbow  {'),  afterwards  confirmed  on  appeal, 
Sir  John  Leach  says,  '*  this  is  an  immediate  gift  at  the 
death  of  the  testator,  and  is  confined  to  the  children  then 
living.  The  words  *  may  be  born'  provided  for  the  birth  of 
children  between  the  making  of  the  will  and  the  death.  The 
cases  of  Spr adding  v.  Ranier  (')  and  Ringrose  v.  Bram- 
Jiam  C)  are  direct  authorities  on  this  point.  To  give  a  dif- 
ferent meaning  to  the  words  'may  be  born'  would  impute 
to  the  testator  the  inconvenient  and  improbable  intention 
that  his  residuary  personal  estate  should  not  be  distributed 
nntil  the  deaths  of  all  the  children  of  either  of  his  brothers." 

*  Butler  V.  Lowei^)  is  to  the  same  effect.  There  the  [134 
testator  gave  legacies  to  each  of  the  children  of  his  nephews 
and  nieces  "begotten  or  to  be  begotten."  The  Vice-Chan- 
cellor  (Sir  Lancelot  Shadwell)  held  the  gift  confined  to 
children  born  before  the  testator's  death,  and  observed,  "if 
there  is  a  bequest  to  the  children  of  A.,  begotten  and  to  be 
begotten,  it  has  been  generally  held  that  the  words  '  to  be 
begotten'  show  only  that  the  testator  contemplated  children 

(»)  1  Mer.,  654.  («)  1  Dick.,  844. 

O  2  My.  &  K.,  46.  (*)  2  Cox,  S84. 

(«)  10  Sim.,  817. 


668  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

18Y9  Dlas  v.  De  Levira.  J.C 

to  be  born  after  the  date  of  his  will  and  before  his  death." 
The  same  principle  was  applied  by  Lord  Eldon  in  WhU- 
bread  v.  Lord  St.  John  {*),  where  the  words  were  ''all  the 
children  born  and  to  be  born.' ' 

In  Parker  v.  Tootal  ("),  Lord  Westbury  thus  lays  down 
the  rule,  "Whenever  there  are  words  used  in  a  will  indic- 
ative of  a  class,  the  words  must  be  taken  to  denote  the 
class,  as  it  is  constituted,  either  at  the  date  of  the  will  or  at 
the  death  of  the  testator." 

The  late  Mr.  Justice  Williams,  than  whom  there  is  no 
higher  authority,  in  his  book  on  the  law  of  executors  and 
administrators,  thus  states  the  law  applicable  to  bequests  to 
children,  ''The  leading  principle  is,  that  where  a  bequeast 
is  immediate  to  children  as  a  class,  children  in  existence  at 
the  death  of  the  testator,  and  these  alone,  are  entitled 
(amongst  which  children  in  ventre  sa  mere  are  to  be  consid- 
ered), and  it  will  make  no  difference  that  the  bequest  is  to 
children  '  begotten  or  to  be  begotten.'  "  In  support  of  this 
proposition  he  cites  the  cases  above  referred  to,  as  well  as 
others,  including  Mann  v.  Thompson  (").  He  adds,  how- 
ever, in  a  note,  "  but  a  different  rule  prevails  as  to  real 
estate,"  citing  Oooch  v.  Oooch  (*).  He,  of  course,  admits 
that  a  will  disposing  of  personalty  may  be  so  drawn  as  to 
indicate  a  clear  intention  to  include  after-bom  children,  in 
which  case  effect  must  be  given  to  the  intention,  as  was  the 
case  in  Defflis  v.  Goldschmidt  ('). 

It  does  not  appear  necessarily  to  follow  that  a  rule  which 
applies  where  land  is  devised  to  trustees,  with  a  continuing 
trust  to  pay  the  rents  and  profits  to  those  persons  who  may 
from  time  to  time  become  entitled  to  an  equitable  estate, 
135]  must  apply  where  a  will  *con tains  a  simple  direction 
to  executors  to  distribute  the  corpiis  of  a  fund. 

It  must  be  borne  in  mind  that  many  of  the  distinctions 
made  by  our  law,  founded  as  it  is  in  some  measure  on  the 
feudal  system,  between  real  and  personal  property,  the 
estates  and  interests  in  them  respectively,  and  their  mode 
of  devolution,  are  unknown  to  the  Roman-Dutch  law,  which 
recognizes  no  such  estate  as  that  to  which  the  devisees  were 
ht*Id  entitled  in  Mogg  v.  Mogg  (*).  Though  the  question  is 
not  fri^  from  difficulty,  their  Lordships  have  come  to  the 
conclusion  that  the  rule  deduced  from  the  authorities  laid 
down  hy  Mr.  Justice  Williams  with  respect  to  bequests  of 
|i**rsonai  property  is  more  applicable  to  the  will  now  under 

Oi  t**  Vff^,.  152.  (*)  14  Beav..665. 

in  H  U  U  C.  164.  (*)  1  Mer..417. 

^)  Kaj  ,  608,  (•)  1  Mer.,  654. 
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consideration  than  the  rule  which  was  acted  upon  in  Mogg 
V.  Mogg  ('). 

The  testator,  dealing  with  his  property,  whether  mova- 
ble or  immovable,  and  treating  it  as  one  corpTis^  simply 
directs  it  to  be  divided  among  the  class  of  persons  whom  he 
had  instituted  his  sole  heirs.  It  appears  improbable  that  he 
should  have  intended  to  deprive  his  daughter,  a  member  of 
that  class,  of  the  benefit  of  the  gift  he  had  made  to  her,  by 
postponing  the  distribution  of  the  fund  until  after  her  death, 
or  even  to  postpone  her  enjoyment  of  it  till  she,  then  a 
young  woman,  had  passed  the  age  of  child-bearing,  and  he 
may*  be  reasonably  assumed  to  have  intended  the  distribu- 
tion to  take  place  when  his  will  would  become  operative 
according  to  the  ordinary  rule  of  law.  This  interpretation 
gives  effect  to  the  words  "which  mav  be  hereafter  pro- 
created," by  applying  it  to  children  to  be  born  between  the 
date  of  the  will  and  his  own  death.  Whether,  if  grand- 
children had  been  born  between  his  death  and  that  of  his 
wife,  they  might  have  been  entitled  to  a  share  of  the  whole 
or  of  half  the  property  disposed  of  by  the  mutual  will,  does 
not  arise,  inasmuch  as  his  wife  died  before  the  second  mar- 
riage of  bis  daughter. 

On  the  question  whether  Merciana  and  Dias  took  one 
share  or  two,  their  Lordships  agree  with  the  Supreme 
Court. 

The  rule  of  English  law  that  a  gift  to  a  man  and  his  wife, 
and  to  a  third  person,  is  to  be  construed  as  a  gift  of  a 
moiety  to  the  husband  and  wife  and  a  moiety  to  a  third 
person,  is  founded  on  the  doctrine  of  English  law  that  hus- 
band and  wife  are,  for  most  ^purposes,  one  j>erson.  [136 
And  yet  any  indication,  however  slight,  of  an  intention  that 
each  shall  take  separately  has  been  held  to  defeat  the  appli- 
cation of  this  doctrine.  Warrington  v.  Warrington  ('), 
Paine  v.  Wagner  (•),  and  other  cases  illustrate  the  nice  dis- 
tinctions which  have  been  given  eflfect  to  on  this  subject. 
Lord  Justice  Knight  Bruce,  in  In  re  Wylde  C),  attributes 
the  rule  to  the  position,  which  he  describes  as  "peculiar," 
of  husband  and  wife  under  our  law. 

Under  the  Roman-Dutch  law  the  personal  property  of 
the  wife  is  ordinarily,  in  the  absence  of  special  ante- nuptial 
agreement,  held  by  the  spouses  as  partners,  each  on  the 
death  of  the  other  being  entitled  to  his  or  her  share,  while  in 
this  country  the  whole  personal  property  of  the  wife,  in- 
cluding even  such  cJioses  in  action  as  he  may  reduce  into 

(»)  1  Mer.,  664.  (»)  12  Simon,  184. 

(«)  2  Hare,  64.  (*)  2  De  G.,  M.  &  G.,  726. 
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possession,  become  the  absolute  property  of  the  husband. 
It  would  not  be  difficult  to  point  out  many  other  important 
diflferences  in  the  relations  of  husband  and  wife  under  the 
two  systems  of  law  ;  indeed,  so  many  are  these  differences, 
that  it  would  not  be  incorrect  to  state  as  a  general  proposi- 
tion that  whereas  the  English  law  assumes  a  husband  and 
wife  to  be,  for  most  purposes,  one  person,  the  Roman- 
Dutch  law  assumes  them  to  be,  for  most  purposes,  two. 
Their  Lordships  are  of  opinion  that  the  reason  of  the  rule 
which  applies  in  England  fails  in  its  application  to  Ceylon, 
and  they  construe  the  words  of  the  will,  which  direct  a 
division  of  property  among  three  persons  according  to  what 
seems  their  natural  meaning,  viz.,  as  directing  its  division 
into  three  parts. 

But  this  view  does  not  altogether  dispose  of  the  interest 
of  Dias. 

The  Supreme  Court  appear  to  have  assumed  that  the 
mutual  will  of  Don  Adrian  and  Cornelia  "spoke."  from  the 
death  of  the  first  dying,  and  that,  even  if  Cornelia  might, 
after  the  death  of  her  husband,  have  revoked  it,  yet,  as  she 
did  not,  it  operated  from  that  date  upon  the  whole  of  the 
joint  property. 

Their  Lordships  cannot  assent  to  this  view.  A  mutual 
will  is,  as  was  pointed  out  by  this  board  in  Denyssen  v. 
Mostei't  {*),  in  effect  two  wills,  the  disposition  of  each  sharer 
being  applicable  to  his  or  her  half  of  the  joint  property. 
137J  *They  regard  the  expression  in  the  will,  "all  the 
estates,  goods,  effects,  chattels,  and  things  whatsoever  and 
wheresoever  the  same  may  be  which  shall  be  left  at  the  death 
of  the  first  deceased  of  the  appearers,"  as  having  no  other 
operation  than  to  describe  the  property  dealt  with  by  the 
will,  excluding,  as  they  do,  property  after-acquired  by  the 
survivor. 

Their  Lordships  are,  therefore,  of  opinion  that  Dias  took 
a  third  share  of  the  property  of  Don  Adrian  on  Don  Adri- 
an's death  ;  but  that,  inasmuch  as  he  died  before  Cornelia, 
his  share  of  her  property  lapsed  into  the  residue,  which  on 
her  death  her  daughter  and  her  granddaughter  were  entitled 
to  divide  equally  between  them. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Jliijesty  that  the  judgment  appealed  against  be  reversed, 
ancl  that  in  li*^u  thereof  it  be  declared  that  the  children  of 
Merciana  by  her  second  husband  took  nothing  under  the 
will  of  Don  Adrian  and  Cornelia  his  wife.  That  upon  the 
death  of  Don  Adrian  his  half  of  the  property  dealt  with  by 

O  Law  Rep.,  4  P.  C,  236;  8  Eng.  R.,  112. 
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the  will  became  divisible  in  three  equal  shares  among  Mer- 
ciana,  Dias,  and  the  plaintiff,  and  that  upon  the  death  of 
Cornelia,  her  half  of  the  property  became  divisible  in  equal 
shares  between  Merciana  and  the  plaintiff;  and  that  the 
plaintiff  is  entitled  to  half  of  the  property  held  in  com- 
munity by  Dias  and  his  wife,  and  the  cause  be  remitted, 
with  these  declarations,  to  the  Supreme  Court  of  Ceylon. 
There  will  be  no  costs  of  this  appeal. 

Solicitors  for  the  appellant :  Cronin  &  Rivolta. 
Solicitor  for  the  respondent :  Arthur  Gayley. 

See  27  Eng.  R.,  515  ;  2  Amer.  Prob.  Where  the  husband  and  wife  join  in 

R ,  469  note.  the  execution  of  what  is  in  form  a 

As  to  wills  of  the  same  person  exe-  joint  will,  but  which  only  disposes  of 

cuted  in  duplicate,  see  32  Eng.  R. ,  858  ;  property  of  which  the  husband  is  the 

Matter  of  Grossman's  Will,  2  Iiik^Car-  sole  owner,  and  the  husband  thereafter 

ty^s  Civ.   Proc.  Rep.,  894,  and  notes,  dies  sole  seized  thereof,  such  instru- 

pp.  394,  402-6.  ment  is  the  several  will  of  the  hus- 

There  can  be  no  such  thing  as  a  joint  band.     The  joinder  of  the  wife  has  no 

will  to  take  effect  upon  the  death  of  effect  upon  the   legal  and  disposing 

the  survivor.     A  will  must  take  effect  power  of  the  husband,  and  all  her  dec- 

at  the  death  of  the  testator,  and  not  at  larations  and  acts  are  to  be  rejected 

a  time  still  in  the  future :    Hershy  9.  as    surplusage :    Allen    v.    Allen,    28 

Clark,  35  Ark.,  17 ;  2  Amer.  Prob.  R.,  Kans.,  18. 
464,  469  note. 


[5  Appeal  Cases,  188.] 

J.C*  Jan.  20,  21,  22,  28 ;  Feb.  26,  1880. 

[PRIVY  COUNCIL.] 

*Marte  Anne  Claire  Symes  and  her  Husband,  [138 
Marquis  of  Bassano,  Defendants;  and  Marie  An- 
oiiLiQUE  Cuvillier  and  her  Husband,  Alexander 
Maurice  Delisle,  Plaintiffs  ('). 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN's  BENCH  IN  THE  PROVINCE  OP 

QUEBEC,  CANADA.' 

Canadian  Law — DanaMans—RevocaUlity  of  Gifts  par  la  survenance  d'enfants 
du  donateur — Ordinance  of  1731. 

By  a  notarial  deed,  dated  the  29th  of  May,  1866,  the  appellant  gave  an  annnity  to 
the  respondent  in  trast  for  her  five  daughters,  "  pour  partie  de  leursfrais  de  toilette  ei 
atUren  petits  benoins  personnels"  the  capital  sum  being  thereby  settled  upon  the  daugh- 
ters after  their  mother^s  death.  The  gift  was.  made  soon  after  the  appellant  came  of 
age,  and  amounted  to  about  one-hundredth  part  of  her  whole  estate ;  and  it  was  to 
be  presumed  from  the  circumstances  that  if  she  had  contemplated  haying  children 
she  would  still  have  made  it ;  

*  Present ;— Sm  James  W.  Colvilb,  Sib  Montague  E.  Smith,  and  Sra 
RoBSBT  P.  Collier. 

{>)  Affirming  6  L.  C.  Leg.  News,  302. 
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Held,  that,  under  tliese  circumstances,  by  the  law  of  Canada  prior  to  the  Civil  Cod« 
(being  that  which  existed  in  the  jurisprudence  of  the  Parliament  of  Paris  before  the 
Ordinance  of  1731)  the  gift  was  not  revocable  on  the  birth  of  children. 

The  Ordinance  of  1731  waa  not  a  mere  declaration  of  existing  law  ;  and  althongii 
it  enacted  that  all  gifts  made  by  persons  who  had  not  children  at  t^e  time  of  the  do- 
nation **  de  qtielque  valeur  qiie  lot  aiUs  doncUiotis  jmiMent  itre^  rf  d  queUpu  titrt  yir'efio 
ainit  kti  faitti  .  .  .  .  denieureront  rivoqnteit  de  plein  di'oU  par  la  8urt*enance  dun  enfant 
Ugitime  du  doimteitr,**  yet  sucli  enactment  did  not  take  effect  in  Canada  proprio 
viffore,  never  having  been  registered  in  Canada. 

Hutchimon  v.  OiUespie  Q),  Lea  Sontrs  HotqjttalUrtu  de  St.  Joteph  v.  Middlmmi^ 
approved. 

Consequently  the  French  law  introduced  into  Canada  by  the  Edict  of  1663  re- 
1 39]  mained  unaffected  by  the  Ordinance  ;  and  it  was  not  proved  and  *could  not 
be  presumed  that  such  law  became  altered  or  modified  in  consequence  of  the  jorifr 
prudence  of  the  province  having  adopted  the  rules  contained  in  the  Ordinance. 

(»)  4  Moore's  P.  C,  878.  {«)  8  App.  Cas.,  1102 ;  24  Eng.  R,,  681. 


[5  Appeal  Cases,  161.] 

H.L.  (E.),  March  16,  19,  1880. 

[HOUSE  OF  LORDS.] 

161]    *Banco  de  Portugal,  Appellant;  and  Waddell, 

Respondent 

In  re  Hooper  and  Another. 

Bankruptcy— Double  Proof— S2  d  33  Vict.  c.  71,  s.  37— "i/i  whole  or  in  pari' 

— Evidence. 

Where  traders  possess  two  properties,  one  sitaated  abroad,  and  the  other  otmted 
in  this  country,  and  there  has  been  a  petition  for  adjudication  here,  followed  imme- 
diately, in  point  of  date,  by  proceedings  in  insolvency  abroad,  and  the  foreign  court 
takes  possession  of  the  foreign  property,  as  under  a  eesno  bonorum,  and  employs  it 
in  paying  the  foreign  creditors  a  dividend,  such  creditors  cannot  afterwards  {voTe 
under  the  English  adjudication,  except  on  the  condition  of  first  accounting  for  jfh»t 
they  have  received  abroad. 

Two  persons  of  the  name  of  H.  carried  on  trade  in  Portngal  as  wine  exporters, 
under  the  style  of  H.  Brothers,  and  the  same  two  persons  carried  on  trade  in  Loo- 
don  as  wine  merchants,  under  the  style  of  H.  &  Sons.  The  practice  of  the  bodoeas 
was  for  H.  Brothers  to  draw  bills  on  H.  <&  Sons.  These  bills  were  accepted  ia  Loe- 
don  and  paid  in  Portugal  The  traders  fell  into  difiiculties,  and  in  December,  1877, 
presented  a  petition  for  adjudication  under  the  English  Bankruptcy  Act  Proceed- 
ings in  insolvency  were  taken  in  Portugal,  after  the  date  of  the  petition  hot  before 
that  of  the  adjudication,  and  the  Portuguese  court  took  possession  of  the  pnperij 
there,  and  the  Portuguese  creditors  received  a  dividend  of  about  8«.  in  the  pounA 
•reditors  Ujen  sought  to  prore  under  the  English  adjudication.  TWa  wm  re- 
lu^t-J  otherwise  than  as  a  claim,  until  they  had  accounted  for  what  they  had  received 
tiiiiii  r  the  Portuguese  insolvency: 

Hffd^  that  this  conditional  admission  of  their  clium  to  prove  was  correct    • 

iSrii-ni<7  V.  lJavieg{^)  followed,  and  Ez  parte  IF«/ion(*)  approved. 

The  adjudication  liad  relation  back  to  the  petition,  from  the  date  of  which  aD  the 
pmiK'^rty  of  the  traders  abroad  and  in  England  became  vested  in  the  trustee. 

The  Statutes  of  Bankruptcy,  1S61  and  1869,  have  no  application  to  a  case  of  two 

(*)  2  Dow..  280 ;  2  Rose.  97-291.  (*)  Law  Rop.,  7  Ch.  Ap.,  490. 
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bankniptcies,  either  in  the  same  country  or  in  tlifferent  coantries,  against  identically 
the  same  individaals. 

Per  Lord  Selbornb  :  The  cases  of  Maecahe  v.  ffu$8ey  (*),  and  Ahoood  v.  Small  (') 
In  no  way  warranted  the  supposition  that  this  House  would,  on  appeal,  admit  evi- 
dence not  presented  in  the  court  below. 

(«)  a  Dow.  &  a,  440.  C)  6  a.  A  f.,  282. 


[5  Appeal  Cases,  1*76.] 
H.L.  (E.),  Feb.  19,  23,  24,  26 ;  March  1,  2,  4,  28,  1880. 

[house  of  lords.] 

♦The  National  Bolivian  Navigation  Company,  [176 
The  Madeira  and  Mamor^  Railway  Company,  and 
Llewellyn  Nash,  AppeUants;  and  William  Millar 
Wilson,  J.  H.  Lloyd,  Alfred  J.  Lambert,  and  The 
Republic  of  Bolivia,  Respondents. 

Loarir— Failure  of  ConHderation — Fbreign  Oovemment — lUvoeation  of  a  Con- 
ceadon — Tnutee^  Costs. 

Where  money  has  been  subscribed  by  bondholders  for  a  particular  purpose  (such 
as  the  construction  of  a  railroad)  and  part  of  that  money  has  been  placed  in  the 
hands  of  trustees  for  the  bondholders,  the  duty  of  such  trustees  being  to  pay  portions 
of  the  money  as  portions  of  the  intended  railroad  are  constructed,  if  no  such  railroad 
nor  any  portion  of  it  is  constructed,  and  its  construction  becomes  impracticable,  the 
bondholders  are  entitled  to  demand  from  the  trustees  repayment  of  what  remains  in 
their  hands. 

Where  there  is  a  right  dependent  on  the  practicability  of  doing  a  certain  work, 
the  question  of  its  practicability  is  not  to  be  determined  solely  by  physical  or  finan- 
cial reasons,  but  conditions  previously  stipulated  (especially  where  the  interests  and 
the  rights  of  third  parties  are  concerned)  must  be  considered. 

Thus,  where  a  loan  was  raised  to  make  a  railroad  in  a  foreign  country, 
*8nch  loan  being  raised  on  the  faith  of  a  prospectus  which  set  forth,  as  a  [17/ 
8ec.urity  to  the  bondholders,  the  grant  of  a  concession  by  the  foreign  goTemment,  in 
virtue  of  which  the  bondholders  would  have  the  benefit  of  the  custom  duties  imposed 
by  that  government  on  goods  passing  along  that  railroad,  and  the  foreign  govern- 
ment, finding  the  railroad  not  made,  revoked  its  concession,  the  loss  of  me  security 
which  the  concession  had  afforded  to  the  bondholders,  entitled  them  to  treat  the 
scheme  as  a  fiiilure,  and  to  demand  the  return  of  their  subscriptions. 

A  foreign  government  granted  a  concession,  on  the  terms  of  which  a  company 
was  formed  and  a  loan  raised,  and  bondholders  constituted.  The  government  after- 
wards revoked  the  concession : 

Held,  that  its  right  to  do  so  could  not  be  questioned  in  any  l^gal  proceedings  in 
this  country. 

Directions  as  to  the  form  of  the  decree  and  as  to  costs. 

33  Eng.  Rep.  43 
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Julius  V.  Carter. 

H.L(E.) 

[5  Appeal  Cases.  214.] 

H.L.(E.X  March  4,  8,  9.  11,  16.  16,  23,  1880. 

[HOUSE  OF  LORDS.] 

214]  *Frederic  Guilder  Julius,  Appellanl;  and  The 
Right  Rev.  The  Lord  Bishop  of  Oxford  ;  The  Rev. 
Thomas  Thellusson  Carter,  Respondents, 

Church  Dimpline  Act— Discretionary  Power  of  Bishop — "It  shall  6«  &iicfW." 

The  words  in  a  statute  "  it  shall  be  lawful "  of  themselves  merely  make  that  lesril 
and  possible  which  there  would,  otherwise,  be  no  right  or  authority  to  da  Their 
natural  meaning  is  permissive  and  enabling  only. 

But  there  may  be  circumstances  which  may  couple  the  power  with  a  duty  to  exer- 
cise it  It  lies  upon  those  who  call  /or  the  exercise  of  the  power  to  show  Uiat  there 
is  an  obligation  to  exercise  it. 

The  3d  section  of  the  Church  Discipline  Act  (3  A  4  Vict.  c.  86),  provides  that  in 
every  case  of  any  clerk  in  holy  orders  who  may  be  charged  with  any  offence  ai^inat 
the  Laws  Ecclesiastical,  or  concerning  whom  there  may  exist  scandul  or  evil  report 
as  having  offended  against  the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the  dio- 
cese within  which  the  offence  is  alleged  or  reported  to  have  been  committed,  on  the 
application  of  any  party  complaining  thereof,  or,  if  he  shall  think  fit,  of  his  ovn 
mere  motion,  to  issue  a  commission  under  his  hand  and  seal  to  certain  persona  for 
the  purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or  report: 

Held,  that  this  section  gave  the  bishop  complete  discretion  to  issue  or  decline  to 
issue  such  commission. 

The  act  recites  that  the  manner  of  proceeding  in  cases  for  the  correction  of  clerks 
requires  amendment  Its  provisions  therefore  may  be  construed  independently  of 
the  practice  under  the  previously  existing  law. 

Per  LoED  Blackburn  :  There  is  no  duty  cast  on  the  bishop  by  the  statute,  unless 
perhaps  a  duty  to  hear  and  consider  the  application,  which  in  this  case  he  has  per- 
formed. 

Enabling  words  are  always  compulsory  where  they  are  words  to  effectuate  a  legal 
right 

Beg.  V.  71u  Tithe  Commissioners  (*)  and  Ditcher  v.  Denison  (*)  commented  on,  and 
explained. 

0)  14  Q.  B.,  459-474.  (•)  4  Q.  B.  D.,  at  p.  273. 

Where  a  statute  provides  for  the  by  Mr.  Stewart;    Fowler  «.  Perkins, 

doing  of  an  act  for  the  sake  of  justice,  77  Ills.,  271. 

or  where  it  clothes  a  public  body  or  A  statute  merely  authorizing  an  act 

officer  with  power  to  do  an  act  which  whenever  an  officer  deems  it  for  the 

concerns    the  public  interests  or  the  best  interests   of   the  people  of  the 

rights  ot,  individuals,  though  the  Ian-  State,  or  the  allowance  to  a  foreign  in- 

guage  of   the    statute  be  permissive  su ranee  company  to  do  business  in  the 

merely,  it  will  be  construed  as  impera-  State,  is  directory,  and  not  ministerial : 

tive,  and  the  execution  of  the  power  People  «.  Fairman,  12  Abb.  N.  C,  352 ; 

may  be  insisted  upon  as  a  duty.     In  Id.,  268. 

such  cases  "may"  will  be  construed  to  The  word  "shall"  is  construed  as 

mean  **  shall :"  People  tj.  Board  Super-  "may,"  and  to  be  directory  where  no 

visors,  51  N.  Y. ,  401  ;  Phelps  v.  Haw-  public  or  private  right  is  impaired  by 

ley,  52  id.,  28  ;  People  v.  Supervisors,  such  construction,  and  where  it  is  ap- 

1  Buff.  Super.  Ct.  R. ,  520  ;  Supervisors  parent  that  such  was  the  intent  of  the 

«.    U.    S.,   4  WaU.,    435;    Galena  v,  statute:    Sedgw.    on  Stat    (Sd   ed.). 

Avery,  5  id.,  705;   Brothers  v.  Pickel,  375-7;   Newburgh,   etc.,  c.  Miller,  5 

81  N.  J.  Eq.,  647,  and  elaborate  note  Johns.  Chv.,  112  et  seq.;  Carpenter  f. 

Willet,  1  Keyee,  516,  and  cases  dted. 
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[5  Appeal  Cases,  278.] 
H.L.  (Sc.),  Feb.  28,  1880. 
[HOUSE  OF  LORDS.] 

*The  Lord  Advocate,  Appellant;  Lord  Lovat,     [273 

Repondent. 

Saim&n  FUhinff — Barony  Title — Immemorial  Po^sesgion, 

In  1774  the  Crown  granted  to  L.  a  barony  charter  to  lands  almost  continuous  on 
both  sides  of  a  river  in  Inverness-shire,  included  were  older  baronies  containing  ex- 
press grants  of  salmon  fishing  to  parts  of  the  river,  some  above  and  some  below  cer- 
tain falls,  also  an  ancient  barony  grant  giving  the  fishing  on  the  Water  of  Forne. 
which  was  alleged  to  be  the  old  name  of  the  whole  river  from  its  source  to  the  sea. 
From  time  immemorial  L.  had  exercised  his  possession,  up  to  1862,  taking  all  the 
fish  in  the  whole  river  by  means  of  close  cruives,  just  below  the  falls,  which  stretched 
right  across  the  river,  and  which  were  narrower  than  then  allowed  by  law.  Above 
the  falls  he  asserted  his  right  (a)  by  occasionally  fishing  there ;  (6)  by  during  spawn- 
ing season  having  watchers;  (c)  by  taking  his  tenants  in  their  leases  bound  to  pro- 
tect the  fishing,  and  prevent  all  others  from  fishing.  All  which  he  had  done  for  a 
Eeriod  much  longer  than  forty  years.  Since  1862,  when  close  cruives  were  abolished, 
e  had  regularly  fished  above  the  falls  with  net  and  coble. 

Neither  the  Crown  nor  any  one  else  had  ever  objected  to  L.'s  entire  possession  of 
the  whole  salmon  fishing  in  the  river.  The  Crown  now,  while  admitting  L.'s  right 
to  the  salmon  fishing  below  the  falls  to  be  incontestible,  claimed,  de  jure  corona,  all 
the  fishing  above  the  falls : 

Held,  affirming  the  decision  of  the  court  below,  that  the  river  here  was  a  unum 
quid — one  continuous  and  connected  subject — and  that  L.'s  entire  control  and  enjoy- 
ment of  the  whole  profit  of  the  fish  in  the  whole  river,  for  a  time  far  beyond  the 
period  of  prescription,  coupled  with  his  titles,  gave  him  the  right  to  the  salmon 
fishing  within  the  limits  and  ex  adverno  his  barony  lands  wherever  situated : 

Heldy  also,  that  this  decision  was  without  prejudice  to  any  right  of  the  Crown 
or  its  gi*antees  to  the  salmon  fishing  ex  adverno  the  ancient  barony  lands  of  C,  which 
were  lands  on  the  banks  of  the  above  mentioned  river  intermixed  with  L.'8  barony 
lands. 

See  Lord  Bkckbum's  opinion  (p.  811)  as  to  the  extent  of  a  grant  to  take  fish  by 
yairs  or  cruives. 


[6  Appeal  Cases,  817.] 

H.L.(Sc.,  March  12,  1880. 

[HOUSE  OF  LORDS.] 

*HouLDSwoRTH,  Appellant;  City  of  Glasgow      [317 
Bank  and  Liquidators,  Respondents  {'). 

Joint  Stock  Company— Aetian  by  8hare?u}lder  against  the  Vompamy  in  Liquida- 
tion for  Damage  caused  by  Fraudulent  Mierepreeentatione  of  Dvreetore  in 
dudng  him  to  purchase  Shares, 

A  person  purchasing  a  chattel  or  goods,  concerning  which  the  vendor  makes  a 
fraudulent  misrepresentation,  may  on  finding  out  the  fraud  elect  to  retain  the  chattel 
or  goods,  and  still  have  his  action  to  recover  any  damage  he  has  sustained.  But 
the  same  principle  does  not  apply  to  shares  or  stock  in  a  joint  stock  company,  for  a 

0)  Affirming  Court  Sess.  Cas.,  4th  Series,  vol.  6,  p.  1164 ;  16  Scot  L.  Repr.,  700. 
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perBon  induced  by  the  fraud  of  the  agents  of  a  joint  stock  company  to  become  a 
partner  in  that  company  can  bring  no  action  for  damages  against  the  company  whil^ 
he  remains  in  it:  his  otdy  remedy  is  restitutio  in  inieffrum,  and  rescission  of  the  con- 
tract ;  and  if  that  becomes  impossible — by  the  winding-up  of  the  company  or  by 
any  other  means — ^his  action  for  damages  is  irrelevant,  and  cannot  be  maintained. 

H.  bought  from  the  City  of  Glasgow  Bank,  a  copartnership  registered  under  the 
Companies  Act,  1862,  £4,()00  of  its  stock  in  February,  1877. 

He  was  registered  as  a  partner,  received  dividends  and  otherwise  acted  as  a  part- 
ner ever  since.  The  bank  went  into  liquidation  in  October,  1878,  with  immeo$e 
liabilides :  and  H.  was  entered  on  the  list  of  contribntories.  and  paid  calla.  In  De- 
cember, 1878,  H.  raised  an  action  against  the  liquidators,  to  recover  damagrea  in 
respect  of  the  sum  he  had  paid  for  the  stock ;  the  money  he  had  already  paid  in 
calls ;  and  the  estimated  amount  of  future  calls.  He  founded  his  right  to  relief  upon 
the  ground  of  fraudulent  misrepresentations  made  by  the  directors  and  other  btok 
officials  to  him.  He  admitted  that  after  the  winding-up  had  commenced  it  was  too 
late  for  him  to  have  rescission  of  his  contract,  and  retiittUio  in  integrum  : 

Held,  affirming  the  decision  of  the  court  below,  that,  even  although  the  fraudulent 
misrepresentations  might,  if  the  bank  had  been  a  going  concern,  have  entitled  him 
to  rescind  his  contract,  rescission  being  now  impossible,  as  decided  by  Oatei  v.  Tur- 
quand  (Law  Rep.,  2  H.  L.,  825),  and  Tennent  v.  City  of  Glasgow  Bank  (33  Eng.  R., 
395),  they  afforaed  no  ground  for  an  action  against  the  liquidators ;  therefore  the 
action  was  irrelevant 

Appeal  against  a  judgment  of  the  Court  of  Session  in 
Scotland. 

The  City  of  Glasgow  Bank  was  an  nnlimited  company, 
iacorporated  and  registered  under  the  Companies  Act,  1862, 
and  had  by  virtue  of  its  articles  of  copartnership  power  to 
deal  in  its  own  shares. 

318]  *In  February,  1877,  Arthur  Hooton  Houldsworth, 
the  appellant,  purchased  £4,000  of  the  bank  stock,  from  the 
bank  itself,  at  the  price  of  £9,000.  He  was  duly  entered  as 
a  partner  in  the  register  of  members ;  received  dividends ; 
and  continued  to  be  a  partner  ever  since. 

On  the  2d  of  October,  1878,  the  bank  stopped  payment ; 
and  never  resumed  business.  And  on  the  22d  of  the  same 
month  an  extraordinary  resolution  to  wind  up  the  bank  was 
passed;  and  liquidators  were  appointed.  The  appellant 
was  entered  on  the  list  of  contribntories,  and  ;)aid  calls. 

On  the  21st  of  December,  1878,  he  raised  this  action  against 
the  bank  and  its  liquidators  to  recover  damages  in  respect 
of  (1.)  £9,046  5$.  3d.,  the  price  of  stock  and  stamp  duty; 
(2.)  the  sum  of  £20,000,  being  loss  sustained  by  him  tnroogh 
paying  the  amount  of  the  first  call;  and  (3.)  thesam  of 
£200,000,  the  estimated  amount  of  future  calls  which  may 
be  made  upon  him.  And  he  founded  his  claim  on  the 
ground  that  he  was  induced  to  buy  the  £4,000  stock  by 
means  of  the  fraudulent  misrepresentations  and  conceal- 
ments of  the  manager,  and  directors.  In  his  form  of  action 
he  did  not  attempt  to  obtain  rescission  of  the  contract  and 
restitution,  even  in  a  question  inter  socios. 
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The  Lord  Ordinary  (*)  assoilized  the  respondents  from  the 
conclusions  of  the  summons  ;  and  stated  in  his  note  that  he 
was  of  opinion  that  the  case  was  ruled  by  the  decision  of 
this  House  in  Addie  v.  Western  Bank{*). 

On  a  reclaiming  note  against  the  Lord  Ordinary's  inter- 
locutor, the  First  Division  of  the  Court  of  Session,  on  the 
4th  of  JiJy,  1879  (Lord  Shand  dissenting),  dismissed  the 
appellant's  action  as  irrelevant  ('). 

Feb.  16,  17.  The  Lord  Advocate  (Right  Hon.  W.  Wat- 
son), and  Mr.  Herschell,  Q.C.  (with  them  Mr.  Bomer)^  con- 
tended, for  the  appellant,  that  the  principal  was  liable  for 
the  fraud  of  his  agent  acting  within  the  sphere  of  his  busi- 
ness ;  and  that  that  was  equally  the  case  where  the  prin- 
cipal was  an  incorporated  company  *acting  through  [319 
its  directors,  and,  therefore,  prior  to  liquidation  the  company 
here  were  liable,  in  respect  of  the  fraud  of  the  directors,  to 
make  reparation  for  the  loss  suffered  by  the  appellant. 
See  Barwick  v.  English  Joint  Stock  Baiik  (*) ;  Mdckay  v. 
ComTnercial  Bank  ojf  New  Brunswick  (*),  approved  in  Swire 
V.  Francis  (*) ;  see  also  Denton  v.  Oreat  Northern  Railway 
Company  (') ;  Swift  v.  Winterhotham  (') ;  dictum  of  Lord 
Coleridge  in  Swtft  v.  Jewshury  (*) ;  Weir  v.  Bell  ("),  affirm- 
ing Weir  V.  Barnett  (") ;  opinion  of  Lord  Cranworth  in 
Meedie  v.  London  and  North  Western  Railway  Compa- 
7iy{") ;  of  Holt,  J.,  in  Hern  v.  Nichols  {") ;  also  of  Parke, 
B.,  in  Corinfoot  v.  Fowkei^^) ;  and  also  Bell's  Com.  (7th  ed.),  | 

1,  6,  14 ;  Clark  on  Partnership,  vol.  i,  p.  257 ;  Jardine  v.  j 

Carron  Company  {^^)  \    Naiional  Exchange  Company  of  \ 

Glasgow  V.  Drew  and  i)/cA:  ("),  which  last  case  was  distin- 
tingiiished  from  Burnes  v.  Pennell{'')y  affirming  Forth 
Main  Insurance  Company  v.  Burnes  ('*) ;  Traill  v.  Smith'' s 
Trustees  (*•) ;  Clyesdale  Bank  v.  Paul  (").  The  respondents 
relied  on  Addie  v.  Western  Bank  ("),  but  the  argument  in  ; 

that  case  before  the  House  was  chiefly  on  the  question  of  i 

(»)  Lord  Rutherford  Clark.  (»>)  8  Ex.  D.,  p.  82 ;  81  Eng.  R.,  182, 286  ; 

?«)  Law  Rep.,  1  H.  L..  Sc,  146.  (»)  4  Ex.,  244,  at  p.  266. 

(»)  Court  of  SessioD  Cases,  4th  Series,       (»')  1  Salk.,  288. 
vol.  vi,  p.  1164;  Scot.  Law  Repr.,  vol.        (")  6  M.  &  W.,  868,  at  p.  878. 
xvi,  p.  700.  (")  Court  Sess.  Cas.,  8d  Series,  vol,  ii, 

(♦)  Law  Rep.,  2  Ex.,  269.  p.  1101. 

(»)  Law  Rep.,  6  P.  C.  App.,  894,  and       (»•)  2  Macq.,  108. 
at  pp.  410,  412 ;  9  Eng.  R.,  202.  (»')  2  H.  L.  C.  497  ;  6  Bell's  App.,  641. 

(•)  3  App.  Cas.,  106,  at  p.  114;  24  Eng.       ("»)  Court  Seai  Cas.,  2d  Series,  vol.  x, 

R.,  66.  p.  689. 

0)  6  E.  A  B.,  860.  ('«)  Court  Sess.  Cas.,  4th  Series,  vol  iii, 

(»)  Law  Rep.,  8  Q.  B.,  244 ;  6  Eng.  R.,  p.  770. 
202.  C*)  Court  Sess.  Cas.,  4th  Series,  vol  iv, 

(•)  Law  Rep.,  9  Q.  B.,  801,  at  p.  312.  p.  626. 
(»•)  3  Ex.  D.,  at  p.  238.  (")  Law  Rep.,  1  H.  L.,  Sc,  146. 
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rescission  of  the  contract;  see  report ('\  and  one  of  the 
chief  differences  between  that  case  and  tnis  was  that  there, 
subsequently  to  Addie's  purchase,  but  before  he  had  made 
any  claim  for  either  restitution  or  damages,  the  bank  was 
changed  from  an  ordinary  joint  stock  company  to  an  incor- 
poration. And  Lord  Cran worth  seemed  to  have  rested  his 
opinion  on  that  peculiar  circumstance,  being  of  opinion  that 
the  new  incorporation  did  not  take  over  tne  liabilities  for 
claims  of  damages  against  the  former  company  founded  on 
the  fraud  of  its  officials.  The  committee  of  the  Frivy  Council 
320]  in  *Mackay  v.  Commercial  Bank  of  New  Bruns- 
wicki^)  held  that  Addie  v.  Western  Banki^)  was  decided 
upon  that  fact,  which  did  not  arise  in  the  case  before  them  or 
in  Barwick  v.  EngUsJi  Joint  Stock  Bank^);  and,  further, 
the  committee  approved  of  Lord  Cran  worth's  observation 
"  that  if  by  the  fraud  of  the  company's  agent  third  parties 
have  been  defrauded,  the  corporation  may  be  made  respon- 
sible to  the  extent  to  which  its  funds  have  been  benefited;" 
and  here  the  bank  had  been  largely  benefited,  for  when  the 
appellant  purchased  the  shares  if  the  true  state  of  the  bank 
had  been  known  they  would  have  been  worth  less  than 
nothing.  Then  Lord  Chelmsford, — the  only  other  Law  Lord 
who  decided  Addie's  case, — based  his  judgment  exclusively 
on  the  right  to  rescind,  and  therefore  did  not  take  the  same 
view  of  the  case  as  Lord  Cranworth.  Also,  though  Lord 
Chelmsford  remarked  that  an  action  of  deceit  does  not  lie 
against  a  company  for  the  fraud  of  its  directors,  that  remark 
was  inconsistent  with  other  parts  of  his  judgment,  where  he 
concedes  (a)  that  the  fraudulent  representations  of  the  direc- 
tors of  such  a  company  are  imputable  to  the  company,  and 
(6)  that  the  company  can  retain  no  benefit  which  it  has  de- 
rived from  them.  Those  two  points  covered  the  whole  con- 
tention and  were  sufficient  for  the  appellant's  case. 

They  further  maintained  that  the  defrauded  partner  bad 
his  choice  of  reducing  the  contract,  into  which  he  was  led 
by  fraud  ;  or  of  claiming  damages  without  reducing  the 
contract ;  for  see  Amaan  v.  Handyside  (*)  ;  Lindley  on 
Partnership  [4th  ed.J,  pp.  717,  923;  Sedgwick  on  Damages 
[4rh  ed.J,  p.  339  ;  Stair,  Inst.  1,  9,  14.  And  dealing  with  a 
gnlijg  company,  was  there  any  principle  in  law  which  would 
Uitike  the  action  for  damages  inappliciible  ? 

[Earl  Cairns,  L.C.  :    1  quite  understand  why  such  an 

ft  I-aw  Rop..  1  H.  Lu,  8c..  at  p.  148.  (*)  Law  Rep .  2  Ex.,  259. 

1^1  Law  Hep..  5  P.  C.  App.,  Si»4,  at  pp.  (»)  Court  of  Sess.  Cas.,  8d  Series,  vol 

IH\  JTt ;  ^  Km;.  R.,  2<»^  Hi,  p.  526. 
t*j  Lnw  Rep.,  I  U.  L.,  So.,  M5. 
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action  should  not  be  applicable  :  on  your  becoming  a  share- 
holder you  must  have  divorce,  or  cannot  have  compensa- 
tion.] 

On  general  principle  one  can  retain  the  shares,  and  yet 
get  damages. 

[Earl  Cairns  :  During  the  last  quarter  of  a  century  the 
*courts  have  been  inundated  with  cases  of  this  kind  ;  [321 
and  yet  there  is  no  case  where  such  a  contention  has  been 
put  forward.] 

Because  rescission  is  more  appreciable,  and  more  sought 
"for. 

Then  having  this  alternate  right  before  liquidation,  they 
submitted  liquidation  did  not  extinguish  the  liability,  but 
it  was  enforceable  by  an  action  against  the  liquidators. 
Liquidation  was  not  the  repudiation  of  the  debts  and  liabil- 
ities, but  on  the  contrary  was  the  ascertainment  of  the 
amount  of  such ;  see  opinion  of  Lord  Chelmsford  in  Water- 
house  V.  Jamieson  (*) ;  and  Lord  Cairns  in  In  re  Duck- 
worth (•). 

It  could  not  be  said  that  the  liquidators  had  not  sufficient 
means  of  satisfying  the  appellant's  claim,  for  the  old  share- 
holders had  not  yet  been  called  upon.  Therefore,  it  fol- 
lowed that  though  the  winding-up  put  an  end  to  rescission 
and  restitution,  OaJces  v.  Turquand  (*),  the  right  of  an  ac- 
tion for  damages  remained  ;  see  dictum  of  Lindley,  J.,  in 
Stone  and  CoUins  v.  City  and  County  Bank  (*),  where  he 
decided  against  the  plaintiffs  on  the  express  ground  that 
they  had  not  brought  their  action  for  damages  ;  see  also  the 
dicta  of  Bramwell,  L.  J.,  Brett,  L.  J.,  and  Cotton,  L.  J.,  in 
that  case  on  appeal  (*). 

It  was  not  inconsistent  that  the  appellant  should  have 
damages  against  the  company  of  whicn  he  was  a  member ; 
nor  that  he  should  have  to  pay  a  share  towards  his  own 
damages.  The  act  of  1862,  sects.  158,  131,  expressly  pro- 
vided for  the  proof  against  the  company  of  the  debts  of  all 
descriptions  including  damages ;  also  such  a  claini  as  the 
appellant's  was  sanctioned,  or  at  least  not  prejudiced  by 
sect.  38,  sub-sect.  7.  There  was  no  limitation  to  a  case  of 
fraud,  therefore  the  appellant's  remedy  was  not  limited  to 
rescission.  He  was  entitled  to  claim  in  the  liquidation, 
though  himself  being  a  member  he  would  be  liable  to  pay 
calls  pro  tanto  with  the  other  members  ;  but  he  was  in  the 
claim  for  damages  to  be  regarded  as  an  independent  person, 

(«)  Law  Rep.,  2  H.  L.,  Sc.,at  p.  87.  (*)  8  C.  P.  D.,  282,  at  p.  299;  80  Eng. 

(«)  Law  Rep.,  2  Ch  App.,  at  p.  680.  R.,  166. 

(»)  Law  Kbp.,  2  H.  L.,  326.  (*)  Ibid,  at  p.  806;  80  Eng.  R..  166. 
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quite  apart  from  his  character  as  a  partner.  See  also,  beside 
322]  cases  previously  cited,  *New  Brunswick  Company 
V.  Conybeare  (*) ;  Ranger  v.  Oreat  Western  Railway  Com- 
pany (") ;  Scholefield  v.  Templer  (*). 

Mr.  E,  E.  Kay.  Q C,  Mr.  Benjamin,  Q.G.,  Mr.  Davey, 
Q.C.,  and  Mr.  BaJfour  appeared  for  the  respondents ;  but 
were  not  called  upon  to  address  the  House. 

The  Law  Peers  having  considered  their  judgment,  de- 
livered the  following  opinions : 

March  12.  Earl  Cairns,  L.C.:  My  Lords,  in  this  case 
the  appellant  bought  from  the  City  of  Glasgow  Bank  £4,000 
of  its  stock  in  February,  1877,  paying  £9,000  for  it.  He 
was  registered  as  a  partner,  received  dividends,  and  other- 
wise acted  as  a  partner.  When  the  bank  went  into  liquida- 
tion in  October,  1878,  he  was  entered  on  the  list  of  contribu- 
tories,  and  has  since  then  paid  very  large  sums  for  calls. 
On  the  21st  of  December,  1878,  he  commenced  the  present 
action  against  the  liquidators  to  recover  damages  in  respect 
of  the  sum  he  had  paid  for  shares  and  the  moneys  he  has 
since  paid  for  calls,  and  he  founds  his  right  to  relief  upon 
the  ground  of  fraudulent  misrepresentations  made  by  the 
directors  and  others  connected  with  the  bank,  for  whose 
representations  he  alleges  the  bank  was  answerable. 

As  the  question  is  one  of  relevancy,  I  will  assume  that  the 
allegations  of  fraudulent  misrepresentations  are  such  as  that 
if  the  bank  had  been  a  going  concern  the  appellant  would 
have  been  entitled  to  rescind  his  contract  and  to  have  re- 
covered back  all  sums  paid  in  respect  of  his  shares.  The 
Court  of  Session  has  been  of  opinion  that  even  although 
the  averments  amount  to  what  I  have  stated,  still  they  af- 
ford no  ground  for  an  action  against  the  liquidators,  and 
they  have  dismissed  the  action  with  costs.  In  my  opinion 
the  court  was  right. 

It  was  admitted  before  your  Lordships,  as  indeed  it  could 
not  be  denied,  that  after  the  winding-up  of  the  company 
commenced  it  was  too  late  for  the  appellant  to  repudiate  his 
323]  stock,  and  that  *he  must  remain,  as  the  liquidation 
found  him,  a  partner  in  the  bank  and  a  contributory  as 
such.  It  also  came  to  be  admitted  in  the  course  of  the  argu- 
ments at  your  Lordships'  bar  that  if  the  appellant,  remain- 
uiic ;L  partner,  had  a  right  to  raise  an  action  for  danaages 
Hjsraiiist  the  liquidators  after  the  winding-up,  he  must  also 
htiw  Imd  a  right  before  the  winding-up  to  have  remained  a 
partner,   and    also    then   to   have    brought  an   action  for 

0)  9  a  L.  C.  711.  O  6  H.  L.  C,  71 

(«)  Job.,  155 ;  28  L.  J.  (Ch),  452. 
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damages.  It  appears  to  have  been  contended  in  the  conrt 
below  that  the  appellant  might  be  unable  to  maintain  the 
present  action  as  a  claim  in  the  liquidation  to  be  satisfied 
pari  passu  with  other  creditors,  and  yet  might  be  able  to 
maintain  it  as  a  claim  against  the  company  or  against  share- 
holders in  the  company  after  all  other  creditors  were  satis- 
fied. In  the  argument  at  your  Lordships'  bar  I  think  it 
was  felt  to  be  impossible  to  maintain  this  theory  of  a  de- 
ferred or  secondary  right  of  action  against  the  company. 
I  am  satisfied  there  is  no  foundation  for  it.  The  winding-up 
act  has  no  provisions  for  the  payment  of  claims  against  the 
company  except  the  claims  or  creditors.  Creditors  are  sup- 
posed to  be  \i2AdL  pari  pas su^  and  there  is  no  provision  after 
they  are  paid  for  opening  up  fresh  claims  by  a  contributory 
against  the  company.  There  are,  indeed,  provisions  which, 
after  the  debts  are  paid,  enable  any  inequalities  in  the  con- 
tributions of  the  contributories  to  be  set  right,  but  that  is 
quite  a  different  matter. 

The  question,  therefore,  mainly  argued  at  your  Lordships' 
bar,  and  upon  which  the  decision  of  this  case  must,  as  I 
think,  depend,  was  this :  Can  a  man,  induced  by  the  fraud- 
ulent misrepresentations  of  agents  of  a  company  to  take 
shares  in  the  company,  after  he  discovers  the  fraud,  elect  to 
retain  the  shares,  and  to  sue  the  company  for  damages  ? 

There  is  no  doubt  that  according  to  the  law  of  England  a 
I)er8on  purchasing  a  chattel  of  goods,  concerning  which  the 
vendor  makes  a  fraudulent  misrepresentation,  may,  on  find- 
ing out  the  fraud,  retain  the  chattel  or  the  goods  and  have 
his  action  to  recover  any  damages  he  has  sustained  by  rea- 
son of  the  fraud.  I  will  assume,  although  no  distinct  au- 
thority has  been  produced,  and  I  do  not  wish  to  express  a 
decided  opinion  upon  it,  that  the  law  of  Scotland  in  the 
case  of  a  chattel  or  of  goods  is  the  same  as  that  of  England. 

But  does  the  same  rule  apply  to  the  case  of  shares  or 
stock  in  a  *partnership  or  company  ?  We  are  ac-  [324 
customed  to  use  language  as  to  such  a  sale  and  purchase  as 
if  the  thing  bought  and  sold  were  goods  or  chattels,  but  this 
it  certainly  is  not.  The  contract  which  is  made  is  a  contract 
by  which  the  person  called  the  buyer  agrees  to  enter  into  a 
partnership  already  formed  and  going,  taking  his  share  of 

East  liabilities,  and  his  chance  of  future  profits  or  losses. 
[e  has  not  bought  any  chattel  or  piece  of  property  for  him- 
self ;  he  has  merged  himself  in  a  society,  to  the  property  of 
which  he -has  agreed  to  contribute,  and  the  property  of 
which,  including  his  own  contributions,  he  has  agreed  shall 
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be  used  and  applied  in  a  particular  way  and  in  do  other 
wav. 

Jjoes,  then,  fhe  principle  which  in  the  case  of  a  chattel 
admits  of  an  action  for  damages,  applv  to  the  case  of  a  part- 
nership contract  such  as  I  have  described  ? 

I  may  go  some  way  to  answer  this  question  to  observe 
that,  although  during  the  last  quarter  of  a  century  actions 
in  every  shape  and  form  have  been  brought  or  attempted  to 
be  brought  arising  out  of  dealings  in  shares  alleged  to  have 
been  fraudulent,  no  case  could  be  mentioned  at  the  bar  in 
which  an  action  for  damages  has  been  sustained,  the  plain- 
tiff retaining  his  position  in  the  company.  A  few  dicta  were 
referred  to,  but  they  were  of  so  vague  and  hypothetical  a 
character  that  they  are  not  deserving  of  further  examina- 
tion. 

I  will,  however,  ask  your  Lordships  to  look  at  the  case 
on  principle. 

A  man  buys  from  a  banking  company  shares  or  stock  of 
such  an  amount  as  that  he  becomes,  we  will  say,  the  pro- 
prietor of  one  hundredth  part  of  the  capital  of  the  company. 
A  representation  is  made  to  him  on  behalf  of  the  company 
that  the  liabilities  of  the  company  are  £100,000,  and  no 
more.  His  contract,  as  between  himself  and  those  with 
whom  he  becomes  a  partner,  is  that  he  will  be  entitled  to 
one  hundredth  part  of  all  the  property  of  the  company,  and 
that  the  assets  of  the  company  shall  be  applied  in  meeting 
the  liabilities  of  the  company  contracted  up  to  the  time  of 
his  joining  them,  whatever  their  amount  may  be,  and  those 
to  be  contracted  afterwards,  and  that  if  those  assets  are  de- 
ficient the  deficiency  shall  be  made  good  by  the  shareholders 
ratably  in  proportion  to  their  shares  in  the  capital  of  the 
325]  company.  This  is  *the  contract,  and  the  only  con 
tract,  made  between  him  and  his  partners,  and  it  is  only 
through  this  contract,  and  through  the  correlative  contract 
of  his  partners  with  him,  that  any  liability  of  him  or  them 
can  be  enforced. 

It  is  clear  that  among  the  debts  and  liabilities  of  the  com- 
pany to  which  the  assets  of  the  company  and  the  contribu- 
tions of  the  sharehold^irs  are  thus  dedicated  by  the  contract 
of  the  partners,  a  demand  that  the  company,  that  is  to  say, 
those  same  assets  and  contributions,  shall  pay  the  newpart- 
jit^r  damages  for  a  fraud  committed  on  himself  by  the  com- 
pany, that  is,  by  himself  and  his  copartners,  in  inducing  him 
to  enter  into  the  contract  which  alone  could  make-him  liable 
for  that  fraud,  cannot  be  intended  to  be  included.  Any 
such  application  of  the  assets  and  contributions  would  not 
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be  in  accordance  but  at  variance  with  the  contract  into  which 
the  new  mrtner  has  entered. 

He  finds  out,  however,  after  he  joins  the  company,  that 
the  liabilities  were  not  £100,000  but  £500,000.  He  is  entitled 
thereupon,  as  I  will  assume,  to  rescind  his  contract,  to  leave 
the  company,  and  to  recover  any  money  he  has  paid  or  any 
damages  he  has  sustained ;  but  he  prefers  to  remain  in  the 
company  and  to  affirm  his  contract,  that  is  to  say,  the  con- 
tract by  which  he  agreed  that  the  assets  of  the  company- 
should  be  applied  in  paying  its  antecedent  debts  and  liabili- 
ties. He  then  brings  an  action  against  the  company  to  re- 
cover out  of  its  assets  the  sum,  say  £4,000,  which  it  will  fall 
upon  his  share  to  provide  for  the  liabilities,  over  and  above 
what  his  share  would  have  had  to  provide  had  the  liabilities 
been  as  they  were  represented  to  him.  If  he  succeeds  in 
that  action,  this  £4,000  will  be  paid  out  of  the  assets  and 
'  contributions  of  the  company.  But  he  has  contracted,  and 
his  contract  remains,  that  these  assets  and  contributions 
shall  be  applied  in  payment  of  the  debts  and  liabilities  of 
the  company,  among  which,  as  I  have  said,  this  £4,000 
could  not  be  reckoned.  The  result  is,  he  is  making  a  claim 
which  is  inconsistent  with  the  contract  into  which  he  has 
entered,  and  by  which  he  wishes  to  abide ;  in  other  words, 
he  is  in  substance,  if  not  in  form,  taking  the  course  which 
is  described  as  approbating  and  reprobating,  a  course  which 
is  not  allowed  either  in  Scotch  or  English  law. 

My  Lords,  whatever  differences  may  be  pointed  out  be- 
tween this  *case  and  the  case  of  Addie  v.  The  West-  [326 
ern  Bank  (')  in  this  House,  I  think  the  ratio  decidendi  in 
that  case  would  go  far,  if  it  did  not  go  the  whole  way,  to 
decide  the  present  appeal.  But  I  entertain  no  doubt,  for 
the  reasons  1  have  stated,  that  on  principle,  irrespective  of 
authority,  the  decision  of  the  Court  of  Session  was  right. 
I  will  move  your  Lordships  to  dismiss  the  appeal  with  costs. 

Lord  Selborne:  My  Lords,  the  principle  on  which  the 
cases  of  Barwick  v.  The  English  Joint  Stock  Banking  Com- 
pany ('),  Mackay  v.  Commeidal  Bank  of  New  Brunswick  ('), 
and  Swire  v.  Francis  (*)  (relied  upon  by  the  appellant),  were 
decided,  was  tlius  stated  by  Mr.  Justice  Willes  in  the  for- 
mer of  those  cases,  and  repeated  (from  his  judgment)  by  the 
Judicial  Committee  in  the  two  latter :  ''  The  master  is  liable 
for  every  such  wrong  of  his  servant  or  agent  as  is  committed 
iu  the  course  of  his  service,  and  for  the  master's  benefit," 

(>)  Law  Rep.,  1  H.  L.,  Sc,  146.  (»)  Law  Rep.,  6  P.  C,  394;  9  Eng.  R.,  202. 

O  Law  Rep.,  2  Ex.  (Ch.),  269.  (*)  3  App.  Gas.,  106 ;  24  Eng.  R.,  66. 
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because,  although  the  master  may  not  have  authorized  the 
particular  act,  ^'he  has  put  the  agent  in  his  place  to  do  that 
class  of  acts,  and  he  must  be  answerable  for  the  manner  in 
which  that  agent  has  conducted  himself  in  doing  the  busi- 
ness which  it  was  the  act  of  his  master  to  place  him  in.'* 
To  the  principle  so  stated  no  exception  can,  m  my  opinion, 
be  taken,  though  the  manner  in  which  the  master  is  to  be 
answerable,  and  the  nature  and  extent  of  the  remedies 
against  him,  may  vary  according  to  the  nature  and  circnm- 
stances  of  particular  cases. 

That  principle  received  full  recognition  from  this  House  in 
The  National  Exchange  Company  v.  Drevo  (*)  and  JSm 
Brunswick  Railway  Company  y.'Conybeare  (•),  and  was 
certainly  not  meant  to  be  called  in  question  by  either  of  the 
learned  Lords  who  decided  Addie  v.  The  Western  Bank  of 
Scotland  (').  It  is  a  principle,  not  of  the  law  of  torts,  or  of 
fraud  or  deceit,  but  of  the  law  of  agency,  equally  appli- 
cable whether  the  agency  is  for  a  corporation  (in  a  matter 
within  the  scope  of  the  corporate  powers)  or  for  an  indi- 
vidual ;  and  the  decisions  in  all  these  cases  proceeded,  not 
327]  on  the  *ground  of  any  imputation  of  vicarious  fraud 
to  the  principal,  but  because  (as  it  was  well  put  by  Mr. 
Justice  Willes  in  BarwicWs  Case  (*) ),  *'  with  respect  to  the 
question  whether  a  principal  is  answerable  for  the  act  of  his 
agent  in  the  course  of  his  master's  business,  no  sensible  dis- 
tinction can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong."  It  is  of  course  assumed  in  all 
such  cases  that  the  third  party  who  seeks  the  remedy  has 
been  dealing  in  good  faith  with  the  agent  in  reliance  upon 
the  credentials  with  which  he  has  been  intrusted  by  the 
principal,  and  had  no  notice  either  of  any  limitation  (ma- 
terial to  the  question)  of  the  agent's  authority,  or  of  any 
fraud  or  other  wrong  doing  on  the  agent's  part  at  the  time 
when  the  cause  of  action  arose. 

In  the  greater  number,  probably,  of  cases  of  this  kind 
the  question  whether  the  fraud  or  other  wrongful  act  of  an 
agent  could  itself  properly  be  imputed  to  his  principal 
is  not  material ;  the  liability  of  the  principal  to  the  third 
party,  when  properly  measured  by  damages,  being  prac- 
tically the  same,  whether  he  was  privy  to  the  wrongfiu  act 
or  not. 

Sir  Montague  Smith  in  MacTcay  v.  Commercial  Bank  of 
New  Brunswick  (*),  criticised  (perhaps  justly)  some  expres- 

0)  2  Macq.,  103.  {»)  Law  Rep.,  1  H.  L.,  Sc.,  145. 

(«)  9  a  L.  C,  711.  (*)  Law  Rep.,  2  Ex.  (Ch,),  259. 

(»)  Law  Rep.,  6  P.  C,  894;  9  Eng.  R.,  202. 
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sions  which  fell  from  Lord  Cranworth  in  this  House  in  the 
two  cases  of  Conyheare  and  Addie,  particularly  in  the  lat- 
ter case,  in  which  Lord  Cranworth  said  that  *'an  incorpo- 
rated company  cannot,  in  its  corporate  character,  be  called 
on  to  answer  in  an  action  for  deceit."  The  sequel  of  Lord 
Cranworth's  words  appeared  to  me  to  show  that  in  using 
these  expres^ons  {perhaps  technically  inaccurate)  he  had 
substance,  and  not  form,  in  view.  In  the  old  forms  of  com- 
mon law  pleading  fictions  were  not  seldom  allowed,  but  not 
so  as  in  the  result  to  make  the  rights  or  remedies  of  the  par- 
ties depend  on  the  fiction  rather  than  on  the  law  applicable 
to  the  real  facts  which  were  allowed  under  those  forms  of 
pleading  to  be  given  in  evidence.  In  BarwicVs  Casei^)  a 
corporation  was  directly  charged  with  fraud  upon  the  plead- 
ings (no  mention  being  made  of  agency)  and  an  objection 
taken  on  that  ground  was  treated  by  Mr.  Justice  Willes  as 
technical.  "If"  (he  said)  "a  man  is  answerable  for  the 
wrong  of  another,  whether  it  be  fraud  or  other  wrong,  it  may 
be  described  in  pleading  as  the  wrong  of  the  person  who  is 
*80Ught  to  be  made  answerable  in  the  action."  And  [328 
all  that  was  laid  down  by  Sir  Montague  Smith  in  Mackay's 
Case{^)  itself  was,  that  there  might  be  cases  in  which  to 
work  out  the  appropriate  remedy  against  a  principal  who 
had  "  profited  by  the  fraud  of  his  agent,"  the  form  of  ac- 
tion, technically  called'* an  action  of  deceit,"  might  be 
either  necessary  or  convenient ;  that  verv  learned  judge  say- 
ing expressly  that  "  the  time  had  passed  when  much  impor- 
tance was  attached  to  mere  forms  of  actions  ;"  and  that  "  an 
action  of  deceit  might  be  maintainable  in  which  the  fraud  of 
the  agent  might  be  treated,  for  purposes  of  pleading,  as  the 
fraud  of  the  principal." 

In  equity,  one  of  the  main  heads  of  which  has  always 
been  the  redress  of  fraud,  the  constructive  imputation  of 
fraud  to  persons  not  really  guilty  of  *it  has  never  been 
treated  as  the  ground  of  relief,  though  the  law  of  agency 
was  administered  according  to  the  same  rules  in  equity  as 
at  common  law,  and  though  in  equity,  as  well  as  at  law,  an 
innocent  principal  might  suffer  for  the  fraud  of  an  agent. 
Vice- Chancellors  Knight  Bruce  and  Parker,  and  Lord  Chan- 
cellor Campbell  (all  very  eminent  judges)  said  (as  Lord 
Cranworth  and  Lord  Chelmsford  also  said  in  this  House), 
that  the  law  does  not  impute  the  fraud  of  directors  to  a  com- 
pany;  and  the  same  proposition  would,  I  apprehend,  be 

(»)  Law  Rep.,  6  P.  C,  at  p.  410 ;    9  Eng.  R.,  219. 
O  Law  Rep.,  2  Ex.  (Ch.),  269. 


686  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  T, 

1880  HouhlRworth  v.  City  of  Glasgow  Bank.  H-L.(Sc.) 

equally  true,  in  the  sense  in  which  they  intended  it,  if  the 
principal  whose  agent  was  guilty  of  fraud  were  not  a  corpo- 
ration but  an  individual.  The  real  doctrine  which  Lord 
Cranworth,  in  Addi^s  Case{'\  meant  (as  I  understand  him)  * 
to  affirm  was  one  of  substance  and  not  of  form :  *' An  atten- 
tive consideration"  (he  said)  **of  the  cases  has  convinced 
me  that  the  true  principle  is  that  these  corporate  bodies, 
through  whose  agents  so  large  a  portion  of  the  business  of 
the  country  is  now  carried  on,  may  be  made  responsible  for 
the  frauds  of  those  agents  to  the  extent  to  which  the  com- 
panies have  profited  by  those  frauds ;  but  that  they  cannot 
be  sued  as  wrongdoers  by  imputing  to  them  the  misconduct 
of  those  whom  they  have  employed.  A  person  defrauded 
by  directors,  if  the  subsequent  acts  and  dealings  of  the 
parties  have  been  such  as  to  leave  him  no  remedy  but  an  ac- 
tion for  the  fraud,  must  seek  his  remedy  against  the  direc- 
tors personally." 

329J  *The  words  in  this  passage  "to  the  extent  to  which 
the  companies  have  profited  by  those  frauds"  may  perhaps 
require  some  enlargement  or  explanation  ;  but,  subject  to 
that  qualification,  I  am  of  opinion  that  this  doctrine  is  in 
principle  right,  and  that  the  present  case  is  one  in  which  (as 
in  the  case  of  Addie)  there  would  be  a  miscarriage  of  justice 
if  the  distinction  which  it  involves  were  not  attended  to. 
This  is  not  a  case  of  parties  at  arm's  length  with  each  other, 
one  of  whom  has  suffered  a  wrong  of  which  damages  are  the 
simple  and  proper  measure,  and  which  may  be  redressed  by 
damages  without  any  unjust  or  inconsistent  consequences. 
For  many  purposes  a  corporator  with  whom  his  own  corpo- 
ration has  dealings,  or  on  whom  it  may  by  its  agents  inflict 
some  wrong,  is  in  the  s^me  position  towards  it  as  a  stran- 
ger ;  except  that  he  may  have  to  contribute,  ratably  with 
others,  towards  the  payment  of  his  own  claim.  But  here  it 
is  impossible  to  separate  the  matter  of  the  pursuer's  claim 
from  his  status  as  a  corporator,  unless  that  status  can  be 
put  an  end  to  by  rescinding  the  contract  which  brought  him 
into  it.  His  complaint  is,  that  by  means  of  the  fraud 
alleged  he  was  induced  to  take  upon  himself  the  liabilities 
of  a  shareholder.  The  loss  from  which  he  seeks  to  be  in- 
demnified by  damages  is  really  neither  more  nor  less  than 
the  whole  aliquot  share  due  from  him  in  contribution  of  the 
whole  debts  and  liabilities  of  the  company  ;  and  if  his  claim 
is  right  in  principle  I  fail  to  see  how  the  remedy  founded  on 
that  principle  can  stop  short  of  going  this  length.  But  it  is 
of  the  essence  of  the  contract  between  the  shareholders  (as 

(»)  Law  Rep.,  1  H.  L.,  Sc.,  145. 
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long  as  it  remains  iinrescinded)  that  they  should  all  con- 
tribute equally  to  the  payment  of  all  the  company's  debts 
and  liabilities. 

Such  an  action  of  damages  as  the  present  is  really  not 
against  the  corporation  as  an  aggregate  body,  but  is  against 
all  the  members  of  it  except  one,  viz.,  the  pursuer ;  it  is  to 
throw  upon  them  the  pursuer's  share  of  the  corporate  debts 
and  liabilities.  Many  of  those  shareholders  (as  was  observed 
by  Lord  Ci-anworth  in  Addie's  Case{'))  may  have  come 
and  probably  did  come  into  the  company  after  the  pursuer 
had  acquired  his  shares.  They  are  all  as  innocent  of  the 
fraud  as  the  pursuer  himself;  if  it  were  imputable  to 
them  it  must,  on  the  same  principle,  be  imputable  to 
♦pursuer  himself  as  long  as  he  remains  a  share-  [330 
holder ;  and  they  are  no  more  liable  for  any  consequences 
of  fraudulent  or  other  wrongful  acts  of  the  company's  agent 
than  he  is.  Rescission  of  the  contract  in  such  a  case  is  the 
only  remedy  for  which  there  is  any  prei^edent,  and  it  is  in 
my  opinion  the  only  way  in  which  the  company  could  justly 
be  made  answerable  for  a  fraud  of  this  kind.  But  for  rescis- 
sion the  appellant  is  confessedly  too  late. 

I  will  not  enlarge  further  upon  the  reasons  for  this  con- 
clusion, which  I  know  will  be  more  fully  explained  by  others 
of  your  Lordships.  But  I  must  add  that  I  think  the  Court 
of  Session  was  right  in  holding  the  present  question  con- 
cluded by  Addie* s  Case  {'),  The  only  difference  between 
Addie^s  Vase  and  the  present  is  this,  that  the  Western  Bank 
of  Scotland  was  formed  under  7  Geo.  4,  c.  67,  by  which  it 
was  enabled  to  sue,  and  liable  to  be  sued  (upon  all  causes  of 
action  for  which  the  shareholders  for  the  time  being  were 
answerable)  by  its  public  officer ;  and  it  continued  in  that 
state  till  after  the  alleged  frauds  had  been  committed,  so  as 
to  give  a  cause  of  action  to  the  pursuer,  Mr.  Addie.  The 
subsequent  registration,  under  20  &  21  Vict.  c.  49,  s.  8,  was 
in  my  judgment  sufficient  to  transfer  from  the  unregistered 
to  the  registered  company  all  liabilities  upon  any  cause  of 
action  whatever  for  which  the  unregistered  company  might 
have  been  sued  by  its  public  officer  immediately  before  the 
registration.  I  do  not  understand  that  there  was  really  any 
difference  between  Lord  Chelmsford  and  Lord  Cran worth 
in  that  case  ;  both  appear  to  me  to  have  founded  their  judg- 
ments upon  those  views  of  the  law  of  agency  on  the  one 
hand,  and  of  fraud  on  the  other,  to  which  I  have  already 
referred.  One  expression,  indeed,  of  Lord  Cranworth,  in 
that  part  of  his  judgment  which  relates  to  the  question  of 
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damages  ("He  comes  too  late"),  might  possibly,  if  it  were 
not  qualified  by  tfie  subsequent  context,  have  been  takea 
to  mean  that  even  if  the  unregistered  company  had  been  lia- 
ble to  be  sued  for  damages,  by  its  public  officer,  down  to 
the  time  of  registration,  that  liability  would  not  have  been 
among  the  "debts  and  obligations"  transferred  by  20  & 21 
Vict.  c.  49,  8.  8,  to  the  registered  company.  Lord  Cran- 
worth  was,  I  think,  too  good  a  lawyer  and  too  accurate  a 
thinker  to  have  placed  any  such  narrow  (I  had  almost  said 
331]  unreasonable)  *construction  upon  such  words  in  such 
a  statute.  He  made,  to  my  mind,  his  real  meaning  plain 
by  what  he  went  on  to  say  ;  from  which  it  is  apparent  that 
if  the  Western  Bank  had  been  incorporated  before,  and  not 
after,  the  frauds  then  in  question,  the  corporation  would 
not,  in  his  opinion^  have  been  liable  for  those  frauds  in  an 
action  of  this  kind  for  damages.  And  that,  my  Lords,  is 
precisely  the  present  case. 

Lord  Hatherley  :  My  Lords,  I  agree  in  the  conclusions 
that  have  been  arrived  at  by  those  of  your  Lordships  who 
have  addressed  the  House  in  this  case. 

I  think  that  the  following  points  may  be  considered  as 
concluded  by  authority  ;  at  all  events  I  shall  assume  them 
so  to  be  for  the  purposes  of  the  case  before  the  Honse. 
First,  that  an  agent  acting  within  the  scope  of  his  author- 
ity, and  making  any  representation  whereby  the  person  with 
whom  he  deals  on  behalf  of  his  principal  is  induced  to  enter 
into  a  contract,  binds  his  principal  by  such  representation 
to  the  extent  of  rendering  the  contract  voidable,  if  the  rep- 
resentation be  false,  and  the  contracting  party  take  proper 
steps  for  avoiding  it  whilst  a  restitutio  in  integrum  is  pos- 
sible. Secondly,  that  a  corporation  is  bound  by  the  wrong- 
ful act  of  its  agent  no  less  than  an  individual,  and  thatsnch 
misrepresentation  by  the  agent  being  a  wrongful  act,  the 
result  of  such  misrepresentation  must  take  effect  in  the  same 
manner  against  a  corporation  as  it  would  against  an  indi- 
vidual. Thirdly,  that,  if  there  cannot  be  a  restitutio  in  in- 
tegrum^ the  contract  cannot  be  rescinded,  but  must  remain 
in  force,  whatever  right  may  exist  in  regard  to  damages  for 
injury  sustained  by  the  party  deceived. 

My  Lords,  in  this  case  it  may  be  assumed  for  the  present 
purpose  that  the  contract  is  one  which  was  obtained  by  fraud- 
ulent misrepresentation  on  the  part  of  an  agent  or  agents  of 
the  City  of  Glasgow  Bank,  whereby  the  appellant  was  led  to 
purchase  shares  in  that  bank  as  though  it  were  a  profitable 
going  concern,  whereas  it  was  in  fact  hopelessly  insolvent, 
purchasing  the  privilege  of  becoming  a  shareholder,  if  it 
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were  a  privilege,  or,  rather,  as  it  turned  out,  acquiring  that 
unfortunate  position,  for  the  sum  of  *£9,000.  In  [332 
about  a  year  and  a  quarter  after  this  purchase  had  been 
made  the  bank  was  in  liquidation,  and  the  appellant  alleges 
that  he  has  already  contributed  £20,000  towards  the  debts 
of  the  company,  and  also  that  he  is  liable  to  an  extent  which 
.he  puts  in  his  condescendence  as  being  possibly  about 
£200,000  more  in  respect  of  the  debts  of  the  concern.  He 
asks  as  a  remedy  to  recover  the  sum  that  he  paid  for  his 
shares,  less  certain  small  deductions  mentioned  in  the  case, 
and  also  to  be  indemnified  as  to  the  payment  of  the  £20,000 
and  the  possible  future  liability.  This  remedy  he  asks  for 
as  against  the  company,  of  which  at  the  time  of  the  bank 
going  into  liquidation  he  was  a  member  or  partner,  and 
from  which  partnership  he  has  never  been  discharged. 

The  main  point  in  the  case  is  whether  he  should  be  allowed 
to  proceed  further  in  such  an  action,  that  is  to  say,  the  q  ues- 
tion  arises  on  relevancy  in  reference  to  the  remedy  which 
this  gentleman  seeks  to  obtain  with  regard  to  the  injury 
which  he  says  has  been  done  to  him.  The  Lord  Ordinary 
held  that  the  case  was  concluded  by  Addicts  Case{)^  and 
the  same  view  was  entertained  by  three  of  the  judges  in  the 
Court  of  Session.  The  principal  difference  between  the  pres- 
ent case  and  that  of  Addie  is  that  in  Addie*s  CaseQ)  the 
company  was  not  incorporated  at  the  time  of  the  pur- 
chase, but  became  so  before  the  liquidation,  whereas  in  the 
present  case  the  company  was  incorporated  before  the  time 
when  the  purchase  was  made  by  the  appellant,  and  he  be- 
came a  shareholder.  In  the  view  whicn  I  take  of  the  case, 
I  do  not  consider  that  difference  to  be  one  which  should  ren- 
der relief  possible  in  this  case,  if  it  was  proper  to  withhold 
it  in  the  case  of  Addie.  It  appears  to  me  to  be  fatal  to  the 
appellant's  right  to  the  relief  he  asks  that  he  is  still,  or 
wa^  at  the  date  of  the  liquidation,  a  shareholder  in  the  com- 
pany against  which  he  asks  it.  No  case  has  been  cited  in 
which  such  a  remedy  as  that  sought  by  the  appellant  in  the 
present  case  has  been  allowed  to  take  effect  by  any  court 
either  in  Scotland  or  in  England. 

What  became  the  position  of  the  appellant  when  he  had 
paid  bis  money  in  respect  of  the  transfer  of  shares  into  his 
name  ?  He  thereby  became  on  the  one  hand  entitled  to  any 
profits  made  by  the  employment  of  the  capital  of  the  com- 

Eany  according  to  the  ^proportion  which  his  shares    [333 
ore  to  all  the  other  shares  in  the  company.     And  at  the 
same  time  he  uni^ertook  to  bear  a  like  aliquot  share  of  all 
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the  debts  and  liabilities  of  the  company  incurred,  or  to  be 
incurred,  in  respect  of  the  business  which  the  company  was 
carrving  on.  Amongst  the  debts  would  be  (if  the  appellant 
be  right)  the  debt  due  to  himself  in  respect  of  the  damagH 
sustained  by  him  through  the. wrongful  act  of  the  company 
in  inducing  him  by  misrepresentation  to  place  himself  on 
the  list  of  shareholders.  It  appears  that  he  did  draw  divi- 
dends (I  think  three)  of  alleged  profits  out  of  the  concern. 

Now  suppose,  and  I  fear  from  other  cases  that  have  come 
before  your  Lordships'  House  the  supposition  is  by  no 
means  an  improbable  one,  suppose  I  say  that  there  should 
be  some  ten  or  twelve  other  shareholders  in  a  like  position 
with  the  appellant  with  regard  to  purchasing  shares  under 
misrepresentation  on  the  part  of  the  company^s  agents,  some 
of  them  having  purchased  shares  before  him  and  others  after 
him ;  those  ten  or  twelve  shareholders  would  each  of  them 
have  the  same  claim  in  respect  of  damages  against  the  com- 
pany (except  in  each  case  the  party  suing)  as  is  now  claimed 
by  the  present  appellant.  The  present  appellant  would  by  his 
partnership  contract  have  to  oear  his  aliquot  share  of  the 
damages  that  might  be  claimed  by  other  misled  sharehold- 
ers who  had  been  placed  on  the  list  by  the  same  course  of 
misrepresentation  as  himself.  What  end  would  there  ever 
be  to  the  interlacing  claims  on  th^  part  of  misled  sharehold- 
ers inter  se  as  to  dividends  received  whereby  the  fund  which 
might  have  been  applied  towards  recouping  and  making 
good  the  debts  of  the  company,  including  the  damages 
claimed  by  the  appellant,  was  diminished  ?  How  could  they 
be  retained  by  the  appellant  as  against  his  fellow  sufferers) 
He  would  clearly  have  to  account  for  them  as  between  him- 
self and  his  fellow  sufferers  who  would  be  claiming  relief  on 
the  same  grounds  as  himself. 

In  truth  the  appellant  is  trving  to  reconcile  two  inconsis^ 
ent  positions,  namely,  that  of  shareholder  and  that  of  cred- 
itor of  the  whole  body  of  shareholders  including  himself. 
As  has  been  observed  already  by  those  of  your  Lordships 
who  have  preceded  me,  amongst  the  various  cases  which 
have  been  brought  before  courts  in  respect  of  dealings  with 
334]  joint  stock  companies,  no  case  *can  be  adduced  in 
which  a  person  so  claiming  to  be  a  shareholder  has  at  the 
same  time  successfully  asserted  his  claim  against  a  company 
in  liquidation  for  such  a  debt  as  this,  namely,  one  in  which 
he  is  himself  a  co-debtor  with  all  his  fellow  shareholders  to 
himself,  and  is  himself  in  common  with  them  responsible 
again  to  them  individually  for  like  liabilities  irrespective  of 
representations  made  by  their  common  agent. 
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Some  clauses  in  the  Companies  Act  wf*re  cited  in  th»^  course 
of  the  argument  as  showing  the  rights  inter  se  on  the  part 
of  shareholders  of  a  company  by  which  they  were  all  to  be 
brought  into  equality  one  with  another  when  the  settlement 
took  place  and  arrangements  for  winding  up  were  made  by 
the  liquidators.  Those  provisions  as  to  liquidation  for  the 
purpose  of  equalizing  tne  contributions  of  contributories 
inter  se^  do  not  appear  to  me  to  authorize  such  a  scheme  or 
contrivance  as  would  be  necessary  in  this  case  to  effect  the 
object  proposed  by  the  pursuer.  Having  omitted  to  obtain 
a  rescission  of  the  contract,  he  would  have  to  make  a  com- 
plicated inquiry  such  as  I  have  described  as  between  himself 
and  other  shareholders  who  could  put  themselves  in  the 
same  position  as  himself  as  regards  misrepresentation  by  the 
common  agent ;  and  nothing  has  been  pointed  out  in  the  act 
which  leads  to  the  supposition  that  any  such  inquiry  as  that 
was  contemplated.  What  has  really  happened  is  this — he 
has  bad  the  misfortune,  together  with  others,  as  I  have  said, 
in  all  probability,  though  that  is  not  in  evidence  in  this  case, 
of  being  misled  by  the  representations  of  the  agent  of  the 
company.  If  your  Lordships  were  to  establish  a  precedent 
in  his  case  there  would  probably  be  other  claimants  also, 
each  of  whom  would  have  a  claim  which,  it  appears  to  me, 
could  not  be  dealt  with  after  the  time  for  the  rescission  of 
the  contract  had  gone  by.  If  the  appellant  obtains  the  re- 
lief he  has  sought,  every  other  shareholder  in  the  same  po- 
sition as  himself  might  come  forward  to  claim  a  similar 
relief.  What  has  really  happened^ is  that  both  he  and  those 
other  shareholders  in  a  like  position,  have  suffered  from  the 
misfortune  of  having  employed  a  dishonest  agent.  As  be- 
tween third  parties  to  the  company  and  the  appellant,  he 
might  well  be  entitled  to  rescission  of  the  contract  whereby 
he  became  a  shareholder,  but,  if  time  and  circumstances 
have  prevented  that  remedy  and  he  must  remain  a  share- 
holder, *I  do  not  see  how  he  can  escape  the  bur-  [335 
den  occasioned  by  the  common  misfortune  of  himself  and 
many  of  the  other  shareholders  in  having  employed  dishon- 
est agents.  I  therefore  feel  that  whatever  rights  this  gentle- 
man may  have  acquired  in  the  first  instance,  his  case  has 
been  rendered  hopeless  by  what  has  taken  place  since,  by 
reason  of  which  it  has  been  placed  beyond  his  power  to  put; 
things  in  such  a  position  that  his  name  can  be  struck  off  the 
share  list  altogether,  in  which  case  he  would,  according  to 
some  of  the  authorities  which  have  been  cited,  have  stood 
in  the  position  of  a  stranger  with  reference  to  misrepresen- 
tations made  by  agents  of  the  company. 
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I  agree  with  the  order  which  has  been  proposed  to  yonr 
Lordships  by  my  noble  and  learned  friend. 

Lord  Blackburn  :  My  Lords,  I  also  think  that  it  is  not 
necessary  to  hear  the  counsel  for  the  respondents,  as  after 
carefully  considering  the  judgments  below,  and  the  argu- 
ments of  the  appellant^s  counsel,  I  have  come  to  the  conclu- 
sion that  the  interlocutor  appealed  against  was  right,  and 
that  the  appeal  should  be  dismissed  with  costs. 

The  Lord  Ordinary  based  his  judgment  on  this  short 
ground  :  "The  Lord  Ordinary  thinks  that  this  case  is  ruled 
by  the  decision  of  the  House  of  Lords  in  Addie  v.  The 
Western  Bank  (') ;"  and  that,  if  correct,  was  a  suflBcient 
ground  for  his  decision.  For  when  it  appears  that  a  cast) 
clearly  falls  within  the  ratio  decidendi  of  the  House  of 
Lords,  the  highest  Court  of  Appeal,  I  do  not  think  it  com- 
petent, for  even  this  House,  to  say  that  the  ratio  decidendi 
was  wrong.  It  must,  however,  in  my  opinion,  always  be 
open  to  a  party  to  contend  that  the  differences  between  the 
facts  in  the  case  then  under  discussion  and  those  in  the  case 
on  which  the  decision  in  the  House  of  Lords  proceeded  are 
so  material  as  to  prevent  his  case  from  falling  within  the 
ratio  decidendi  of  the  House,  even  though  the  opinions  of 
the  learned  and  noble  Lords  who  decided  the  case  in  the 
House  are  so  worded  as  to  seem  to  apply  equally  to  the 
facts  in  the  case  then  under  discussion  ;  for  unless  those 
differences  in  fact  did  exi^t  in  the  case  in  this  House,  or  at 
336]  least  *the  possibility  of  their  existence  was  promi- 
nently brought  forward,  I  think  the  House  cannot  be  taken 
to  have  decided  that  such  differences  in  fact  might  not  make 
a  material  distinction  in  law. 

I  think,  therefore,  that  it  is  important  to  inquire  what  are 
the  differences  of  fact  between  this  case  and  that  of  Addie 
V.  The  Western  Bank  (*),  and  then  to  determine  whether 
they  do  make  a  material  distinction  in  law. 

The  Western  Bank  was  a  copartnership  carrying  on  the 
business  of  banking  in  Scotland  under  the  provisions  of  7 
Geo.  4,  c.  67.  Whilst  this  was  so,  Addie  entered  into  a  con- 
tract with  persons  who  were,  though  he  did  not  know  it, 
agents  for  the  Western  Bank  to  purchase  shares  in  that 
bank.  Addie  paid  to  the  agents  of  the  bank  the  agreed  con- 
sideration, and  accepted  shares,  which  in  fact  belonged  to 
the  bank,  and  in  respect  of  them  became  a  partner  on  the 
terms  contained  in  the  partnership  deed  of  the  Western 
Bank.  Some  time  elapsed,  and  the  Western  Bank  becom- 
ing insolvent  stopped  payment.     Then  advantage  was  taken 

0)  Law  Rep.,  1  H.  L.,  Sc,  145. 
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of  the  provisions  of  the  Joint  Stock  Banking  Companies 
Act,  1857  (20  &  21  Vict.  c.  49),  s.  6,  and  it  was  resolved  by  a 
majority  of  the  shareholders  to  register  the  Western  Bank 
as  a  company,  other  than  a  limited  company,  under  the 
provisions  of  the  Joint  Stock  Companies  Act,  1867.  Addie 
was  a  party  to  this  resolution.  The  Western  Bank  atter 
registration  was  wound  up.  Addie  was  made  a  contribu- 
tory, and  he  and  such  of  the  other  contributories  as  were 
solvent  paid  calls,  by  means  of  which  all  the  creditors  were 
paid,  and  some  surplus  existing  had  to  be  returned  to  the 
contributories  who  had  paid.  Then,  and  not  till  then, 
Addie  commenced  his  action  in  the  Court  of  Session. 

The  interlocutor  appealed  against,  which  was  reversed, 
was  that  of  the  2d  of  February,  1864:  *'That  the  pursuer 
had  stated  matter  relevant  to  go  to  trial." 

The  following  appear  to  me  to  be  the  material  statements 
in  the  case  now  before  this  House.  The  City  of  Glasgow 
Bank  was  originally,  like  the  Western  Bank,  a  copartner- 
ship carrying  on  business  in  Scotland  under  the  provisions 
of  7  Geo.  4,  c.  67.  The  deed  of  copartnery  of  this  bank  did 
not  in  any  material  respect  *diflfer  from  that  of  the  ^  [337 
Western  Bank.  But  whereas  the  Western  Bank  was' regis- 
tered under  the  provisions  of  the  Joint  Stock  Banking 
Companies  Act,  1857,  after  Addie  had  entered  into  the  con- 
tract in  respect  of  which  he  raised  his  claim,  the  City  of 
Glascow  Bank  was  registered  under  the  Companies  Act, 
1862,  on  the  29th  of  November,  1862,  several  years  before 
the  date  of  the  transactions  in  respect  of  which  the  pursuer 
raises  his  claim  ;  and  the  pursuer  knew  that  he  was  pur- 
chasing shares  the  property  of  the  bank,  and  dealing  with 
the  agents  of  the  bank,  whilst  Addie  was  not  aware  of  these 
facts ;  and  this  action  was  commenced  earlier  than  that  of 
Addie.  It  was  commenced  after  the  liquidation  had  begun, 
but  before  it  was  ascertained  how  much  the  solvent  contrib- 
utories would  have  to  pay,  or  who  would  be  solvent  con- 
tributories. 

I  do  not  observe  any  other  differences  between  the  state- 
ments in  the  case  now  under  discussion  and  the  statements 
in  the  case  of  Addie  v.  The  Western  Bank  (').  And  as  I 
think  that  those  differences  of  fact  make  no  distinction  in 
law,  and  as  the  interlocutor  appealed  against  in  this  case 
seems  to  me  identical  in  effect  with  that  pronounced  by  this 
House,  I  agree  with  the  Lord  Ordinary  that  this  case  is 
ruled  by  the  decision  of  the  House  in  Addie  v.  The  Western 
Bank. 

Q)  Law  Rep.,  1  H.  L.,  Sc,  146. 
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But  one  very  important  question  was  raised  by  the  jud)?- 
ments  in  the  Court  of  Session,  and  argued  by  the  counst^l  at 
your  Lordships'  bar,  which,  if  ever  it  becomes  necessary  to 
decide  it,  may  require  much  consideration.  The  coulract 
with  a  joint  stock  company  to  take  shares  in  that  company 
is  a  very  peculiar  one.  Whether  the  company  be,  as  the 
Western  JBank  was,  a  banking  copartnersliip  in  Scotland 
under  the  7  Geo.  4,  c.  27,  having  such  a  deed  of  copartner- 
ship as  that  bank  had,  or  a  joint  stock  company  registered 
unaer  the  Companies  Act,  1862,  the  contract  equally  is  in 
substance  an  agreement  with  the  company  to  become  apart- 
nerin  the  company  on  the  terms  that  the  partner  shall,  in 
common  with  all  his  copartners  for  the  time  being,  contrib- 
ute to  make  good  all  liabilities  of  the  copartnership  as  if  this 
incoming  partner  had  been  a  member  of  the  partnership 
from  the  beginning.  Further,  he  consents  that  any  one  of 
his  copartners  may,  by  procuring  a  person  to  take  his 
shares,  get  rid  (at  least  inter  socios)  of  his  liability, 
338]  ^substituting  that  of  the  incoming  shareholders. 
I  know  of  no  other  contract  which  in  these  respects  re- 
sembles this  contract. 

It  was  with  this  peculiar  kind  of  contract  that  the  House 
of  Lords  had  to  deal  in  Addie  V.  The  Western  Bank  ('), 
and  it  is  with  this  peculiar  kind  of  contract  that  your  Lord- 
ships have  now  to  deal.  I  do  not  think  the  House  is  called 
on  now  to  decide  whether  a  difference  in  the  kind  of  con- 
tract induced  by  the  fraud  would  make  a  sufficient  distinc- 
tion in  law  to  prevent  the  decision  in  Addie' s  Case  (')  from 
governing  such  a  case  as  that. 

I  do  not  think  there  is  now  any  doubt  that  when  aeon- 
tract  is,  in  the  language  of  the  English  common  lawyers, 
induced  bv  fraudulent  deceit  of  the  other  contracting  party, 
or  of  one  for  whom  he  is  responsible,  or,  in  the  language  of 
the  civil  law,  when  there  is  dolus  dans  locum  contractus 
the  contract  is  not  void  but  only  voidable.     And  it  follows 
from  this  that  though  the  deceived  party  may  rescind  the 
contract  and  demand  restitution,  he  can  only  do  so  on  the 
terms  that  he  himself  makes  restitution.     If  either  from  his 
own  net,  or  from  misfortune,  it  is  impossible  io  make  such 
rt*stirution,  it  is  too  late  to  rescind.     6ut  though  he  cannot 
re^scind   he  may,  at  least  in  English  law,  as  against  the  per- 
son actually  guilty  of  the  fraud,  recover  damages  {Ckirkev. 
Ih\ron  (")  and  Cole  v.  Bishop,  mentioned  in  that  case  by 
Justice   Erie  (') ).     The  Lord  President  m  this  case  says, 
Ihat  the  deceived  party  may  rescind  if  the  fraud  inducing 

I*)  l^kw  Rep.,  I  a  L.,  Sc,  145.         (0  E.  &  B.,  148.         (')  E.  &  B.,  at  p.  WS. 
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the  contract  was  that  of  an  agent  acting  in  the  principal's 
business  and  within  the  scope  of  his  authority,  though  the 
principal  was  ignoi-ant  of  the  fraud,  and  free  from  all  moral 
gnilt,  or  even,  being  an  incorporation,  was  necessarily  inca- 
pable of  knowing  anything  except  by  its  agents,  and  there- 
fore free  from  all  moral  guilt  (if  such  a  phrase  can  be  prop- 
erly applied  to  an  incorporated  body),  and  so  far  I  think 
the  position  is  not  disputed.  But  when  he  proceeds  to  say 
that  "  when  the  result  of  the  fraud  is  the  making  of  a  con- 
tract between  the  party  deceiving  (not  personally  but 
through  an  agent)  and  the  party  deceived,  1  am  not  aware 
that  any  remedy  is  open  to  the  latter,  except  a  rescission  of 
the  contract,  or  at  least  without  a  ^rescission  of  the  [339 
contract,"  he  states  a  proposition  which  is  much  contro- 
verted. 

Lord  Shand  disputes  it  on  principles  and  authorities  of 
Scotch  law  well  worthy  of  consideration,  and  then  says : 

The  whole  question  has  been  verj  carefully  considered  in  recent  cases  in  Eng- 
land, in  which  it  has  been  settled,  on  principles  which  I  am  satisfied  are  sound, 
that  an  incorporation  will  be  answerable  in  damages  for  the  fraudulent  represen- 
tations of  its  agents  made  in  the  course  of  the  business  intrusted  to  them  :  Bn/r- 
iHcky.  The  Englith  Joint  Stock  Bank{^);  Smft  v.  WinterbotTiami^)  \  Mackay 
V,  The  GomTneftial  Bank  of  New  Brunswick  (') ;  Swire  v.  Francis  (*) ;  Stofie  and 
CoUine  v.  The  City  and  Cotmty  Bank,  Limited  (*) ;  Wevr  v.  Bell  (*).  I  say  noth- 
ing of  UdeU  V.  Atherton  ('),  except  that  it  was  the  decision  of  a  court  equally 
divided  ;  that  it  was  considered  in  most,  if  not  all,  of  the  subsequent  cases  just 
cited  ;  and  that  I  am  not  aware  of  any  judgment  since  its  date  in  which  it  was 
spoken  of  with  approval,  while  it  has  been  more  than  once  referred  to  as  a  de- 
cision to  be  explained  and  accounted  for  on  special  grounds. 

Barwick  v.  English  Joint  Stock  Bank{')  was  decided  just 
before  the  decision  \nAddiev.  The  Western  Bank(^\  and 
the  noble  and  learned  Lords  who  advised  the  House  were 
not  aware  of  that  decision.  I  may  here  observe  that  one 
point  there  decided  was  that,  in  the  old  forms  of  English 
pleading,  the  fraud  of  the  agent  was  described  as  the  fraud 
of  the  principal,  though  innocent.  This,  no  doubt,  was  a 
very  technical  question.  The  substantial  point  decided  was, 
as  I  think,  that  an  innocent  principal  was  civilly  responsible 
for  the  fraud  of  his  authorized  agent,  acting  within  his  au- 
thority, to  the  same  extent  as  if  it  was  his  own  fraud.  It  is 
not  necessary  now  to  decide  whether  that  was  right  or  wrong 
as  the  law  stood  before  the  decision  in  Addie  v.  The  West- 
ern Bank{*\  nor,  as  I  think,  whether  it  is  overruled  by 

0)  Law  Rep.,  2  Ex.,  269.  (*)  3  App.  Cas.,  106 ;  24  Eng.  R..  66. 

(»)  Law  Rep.,  9  Q.  B.,  SOI ;  6  Eng.  R.,  (»)  8  C.  P.  D.,  288  ;  80  Eng.  R.,  166. 

^^\  (•)  8  Ex.  D.,  288  ;  81  Eng.  R.,  132,  236. 

(»)  Law  Rep.,  6  P.  C,  894 ;  9  Eng.  R.,  (')  7  H.  <t  N.,  172. 
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that  decision.  Mdckay  v.  Commercial  Bank{')  was  decided 
after  Addie  v.  The  Western  Banki^),  and  was  distinguisbed 
from  it.  I  do  not  think  your  Lordships  need  now  inquire 
whether  successfully  or  not. 

But  it  seems  to  me  that  Lord  Chelmsford  did  not  lay  down 
any  general  position  as  to  all  contracts.  He  says:  *'The 
distinction  to  be  drawn  from  the  authorities,  and  which  is 
sanctioned  by  sound  principle,  appears  to  be  this — where  a 
340]  person  has  been  drawn  into  *a  contract  to  purchase 
shares  belonging  to  a  company  by  fraudulent  misrepresen- 
tations of  the  directors,  and  the  directors,  in  the  nanae  of 
the  company,  seek  to  enforce  that  contract,  or  the  person 
who  has  been  deceived  institutes  a  suit  against  the  company 
to  rescind  the  contract  on  the  ground  of  fraud,  the  misrep- 
resentations are  imputable  to  the  company,  and  the  pur- 
chaser cannot  be  held  to  his  contract  because  a  company 
cannot  retain  any  benefit  which  they  have  obtained  through 
the  fraud  of  their  agents.  But  if  the  person  who  has  been 
induced  to  purchase  shares  by  the  fraud  of  the  directors, 
instead  of  seeking  to  set  aside  the  contract,  prefers  to  bring 
an  action  of  damages  for  the  deceit,  such  an  action  cannot 
be  maintained  against  the  company,  but  only  against  tiie 
directors  personally.  The  action  of  Mr.  Addie  is  for  the 
reduction  of  the  deeds  of  transference  of  the  shares,  and 
alternatively  for  damages.  But  as  it  is  brought  against  the 
company,  it  will  follow  from  what  has  been  said  that  be 
cannot  recover  unless  he  is  entitled  to  rescind  the  contmct.'' 

I  cannot  say  whether  Lord  Chelmsford  meant  to  confine 
his  observations  to  the  particular  kind  of  contract  then  b^ 
fore  him,  without  deciding  whether  the  same  doctrine  would 
apply  to  all  kinds  of  contracts,  or  whether  it  was  only  by 
accident  that  he  confined  his  language  as  he  did.  There  are 
strong  reasons  given  by  the  noble  and  learned  Lords  who 
have  already  spoken  in  this  case  for  holding  that  when  one 
has  been  induced  by  the  fraud  of  the  agents  of  a  joint  stock 
company  to  contract  with  that  company  to  become  a  part- 
ner in  that  company  he  can  bring  no  actum  of  deceit  against 
the  compuny  whilst  he  remains  a  partner  in  it.  Thereare 
reasons  wljich  would  not  apply  to  every  case  in  which  a  con- 
tmct  has  been  induced  by  fraud,  as  for  example,  if  an  incor- 
porated t'ortipany  sold  a  ship,  and  their  manager  falsely  and 
fraudult-ntly  lepresented  that  she  had  been  thoroughly  re- 
piiiivd  aTid  vv:[s  quite  seaworthy,  and  so  induced  the  pur- 
clntse,  and  tli*^  purchaser  first  became  aware  of  the  fraud 
~ift*fr  tliH  ship  was  lost,  and  the  underwriters  proved  that 

»  (*)  L4W  n**!!.,  :i  l\  0.,  394 ;  9  Eng.  R.,  202.        (•)  Law  Rep.,  1  H.  L.,  Sc.,  146. 
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she  had  not  been  repaired  and  was  in  fact  not  seaworthy, 
and  so  that  the  insurance  was  void  when  it  would  be  too 
late  to  rescind. 

Lord  Cranwortb  uses  language  applicable  to  all  contracts  ; 
I  cannot  say  whether  he  meant  to  apply  the  doctrine  to  all 
kinds  of  *contract8,  however  different  from  that  with  [341 
which  he  was  dealing.  I  do  not  say  that  the  difference  of 
the  contract  from  that  to  buy  shares  would  distinguish  the 
case.  All  that  I  say  is,  that  if  such  a  case  arises,  the  con- 
sideration of  the  question  whether  it  is  decided  by  Addie  v. 
The  Western  Banki^)  is  not  meant  to  be  prejudiced  by  any- 
thing I  now  say. 

Interlocutors  appealed  from  affirToed;  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  12th  March,  1880. 

Agents  for  appellant :  Simson  &  Walceford. 
Agents  for  respondents  :  Martin  &  Leslie. 

0)  Law  Rep.,  1  H.  L.,  Sc,  146. 
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[PRIVY  COUNCIL.] 

•Joseph  Trimble,  Plaintiff ;  and  George  Hill,     [342 

Defendant. 

ON   APPEAL   FROM   THE   SUPREME   COURT    OF   NEW    SOUTH   WALES. 

Wagering  Cantract^Right  to  recover  Deposit  from  Stakeholder— 14^  Viet.  No.  9, 
s.  8 — Construction. 

The  plaintiff  deposited  with  the  defendant  £200  to  abide  the  event  of  a  match  be- 
tween a  horse  of  the  plaintiff  and  another  horse  belonging  to  G. :  but  before  the  day 
fixed  for  the  race,  he  gave  notice  to  the  defendant  that  he  revoked  the  authority  to 
pay  over  the  money,  and  demanded  the  return  of  it  : 

Held,  that  the  plaintiff  was  entitled  to  recover  such  deposit  The  contract  under 
which  the  money  was  deposited  was  one  by  way  of  wagering,  and  therefore  null  and 
void  under  the  Colonial  Act,  14  Vict.  No.  9,  s.  8  (which  is  in  the  same  terms  as  Im- 
perial Act,  8  <fe  9  Vict.  c.  109,  s.  18).  It  was  not  an  agreement  to  contribute  a  sum 
of  money  within  the  meaning  of  the  proviso  contained  in  the  said  section ;  which  pro- 
viso applies  to  contributions  other  tlian  wagers. 

Diggie  v.  Higgs  (')  approved. 

Where  a  colonial  Legislature  has  passed  an  act  in  the  same  terms  as  an  imperial 
statute,  and  the  latter  has  been  authoritatively  construed  by  a  court  of  appeal  in 
England,  such  construction  should  be  adopted  by  the  courts  of  the  colony. 

♦  Preaent : — Sir  JAMsa  W.  Colvilb,  Sib  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 

0)  2  Ex.  D.,  422;  21  £ng.  R.,  624. 
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Appeal  from  a  judgment  of  the  Supreme  Court  (Har- 
grave,  JJ.,  Martin,  C.J.,  dissenting)  (Dec.  13,  1877),  dis- 
missing the  plaintiff's  appeal  from  a  judgment  of  the 
Metropolitan  and  Coast  District  Court  at  Syduey  {Aprill6, 
1877),  with  costs. 

Tlie  facts  are  stated  in  the  judgment  of  their  Lordslilps. 

Mr.  /.  C.  Barnes  (Mr.  /.  C.  Mathew,  with  him),  for  the 
appellant,  contended  that  the  judgments  of  the  court  below 
were  erroneous.  They  proceeded  on  the  ground  that  the 
money  sought  to  be  recovered  had  been  contributed  towards 
a  sum  to  be  paid  to  the  winner  of  a  lawful  game  within  the 
343]  meaning  of  the  Colonial  *Act,  14  Vict,  No.  9, 8. 8 
(which  is  identical  with  the  Imperial  Act,  8  &  9  Vict.  c.  109, 
B.  18),  and  that,  therefore,  the  action  would  not  lie.  But 
that  was  at  variance  with  Biggie  v.  Higgs.i^).  He  submit- 
ted that  the  money  sought  to'be  recovered  had  been  dej)08- 
ited  under  a  contract  which  was  not  enforcible,  and  that, 
npon  the  revocation  of  the  defendant's  authority  to  retain 
the  money,  the  defendant  ought  to  have  paid  it  back. 

The  respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  This  appeal  arises  in  an  action 
brought  by  the  appellant,  Mr.  Trimble,  to  recover  from  the 
defendant  a  sum  of  £200  deposited  with  him  to  abide  the 
event  of  a  match  between  a  horse  of  the  plaintiff  and 
another  horse  belonging  to  Mr.  Glenister.  The  agreement 
under  which  the  deposit  was  made,  or  so  much  of  it  as  is 
material,  is  in  these  terms:  '*4th  April,  1877.  Mr.  Glen- 
ister agrees  to  run  Gaffer  Grey  against  Mr.  Trimble's  Beacon 
for  the  sum  of  £500  a  side,  £200  of  which  is  deposited  in  the 
hands  of  George  Hill,  which  said  deposit  money  will  be 
forfeited  unless  the  whole  of  the  stake  is  made  good  on 
Monday  evening,  the  10th  day  of  April,  between  the  hours 
of  8  and  10  p.m."  Before  the  day  fixed  for  the  race,  the 
plaintiff  gave  notice  to  the  defendant  that  he  revoked  the 
authority  to  pay  over  the  money,  and  demanded  the  return 
of  it.  The  question  upon  these  short  facts  arises  on  the 8th 
section  of  the  Colonial  Act,  14  Vict.,  iNo.  9,  which  is  in  the 
f>nuH  terms  us  tlie  18th  section  of  the  Imperial  Act,  849 
Vict.  c.  109,  The  enactment  is:  '*And  be  it  enacted  that 
all  tron tracts  or  agreements,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering  shall  be  null  and  void,  and 
tuar  no  suit  ylmll  be  brought  or  maintained  in  any  courtoi 
law  or  t*qinty  for  recovering  any  sum  of  money  or  valuable 
Wnw^  ttlkged  to  be  won  upon  any  wager,  or  which  "^^ 

(0  2  Ex.  D.,  422;  21  Eng.  R.,  624. 
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have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  in  which  any  wager  shall  have,  been  made  :  Provided 
always,  that  this  enactment  shall  not  be  deemed  to  apply  to 
any  subscription  or  contribution  or  agreement  to  subscribe 
or  contribute  for  or  towards  any  plate,  prize,  or  sum  of 
*nioney  to  be  awarded  to  the  winner  or  winners  of  .  [344 
any  lawful  game,  sport,  pastime,  or  exercise."  This  enactment 
annuls  all  contracts  by  way  of  gaming  or  wagering ;  thus 
abolishing  the  distinction  between  legal  and  illegal  wagers, 
which  had  frequently  raised  vexed  questions  for  the  con- 
sideration of  the  courts.  All  wagers,  so  far  as  actions  to 
enforce  them  are  concerned,  are  declared  by  it  to  be  null 
and  void.  There  can  be  no  doubt  that  the  contract  in  ques- 
tion is  a  contract  by  way  of  wagering ;  it  is  in  fact  a  wager, 
as  stated  by  the  Chief  Justice  below,  on  one  horse  against 
the  other.  The  only  question  is  whether  it  is  taken  out  of 
the  operation  of  the  general  enactment  by  the  proviso. 

The  meaning  of  this  proviso  has  been  considered  in  several 
cases  in  the  English  courts.  In  the  case  of  Batty  v.  Mar- 
riott {^\vi\i^xfd  an  agreement  analogous  to  the  present  was 
made  and  money  deposited  to  abide  the  event  of  afoot-race, 
it  was  held  that  a  foot-race  being  a  legal  pastime,  the  agree- 
ment was  within  the  proviso.  This  decision  did  not  meet  with 
entire  acquiescence  when  it  was  brought  before  the  courts 
in  subsequent  cases.  It  is  unnecessary  to  refer  to  these 
cases,  because  the  decision  itself  has  been  distinctly  overruled 
by  the  Court  of  Appeal  in  the  recent  case  of  Biggie  v. 
Jaiggs  (*).  In  that  case  the  agreement  related  to  a  walking 
match,  and  was  to  the  same  e£fect  as  that  in  the  present 
action.  It  was  decided  that  an  agreement  of  this  kind,  be- 
ing a  contract  of  wager,  was  not  an  agreement,  to  subscribe  or 
contribute  for  or  towards  any  prize  or  sum  of  money  within 
the  true  meaning  of  the  proviso,  which  it  was  held  applied 
to  subscriptions  and  contributions  other  than  wagers.  It 
is  not  disputed  by  the  two  judges  forming  the  majority  in 
the  court  below  that  this  decision  was  directly  in  point,  but 
their  own  opinions  not  agreeing  with  it,  they  declined  to 
follow  its  authority. 

Their  Lordships  think  the  court  in  the  colony  might  well 
have  taken  this  decision  as  an  authoritative  construction  of 
the  statute.  It  is^he  judgment  of  the  Court  of  Appeal,  by 
w^hich  all  the  courts  in  England  are  bound,  uatil  a  contrary 
determination  has  been  arrived  at  by  the  House  of  Lords. 
Their  Lordships  think  that  in  colonies  where  a  like  enact- 

(»)  5  C.  B.,  819.  (»)  2  Ex.  D.,  422;  21  Eng.  R.,  824. 
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ment  has  been  passed  by  the  Legislature,  the  colonial  courts 
345J  should  also  govern  themselves  by  it.  *The  judges 
of  the  Supreme  Court,  who  differed  from  the  Chief  Justice, 
were  evidently  reluctant  to  depart  from  their  own  previous 
decision  in  a  case  of  Hogan  v.  Curtis  ('),  but  they  might 
well  have  yielded  to  the  high  authority  of  the  Conrt  of 
Appeal  which  decided  the  case  of  Diggle  v.  HiggB  ('),  as 
the  English  court  which  decided  Batty  v.  Jt/amoliifO  would 
have  felt  bound  to  do  if  a  similar  case  had  again  come  be- 
fore it. 

Their  Lordships  would  not  have  felt  themselves  justified 
in  advising  Her  Majesty  to  depart  from  the  decision  in 
Diggle  v.  Higgs  (')  unless  they  entertained  a  clear  opinion 
that  the  construction  it  has  given  to  the  proviso  in  question 
was  wrong,  and  had  not  settled  the  law ;  since  in  their  view 
it  is  of  the  utmost  importance  that  in  all  parts  of  the  empire 
where  English  law  prevails,  the  interpretation  of  that  law 
by  the  courts  should  be  as  nearly  as  possible  the  same. 
Their  Lordships,  however,  do  not  dissent  from,  nor  do  they 
desire  to  express  any  doubt  as  to  the  correctness  of  that 
decision,  which,  it  may  be  assumed,  has  settled  the  vexed 
question  of  the  construction  of  a  not  very  intelligible  enact- 
ment. 

The  case  of  Diggle  v.  Higgs  (•)  also  decided  that  the 
statute  does  not  preclude  the  party  who  has  revoked  the 
authority  given  to  the  stakeholder  from  recovering  the 
money  he  had  deposited ;  the  Court  of  Appeal  agreeing 
with  a  previous  decision  to  the  same  effect  of  the  Court  of 
Queen's  Bench  in  Hampden  v,  Walsh  {\ 

Their  Lordships  find  that  by  the  Colonial  Act,  ^  Vict. 
No.  18,  8.  94,  the  Supreme  Court  is  empowered,  upon  an 
appeal  from  a  District  Court,  to  order  judgment  to  be 
entered  for  either  party  ;  and  they  are  of  opinion,  the  facts 
being  undisputed,  that  the  judgment,  for  the  reasons  above 
given,  should  have  been  entered  for  the  plaintiff. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
ta  it^vHrse  the  judgment  of  the  Suj)reme  Court,  and  to dire<;t 
thut  i\\^  jionsuit  be  set  aside,  and  judgment  entered  for  the 
plninti"^  ':  T  tluisuni  of  £2(.X). 

Tli^  ident  must  pay  the  costs  of  this  appeal. 

^f^^fMlors  for  the  appellant:    Young^  Jones,  RoberU  ^ 

"i«E.  (»)  6  C.  B.,  819. 

;  E.,  fi2^.  (*)  1  Q.  B.  D.,  189;  16  Eng.  ^^  ^ 
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"bile  at  common  law  a  wager  made 
m  respect  to  matters  not  affecting  the 
leelings,  interest  or  character  of  third 
persons,  or  the  public  peace  or  good 
morals,  or  public  policy,  is  valid,  and 
<5*>i  be  enforced  ;  the  tendency  of  the 
courts  everywhere  is  to  restrict  rather 
57  P  ®»ilarg©  the  rule  :  Gridley  v.  Dom, 

A  wager  upon  the  result  of  a  horse- 
J^ce  is  against  good  morals  and  sound 
public  policy,  and  cannot  be  enforced 
t>y  the  courts:  Gridley  v.  Dorn,  57 
^l-,  78. 

■Book  making  on  horse-races  is 
•^o^er  name  for  gambling,  and  all 
■efeenients  concerning  the  same  are 
1^4  'x?^^®y  *•  C"dge.  1  City  Cts.  R., 
kA  ^^P^y  «•  Board  Police,  11  Abb. 

tniz;  ^^®  *  check  to  a  countv  agricul- 

^Tt.     u?^\®^y  ^  pay  the  entrance  fee. 

p»j.7^:.    ^^^  to  enter  his  horse  at  an 

nhi^f^   "^^  given  by  the  society.     The 

hon^       ^«s  to  enable  him  to  have  his 

iim      ^^**tered  to  compete  for  the  premi- 

J^^_^^  by  the  society  for  trials  of 

speta Held,  that  the  check  was  given 

'ij°  — ^^^^^1  purpose,  and  no  recovery 
ooQld  b  -^  i^ad  thereon :  Huger  t>.  Boas, 
1  Harri^^  C501,  followed ;  Comly  t>.  Hil- 
legMs,  ^-*      Penn.  St.  Rep.,  132. 

A  wag^^^^  **«  to  whether  an  execution 

can  be  cf>J0-   -*6cted,  cannot  be  considered 

M  a  Nv^k^i^"  ^^  O^Pon  any  game  within  the 

^^Ti\ii^  f^f      the  statute.     But  as  be- 

V^«»\i  xVft     ^:>riginal  parties  to  such  a 

traosaction,     -^  check  given  in  payment 

is  void,  as     M^^^^g  in ,  contravention  of 

Boaad  polic:^^  •   Broghner  v,  Meyer.  5 

Col.,lC    '^ 

A  wager  u«3fc>^  the  result  of  a  public 
election  is  vwi^^l  •  Willis  tj.  Hoover,  9 
Oregon,  418  •  :^^arper  t>.  Grain,  86  Ohio 
at..R./^38.  ' 

Money  lent  "b^^  ^^^  player  to  another, 
for  the  purpoac^    ^^  g^iimua,  cannot  be 
recovered,  tbou^ix^    it  be  admitted  that 
the  game  was  zBOi  an  illegal  game  : 
RiUshie  V.  Eckw^^d,  5  Wy.,  Webb  & 
A'B.  Vict  R.  (Lavm^l  98. 
There  Is  a  d/sC^  J^ction  between  an 
«<?^ionm  «Lf&Txii&ii<^^  of  an  illegal  con- 
^rnct,  and  vrlietQ  ^/a«  action  proceeds 
'^Ta  disaffirmance  of    ^nch  contract.     In 
the  first  case,  such  ax^  *^tion  can  in  no 
instance  be  maintain <=^<^'  ^°*  ^°  the  lat- 
ter, the  authorities  a:*^  in  favor  of  re- 
covering back  moneys  P**^'  where  the 
contact  Va  void  as  ag^^^*  public  pol- 


icy, If  such  contract  has  not  been  exe- 
cuted, and  the  plaintiff  seeks  to  dis- 
affirm his  contract :  Willis  «.  Hoover, 
9  Oregon,  418. 

Under  the  statute  of  New  York,  an 
action  lies  against  the  stakeholder,  even 
though  he  have  paid  over  the  money 
to  the  winning  party  with  the  author- 
ity and  consent  of  the  depositor : 
Mahony  v.  O'Callaghan,  88  N.  Y. 
Super.  Ct.  R..  461. 

where  an  illegal  wager  is  made,  the 
parties  to  it  may,  before  the  wager  is 
decided,  recover  their  stakes  from  each 
other  or  the  stakeholder;  but  after 
the  money  has  been  lost  and  won  and 
the  result  generally  known,  neither 
party  should  be  heard  in  a  court  of 
justice  :  Gridley  v.  Dorn,  57  Cal.,  78. 

When  money  has  been  deposited  as 
a  wager,  with  the  opposite  party,  it 
may  be  recovered  back  from  him  at 
any  time  before  the  event  has  happened 
upon  which  the  wager  was  made  ;  and 
against  a  stakeholder  at  any  time  be- 
fore the  money  has  been  paid  to  the 
winner,  either  before  or  after  the  event 
has  transpired,  and  even  where  the 
stakeholder  paid  the  money  over  to  the 
winner  after  notice  not  to  do  so : 
Willis  V.  Hoover,  9  Oregon,  418. 

In  the  game  of  *'  poker,"  each  party 
plays  for  himself.  Therefore,  under 
the  gaming  act  of  Missouri,  if  there  be 
no  conspiracy  of  two  or  more  to  cheat 
another  player  and  no  agreement  to 
divide  the  winnings,  a  joint  action  can- 
not be  maintained  against  them  by  the 
loser  to  recover  the  amount  of  his 
losses.  Tlie  action  lies  only  against 
the  winner:  Lathem  v.  Agnew,  70 
Mo.,  48. 

A  contract  to  speculate  in  margins, 
without  any  intention  to  deliver  the 
article  contracted  for,  but  merely  to 
pay  the  difference  between  the  con- 
tract and  market  price,  is  illegal  and 
void :  Note  by  Mr.  Wharton,  3  Mc- 
Crary,  533 ;  Mr.  Stewart's  note,  36 
N.  J.  Eq.,  49. 

Oanada,  Lower ;  Fen  wick  v.  Ansell, 
5  Leg.  News,  290 ;  Shaw  v.  Carter,  26 
L.  C.  Jur.,  151. 

niinois :  Colderwood  v,  McCrea,  11 
Bradw.,  543. 

India :  Contra,  Thackoorseydass  t). 
Cupporchund,  4  Moore's  Ind.  App., 
339 ;  Pettambudass  v.  Thackoorsey- 
dass, 5  id.,  109  ;  Chotayloll  v.  Kaisree- 
chund,  6  id.,  251. 
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Iowa :  Gregory  v.  Wattowa,  78  Iowa, 
713  ;  Melcbert  v.  American,  etc,  3  Mc- 
Crary,  521,  633  n.,  11  Fed.  Repr.,  193. 

IiouiBiana  :  Suecession  of  Condon,  1 
McGloin.  851. 

Michigan :  Shaw  v.  Gark,  49  Mich., 
884. 

Miasouil :  Contra,  under  statute  of 
this  State:  Third,  etc.,  v.  Harrison,  3 
McCrary,  316. 

WiaconBin :  Everingham  v.  Meig- 
ban,  55  Wise.,  854. 

On  the  trial  of  a  suit  upon  a  promis- 
sory note,  in  which  one  of  the  defences 
was  that  the  note  was  given  for  money 
due  and  owing  upon  a  gambling  con- 
tract, for  the  purchase  of  options  on 
the  board  of  trade,  the  court  asked  one 
of  the  plaintiffs,  who  was  a  witness  in 
the  case,  if  there  was  no  understanding 
between  him  and  the  defendant  that  he 
was  to  furnish  pork  or  grain,  and 
whether  the  whole  of  the  transaction, 
from  beginning  to  end,  was  not  merely 
to  charge  the  defendant  with  the  dif- 
ferences that  might  have  grown  out  of 
the  transactions  :  Held,  that  there  was 
no  s|>ecial  objection  to  the  questions : 
Kreigh  v.  Sherman,  105  Ills.,  49. 

While  the  sale  of  goods,  to  be  deliv- 
ered at  a  future  day,  is  valid,  although 
the  vendor  neither  has  the  goods  in  his 
possession  nor  has  contracted  for  the 
purchase  of  them,  nor  has  any  expecta- 
tion of  acquiring  them  except  by  pur- 
chase at  some  time  before  the  day  of 
delivery  ;  yet,  if  from  the  nature  of  the 
transaction  and  the  circumstances  at- 
tending it,  whatever  may  be  the  form 
of  the  contract,  it  is  apparent  that  the 
parties  did  not  intend  either  a  purchase 
or  sale,  or  a  delivery  of  the  goods,  but 
that,  at  the  time  appointed  for  delivery, 
the  transaction  should  be  closed  upon 
the  basis  of  the  then  market  price,  the 
losing  party  paying  to  the  other  the 
difference, — such  a  transaction  is  a 
wager,  and  is  void  at  common  law. 
In  the  absence  of  a  statute  pronouncing 
future  contracts  which  are  mere  wagers 
illegal  and  void,  the  general  rule  is 
that  where  a  party  makes  such  con- 
tracts through  a  broker,  for  a  commis- 
sion only  which  is  payable  in  any 
<*vent,  whether  loss  or  gain  result  to 
Uit^  principal,  such  broker  having  no 
imprest  in  the  contracts,  the  principal 
is  bound  to  reimburse  the  broker  for 
iLdrances  made  for  him,  if  he  subse- 
quently execute  his  note  or  bill  there- 


for, or  make  an  express  promise  to  psj 
them,  or  if,  with  full  knowledge  of  the 
fact*  and  without  objection,  he  permits 
the  transaction  to  proceed.  The  stat- 
utes of  this  State  (Code,  §2181,)  pro- 
nounces all  contracts  founded  in  whole 
or  in  part  on  a  gambling  considera- 
tion, void ;  and  under  its  operation 
negotiable  instruments  made  upon  t 
gaming  consideration,  or  for  a  wager, 
are  void,  even  in  the  hands  of  an  inno- 
cent holder  for  value. 

If  a  party  employ  a  broker  to  make 
for  him  contracts  for  the  future  deliv- 
ery  of  cotton,  and  gives  to  such  broker 
his  acceptance  of  a  bill  of  exchange  to 
be  discounted  and  used  in  making  such 
contracts  ;  and  if  at  the  time  it  was  his 
purpose,  as  was  known  to  the  broker, 
neither  to  actually  buy  nor  sell  cotton, 
nor  to  receive  or  deliver  it,  but  simply 
to  stake  margins  to  cover  differences  in 
price,  and  on  final  settlement,  merely 
to  receive  or  pay  the  difference  between 
the  contract  price  and  the  market 
value  price  at  the  time  fixed  bytha 
contract  for  delivery, — the  considera- 
tion of  the  bill  of  exchange  would  rep- 
resent a  loan  or  advance  of  money  to 
bet  or  stake  as  a  wag^r  on  the  future 
price  of  cotton :  and  if  the  contract 
further  contemplates  that  the  money  is 
to  be  advanced  and  loaned  in  this  Sute 
upon  transactions  to'  be  made  here,  the 
bill  of  exchange  would  fall  within  the 
interdiction  of  the  statute,  and  woald 
be  void  in  the  hands  of  an  innocent 
holder  for  value  :  Hawley  v.  Bibb,  68 
Ala.,  52. 

When  it  is  the  intention  of  the  parties 
to  contracts  for  the  sale  of  commodities 
that  there  shall  be  no  delivery  thereof, 
but  that  the  transactions  shall  be  ad- 
justed and  settled  by  the  pajrment  of 
differences,  such  contracts  are  void. 

It  is  the  duty  of  the  courts  to  scruti- 
nize very  closely  contracts  for  future 
delivery;  and  if  the  circumstances  are 
such  as  to  throw  doubt  upon  the  ques- 
tion of  the  intention  of  the  parties,  it  is 
not  too  much  to  require  a  party  claiming 
rights  under  such  a  contract  to  show, 
affirmatively,  that  it  was  made  with 
actual  view  to  the  delivery  and  receipt 
of  the  commodity. 

As  the  evidence  in  this  case  estab- 
lishes the  fact  that  the  parties  did  not 
intend  the  actual  delivery  of  the  corn 
contracted  for,  but  did  intend  to  spec- 
ulate upon  the  future  market  and  to 
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settle  the  profit  or  loss  of  defendant 
upon  the  basis  of  the  prices  of  grain  on 
the  3d  of  May,  1881,  as  compared  with 
the  prices  at  which  defendant  con- 
tracted to  sell,  the  contracts  sued  upon 
are  void  and  plaintiff  cannot  recover: 
Cobb  V.  Prell.  15  Fed.  Repr.,  77,  Oir. 
Ct.  Kans.;  22  Am.  L.  Reg.  (N.S.),  6(», 
612  note. 

One  who  lends  or  advances  money  to 
be  used  for  the  purpose  of  making  a 
corner  in  wheat,  cannot  recover  it  back 
by  any  legal  measures :  Raymond  v. 
Leavitt,  46  Mich.,  447. 

A.  directed  B.,  a  stockbroker,  to  sell 
on  his  account  five  hundred  shares  of 
stock  "short."  It  did  not  appear 
whether  A.  owned  the  stock  or  not. 

He  gave  no  certificate  to  B. ,  and  ar- 
ranged with  him  that  there  was  to  be 
no  actual  delivery  of  the  stock  between 
them,  but  that  A.  was  to  protect  B. 
from  loss  if  the  market  value  of  the 
stock  advanced,  and  receive  the  differ- 
ence in  value  from  B.  if  it  declined. 

There  was  no  agreement  that  6. 
should  not  make  actual  delivery  of  the 
stock  he  was  instructed  to  sell.  B. 
sold  accordingly,  and  afterward  the 
price  rose.  B.  then  borrowed  from  a 
fellow  broker  the  necessary  certificates 
to  make  delivery,  and  did  deliver  them, 
and  received  payment  therefor  through 
Ills  clearing-house  sheet.  The  price 
still  rising,  B.  subsequently  bouffht  on 
A.'s  order,  five  hundred  like  snares, 
to  make  good  his  loan,  receiving  them 
and  paying  for  them  also  through  his 
clearing-house  sheet.  He  paid  also  to 
the  lender  the  amount  of  an  intermedi- 
ate dividend  on  the  stock.  In  an  ac- 
tion by  B.  against  A.,  to  recover  the 
amount  expended  for  A.'s  use  in  those 
transactions, — Held,  that  the  facts  dis- 
closed stamped  the  transaction  as  a 
mere  gambling  contract  between  the 
plaintiff  and  the  defendant,  which  was 
contrary  to  the  policy  of  the  law,  and 
that  therefore  the  former  was  not  en- 
titled to  recover:  Dickson's  Executor 
f>.  Thomas,  97  Penn.  St.  R.,  278. 

Wlien  a  person  enters  into  stock 
gambling  transactions  through  the 
medium  of  a  broker,  he  will  be  deemed 
to  be  dealing  with  such  broker  as  a 
principal  and  not  as  an  agent. 

Where  a  minor  of  limited  means  em- 
barks in  stock  transactions  to  a  large 
amount  by  way  of  margins,  the  court 
will,  even  in  the  absence  of  direct  evi- 


dence that  he  did  not  intend  to  receive 
or  deliver  the  stock  bouc^ht  or  sold  on 
his  behalf,  infer  that  such  was  not  his 
intent,  and  will  therefore  stamp  the 
contract  as  a  wagering  contract  merely, 
contrary  to  the  policv  of  the  law,  and 
void  ab  initio.  Where  the  whole 
amount  deposited  by  the  minor  as  mar- 
gins is  lost  in  such  transactions,  he  is 
at  liberty  to  recover  back  at  any  time, 
from  the  brokers  employed  by  him,  the 
amount  so  deposited. 

The  doctrine  that  where  an  infant  has 
executed  a  contract  and  has  enjoyed 
the  benefit  of  it,  and  afterwards  on 
coming  of  age  seeks  to  avoid  it,  he 
must  first  restore  the  consideration 
which  he  has  received,  that  he  cannot 
have  the  benefit  of  the  one  side  with- 
out restoring  the  equivalent  on  the 
other,  may  and  certainly  does  apply  in 
certain  cases,  but  as  a  general  rule  is 
unsound. 

It  certainly  has  no  application  to  the 
present  case :  Buchizky  «.  DeHaven, 
07  Penn.  St.  R.,  202. 

The  intent  to  wager  may  be  implied, 
and  circumstantial  evidence  is  admissi- 
ble to  show  its  character.  The  courts 
are  not  bound,  in  these  cases,  by  the 
form  or  expressions  of  the  contract, 
nor  by  cotton  exchange  rules.  The 
fact  that  the  parties  were  in  no  condi- 
tion to  make  or  accept  deliveries  is  com- 
petent :  Succession  of  Condon,  1  Mc- 
Gloin  (La.),  351. 

In  determining  whether  a  contract  is 
illegal,  the  entire  contract  on  both 
sides  will  be  considered,  and  if  the 
consideration  is  illegal  no  part  of  it 
will  be  enforced.  One  part  cannot  be 
disregarded  and  the  other  enforced:  St. 
Louis,  etc.,  V.  Mathers,  105  IllSi,  257. 

Where  the  question  is  whether  the 
transaction  is  a  btma  fide  sale  or  a  spec- 
ulation in  margins,  it  is  competent,  in 
ascertaining  the  intention  of  the  par- 
ties, to  show  how  they  were  in  the 
habit  of  dealing  together  in  respect  to 
like  transactions  prior  to  the  one  in 
controversy  :  Colder  wood  r.  McCrea,  11 
Bradw. ,  548  ;  Succession  of  Condon,  1 
McGloin  (La.),  851. 

No  compromise  by  the  parties  of 
differences  in  respect  to  clearly  illegal 
contracts  and  transactions  can  purge 
them  and  produce  a  valid  claim  :  Ev- 
eringham  v.  Meighan,  55  Wise.,  854. 

See  Mr.  Stewart's  note,  36  N.  J. 
Eq..  49. 
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Except  a  negotiable  promissory  note 
transferred  to  an  innocent  bona  fide 
holder:  Third,  etc.,  u.  National,  etc., 
8  McCrary,  316;  Shaw  v.  Clark,  49 
Mich.,  384;  Brughner  v.  Meyer,  5 
Col.,  71. 

If  one  makes  a  contract  to  deliver 
grain,  or  other  produce,  during  a 
future  month  at  a  fixed  price,  unless 
there  be  an  intent  not  to  deliver  it,  but 
merely  to  speculate  in  margins  and  to 
pay  the  difference  between  the  contract 
price  and  the  market  price,  without  a 
delivery  of  the  article  speculated  in, 
the  agreement  is  not  invalid  or  illegal : 
Mr.  Wharton's  note,  8  McCrary,  533  ; 
Mr.  Stewart's  note,  36  N.  J.  Eq.,  49. 

niinoia  :  Colder  wood  v.  McCrea,  11 
Bradw.,  543. 

Iowa :  Gregory  v.  Watt,  12  N.  W. 
Repr.,  726.  58  Iowa,  711 ;  4  W^isc.  Leg. 
News,  378 ;  Murray  o.  Ocheltree,  15 
Cent.  L.  J.,  434. 

New  Jersey  :  Baldwin  v.  Flagg,  86 
N.  J.  Eq.,  48. 

New  York :  Enowlton  i>.  Fitcli,  52 
N.  Y.,  288 ;  White  v.  Smith,  54  id.,  522. 

See  Big«low  v.  Benedict,  70  N.  Y., 
202. 

United  States,  Circuit  and  District : 
Gilbert  v.  Granger,  8  Bissell  (Ills. 
Dist.),  214. 

A  man,  though  not  a  dealer  in  wheat, 
may  lawfully  employ  a  broker  on  an 
exchange  to  sell  wheat  for  him,  for  de- 
livery at  a  future  time,  and  to  execute 
the  contract  for  him  by  purchasing  in 
the  market  the  wheat  for  delivery  when 
the  time  for  delivery  arrives,  or  by 
settling  with  the  purchaser  upon  pay- 
ment of  the  difference  between  the 
contract  price,  if  the  purchaser  shall 
waive  the  execution  of  the  contract  by 
the  delivery  of  the  wheat  according  to 
its  terms.  To  render  such  a  contract 
unlawful,  it  must  appear  that  there  was 
a  contemporaneous  agreement  that  it 
should  not  be  executed  by  delivery,  but 
only  by  settlement  of  differences  :  Kent 
V.  Miltenberger,  16  Cent.  L.  J.,  433, 
St.  Louis,  Ct.  Appeals. 

When  contracts  are  valid  according 
to  their  terms,  the  burthen  is  on  de- 
fendant to  show  by  extrinsic  evidence 
its  invalidity :  Kent  v.  Miltenberger, 
16  Cent.  L.  J.,  433,  St.  Louis  Ct.  Ap- 
peals. 

As  to  when  a  security  to  a  broker  for 
difference  on  margins  may  be  enforced 


and  when  not,  see  Mr.  Stewart's  note, 
86  N.  J.  Eq.,49^1. 

The  plaintiffs,  as  brokers,  having 
made  for  defendant  lawful  contracts, 
as  his  agents,  which  contracts  they,  ss 
bis  agents,  executed  and  discharged  in 
a  lawful  manner,  in  consequence  of  all 
which  defendant  incurred  an  indebted- 
ness to  plaintiff?,  he  cannot  avoid  his 
liability  to  plaintiffs  by  setting  up  that 
his  intention  in  making  the  contract 
was  to  bet  upon  the  future  price  of 
grain,  and  not  to  buy,  and  that  plaintifis 
knew  this :  Kent  v.  Miltenberger,  1(S 
Cent.  L.  J.,  433,  St.  Louis,  Ct.  App. 

Brokers,  under  the  rules  of  the  ex- 
change in  which  the  dealings  were  bad, 
were  not  bound  to  settle  upon  the  basis 
of  a  fictitious  and  manipulated  market, 
and  can  charge  against  their  principal 
only  the  losses  which  they  sustained  by 
settling  in  the  average  market  for  the 
purposes  of  consumption  ;  and  it  is  a 
part  of  their  case  to  show  what  the 
market  price  of  the  wheat,  at  the  time 
of  the  delivery,  was  in  a  fair  market : 
Kent  f.  Miltenberger.  16  Cent.  L.  J.. 
433.  St.  Louis,  Ct.  App. 

Courts  of  law  will  not  assist  a  person 
to  recover  property  which  has  been 
lent,  given,  or  delivered  by  him  for  an 
illegal  purpose. 

Victoria  :  Cane  v.  Levy,  3  Victorian    • 
R.  (Law),  198. 

Where  property  is  conveyed  to  tms- 
tees  in  trust  for  the  benefit  of  a  railroad 
company,  under  a  contract  which  is 
contrary  to  public  policy  and  illegal, 
i.e.,  not  to  establish  any  station  or  de- 
pot within  three  miles  of  a  certain  place 
on  its  road,  a  court  of  equity  will  not 
aid  either  party  in  any  efforts  he  may 
make  to  reap  the  benefits  which  may 
flow  from  such  illegal  contract 

If  the  trustee  reconvey  to  the  grantor, 
the  railway  company  lias  no  remedy 
even  for  taxes  it  nas  paid  on  the  lots : 
St.  Louis,  etc.,  v.  Mathers,  105  Ilia., 
257. 

Foreign  insurance  companies,  doing 
business  in  Pennsylvania  without  hav- 
ing complied  with  the  provisions  of  the 
statute  relating  to  such  companies,  can- 
not set  up  their  turpitude  to  defeat 
actions  on  their  contracts  brought  by 
innocent  persons.  Tlie  statute  does 
not  impose  upon  the  insured  the  du^ 
of  seeing  that  the  insurer  and  his 
agents  luive  complied  with  the  statu- 
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tory  requirements :  Swan  «.  Water- 
town,  etc.,  96  Penn.  St.  R.,  37. 

The  maker  of  a  non- negotiable  note, 
discounted  with  a  national  bank,  can- 
not question  the  right  of  the  bank  to 
recover  on  it,  on  the  ground  that  na- 
tional banks  have  no  right  to  deal  in 
that  kind  of  paper :  Ij^tional  Bank  v. 
Gillian,  72  Mo..  77. 

So  a  mortgage  given  to  a  national 
bank  :  Oldham  v.  First,  etc.,  85  N.  C, 
240. 

Where  the  statute  law  of  another 
state  enters  into  an  agreement,  it  will, 
if  not  against  public  policy,  be  enforced 
in  a  sister  state :  Baiichor  v.  Gregory, 
9  Mo.  App.  a,  103. 

PlaintifiTs  intestate  holding  certain 
notes  of  the  defendant  put  them  in  a 
box  and  placed  them  in  defendant's 
keeping  (the  latter  not  knowing  the 
contents),  his  object  being  that  he 
might  swear  that  he  had  no  property, 
and  thus  evade  the  payment  of  an  obli- 
gation to  another  person.  Held,  plain- 
tiff was  entitled  to  recover  the  property: 
Mallett  V.  Swain,  56  Cal.,  171. 

Where  a  loan  of  money  is  to  be  se- 
cured by  a  conveyance  of  real  estate 
in  fee  to  the  lender,  with  a  lease  back 
for  a  specified  number  of  years,  with  a 
privilege  of  redemption  to  the  lessees 
at  the  expiration  of  the  term,  the  les- 
sees to  pay  a  ground  rent  equal  to 
eight  per  cent,  per  annum  on  the  money 
loaned,  such  security  is  in  equity  a 
mortgage  and  subject  to  taxation  under 
the  statute ;  and  a  promise  to  a  third 
person  to  pay  for  services  to  be  ren- 
dered in  obtaining  a  loan  to  be  thus 
secured,  is  not  void  as  being  contrary 
to  public  policy,  although  the  object 
of  the  lender  of  the  money  in  adopting 
such  form  of  security  was  to  evade 
taxation  upon  the  investment :  Patrick 
V.  Littell,  36  Ohio  St.  R.,  79. 

This  action  was  brought  to  foreclose 
a  mortgage  given  by  one  Wood  to 
Charles  F.  Nichols,  as  collateral  to  a 
bond  for  $7,000,  which  bond  provided 
that  the  money  was  to  be  received  by 
him  in  trust  for  Elizabeth  B.  Nichols, 
Mary  E.  Ball,  and  George  C.  Nichols. 
Two  thousand  seven  hundred  dollars 
of  the  $7,000  belonged  to  Elizabeth, 
$3,300  to  Mary,  and  $1,000  to  George. 
The  bond  and  mortgage  were  taken  in 
the  name  of  Charles,  because  Elizal)eth 
asd  Mary  were  unwilling  to  have  it 
taken  in  the  name  of  George  (as  he 

33  Eno.  Rep.  45 


was  a  stockholder  in  a  company  and 
liable  as  such  on  certain  of  its  guaran- 
tees), and  in  order  to  protect  the  prop- 
erty of  the  three  persons  from  any 
contingent  liabilities  thereon.  Another 
reason  for  so  taking  it,  was  the  unwil- 
lingness of  George  C.  to  have  his  name 
appear,  lest  it  might  subject  him  to  a 
taxation  which  he  considered  unjust. 
The  mortgagor  made  no  defence.  A 
subsequent  incumbrancer,  by  attach- 
ment and  judgment  against  the  mort- 
gagor, claimed  that  the  mortgage  was 
void  because  it  was  intended  to  hinder, 
delay  and  defraud  the  creditors  of 
Gfwrge,  and  for  the  reason  that  it  was 
against  public  policy,  as  being  an  at- 
tempt to  escape  taxation. 

Held,  that  neither  of  these  defences 
could  be  set  up  by  a  subsequent  incum- 
brancer after  tne  mortgagor  had  waived 
them  by  making  a  default. 

Quofre,  as  to  whether  even  the  mort- 
gagor could  have  availed  himself  of 
themt  Nichols  t).  Weed,  etc.,  27  Hun, 
200. 

In  an  action  against  the  maker  of  a 
promissory  note  given  as  the  consider- 
ation of  a  conveyance  received  for  the 
purpose  of  aiding  the  grantor  to  delay 
his  creditors,  the  fraud  cannot  be  set 
up  in  defence :  Butler  9.  Moore,  73 
Maine,  151. 

The  violation  of  the  marriage  obli- 
gations by  a  married  woman  by  com- 
mitting adultery,  and  becoming  preg- 
nant by  one  not  her  husband,  under  an 
allied  promise  of  marriage,  cannot  be 
made  the  foundation  for  a  consideration 
to  support  a  promise  by  her  seducer  to 
make  a  will  giving  her  and  the  child 
all  his  property,  and  a  court  of  equity 
will  not  specifically  enforce  such  an 
agreement,  even  if  such  an  agreement, 
founded  on  a  proper  consideration,  is 
enforcible :  Drennman  «.  Douglas,  102 
Ills.,  841. 

An  agreement  in  consideration  of 
future  illicit  cohabitation  between  a 
man  and  a  woman  is  void,  and  past 
cohabitation  does  not  form  an  adequate 
consideration  for  a  promise  not  under 
seal,  even  if  it  does  when  made  under 
seal. 

A  promise  by  a  putative  father  to 
support  his  illegitimate  child,  may  be 
supported  and  sanctioned  from  his 
legal  liability  for  such  support,  but 
there  being  no  legal  liability  to  make 
such   child   an    heir,    a   promise    or 
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agreement  to  do  so,  made  with  the 
mother,  must  have  a  valuable  consid- 
eration for  its  support.  In  such  case 
the  surrender  of  the  child,  by  the 
mother  to  the  father,  to  be  provided 
for,  being  beneficial  to  the  mother 
rather  than  detrimental,  and  an  incon- 
venience to  the  father,  does  not  consti- 
tute a  valuable  consideration  for  an 
agreement  of  the  father  to  make  the 
child  his  heir-at-law  :  Wallace  v.  Rap- 
pleye,  108  Ills.,  229. 

A  complaint  by  a  woman  for  her  own 
seduction,  which  shows  by  its  aver- 
ments that  she  was  induced  to  yield 
her  person  to  the  defendant  by  the 
promise  of  a  pecuniary  consideration 
which  he  has  refused  to  perform,  such 
contract  being  immoral  and  vicious,  is 
against  public  policy  and  void,  is  bad 
on  demurrer  :  Wilson  v.  Ensworth,  85 
Ind.,  899. 

A  contract  to  marry  would  be  differ- 
ent and  constitute  a  sufficient  induce- 
ment and  legal  contract:  Wilson  v, 
Ensworth,  85  Ind.,  405;  Kenyon  v. 
People,  26  N.  Y.,  203  ;  Kurtz  «.  Frank, 
76  Ind.,  594 

A  promise  to  marry  a  woman  by  one 
having  connection  with  her,  that  if  he 
get  her  with  child  he  will  marry  her, 
is  legal  :  Hotchkins  v.  Hode,  88  Barb., 
117;  Wells  v.  Padgett.  8  id.,  325; 
Kniffen  v.  McConnell,  30  N.  Y.,  285. 

See  Whitney  v.  Elmer,  60  Barb.,  250, 
262  ;  1  Bish.  Mar.  and  Div.,  §^  263-5  ; 
Callahan  v.  State,  63  Ind.,  199,  202 ; 
Steinfield  v.  Levy,  16  Abb.  (N.S.),  26. 

Scrip  in  a  mining  company  was  lent 
to  a  person  to  enable  him  to  vote  at  a 
meeting  of  the  company.  Held,  that 
the  scrip  having  been  lent  for  an  ille- 
gal purpose,  could  not  be  recovered : 
Cane  v.  Levey,  3  Victorian  Rep.  (Law), 
198. 

N.  entered  into  a  verbal  contract 
with  D. ,  a  director  and  the  president  of  a 
national  bank,  to  buy  of  the  latter  114 
shares  of  stock  in  the  bank  at  $140  per 
share,  upon  the  condition  that  he  should 
be  made  cashier  of  the  bank.  After- 
ward D.  notified  N.  that  he  could  not, 
and  would  not,  comply  with  the  con- 
tract. Thereupon  N.  brought  his  ac- 
tion to  recover  damages  for  the  breach 
thereof.  Held,  the  consideration  of 
the  contract  being  against  public  pol- 
icy, the  contract  was  void,  and  N.  was 
not  entitled  to  recover  damages  :  Noel 
«.  Drake,  28  Kans.,  265. 


A  contract  between  two  stockholders 
in  a  corporation,  by  the  terms  of  which 
one,  in  consideration  of  a  sum  of  money 
paid  to  him  by  the  other,  agrees  to  vote 
for  a  certain  person  as  manager  of  ihe 
corporation,  and  also  to  vote  to  increase 
the  salaries  of  the  officers  of  the  corpon- 
tion,  including  |)iat  of  the  manager,  is 
void  as  against  public  policy,  unless  it 
is  assented  to  by  all  the  stockholders  of 
the  corporation  ;  and  whether  it  is  valid 
if  so  assented  to,  qiutre ;  Woodruff  t 
Wentworth.  133  Mass.,  309. 

The  property  owners  along  a  certain 
street  in  the  city  of  Chicago,  having  in 
contemplation  the  paving  of  the  street, 
were  negotiating  with  a  paving  con- 
tractor on  that  subject,  and  some  of  the 
owners  had  signed  a  contract  with  such 
contractor  for  the  doing  of  the  work. 
Pending  these  negotiations  ,a  second 
and  rival  paving  contractor  sought  to 
obtain  the  contract  for  himself,  solicit- 
ing the  owners  for  that  purpose.  Final- 
ly the  rival  contractors  oompromi^ 
their  respective  interests  in  the  matter 
by  the  withdrawal  of  the  one  first  men- 
tioned, and  the  agreement  on  his  part 
to  aid  in  securing  the  contract  for  his 
rival,  the  latter  agreeing  to  pay  to  the 
former  a  certain  sum  out  of  the  profits 
expected  to  be  realized  for  the  work. 
This  arrangement  was  consummated 
to  the  extent  that  the  one  who  was  to 
have  the  contract,  under  the  arrange- 
ment between  the  two  rival  contractors, 
did  secure  it  from  the  property  owners. 
That  was  brought  about  in  this  way: 
the  contractor  who  withdrew  from  the 
contest,  to  obtain  the  contract  for  the 
doing  of  the  work,  urged  those  of  the 
owners  who  had  sign^  the  agreement 
with  him  to  transfer  their  names  to  the 
other  contract,  and  at  a  meeting  of  the 
committee  of  the  property  owners  to 
consider  and  determine  upon  the  mat- 
ter, he  wrote  out  a  bid  for  the  work 
for  himself  and  a  lower  bid  for  the 
other  contractor  according  to  the  ar- 
rangement beforehand.  In  an  action 
to  recover  upon  the  agreement  made 
by  the  contractor  who  secured  the  con- 
tract to  do  the  work,  to  pay  to  the 
other  a  certain  sum  out  of  the  profits 
of  the  job  ;  it  was  held,  that  the  agree- 
ment sued  upon,  taken  in  conDection 
with  its  consideration,  was  against 
public  policy,  and  a  fraud  upon  the 
persons  who  were  to  pay  for  the  im- 
provement of  the  street,  and  therefore 


Vol.  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

707 

J.C. 

Trimble  v.  Hill. 

1879 

formed  no  valid  foundation  for  the 
action  :  Raj  «.  MacKin,  100  Ills.,  246. 

Defendant,  upon  receiving  his  ap- 
pointment as  the  attomej  of  a  tele- 
graph company,  agreed  that  if  tlie 
plaintiff  who  is  also  an  attorney  would 
assist  him  in  the  litigations  pending 
against  the  company,  ^e  would  by  way 
of  recompense  divide  the  salary  of  the 
office.  Held,  that  as  between  the  par- 
ties the  agreement  was  valid,  and  that 
it  neither  offended  public  policy  or 
good  morals  :  White  v.  Polhamus,  1 
City  Courts  Rep.,  421. 

A  candidate  for  office  cannot  be  held 
liable  on  his  promise  to  pay  a  certain 
sum  towards  meeting  the  expenses  of 
a  political  organization  in  enrolling 
voters,  for  room  rent,  etc.  Such  prom- 
ise having  its  support  upon  illegal  ex- 
penditures cannot  be  enforced :  Foley 
«.  Spier,  21  Daily  Reg.,  987,  affirmed 
16  N.  Y.  Weekly  Dig.,  171. 

A  contract  made  in  Ohio  prior  to  a 
nominating  convention  and  an  election, 
vrhich  was  in  substance,  that  if  the 
plaintiff  would  support  the  defendant 
for  nomination  and  election  to  the 
office  of  auditor  of  Henry  county, 
Ohio,  the  defendant  would,  if  nomi- 
nated and  elected  to  such  office,  em- 
ploy the  plaintiff  as  his  deputy  dur- 
ing the  term  of  such  office,  is  illegal 
and  void,  being  in  contravention  of  pub- 
lic policy,  A  contract  made  in  Ohio, 
after  the  defendant  had  been  both 
nominated  and  elected  to  the  office  of 
auditor  of  Henry  county,  Ohio,  which 
was  in  substance  that  the  defendant 
would  employ  the  plaintiff  as  his 
deputy  for  the  term  of  three  years,  and 
during  his  term  of  office,  and  would 
pay  to  the  plaintiff,  for  his  services, 
one  half  of  the  net  salary  and  fees  of 
the  office,  is  not  necessarily  illegal  or 
void. 

The  two  contracts  above  mentioned 
not  appearing  to  have  any  necessary 
connection  with  each  other,  and  it  not 
appearing  that  the  second  is  founded 
upon  the  first,  held,  that  the  first  will 
not  necessarily  render  the  second  ille- 
gal or  void:  Stout  v.  Ennis,  28  Eans., 
706. 

By  statute  of  this  State,  imposing 
penalties  for  violation  of  election  laws, 
it  is  a  misdemeanor  for  any  candidate 
for  an  elective  office,  with  intent  to 
promote  his  election,  or  for  any  other 


person  in  his  behalf,  to  furnish  enter- 
tainment or  money  to  procure  or  com- 
pensate voters,  or  to  contribute  money 
for  any  other  purpose  intended  to  pro- 
mote an  election  of  any  particular  per- 
son or  ticket  (1  R.  S.  [6th  ed.],  452, 
§  6),  except  for  defraying  the  expenses 
of  printing,  and  the  circulation  of  votes, 
handbills  and  other  papers  previous  to 
any  such  election,  or  for  conveying  sick, 
poor  or  infirm  electors  to  the  polls.  In 
an  action  to  recover  compensation  for 
making  certain  speeches  in  the  state  of 
Indiana,  under  an  alleged  employment 
by  defendant,  the  defendant  set  up,  as 
a  defence  in  his  answer,  that  "  the 
alleged  contract  was  and  is  against  the 
policy  of  the  common  law,  repugnant 
to  the  constitution  and  laws  of  the 
United  States,  against  public  policy 
and  void.  On  demurrer  to  this  de- 
fence : 

Held,  that  no  authority  had  been 
found  to  show  that  it  is  an  offence  at 
common  law  for  a  candidate  for  a 
national  office,  who  could  not  person- 
ally present  his  individual  views  of 
national  policy  over  a  wide  area  of 
constituency,  to  employ  and  compen- 
sate a  person  for  that  purpose. 

Held,  further,  that  the  pleadings  not 
showing  when  the  alleged  contract  was 
made,  but  all  agreeing  that  it  was  to 
be  fully  performed  in  the  State  of  In- 
diana, and  there  being  no  averment  in 
the  answer  that  the  alleged  contract  is 
void  by  the  law  of  that  State,  that  fact 
cannot  be  assumed,  and  the  penal  stat- 
utes of  this  State  have  no  extra  terri- 
torial jurisdiction:  Murphy  u.  English, 
64  How.  Pr.  Rep.,  362,  5  Month.  L. 
Bull.,  85. 

The  consideration  of  a  contract  must 
be  not  only  valuable  but  lawful ;  hence 
there  can  be  no  recovery  by  one  for  his 
time  and  services,  the  purpose  and 
tendency  of  whose  employment  was  to 
obstruct  the  administration  of  justice, 
by  influencing  state  witnesses  and  bv 
inducing  the  state's  attorney  to  hold 
back  in  the  discharge  of  his  official 
duty,  in  prosecuting  the  defendant 
charged  with  adultery:  Barron  v.  Tuck- 
er, 53  Verm.,  338, 

An  action  will  not  lie  to  recover  for 
lobby  services.  To  authorize  a  recov- 
ery for  services  to  procure  the  passage 
of  a  statute,  it  must  clearly  appear  that 
the  acts  performed  were  such  as  the 
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law  will  sanction  in  aiding  and  pro- 
moting legislative  action  :  Harris  v, 
gimonson,  28  Huu.  318. 

An  agreement  bj  wbich  a  physician, 
as  a  consideration  for  the  purchase 
from  him  of  a  drag  and  prescription 
business,  contracts  to  send  thereafter 
all  prescriptions  of  his  practice  to  the 
buyer  to  b^  filled,  is  not  unlawful,  and 
an  action  will  lie  to  recover  damages 
for  its  breach. 

An  allegation  of  a  breach  of  such 
agreement  in  substantially  the  words 
of  the  promise,  is  sufficient ;  the  neces- 
sary implication  therefrom  being  the 
existence  of  patients,  and  a  wilful  or 
negligent  omission  to  direct  or  recom- 
mend them  to  plaintiff:  Wardt).  Hogan, 
11  Abb.  New  Cases.  478. 

An  agreement  made  by  a  borrower  who 
is  the  proprietor  of  a  lager  beer  garden, 
to  buy  all  the  beer  used  by  him  at  such 
garden  from  the  lender,  who  is  a  lager 
beer  brewer,  until  the  loan  shall  be 
paid,  provided  the  lender  will  furnish 
such  beer  at  the  fair  market  price,  is 
not  usurious,  and  is  not  in  restraint  of 
trade;  Ebling  v.  Bauer.  17  N.  Y. 
Weekly  Dig.,  497,  30  Hun,  382. 

As  to  when  an  agreement  is  and 
when  it  is  not  void  on  account  of  an 
agreement  or  understanding  that  par- 
ties shall  not  bid  against  each  other  at 
a  public  sale,  see  Corning  v.  Pond,  29 
Hun,  129,  186;  Doolin  v.  Ward,  6 
Johns. ,  194  ;  W^ilbur  v.  How.,  8  id..  444; 
Thompson  v.  Davies,  13  id.,  112. 

An  agreement  between  two  tenants  in 
common  of  certain  real  property,  where- 
by, in  consideration  of  a  certain  sum, 
one  tenant  was  to  procure  the  foreclos- 
ure of  a  mortgage  on  the  common  prop- 
erty, and  at  the  foreclosure  sale  was  to 
refrain  from  bidding  upon  the  property, 
and  was  to  allow  the  other  tenant  to  pur- 
chase his  interest  without  competition 
from  him  is  not,  as  between  the  two 
tenants  in  common,  void  as  against 
public  policy,  for  the  reason  that  the 
consideration  was  a  forbearance  to  bid 
at  a  public  sale  under  a  judicial  decree : 
McKenna  v.  Bolger,  17  N.  Y.  Weekly 
Dig.,  431,  80  Hun,  384. 

The  court  will  enforce  an  agreement 
between  several  persons  in  the  same 
trade  for  the  purpose  of  dividing  the 
profits  of  all  business  obtained  by  any 
of  them,  so  as  to  avoid  competition  : 
Collins  f>.  Bobbins,  5  Wyatt,  Webb  & 
A'B.  (Eq.),  194. 


There  is  nothing  either  in  law  or 
morals  to  prevent  parties  from  UDiting 
together,  in  good  faith,  to  parchaso 
property,  whether  it  is  offered  at  pablie 
auction  or  advertised  for  sale  and  bids 
from  purchasers  are  invited  :  Smith  v. 
Ullman,  58  Md.,  183  ;  Hunt  t>.  Elliot, 
80  Ind.,  245. 

Defendant  executed  an  instrument, 
whereby  he  agreed  that  if  plaintiff 
withdrew  from  a  contemplated  par- 
chase  of  goods,  waived  his  opportunity 
and  did  not  buy  them,  that  be,  the  de- 
fendant, would  in  case  he  bought  them 
pay  plaintiff  $75.  Held,  that  it  was  a 
valid  contract,  that  the  rule  making 
void  agreements  not  to  compete  at  a 
public  sale  had  no  application :  McCul- 
lum  V.  Grossman,  1  City  Courts  Rep., 
423. 

An  agreement  with  an  attorney  at 
law  to  do  what  can  legally  be  done  to 
obtain  from  the  governor  a  pardon  or 
commutation  of  sentence  of  a  person 
convicted  of  a  crime,  is  not  unlawful 
and  the  attorney  can  recover  for  ser 
vices  rendered  thereunder. 

"  A  distinction  should  be  made  be- 
tween an  employment  of  this  kind  tod 
a  contract  to  procure  a  pardon  made  by 
a  person  who  is  not  an  attorney,  which 
latter  contract  is  illegal  :  4  N.  Y.,  457; 
7  Watts.  152.  Such  a  contract  would 
be  objectionable,  because  it  would  ap- 
pear on  its  face  that  the  means  to  be 
employed  were  influence  or  personal 
solicitation  or  some  others  equally  ob- 
jectionable, while  in  this  case  the  em- 
ployment is  to  perform  services  in  the 
line  of  the  employe's  profession,  which 
for  any  other  object  would,  be  unobjec- 
tionable :"  Bremsen  v.  Engler,  16  X. 
Y.  Weekly  Dig.,  559,  Superior  Court. 

As  to  the  legality  of  contracts  be- 
tween competing  lines  of  railways  to 
pool  the  receipts  of  their  business,  see 
16  West  Jur..  329. 

If  plaintiff's  act  was  induced  by  du- 
ress on  the  part  of  defendant,  plaintiff 
may  recover  notwithstanding  each  of 
them  intended  the  compounding  of  a 
felony,  or  the  stifling  of  a  prosecution 
of  the  act :  Haynes  i?.  Rudd,  17  X.  Y. 
Weekly  Dig.,  482,  30  Hun,  237. 

The  duress  which  will  enable  one  to 
avoid  his  contract  and  recover  money 
paid,  must  be  threats  or  actual  violence 
Buchanan  «.  Sablien,  9  Mo.  App.,  552 

Mere  vexation  and  annoyance  leading 
to  the  execution  and  acknowledgment 
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of  a  conveyance  of  land  in  trust  for  the 
grantor  and  his  heirs,  is  not  sufficient 
to  establish  such  duress  or  to  avoid  the 
deed,  unless  it  be  further  shown  that 
the  grantor's  mind  was  in  that  condi- 
tion that  by  reason  of  such  vexation 
and  annoyance  a  state  of  insanity  was 
produced  which  existed  at  the  time  of 
the  execution  and  acknowledgment : 
Broweru  Callendar,  105  Ills,,  88. 

Mere  angry  or  profane  words,  or 
strong  and  earnest  language,  will  not 
constitute  such  duress  as  will  relieve  a 
party  from  his  contract ;  for  duress  by 
threats,  which  will  avoid  a  contract, 
only  exists  where  such  threats  excite, 
or  may  reasonably  excite,  a  fear  of 
some  grievous  wrong,  as  bodily  injury 
or  unlawful  imprisonment :  Adams  «. 
Stringer,  78  Ind.,  175. 

Refusal  to  perform  a  contract,  and  the 
exaction  of  a  higher  price  is  not  legal 
duress  :  Goebel  v.  Alexander,  47  Mich., 
489. 

An  appeal  bond,  instead  of  following 
the  statutory  requirement,  "  that  the 
appellant  shall  prosecute  his  appeal  to 
effect,  and  if  he  fail  to  make  his  plea 
good,  shall  answer  all  damages  and 
costs,"  superadded  the  words  "  that  he 
shall  pay  for  the  use  and  detention  of 
the  property  covered  by  the  mortgage 
in  controversy  during  the  pendency  of 
the  appeal."  In  an  action  on  the  bond, 
held  (distinguishing  from  those  in 
which  official  bonds,  and  bonds  given 
to  the  government  for  the  purpose  of 
enjoining  some  office  or  privilege,  have 
been  sustained  as  contracts  at  common 
law),  that  these  words  must  be  rejected, 
and  the  bond  construed  as  having  its 
proper  and  ordinary  legal  effect,  the 
judge  taking  it  having  no  right  to  exact 
such  an  addition  to  the  condition  of  an 
appeal  and  supersedeas  :  Eouutze  v, 
Omaha,  etc.,  107  U.  S.  R.,  378. 

Threats  to  withhold  the  payment  of 
a  debt,  or  to  refuse  the  performance  of 
a  contract,  or  to  do  an  injury  which  may 
at  once  be  redressed  by  legal  process  is 
not  duress :  Tucker  v.  State,  72  Ind., 
242. 

Money  paid  to  prevent  the  exposure 
of  the  payer's  conduct,  whether  crimi- 
nal or  otherwise,  cannot  be  recovered 
in  equity:  Hoyt  v,  Dewey,  50  Verm., 
465. 

It  is  no  defence  to  a  note  made  pay- 
able to  an  attorney  of  the  owner,  that 
the  vAtomey  feUsely  represented  that  his 


client  had  a  cause  of  action  against  the 
maker  for  criminal  intimacy  with  the 
client's  wife,  and  had  papers  in 
the  hands  of  an  attorney  at  Piqua, 
Ohio,  to  begin  suit  for  $20,000.  unless 
a  compromise  could  be  made,  etc.  The 
defendant  being  necessarily  cognizant 
of  the  facts,  had  no  right  to  be  in- 
fluenced by  such  representations. 

It  is  a  good  defence  to  a  suit  on  a 
note  given  in  settlement  of  damages 
claimed  for  criminal  intimacy  with  the 
wife  of  the  payee,  that  as  a  part  of  the 
settlement  the  parties  agreed  in  writing 
that  the  note  should  be  void  if  the 
payee  should  ever  speak  of  such  inti- 
macy, and  that  he  had  broken  this 
agreement:  Wells u.  Sutton,  85  Ind., 70. 

A  peddler  was  informed  that  he 
would  not  be  allowed  to  sell  oil  in  the 
town  of  Dartmouth  without  a  license, 
and,  rather  than  stop  his  business  or 
contest  the  right,  he  paid  the  fee. 

The  county  judge  held  that  the 
money  having  been  paid  voluntarily, 
could  not  be  recovered. 

Held,  reversing  this  judgment,  that 
the  money  could  be  recovered  back  un- 
der the  count  for  money  had  and 
received :  Hancock  v.  Town  of  Dart- 
mouth, 2  Nova  Scotia  L.  R.,  129. 

Money  paid  or  property  conveyed 
under  duress,  or  upon  fraudulent  in- 
ducement, may  be  recovered  in  equity. 
Thus,  H.,  who  had  long  been  on  terms 
of  friendly  intimacy  with  D.,  a  female 
neighbor,  made  an  assault  on  her  in 
her  own  house,  with  intent  to  ravish. 
He  had  already  on  several  occasions 
passed  the  limits  of  conventional  pro- 
priety in  his  intercourse  with  her,  in- 
viting her  by  act  and  innuendo  to  an 
adulterous  intercourse  with  him,  and, 
several  weeks  before  the  lime  in  ques- 
tion, had  made  a  like  assault  upon  her. 
There  was  no  apparent  change  in  the 
intimacy  existing  between  them  down 
to  the  time  of  the  second  assault,  which 
was  made  at  a  meeting  to  which  D.  had 
agreed  in  the  expectation  that  H. 
would  assail  her  chastity,  and  that, 
under  the  observation  of  a  person 
whom  she  had  admitted  into  an  ad- 
joining apartment  as  a  witness,  accord- 
ing to  pre-arrangement.  Immediately 
after  the  second  assault,  D. ,  appearing 
to  be  in  great  distress  of  mind,  sum- 
moned B.,  her  brother,  who,  acting  in 
his  sister's  behalf,  invited  H.  to  an  in- 
terview, and  there  charged  him  with 
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an  attempt  to  outrage  bis  sister's  per- 
son, and  told  him  that  slie  proposed  to 
pursue  him  with  such  appliances  as 
the  law  would  afford,  unless  he  gave 
her  a  large  sum  of  money  in  compen- 
sation. The  following  day  H.  paid  a 
sum  of  money  and  conveyed  property 
to  B.,  for  the  use  of  D.  H.  filed  a  bill 
against  D.  and  B.,  to  recover  the  money 
and  property : 

Held,  that  as  the  distress  of  D.  was 
feigned,  the  money  and  property  were 
procured  by  both  fraud  and  duress, 
and  that  defendants-  8h6uld  repay  and 
reconvey  the  same :  Hoyt  v.  Dewey, 
60  Verm.,  465. 

As  to  law  of  duress,  see  15  Cent.  L. 
J..  262;  1  Kentucky  Law  Repr.,  187; 
82  N.  J.  Eq.,  51  note ;  20  Amer.  L. 
Reg.  (N.S.),  665  note  ;  21  id.,  115  ;  22 
id.,  190. 

As  to  duress  per  minas,  that  is  re- 
stricted to  fear  of  loss  of  life,  or  of 
remediless  injury  to  the  person,  or  of 
imprisonment :  Co.  Lit.,  253b  ;  2  Inst., 
488.  But  duress  by  threats  of  impris- 
onment must  be  such  as  to  excite  a 
reasonable  fear  of  inmiediate  imprison- 
ment. We  do  not  think  that  a  threat 
of  prosecution  addressed  to  a  man  con- 
scious of  innocence,  is  such  a  threat  as 
would  induce  in  any  man  of  ordinary 
firmness  an  overwhelming  fear  of  im- 
mediate imprisonment.  Had  the  proper 
preliminary  steps  been  taken,  an  affi- 
davit been  made  before  a  magistrate  or 
an  information  been  filed,  or  had  pro- 
cess issued,  the  case  might  be  different. 
But  we  are  not  aware  of  any  case  in 
which  threats  of  imprisonment  have 
been  held  to  constitute  duress,  where 
the  threat  was  not  accompanied  at 
least  with  the  statement  that  the  pros- 
ecution had  been  begun,  and  that  the 
parties  had  thus  the  means  immediate- 
ly at  hand  of  procuring  the  instant  ar- 
rest and  imprisonment  of  the  person 
threatened :  Harman  v.  Harman,  61 
Me..  227. 

Nor  is  fear  of  imprisonment  alleged 
distinctly  in  the  petition.  Fear  of  dis- 
grace, and  of  prosecution,  and  of  pub- 
lic exposure  is  alleged,  but  not  fear  of 
immediate  imprisonment. 

An  attempt  to  collect  a  private  claim 
by  a  resort  to  a  criminal  proceeding  is 
undoubtedly  specially  odious,  and  the 
compounding  of  a  felony  is  a  crime 
against  society  ;  but  it  does  not  there- 
fore follow  that  a  threat  of  criminal 


proceedings  constitutes  duress  per  m- 
nas.  An  arrest  by  legal  warrant  on  a 
criminal  charge  to  compel  satisfaction 
of  a  debt  may  also  be  a  misuse  of  pro- 
cess, and  an  illegal  arrest,  as  respects 
the  person,  knowingly  perverting  the 
machinery  of  the  law  to  his  private 
end  ;  but  we  do  not  see  that  that  helps 
the  matter  at  all.  In  the  present  case 
there  was  no  arrest. 

It  is  also  true  that  circumstances  of 
extreme  necessity  and  distress,  thoagli 
not  presenting  a  case  of  legal  dares, 
may  so  overcome  free  agency,  in  some 
particular  instance,  as  to  justify  a  court 
of  equity  in  setting  aside  a  contract 
made  under  such  circumstances,  on  ac- 
count of  the  fraud  practised  upon  one 
who  has  been  morally  chained  down 
and  deprived  of  the  full  exercise  of  his 
faculties  of  mind  and  will :  Buchanan 
V.  Sahlein,  9  Mo.  App.,  558,  559. 

To  constitute  duress,  an  imprison- 
ment must  be  tortious  and  without 
lawful  authority,  or  by  an  abase  of 
lawful  authority  :  McDonald  v.  Carl- 
ton, 1  New  Mexico,  172;  Heaps  e.  Don- 
ham,  95  Ills..  584  ;  Kneeshaw  t.  Col- 
lier,  30  U.  C.  Com.  PL,  265 ;  Compton 
V.  Bunker,  90111s.,  301. 

Threats  of  a  lawful  prosecution  pur- 
posely, resorted  to  for  the  purpose  of 
overcoming  the  will  of  the  party  threat- 
ened, by  intimidating  or  terrifying 
him,  amount  to  such  duress  as  wiU 
avoid  a  contract  thereby  obtained: 
Haynes  v.  Rudd.  17  N.  Y.  Weekly  Dig., 
482,  80  Hun  237. 

Imprisonment  under  regular  and  law- 
ful process  upon  probable  cause  and 
without  malice,  does  not  constitute 
duress  so  as  to  invalidate  a  contract  en- 
tered into  by  the  prisoner  to  procure 
his  freedom,  unless  he  has  been  in- 
duced thereto  by  unlawful  force  or  pri- 
vation :  McDonald  v.  Carlton,  1  New 
Mexico,  172. 

A  gold  refiner,  on  being  accused,  con- 
fessed that  he  had  taken  gold  intrust- 
ed to  him  by  his  employers  to  refine. 
While  under  arrest  at  the  police  sta- 
tion, he  agreed  to  make  restitution  by 
giving  a  mortgage  on  his  lands  for  the 
amount  which  he  admitted  he  had 
taken,  and  accordingly  gave  such  mort^ 
gage,  which  was  drawn  by  a  lawyer  and 
duly  acknowledged  by  him  and  his 
wife. 

He  was  afterwards  indicted  for  the 
offence,  pleaded  guilty  and  was  sen- 
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ienced.  On  foreclosure,  held,  that 
the  mortgage  was  not  void  on  the 
ground  of  duress  :  Smillis  t.  Smith,  32 
^.  J.  Eq.,  51. 

If  an  agreement  of  settlement  be  pro- 
cured by  threats  of  criminal  prosH^ution 
it  may  be  avoided,  but  a  threat  of  le- 
gal process,  even  including  arrest  and 
imprisonment,  is  not  sufficient  to  con- 
stitute duress  :  Dunham  «.  CJriswold, 
16  N.Y.  Weekly  Dig.,  501;  S.C.,mem. 
29  Hun,  277. 

The  plaintiff  being  indebted  to  the 
defendant  in  the*  sum  of  $71,  for  two 
notes,  which  had  been  forged  by  the 
plaintiff  and  transferred  to  the  defend- 
ant, it  was  agreed  that  a  wagon  be- 
longing to  the  plaintiff,  and  then  in 
possession  of  the  defendant,  should  be 
exposed  for  sale  at  public  auction,  and 
that  the  plaintiff  should  not  forbid  the 
sale,  and  the  defendant  agreed  in  con- 
sideration thereof,  to  surrender  the 
notes.  The  wagon  was  accordingly 
sold  and  purchased  by  the  defendant, 
who  surrendered  the  notes  to  the  plain- 
tiff, by  whom  they  were  destroyed.  At 
the  time  of  the  making  of  the  agreement 
the  plaintiff  was  not  in  custody,  nor 
was  he  threatened  with  an  ille^  ar- 
rest. 

Held,  that  an  action  by  the  plaintiff 
to  recover  the  value  of  the  wagon,  on 
the  ground  that  the  agreement  was 
procured  by  threats,  and  was  made  to 
compromise  a  felony,  could  not  be  main- 
tained :  Eissock  «.  House,  23  Hun,  85. 

A  contract  of  re-enlistment  volunta- 
rily entered  into  by  a  soldier  while  un- 
der lawful  arrest  for  a  military  offence, 
through  the  friendly  counsel  of  his 
guards,  but  without  any  request  or  so- 
licitation of  the  enlisting  officer,  though 
upon  his  promise  that  the  charge  pend- 
ing will  be  dismissed  if  the  soldier's 
future  conduct  is  good,  is  not  invalid 
for  duress :  McDonald  v,  Carlton,  1 
New  Mexico,  172. 

Where  one  is  convicted  of  a  felony 
and  sentenced  to  an  imprisonment  by 
separate  and  solitary  confinement  at 
labor,  there  is  nothing  in  the  act  of 
1820  (Purd.  Iia5,  pi.  10),  to  prevent  him 
from  voluntarily  executing  a  release 
for  money  due  from  him.  There  is  no 
duress  when  a  convict  asks  his  guar- 
dian to  pay  over  to  him  his  money,  on 
his  executing  a  release  to  the  said 
guardian  :  Matter  of  Buzzard,  13 
lianc.  Bar.,  127. 


Where  a  party  seeks  to  be  relieved 
from  the  obligation  of  a  contract  on  the 
ground  of  duvtiss  per  minas,  regard  will 
be  had  to  age,  sex,  and  condition  of  life, 
and  if  the  threats  employed  were  such 
as  were  calculated  to  deprive  one  indi- 
vidually of  his  freedom  of  will,  he  will 
be  relieved  from  liability,  even  though 
they  were  not  of  such  a  character  as 
would  produce  a  like  effect  on  a  firm 
and  courageous  man. 

In  such  case,  evidence  is  sometimes 
admissible  to  show  that  the  person  sub- 
jected to  duress  had  heard  that  the 
person  using  the  threats  was  of  a  vio- 
lent disposition,  for  this  may  be  a  cir- 
cumstance which,  among  others,  led  to 
the  execution  of  the  contract :  Jordan 
V.  Elliot,  12  Weekly  Notes  of  Cases,  56  ; 
S.  C,  39  Leg.  Int.,  820;  22  Amer.  L 
Reg.  (N.S.),  180. 

Where  a  person  had  been  arrested 
on  charge  of  bastardy,  under  a  war- 
rant regularly  issued,  and  while  under 
arrest  but  not  actually  in  prison,  or 
even  under  such  restraint  as  would 
prevent  him  from  going  where  he 
pleased,  he  executed  his  promissory 
note  in  settlement  of  the  subject-mat- 
ter of  the  charge  ;  it  was  held  that  he 
was  uuder  no  such  duress  as  would  en- 
able him  to  avoid  the  contract :  Heaps 
9.  Dunham,  95  Ills.,  584. 

A  stipulation  not  to  sue,  signed  by  a 
person  under  compulsion,  while  re- 
strained of  his  liberty  under  a  process 
illegally  issued,  upon  being  told  by 
the  deputy  sheriff  that  unless  he  signed 
he  would  have  to  stay  in  jail  a  long 
time,  is  void  for  duress  :  Guilleaume  v. 
Rowe,  63  How.  Pr.,  175. 

Where  the  evidence  shows  the  con- 
veyance was  an  intelligent,  voluntary 
act,  the  facts  that  the  deed  was  exe- 
cuted reluctantly,  and  after  some 
threats  had  been  made,  are  insufficient 
to  establish  undue  influence  or  duress  : 
Hamilton  v.  Smith,  57  Iowa,  15. 

Where  one  alleges  that  a  contract 
should  be  avoided  on  the  ground  that 
it  was  made  to  compound  a  felony,  it 
must  be  shown  that  there  was  an 
agreement  not  to  prosecute,  and  it  must 
appear  by  a  preponderance  of  evidence 
that  a  crime  was  actually  committed. 

Threats  of  prosecution,  unless  a  cer- 
tain security  was  given,  will  not  jus- 
tify an  inference  that  if  the  security 
was  given,  the  agreement  was  that  no 
prosecution  would  follow :    Swope  v. 
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Jefferson  Fire  Ins.  Co.,  98  Penn.  St. 
R.,  251. 

A  contract  will  not  bo  declared  void 
and  the  cause  be  reversed,  on  the 
ground  that  the  only  consideration 
therefor  was  the  compromise  of  a  fel- 
ony, where  it  does  not  clearly  appear 
from  the  evidence  whether  the  consid- 
eration for  the  contract  was  a  forbear- 
ance to  prosecute  criminally,  or  in  a 
civil  action  for  damages  :  Malli  v,  Wil- 
lett,  57  Iowa,  705. 

The  defendant  C.  being  in  prison  in 
due  course  of  law  on  a  charge  of  as- 
saulting the  plaintiff,  for  which  an  in- 
dictment was  laid  against  him  charging 
him  with  an  assault  occasioning  actuid 
bodily  harm,  and  with  common  as- 
sault, and  a  civil  action  for  the  assault 
having  also  been  brought  against  him, 
a  settlement  was  effected  by  defendant 
C.  giving  a  note  indorsed  by  defendant 
B.  for  f  1,000  for  the  damages  sus- 
tained by  plaintiff,  which  was  held  not 
to  be  disproportionate  to  the  injury 
sustained,  and  a  fine  was  Inflicted  for 
common  assault  merely,  the  former 
charge  in  the  indictment  being  with- 
drawn. The'  settlement  was  made, 
and  the  note  accepted  by  plaintiff  at 
defendant's  instance,  and  under  the 
sanction  and  advice  of  his  counsel ; 
without  plaintiff  having  urged  it  or 
taken  advantage  of  the  imprisonment 
to  procure  it,  and  the  judge,  in  sen- 
tencing the  defendant,  for^re  to  im- 
prison because  defendant  had  made 
compensation  to  the  plaintiff.  To  an 
action  on  the  note,  the  defendants  set 
up  fraud,  duress  and  illegality  of  con- 
sideration. Held,  that  the  plaintiff 
was  entitled  to  recover  ;  that  there  was 
no  evidence  of  fraud  ;  nor,  under  the 
circumstances,  could  there  be  deemed 
to  be  duress  ;  and  further,  that  there 
was  no  illegality  of  consideration,  for 
the  settlement  was  merely  of  the  plain- 
tiff's private  damage,  and  in  no  way 
affected  the  public  interest,  the  law 
having  been  vindicated  by  the  imposi- 
tion of  substantial  punishment  :  Knee- 
shaw  V.  Collier,  30  U.  C.  Com.  PI., 
2(r). 

It  is  competent  for  a  person  charged 
with  bastardy  to  compi'oniise  the  mat- 
ter with  the  woman  alleged  to  have 
become  pregnant,  and  if  the  party  so 
charged,  upon  being  arrested  under  a 
warrant  issued  in  such  proceeding, 
shall  enter  upon  a  settlement,  not  in- 


duced by  fraud  or  oppression,  and  shill 
give  his  promissory  note  for  the  beoe- 
fit  of  the  alleged  injured  party,  such 
settlement  will  be  condosive  apon  the 
person  charged,  in  respect  to  the  qoes- 
tion  whether  the  woman  was,  in  fact, 
pregnant  or  not :  Heaps  v.  Donham, 
95  Ills.,  584. 

A  promise  of  marriage,  freely  made, 
is  not  nullified  by  another  made  nnder 
duress  :  McCrum  v.  Hildebrand,  ^ 
Ind.,  204. 

A  person  who  had  received  a  reward 
for  finding  a  sum  of  money,  repaid  it, 
after  he  had  pleaded  guilty  to  a  viola- 
tion of  the  general  statutes,  ch.  79,  j^  1, 
and  had  been  told  by  the  magistrate, 
before  whom  the  hearing  on  uie  com- 
plaint was  had,  that  the  law  required 
him  to  return  the  money.  Ueld,  in  an 
action  by  him  for  money  had  and  re- 
ceived, that  his  arrest  was  legal,  and 
that  the  evidence  would  warrant  a 
finding  that  the  money  was  repaid  by 
him  voluntarily  and  not  under  duress : 
Felton  V.  Gregory,  130  Mass.,  176. 

A  willing  mind  on  the  part  of  the 
wife  is  requisite  to  the  validity  of  a 
deed  made  by  her.  To  avoid  the  deed 
of  the  wife  on  account  of  threats  of  the 
husband,  it  is  not  necessary  that  they 
should  put  the  wife  in  fear  of  physical 
injury.  If  he  threatens  an  abandon- 
ment of  her  if  she  refuses  to  sign  a 
deed  conveying  the  homestead,  and 
she,  having  reasonable  apprehension 
that  he  would  carry  out  his  threat, 
signs  the  deed,  this  will  be  sufficient 
to  avoid  it :  Kocourek  «.  Marah,  54 
Texas,  201. 

In  order  to  authorize  a  court  to  de- 
clare a  wife's  conveyance  invalid  on 
the  ground  that  its  execution  was  pro- 
cured by  duress  of  her  husband,  the 
evidence  of  duress  should  be  strong 
and  clear.  If  declarations  made  by 
the  husband  to  the  wife  are  relied  upon 
to  prove  such  duress,  they  should  be 
of  such  a  character  as  to  establish,  be- 
yond any  question,  that  she  acted  un- 
der an  apprehension  of  personal  injury 
or  grievous  wrong.  Held,  accordingly, 
that  threats  made  by  a  husband  to  his 
wife  some  time  prior  to  her  signing  a 
deed  by  which  her  inchoate  right  of 
dower  was  conveyed  to  a  third  person, 
that  if  she  did  not  sign  the  deed  she 
should  not  live  with  him  in  peace,  were 
not  sufficient  to  invalidate  ber  deed 
liexford  t.  liexford,  7  Laus.,  6. 
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A  mortgage  executed  by  a  wife  on 
her  separate  property  to  secure  the 
separate  debt  of  her  husband,  under 
threat  by  him  to  abandon  her  if  she 
do  not,  may  be  avoided  by  her  on  the 
ground  of  duress,  if  the  mortgagee  be 
aware  of  such  threat  at  the  time  of  the 
execution  of  the  mortgage  :  Lime  v. 
Blizzard,  70  Ind.,  23. 

A  mortgage  executed  by  the  wife  to 
secure  a  debt  of  the  husband,  under 
the  inducements  of  false  and  fraudu- 
lent charges  of  embezzlement  against 
the  huslmnd  and  threats  to  institute 
criminal  proceedings  against  him,  is 
void. 

The  fact  that  the  mortgaged  prop- 
erty was  purchased  by  Uie  husband 
with  the  money  of  the  party  making 
the  threats,  and  fraudulently  conveyed 
to  the  wife,  would  have  no  tendency  to 
show  the  mortgage  valid  :  The  Singer 
Manufacturing  Co.  v.  Rawson,  50  Iowa, 
634. 

Where  a  wife  executed  and  acknowl- 
edged a  deed  conveying  her  land  to  a 
bank  whose  money  her  husband  had 
embezzled  to  a  large  amount,  to  save 
him  from  arrest  and  criminal  prosecu- 
tion, and  it  appeared  that  the  wife  was 
urged  to  make  the  conveyance  by  her 
husband  and  brother,  who  informed 
her  that  if  she  would  do  so  the  bank 
would  not  prosecute,  and  the  bank  had 
no  knowledge  of  any  such  representa- 
tion being  made  to  induce  the  execu- 
tion of  the  deed,  nor  authorized  any  to 
be  made,  and  none  of  its  officers  had 
any  conversation  with  the  grantor  on 
the  subject  :  Held,  that  a  court  of 
equity  would  not  set  aside  the  deed  for 
fraud,  duress  or  imposition  :  Compton 
V.  Bunker  HUl,  etc., 96  Ills.,  301  ;  Lefe- 
bre  D.  Dutruit,  51  Wise.,  826. 

The  fact  that  a  woman  is  induced  to 
act  by  representations  that  such  action 
is  all  that  will  save  her  son  from  State 
prison,  or  by  threats  on  his  part  to 
commit  suicide,  does  not  in  a  legal 
sense  constitute  duress  :  Metropolitan, 
etc.,  «.  Meeker,  85  N.  Y.,  614. 

A  threat  of  suicide  made  by  a  hus- 
band to  his  wife  to  induce  her  to  sign 
a  promissory  note  does  not  amount  to 
duress,  and  cannot  be  set  up  by  her  as 
a  defence  to  an  action  upon  the  note  : 
Remington  d.  Wright,  43  N.  J.  L.,  451. 

It  is  not  competent  to  show  fraud  or 
duress  on  the  part  of  the  husband,  in 
procuring  from  his  wife  a  warranty 


deed,  under  which  her  grantee  is  a 
bona  fde  holder  of  the  title,  without 
proof  of  the  complicity  of  such  grantee 
in  such  fraud  or  duress  :  Ueedv.  Reed, 
71  Maine,  156. 

If  a  woman  on  the  eve  of  her  mar- 
riage is  induced  by  threats  of  the  im- 
prisonment of  her  intended  husband, 
and  by  undue  influence  and  fear  that 
her  marriage  will  otherwise  be  pre- 
vented, to  sign  an  agreement  to  pay 
the  debts  of  her  intended  husband,  the 
agreement  cannot  be  enforced  in  equity; 
and  a  part  payment  by  her  after  sign- 
ing the  agreement,  on  legal  proceed- 
ings being  threatened  and  in  ignorance 
of  her  rights,  is  not  in  equity  a  ratifi- 
cation of  the  agreement. 

If  a  woman,  induced  by  undue  influ- 
ence, signs  an  agreement  to  pay  a  debt 
of  liter  intended  husband,  the  fact  that 
the  creditor  forbore  to  sue  the  original 
del>t  and  to  arrest  the  debtor  and  that 
the  woman  thereby  obtained  a  husband 
and  a  title,  will  not  prevent  the  woman 
from  setting  up  the  defence  of  undue 
influence  when  the  creditor  seeks  to 
enforce  the  contract  in  equity  :  Rau  v. 
Von  Zedlitz,  132  Mass.,  164. 

G. ,  who  was  treasurer  of  a  town,  be- 
came a  defaulter.  One  of  the  select- 
men of  the  town  applied  to  G.'s  maiden 
aunt,  to  whom  he  was  a  stranger,  and 
after  referring  to  the  defalcation,  of 
which  she  had  just  before  been  in- 
formed, stated  that  her  nephew  had  ex- 
posed himself  to  a  criminal  prosecution 
and  imprisonment  in  the  State  prison  ; 
and  that,  unless  she  immediately  se- 
cured the  town  against  loss,  criminal 
proceedings  would  on  that  day  be  in 
Btituted.  The  aunt  was  an  elderly 
woman,  feeble  in  body,  of  an  excitable 
temperament,  wholly  without  business 
experience  or  self  reliance,  and  was 
greatly  attached  to  her  nephew,  having 
lived  in  the  same  home  with  him  from 
his  birth.  She  was  greatly  agitated 
and  expressed  herself  as  willing  to  do 
anything  to  save  her  nephew  from  .the 
State  prison.  The  selectman  left  her 
in  this  state  of  mind  and  half  an  hour 
after  returned  with  a  lawyer,  who 
drew  a  mortgage  of  certain  real  estate 
which  she  owned,  which  she  signed 
without  deliberation  or  asking  advice 
of  her  friends  and  in  the  belief  that  the 
town  would  at  once  procure  the  prose- 
cution of  her  nephew,  if  she  did  not, 
and  solely  to  save  him  from  such  pun- 
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ishment.  Upon  a  bill  for  a  foreclosure 
of  the  mortgage  brought  by  the  town, 
it  was  held — 

1.  That  a  court  of  equity  would  re- 
fuse to  enforce  a  contract  of  suretyship 
entered  into  under  such  circumstances. 

2.  That  it  did  not  alter  the  case  that 
the  selectman  believed  that  Q.  was 
liable  to  a  criminal  prosecution  and 
punishment  in  the  St«,te  prison  :  Town 
of  Sharon  v.  Gager,  46  Conn.,  189. 

Agreements  founded  on  the  suppres- 
sion of  criminal  prosecution  are  void,  as 
they  have  a  manifest  tendency  to  sub- 
vert public  justice.  Stilling  a  prosecu- 
tion of  forgery  comes  within  the  rule 
that  where  the  welfare  of  society  and 
the  vindication  of  the  law  are  the  chief 
objects,  the  defendant  may  give  in  evi- 
dence the  illegality  of  the  contract  as  a 
bar  to  a  suit  to  enforce  it ;  and  this  to 
prevent  the  evil  which  would  be  pro- 
duced by  enforcing  the  contract  or 
allowing  it  to  stand.  A  judgment  con- 
fessed by  warrant  of  attorney,  in  con- 
sideration of  stifling  a  prosecution  for 
forgery  is  void,  and  it  was  error  for  the 
court  to  refuse  to  open  such  judgment 
and  permit  the  defendants  to  show  the 
illegal  consideration,  although  they 
were  parties  thereto  :  Bredin's  Appeal, 
92  Penn.  St.  R.,  241. 

A  promissory  note  is  void,  where  the 
consideration  therefor  is  the  promise  of 
the  payee  that  he  will  refrain  from 
prosecuting  one  for  a  crime  or  in  settle- 
ment of  a  crime:  National,  etc.,  t>. 
Kirk,  90  Penn.  St.  R.,  49;  Heaps  t>. 
Dunham,  95  Ills.,  584. 

The  fact  that  money  was  stolen,  is  a 
valid  consideration  for  a  promise  on 
the  part  of  the  thief  to  repay  it.  But 
it  is  otherwise  where  an  agreement  to 
prevent  or  obstruct  a  prosecution  for 
the  crime  enters  into  the  consideration: 
Von  Winsch  v.  Klaus,  40  Conn.  483. 

A  contract  conditioned  for  the  execu- 
tion and  deposit  of  certain  promissory 
notes  by  one  under  sentence  for  the 
commission  of  a  crime,  to  be  delivered 
to  the  prosecuting  witness  upon  certain 
conditions,  one  of  which  was  that  the 
maker  should  receive  a  pardon,  or  be 
acquitted  on  a  retrial,  is  illegal  and 
void  as  against  public  policy  :  Haines 
tJ.  Lewis,  54  Iowa,  301. 

One  may  take  a  note  from  another 
for  what  he  owes  him,  though  for 
money  embezzled  ;  but  if  he  procure 
the  note  to  be  executed  upon  an  agree- 


ment not  to  prosecute  him  for  the  em- 
bezzlement, the  contract  will  be  illegal 
and  void  :  Martin  v.  Tucker,  35  Arl^., 
279. 

Where  a  person  has  voluntarily,  i.  e., 
without  the  coercion  of  force  or  threats, 
given  his  promissory  note  to  compoand 
a  crime,  and  has  been  compelled  to  pay 
the  same,  it  having  been  transferred  to 
a  banajide  holder  for  value  before  ma- 
turity, he  cannot  maintain  an  action 
against  the  one  to  whom  the  note  was  so 
given  to  recover  back  the  moneys  paid. 
As  to  whether  one  who  aids  in  doing  a 
criminal  act  can,  under  any  circam- 
stances,  have  an  action  to  recover  any- 
thing paid  by  him  in  furtherance 
thereof,  qtusre:  Hayner  t>.  Rudd,  83 
N.  Y.,  251,  reversing  17  Hun.  477. 

On  the  second  trial  of  this  action  to 
recover  the  amount  of  plaintiff's  note 
paid  to  defendant,  the  jury  havine 
found  under  proper  instructions  and 
sutBcient  evidence  that  the  note  was 
paid  as  well  as  given  under  a  threat  of 
defendant  to  have  plaintiffs  son  ar- 
rested and  prosecuted  for  burglaiy  or 
larceny  (46  Wise.,  813),  and  that  it  was 
not  given  to  compound  a  crime,  a  judg- 
ment in  plaintiffs  favor  is  affirmed: 
Schultz  tJ.  Culbertson,  49  Wise.,  122. 

The  court  below  instructed  the  jaiy, 
that  if  they  found  the  note  in  suit  was 
given  by  defendant  to  plaintiff,  to  se- 
cure payment  of  money  stolen  by  de- 
fendant's son,  without  any  threat  or 
promise  by  plaintiff  to  have  the  son's 
sentence  made  heavier  or  lighter,  the 
transaction  was  lawful,  and  the  note, 
if  based  upon  it,  was  for  a  sufficient 
consideration.  Held,  to  be  error.  A 
note  given  to  secure  the  payment  of 
damages,  arising  from  the  tort  of  a 
stranger,  without  other  consideration, 
is  nudum  pactum  :  Conmey  v.  Macfar- 
lane,  97  Penn.  St.  Rep.,  861. 

While  a  court  of  equity  will  not  lend 
its  aid  to  enforce  the  performance  of  a 
contract  which  has  been  entered  into 
by  both  parties  for  an  illegal  purpose, 
yet,  when  the  contract  has  been  ex- 
ecuted by  one  party  conveying  real  es- 
tate for  the  purpose  of  compounding  a 
felony,  the  court  will  not  in  general  in- 
terfere, but  will  leave  the  title  to  the 
property  where  the  parties  have  placed 
it :  Compton  v.  Bunker  Hill,  etc.,  96 
Ills.,  802. 

The  payments  of  tolls  exacted  by  a 
canal  company  whose  right  to  the  same 
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is  disputed,  bat  whicb,  by  tbe  exercise 
of  threats  and  other  means  of  coercion, 
compels  the  parties  to  accede  to  its  de- 
mands or  be  put  to  considerable  loss  in 
their  business,  are  such  involuntary 
payments  that  the  company  will  be 
compelled  to  make  restitution  upon 
suit  for  their  recovery  :  Lehigh,  etc., 
t>.  Brown,  39  Leg.  Int.,  467,  probably 
to  appear  in  99  or  100  Penn.  St.  R. 

The  payment  to  a  marshal  of  money 
by  a  wife,  the  owner  of  property,  to 
save  it  from  a  threatened  seizure  un- 
der an  execution  held  by  the  marshal 
against  her  husband,  is  not  a  voluntary 
payment,  and  the  wife  can  recover  the 
money  in  an  action  against  the  mar- 
shal. The  law  is  the  same  where  the 
money  is  so  paid  in  instalments  at 
different  times  during  the  life  of  the 
execution  and  the  continuance  of  the 
threats :  Coady  «.  Curry,  8  Daly,  58. 

Plaintiff  chartered  defendant's  vessel 
for  a  voyage  from  Charleston  to  Liver- 
pool or  Havre,  for  a  sum  named  ;  bills 
of  lading  were  to  be  signed  by  the 
master,  but  without  prejudice  to  the 
charter.  It  was  agreed  that  any  differ- 
ence between  the  bills  of  lading  and 
the  charterparty  was  to  be  settled  at 
Charleston  before  the  vessel  sailed,  in 
accordance  with  the  rates  of  freight, 
weight,  etc.,  expressed  in  the  bills  of 
lading,  if  in  the  charterer's  favor,  "by 
tbe  captain's  bill,  payable  ten  days 
after  arrival  at  the  port  of  discharge." 
Plaintiff  furnished  a  cargo  of  cotton 
consigned  to  Liverpool.  By  the  cus- 
tom at  that  port,  which  was  well 
known  to  plaintiff  and  the  master, 
freight  is  only  collectible  on  net  weight 
of  cotton.  Plaintiff  calculated  the 
freight  upon  the  gross  weight  of  the 
cotton  covered  by  the  bills  of  lading, 
and  after  the  vessel  was  laden  ready 
for  sea,  he  demanded  of  the  master  a 
bill  of  exchange  for  the  difference  ; 
the  latter  objected  on  the  ground  that 
the  tare  should  be  allowed.  Plaintiff 
was  agent  for  the  owners  of  the  vessel, 
and  he  alone  could  get  clearance  for 
her  at  the  custom  house  ;  he  refused  to 
clear  and  allow  her  to  proceed  unless 
the  master  w^ould  sign  the  bill,  and  an 
agreement  that  the  question  in  dispute 
should  abide  the  decision  of  the 
"  United  States  Court  at  Charleston," 
in  a  case  then  pending.  The  captain 
thereupon  signed.  In  an  action  upon 
the  bill  so  given,  held,  that  the  char- 


terparty contemplated  the  bills  of  lad- 
ing should  be  resorted  to  in  the  first 
instance  as  a  means  of  payment  to  the 
shipowners,  and  plaintiff  was  entitled 
to  credit  for  no  more  than  they  actu- 
ally represented  ;  i.e.,  the  amount  col- 
lectible  thereon  ;  that  in  the  absence 
of  words  of  exclusion  in  the  charter- 
party,  it  should  be  held  to  have  been 
framed  in  reference  to  the  usage, 
which  should,  therefore,  have  l?een 
taken  into  consideration  in  estimating 
the  amount  due  on  the  bills  of  lading  ; 
and  that  defendants  were  not  concluded 
by  the  bill  or  the  agreement.  Ist.  As  tbe 
bill  was  not  delivered  in  final  settle- 
ment of  the  claim  but  under  an  agree- 
ment in  effect,  an  arbitration,  which  the 
captain,  as  agent  for  the  owners,  had 
no  authority  to  make.  2d.  Because 
the  unlawful  refusal  of  plaintiff  to  al- 
low the  vessel  to  leave  the  port  until 
the  bill  was  signed,  constituted  duress. 
It  seems  that  it  is  not  duress  for  a  per- 
son to  insist  on  his  legal  rij^hts :  Mc- 
Pherson  v.  Cox,  86  N.  Y.,  472,  revers- 
ing 21  Hun,  493. 

If  A.  obtains  possession  of  a  deed 
and  uses  it  for  the  purpose  of  extorting 
money  from  B.  as  the  price  of  its  pres- 
ervation or  of  permission  to  use  it  in 
defending  his  title,  and  by  threats,  ex- 
press or  implied,  gives  B.  to  under- 
st-and  that  the  deed  would  be  withheld 
or  destroyed  unless  his  demand  were 
complied  with,  the  payment  is  to  be 
deemed  involuntary,  and  the  wrong- 
doer shall  be  compelled  to  make  resti- 
tution :  Motz  V,  Mitchell,  91  Penn.  St. 
R.,  114. 

A  contract  for  certain  logs,  provided 
that  they  should  be  measured  or  scaled 
in  accordance  with  the  standard  rules 
or  scales  in  general  use  on  Muskegon 
lake  and  river  :  Held,  that  the  scale 
in  general'  use  at  the  time  the  sca- 
ling was  required  to  be  done,  and  not 
that  in  use  at  the  time  of  making  the 
contract,  was  the  one  intended.  De- 
fendants being  indebted  to  plaintiff  in 
a  considerable  amount,  and  taking  ad- 
vantage of  his  financial  circumstances, 
refus^  to  pay  him  unless  he  would  re- 
ceive in  full  a  less  sum  than  he 
claimed  ;  and  he  being  in  pressing 
need  of  the  money,  received  the  sum 
offered  and  gave  the  receipt.  Held, 
(distinguishing  Vyne  v.  Glenn,  41 
Mich.,  112,)  not  duress  of  goods.  Du- 
ress  of   person   and    goods    defined : 
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Hackley  v.  Headley,  8  Northwestern 
Repr.,  511  ;  S.  C,  45  Mich.,  569,  21 
Ainer.  L.  Reg.  (N.S.),  109. 

If  payment  be  made  of  unreasonable 
charges  to  a  cotton  compress  company, 
with  full  knowledge  of  all  the  facts 
and  without  fraud,  deception  or  duress, 
the  payment  cannot  be  recovered  back 
even  as  to  the  amount  paid,  without 
consideration. 

A  mere  protest  against  a  charge  does 
not  entitle  the  party  who  voluntarily, 
and  without  duress  or  compulsion, 
pays  it  to  recover  it  back. 

To  entitle  a  party ,  who  has  paid 
money,  to  recover  it  back  on  the  ground 
of  duress,  he  must  at  the  time  of  pay- 
ment have  been  under  the  necessity  of 
either  then  making  the  payment,  or  of 
resorting  to  the  courts  to  get  possession 
of  the  property  wrongfully  detained, 
or  to  recover  his  liberty,  or  he  must  at 
least  show  that  there  was  an  apparent 
necessity  of  resorting  to  the  courts  for 
one  or  the  other  of  these  purposes  : 
Ladd  V.  The  L.  C.  P.  &  M.  Co.,  53 
Texas,  173. 

A  person  having  been  indicted  for  an 
alleged  offence,  his  brother  paid  to  an 
attorney  at  law  a  sum  of  money,  and 
also  gave  to  him  his  promissory  note 
for  a  further  sum,  the  agreement  be- 
ing that  the  attorney  should  defend 
the  party  so  indicted,  and  procure  his 
acquittal  and  discharge  at  a  certain 
specified  term  of  the  court  in  which  the 
indictment  was  pending,  it  being  fur- 
ther specially  agreed  that  if  the  acca.sed 
should  not  be  released  at  the  time 
mentioned,  the  attorney  was  to  return 
the  money  and  the  note.  The  accused 
failed  to  appear  at  the  term  specified  to 
answer  to  the  indictment,  so  the  at- 
torney, without  any  fault  on  his  part, 
was  unable  to  proceed  with  the  trial  or 
to  procure  the  discharge  of  the  ac- 
cused. Held,  the  contingency  upon 
wliich  the  attorney  was  to  be  entitled 
to  retain  the  money  and  to  collect  the 
note  not  having  occurred,  he  was  liable 
to  an  action  for  the  money  and  could 
not  recover  upon  the  note. ' 

But  for  what  services  the  attorney  in 
good  faith  rendered  in  pursuance  to 
the  terms  of  the  agreement,  before  as- 
certaining that  its  performance  had  be- 
come impossible,  he  was  entitled  to 
compensation,  and  that  sum  he  Qould 
rightfully  retain  out  of  the  money  he 


had  received  :  Moore  t.  Robiuson,  93 
Ills.,  491. 

Only  those  affected  by  unlawful  fear 
or  restraint  may  plead  duress  in  avoid- 
ance of  their  contracts  ;  sureties  cannot 
plead  the  duress  of  their  principal  in 
discharge  of  their  own  liability:  Tuck- 
er u.  State,  72Ind.,  242. 

Duress  of  the  maker  of  a  promissorj 
note  is  no  defence  to  an  indoraer  who 
signs  the  note  voluntarily  and  upon  a 
sufficient  consideration  :  Bowman  f. 
Hiller,  130  Mass.,  153. 

Where  a  promissory  note  was  oV 
tained  by  duress  of  the  maker,  and  in- 
dorsed in  good  faith,  without  any 
knowledge  of  the  durefts  on  the  part  of 
the  indorser,  in  a  suit  by  the  holder, 
who  was  guilty  of  the  duress,  against 
the  indorser,  the  latter  may  set  up  the 
duress  of  the  maker  as  a  defence  to  the 
note :  Griffith  f).  Sitgreaus,  90  Penn. 
St.  R.,  161. 

The  assignee  of  a  debt  or  chose  in 
action  may  avail  himself  of  the  fact  of 
duress  operating  on  the  assignor,  jast 
as  the  assignor  might  have  done  in  a 
suit  bv  or  against  himself :  Smith  «. 
Cottreil,  8  Baxt.  (Tenn.),  62. 

A  father  may  avoid  a  mortgage 
which  he  has  been  induced  to  sign  bj 
threats  of  the  prosecution  and  impris- 
onment of  his  son  :  Harris  v.  Carmodr, 
131  Massr,  51,  20  Am.  L.  Reg.  (N.S.'), 
663. 

Duress  is  matter  in  avoidance  which 
must  be  specially  pleaded :  Smith  v. 
Cottreil,  8  Baxt.  (Tenn.),  62. 

See  Harris  v.  Carmody,  20  Amer. 
Law  Reg.  (N.S.),  663.  131  Mass.,  51; 
Metropolitan,  etc.,  v.  Meeker,  So  N. 
T.,  614. 

A  conveyance  to  children  just  prior 
to,  and  in  contemplation  of  a  second 
marriage,  and  without  the  knowledge 
of  the  wife,  will  not  in  lotea  be  con- 
strued as  a  fraud  on  the  rights  of  the 
wife  :  Hamilton  c.  Smith,  57  Iowa,  15. 
See  cases  cited,  p.  18. 

The  general  rule  is  otherwise,  and 
such  a  conveyance  would  be  held  a 
fraud  upon  the  rights  of  the  wife  so 
far  as  her  dower  in  the  lands  so  con- 
veyed are  concerned,  and  so  as  against 
the  marital  rights  of  the  husband  of  a 
wife  who  so-  conveyed,  though  each 
case  must  be  judged  by  its  circum- 
stances :  14  Cent.  L.  J.,  102,  and  cases 
cited. 
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Delaware:  Chandler  9.  Hollings- 
worth,  8  Del.  Chy.,  99. 

Pennsylvania :  McClurg  v.  Schwartz, 
87  Penn.  St.  R.,  521  ;  Baird  v.  Stearne, 
12  Weekly  Notes  (Penn.),  205 ;  Bier's 
Appeal,  92  Penn.  St.  R.,  265. 

Tennessee:  Hall  v.  Cannichael,  8 
Baxter,  211. 

So  a  conveyance  by  a  man  to  a  wo- 
man of  his  property  in  consideration 
that  she  would  marry  him,  with  her 
knowledge  that  the  property  remain- 
ing in  his  hands  is  not  sufficient  to 
satisfy  his  creditors,  is  void  as  against 
them. 

It  is  not  sufficient  consideration  to 
support  such  conveyance  against  credi- 
tors that  she  gave  up  a  profitable  busi- 
ness to  marry  the  grantor :  Keep  t>. 
Keep,  7  Abb.  N.  C,  240;  Gordon  «. 
Worthley,  48  Iowa.  429. 

Though  such  a  conveyance  would  be 
good  except  as  against  existing  credi- 
tors who  would  be  defrauded  thereby: 
Ploss  V.  Thomas,  6  Mo.  App..  157. 

A  wife  is  not  entitled  to  dower  out 
of  lands  of  her  husband  which  before 
her  marriage  have  been  fraudulently 
conveyed  to  another,  though  the  con- 
veyance is  subsequently  set  aside  at 
the  instance  of  creditors :  Gross  v. 
Lange,  70  Mo.,  45. 

The  liability  of  a  surety  is  always 
9trieiis9imi  juris,  and  may  not  be  ex- 
tended by  construction  l>eyond  his  en- 
gagement :  National,  etc.,  v.  Conklin, 
§0  N.  Y..  116,  affirming  24  Hun,  496. 

The  sureties  to  a  bond,  conditioned  as 
prescribed  by  the  statute  (2  R.  S.,  77, 
I  42),  given  by  an  executor  in  pursu- 
ance of  a  surrogate's  order,  in  proceed- 
ings under  the  statute  (2  R.  S.,  72, 
8S  18,  19,  20),  against  the  executor, 
upon  complaint  made  because  of  his 
removal  from  the  State  or  for  other 
cause  specified,  cannot  limit  their 
liability  to  deficiencies  or  defalcations 
of  the  executor  occurring  after  the  giv- 
ing of  the  bond.  The  object  of  the 
statute  was  to  provide  against  any  im- 
proper use  of  the  funds  belonging  to 
the  estate  without  regard  to  the  time 
of  its  occurance,  and  the  condition  of 
the  bond  providing  that  the  executor 
**  shall  obey  all  orders  of  the  surrogate 
touching  the  administration  of  the  es- 
tate," by  its  express  terms,  binds  the 
obligors  for  a  failure  of  the  executor 
to  obey  an  order  as  to  the  payment  of 
moneys  which  came  to  the  hands  of 


the  executor,  although  lost  or  disposed 
of  before  the  bond  was  executed  :  Scho- 
field  ID.  Churchill,  72  N.  Y.,  565,  dis- 
tinguishing Bissell  tJ.  Saxton,  66  N.  Y., 
65 ;  Meyers  «.  U.  S.,  1  McLean,  493 ; 
Shankland  t?.  Mayor,  etc.,  of  Washing- 
ton, 5  Pet.,  389,  16  Iowa,  81. 

Sureties  on  an  official  bond  of  a  pub- 
lic officer,  of  a  guardian,  receiver,  etc. , 
are  not  liable  for  a  defalcation  of  such 
officer  which  occurred  before  the  term 
of  office  for  which  they  are  sureties 
commenced  :  See 23  Eng.  R.,  167  note ; 
25  id.,  508  note. 

Alabama:  City  Council  d.  Hughes, 
65  Ala.,  201. 

Illinois!  Potter  «.  Board,  11  Bradw., 
280. 

Montana:  Messonla  v.  Edwards,  3 
Mont.,  60,  64. 

Iowa:  Held  u.  Bagnell,  58  Iowa,  139. 

Nebraska:  Van  Sickel  v,  Buffalo 
Co.,  13  Neb.,  103,  13  N.  W.  Repr.,  19. 

New  York :  Thompson  t).  McGregor, 
81  N.  Y.,  592,  9  Abb.  N.  C,  138  ;  Kel- 
lum  tj.  Clark,  10  N.  Y.  Weekly  Dig., 
492,  mem.  22  Hun,  143. 

United  States,  Supreme  Court :  U. 
S.  «.  Stone,  106  U.S.  R.,  629. 

Vermont!  Barnetu.  Abbot, 53 Verm., 
120. 

When  a  treasurer  holds  his  office  for 
several  consecutive  terms  and  is  found 
to  be  a  defaulter  at  the  end  of  his  last 
term,  it  will  be  presumed  in  the  absence 
of  proof  to  the  contrary  that  the  entire 
default  originated  and  occurred  within 
his  last  term  :  Kelley  t).  State,  25  Ohio 
St.  R.,  567;  District  v.  McCord,  54 
Iowa,  346. 

See  Ruffin  v.  Harrison,  86  N.  C,  90. 

In  an  action  upon  the  bond  of  a  de- 
faulting treasurer,  the  question  arose 
whether  the  defalcation  was  confined 
to  his  second  term  of  office  for  which 
the  bond  was  given.  His  cash  book 
showed  that  at  the  end  of  his  first  term 
there  was  no  deficiency,  but  he  testified 
that  there  was  *•  probably  "or  *'  possi- 
bly "  a  deficiency,  though  he  did  not 
discover  it  for  a  year  after  wards:  Held 
that  there  was  nothing  in  this  to  show 
a  defalcation  during  the  term  :  Mar- 
quette f>.  Ward,  50  Mich..  174. 

If  a  township  treasurer's  liability  for 
funds  in  his  hands  can  be  discharged 
by  anything  but  payment,  there  must 
at  least  be  an  intentional  acceptance  of 
another's  responsibility  instead  :  Rice 
t».  Sidney,  44  Mich.,  87. 
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As  a  general  rule,  when  one  person 
Lolds  an  obligation  on  another,  and  the 
obligor  gives  a  new  obligation  for  the 
same  subject  matter  of  as  high  or  a 
higher  dignity,  such  new  obligation, 
independently  of  any  express  agree- 
ment, will  operate  as  a  satisfaction  or 
extinguishment  of  the  first  obligation. 

This  is  the  legal  presumption,  which 
is  liable  to  be  rebutted,  however,  and 
this  presumption  is  strengthened  when 
there  is  a  further  and  different  security 
on  the  new  obligation. 

So  where  a  defendant  in  an  action  of 
forcible  entry  and  detainer,  on  an  ap- 
peal from  a  judgment  of  a  justice  of 
the  peace,  gave  an  appeal  bond  in  the 
penal  sum  of  $500,  and  afterward,  by  an 
order  of  the  court,  gave  another  bond 
in  the  sum  of  $1,200,  and  again,  under 
an  order  of  the  court  to  **  file  a  good 
and  sutiicient  new  appeal  bond  *'  by  » 
day  named,  gave  a  new  bond  in  the  pen- 
alty of  $2,000  with  other  and  different 
sureties,  it  was  held,  in  an  action  on 
the  second  of  these  bonds,  that  the  giv- 
ing and  approval  of  the  last  bond  in  the 
case  operated  as  a  discharge  and  extin- 
guishment of  the  prior  bonds,  and  that 
such  last  bond  embraced  and  covered 
all  the  appellant's  liabilities  growing 
out  of  the  appeal,  and  that  no  recovery 
could  be  had  on  the  second  bond  :  In- 
ternational Bank  v.  Poppers,  105  Ills., 
491. 

A.  was  the  county  treasurer  of  Mis- 
soula county,  and  executed  a  bond  Dec. 
9,  1873,  which  was  duly  filed  and  ap- 
proved. Some  of  the  sureties  wishing 
to  be  released  therefrom,  another  bond 
was  executed,  filed  and  approved  July 
12,  1875.  A  settlement  took  place  be- 
tween the  county  commissioners  and 
A.,  Sept.  7,  1875,  when  the  second  bond 
was  accepted  in  lieu  of  the  first.  A.'s 
official  term  expired  March  5, 1876,  and 
there  was  a  deficiency  in  his  accounts 
as  treasurer.  This  action  was  com- 
menced against  the  sureties  upon  the 
first  bond  to  recover  the  amount  of  the 
deficiency,  and  judgment  was  entered 
in  their  favor.  Held,  that  the  sureties 
on  the  first  bond  are  not  liable  for  any 
deficiency  occurring  in  A.'s  accounts 
after  Sept.  7,  1875,  and  that  the  sure- 
ties on  the  second  bond  are  liable  there- 
for :  Missoula  Co.  u.  Edwards,  3  Mon- 
tana. 60. 

Where  an  administrator  resigns  and 
is  reappointed,  giving  a  new  ftod  differ- 


ent bond,  and  decrees  are  rendered 
against  him  as  administrator  under  ilie 
second  appointment,  and,  on  a  settle- 
ment of  the  second  administration,  do 
execution  can  issue  on  such  decrees 
against  the  sureties  on  the  first  bond : 
Steele  v.  Graves,  68  Ala.,  17,  Id.,  21. 

An  officer  holding  over  executed  a 
bond  for  the  full  t«rm,  but  having  been 
re-elected  at  the  next  general  election, 
he  executed  a  new  bond  for  the  unex- 
pired portion  of  the  term.  A  defalca- 
tion having  occurred,  judgment  was 
rendered  against  the  sureties  on  the 
last  bond  for  the  whole  amount.  Held, 
that  the  last  bond  was  not  additional, 
or  secondary  to  the  first,  but  was  an 
original  undertaking ;  and  that  the 
sureties  on  the  first  bond  were  not  co- 
sureties with  those  on  the  last  bond, 
and  could  not  be  compelled  to  con- 
tribute to  pay  the  judgment :  Boone 
County  V.  Jones,  58  Iowa,  373. 

The  sheriff's  bond  is  an  annual  bond, 
and  his  sureties  are  liable  for  his  de- 
fault during  the  time,  only  between 
the  giving  the  bond  passed  by  them, 
and  the  execution  of  the  next  year's 
bond  :  Hewitt  f>.  State,  6  Ear.  &  John- 
son (Md.),  95,  14  Am.  Dec.,  269. 

Where  an  officer  served  for  two  sac- 
cessive  terms,  his  sureties  under  his 
second  appointment  are  liable  for  taxes 
which  he,  during  his  service  thereun- 
der, collected  npon  assessment  rolls 
received  during  the  first  term,  and  for 
moneys  or  stamps  remaining  on  hand 
at  the  expiration  of  that  term :  United 
States  «>.  Stone,  106  U.  S.  R..  525. 

Where  the  office  of  treasurer  of  a 
corporation  is  annual  or  limited,  the 
sureties  on  his  official  bond  will  not  be 
liable  for  a  breach  of  the  duties  of  such 
officer  beyond  the  definite  term,  when 
the  condition  is  for  good  behavior 
during  his  continuance  in  office:  People 
«.  Wroth,  43  N.  J.  L.,  70;  United 
States  V.  Stone,  106  U.  S.  R.,  529 ;  Mu- 
tual, etc.,  9.  McMulIen,  1  Pennypacker 
(Penn.),  431. 

But  if  there  be  added  thereto 
"whether  of  the  present  term  for 
which  he  has  been  elected  or  of  any 
succeeding  terms  to  or  for  which  he 
may  be  elected,"  then  liability  contin- 
ues :  People  v.  Worth,  43  N.  J.  L.,  70. 

On  the  appointment  by  plaintiff  of 
defendant  C.  as  its  bookkeer  he  exe- 
cuted to  it  a  bond  with  sureties,  which, 
after  reciting  such  appointment  and 
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the  acceptance  thereof  bj'^  C. ,  was  con- 
ditioned that  he  should  faithfully  per- 
fonn  the  duties  and  trusts  Imposed 
upon  him  as  such  bookkeeper,  and 
**the  duties  of  any  other  office,  trust 
or  employment  relating  to  the  business 
of  said  association  which  may  be  as- 
signed to  him,  or  which  he  shall  un- 
dertake to  perform."  After  service  for 
several  years  as  bookkeeper  C.  was  ap- 
pointed plaintiff's  receiving  teller,  and 
while  acting  in  that  capacity  embez- 
zled $2,700  of  the  funds  of  the  bank. 
In  an  action  on  the  bond  ;  held,  that 
the  sureties  were  not  liable  ;  that  the 
recital  controlled  the  condition,  and 
the  sureties  undertook  only  for  the 
fidelity  of  their  principal  while  he  was 
bookkeeper,  both  in  the  performance  of 
the  duties  of  that  office,  and  of  any 
other  office  trustor  employment  tempo- 
rariiy  imposed  upon  or  assumed  by 
.  liim  during  that  time  relating  to  the 
plaintiff's  business  :  National,  etc.,  v. 
Conklin,  90  N.  Y.,  116,  affirming  24 
Hun.  496. 

Where  a  county  treasurer,  who  is 
also  ex  officio  collector,  makes  a  report 
of  county  moneys  received  by  him  as 
collector,  the  sum  so  reported  will  be 
transferred  to  his  account  as  treasurer, 
and  he  will  be  credited  as  collector, 
after  which  he  and  his  sureties  as  treas- 
urer will  be  liable  for  the  same. 

mizioiB  :  Cawley  t).  People,  95  Ills., 
250. 

North  Carolina  t  Ruffin  v.  Harri- 
son, 86  N.  C,  190. 

And  it  matters  not  that  such  report 
is  approved  after  he  has  absconded, 
where  it  is  approved  as  made  without 
any  alteration :  Cawley  t.  People,  95 
Ills.,  250. 

An  entry  by  a  town  clerk,  carrying 
an  apparent  balance  over  from  the  ac- 
count of  one  town  treasurer  to  his 
successor,  is  no  evidence  of  the  receipt 
of  the  money  by  the  latter,  even  though 
his  deputy  had,  without  his  knowl- 
edge, settled  the  account  of  the  office 
accordingly  :  Rice  v.  Sidney,  44 
Mich..  87. 

Where  an  officer  is  elected  his  own 
successor,  the  law  will  transfer  any 
balance  in  his  hands  at  the  end  of  the 
preceding  term  to  his  second  term,  and 
he  and  his  sureties  will  be  concluded 
from  denying  that  the  sum  so  reported 
was  not  in  his  hands  as  treasurer  oi  the 
last  term. 


Illinois :  Cawley  v.  People,  95  Ills. , 
250. 

Where  a  county  treasurer,  after  his 
re-election,  makes  an  official  report, 
showing  a  balance  of  county  funds  ia 
his  hands,  the  act  being  within  his 
official  duty,  his  sureties  are  concluded 
from  showing  that  the  amount  so  shown 
was  not  actually  in  the  treasury  at  the 
time  the  report  was  made  :  Cawley  v. 
People.  95  Ills.,  250. 

Where  one  being  liable  for  trust 
funds  to  an  infant  is  appointed  guar- 
dian of  the  infant,  and  in  his  report  to 
the  county  court  charges  himself  with 
such  money  as  then  in  his  hands,  the 
surety  of  the  guardian  will  not  be  per- 
mitted to  exonorate  himself  from  lia- 
bility as  to  such  money,  by  showing 
that  the  person  who  had  thus  become 
guardian  had  squandered  the  same 
before  his  appointment :  Fogarty  v. 
Ream,  100  Ills.,  866. 

If  a  guardian  makes  fictitious  re- 
ports to  the  county  court,  falsely  charg- 
ing himself  with  money  not  in  fact  due 
from  him  to  his  ward,  for  the  fraudu- 
lent purpose  of  making  his  surety 
liable,  a  court  of  equity  will  doubtless 
interfere  at  the  suit  of  the  surety  to 
correct  such  reports,  and  make  them 
conform  to  the  truth  as  to  the  amount 
of  money  in  fact  owing  by  the  princi- 
pal :  Fogarty  v.  Ream,  100  Ills.,  866. 

Where,  at  the  death  of  a  guardian, 
the  funds  of  his  ward  were  in  the 
hands  of  the  attorney  of  the  guardian, 
who,  as  the  attorney  also  of  the  execu- 
tor of  the  guardian's  estate,  had  the 
same  inventoried  by  the  executor  as 
coming  to  his  hands, and  such  attorney, 
on  being  appointed  as  guardian  of  the 
ward,  procured  the  allowance  of  a 
claim  against  tlie  estate  of  the  former 
guardian  in  favor  of  the  ward  for  such 
sum,  and  afterwards  reported  to  the 
county  court  the  receipt  of  the  amount 
of  such  claim  as  paid  by  the  executor, 
when,  in  fact,  no  money  passed  be- 
tween them,  it  was  held,  that  the 
surety  of  the  guardian  could  not  have 
such  report  set  aside  as  fraudulent, 
simply  because  no  maney,  in  fact, 
passed  from  the  executor  to  the  guar- 
dian. The  cbarge  made  against  the 
guardian  in  such  case  would  not  l>e  re- 
garded as  fictitious,  he  being  in  fact 
liable  in  such  amount  to  the  ward : 
Fogarty  u.  Ream,  100  Ills.,  866. 

Where  the  administrator  of  an  estate 
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was  appoint^Ml  commissioner  in  parti- 
tion to  sell  lands  of  the  estate,  and 
upon  making  sale  was  ordered  to  pay 
ft  certain  portion  of  the  proceeds  to  the 
widow  in  lieu  of  homestead  and  dower, 
and  the  remainder,  after  satisfying 
certain  demands,  to  himself  as  admin- 
istrator, and  the  widow,  without  giving 
a  supersedeas  bond,  appealed  from  this 
order,  claiming  a  larger  share  of  the 
proceeds  : 

Held,  that  as  to  the  part  not  claimed 
by  her ;  it  was  not  only  the  right 
but  the  duty  of  the  commissioner  to 
transfer  it  to  himself  as  administrator 
pending  the  appeal. 

The  evidence  in  the  present  case 
failed  to  show  that  funds  held  by  de- 
ceased as  commissioner  in  partition 
were  transferred  by  him  to  himself  as 
administrator :  Babb  v.  Ellis,  76  Mo., 
459. 

The  accounts  of  an  officer  are  prima 
facie  evidence  against  his  sureties  as 
well  as  against  himself :  Kellum  v. 
Clark.  10  N.  Y.  Weekly  Dig.,  492, 
mem.  22  Hun,  143  ;  Cawley  v.  People, 
95  Ills.,  250  ;  U.  S.  v.  Stone,  106  U.  S. 
R.,  525. 

A  township  treasurer's  sureties  can- 
not be  bound  by  a  false  statement  of 
his  accounts  :  Rice  v.  Sidney,  44  Michi- 
gan, 37. 

Statements  made  by  a  county  treas- 
urer to  the  board  of  commissioners  of 
the  amount  of  money  in  his  hands,  at 
the  commencement  of  his  third  term  of 
office,  were  not  conclusive  upon  the 
sureties,  nor  were  they  estopped  from 
denying,  impeaching  or  contradicting 
the  same :  Van  Sickel  v.  Buffalo  Co., 
13 Neb.,  103,  13  N.  W.  Repr ,  19;  U. 
S.  V.  Stone,  106,  U.  S.  R.,  525. 

The  bond  of  a  town  treasurer  given 
for  the  faithful  performance  of  his  offi- 
cial duty  not  executed  till  near  the  close 
of  his  term,  but  ante-dated,  binds  his 
sureties  to  respond  in  damages  for  all 
malfeasance  or  misfeasance  in  office 
during  the  year  for  which  he  was 
elected  :  Bamet  «.  Abbott,  53  Verm., 
120. 

SeeEelleyv.  State,  25  Ohio  St.  R., 
567. 

The  surety  upon  the  bond  which  a 
guardian  was  required,  under  the  re- 
vision, to  give  when  he  entered  upon 
the  discharge  of  his  duties,  was  not 
liable  for  the  loss  or  misappropriation 
of  any  money  coming   into  the   guar- 


dian's possession  from  the  sale  of  Lis 
ward's  lands,  a  special  bond  being  re- 
quired for  the  faithful  performance  of 
his  duty  in  that  respect :  Madison 
County  V.  Johnston,  51  Iowa,  152. 

Moneys  received  by  a  public  officer 
during  one  term,  when  paid  to  the 
creditor  must,  in  favor  of  sureties,  be 
credited  on  the  account  of  the  term  for 
which  they  were  received  ;  and  neither 
the  principal  nor  the  creditor,  nor  both, 
can  deprive  them  of  the  benefit  of  sack 
a  payment. 

Alabama:  Boring  v.  Williams,  17 
Ala.,  510,525. 

Delaware :  Pickering  «.  Day,  2  Del. 
Gliy..  334,  367. 

Maine :  Porter  v.  Stanley,  47  Maine, 
518. 

New  York :  Seymour  v.  Van  Slyck, 
8  Wend.,  403.  420. 

Texas:  State  v.  Middleton,  57  Tex., 
185, 188,  190. 

United  States,  Supreme  Court:  U. 
S.  V.  Eckford.  1  How.,  !^1 ;  U.  S. 
f>,  January,  7  Cranch,  572. 

See  Jones  «.  U.  S..  7  How.,  681,  688. 

United  States,  Circuit  and  Dis- 
trict: Myers  t>.  U.  S.,-  1  McLean,  493, 
496. 

Vermont:  See  Lyndon  v.  Miller,  36 
Verm.,  329,  disapproved  in  Sute  t. 
Middleton,  57 Tex.,  190. 

Virginia:  See  Chapman  «.  Com.,  25 
Gratt.,  742,  disapproved  in  State  o. 
Middleton,  57  Tex.,  190. 

Sureties  for  one  term  may  show  that 
credits  have  been  given  to  their  princi- 
pal on  a  prior  account,  that  belonged 
to  a  subsequent  one,  and  that  he  had 
been  debited  in  the  latter  with  items 
improperly  transferred  from  previons 
ones  :  U.  S.  v.  Stone,  106  U.  a,  525, 
532. 

Where  a  county  board  neither  ap- 
proved nor  disapproved  an  official  bond, 
but  appointed  a  committee  to  ascertaia 
and  report  whether  the  security  was 
sufficient,  and  the  committee  required 
additional  names  to  the  bond,  and 
when  this  was  done  reported  the 
security  as  sufficient,  this  was  held  no 
rejection  of  the  bond  by  the  committee; 
and  it  was  further  held,  that  the  com- 
mittee had  no  power  to  approve  or  re- 
ject the  same,  and  that  this  ooald  be 
done  only  by  the  board  as  an  organized 
body,  and  that  they  could  not  delegate 
the  power  to  others  :  Cawley  «.  Peo- 
ple, 95  Ills.,  250. 
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As  to  when  a  debt  due  from  A.  as 
trustee  will  be  held  paid  to  A.  as  ex- 
ecutor or  administrator  :  State  v.  Ches- 
ter, 51  Md.,  854 ;  Kirbv  9.  State,  Id., 
383. 

If  an  executor  or  administrator  owe 
a  debt  to  his  testator  or  intestate,  his 
bond  given  for  the  faithful  discharge 
of  his  trust  covers  such  debt :  See  2 
Wms.  Executors  (6th  Am.  ed.),  1418, 
bottom  p.  1810. 

Iowa :  See  Raster  v,  Pierson,  27 
Iowa,  90. 

Maryland ;  State  v.  Cheston,  54 
Md.,  354  ;  Kirbj  «.  State,  Id.,  883. 

Massachusetts ;  Winship  v.  Bass, 
12  Mass.,  198. 

New  York  :  See  Everts  d.  Everts, 
62  Barb.,  577;  Smith  tJ.  Lawrence,  11 
Paige,  206 ;  Adair  «.  Brimmer,  74 
N.  Y.,  540,  555 ;  Bancus  d.  Stem,  89 
id.,  1,  reversing  24  Hun,  109  ;  Wurts 
e.  Jenkins,  11  Barb.,  546  ;  Marvin  i>. 
Stone,  2  Cowen,  781  ;  Soverhill  v.  Suy- 
dam,  59  N.  Y.,  140,  affirming  2  Thomp. 
&  Gkwk,  460;  Decker  v.  Miller,  2 
Paige.  140. 

Tennessee :  Spurlock  v.  Earles,  8 
Bait.,  437. 

Executors  filed  a  joint  account ; 
upon  exceptions  it  was  proper  to  charge 
them  jointly  with  their  omitted  notes, 
of  which  ten-elevenths  were  due  by 
one  of  them.  To  escape  liability,  the 
objecting  executor  should  have  filed  a 
separate  account,  or  insisted  upon  his 
co-executor  accounting  for  their  notes 
in  their  joint  accounts  :  Bierly's  Estate, 
81  Penn.  St.  R.  (Sup.),  419. 

An  administrator  is  chargeable  with 
interest  upon  his  own  note  to  the  dece- 
dent, until  the  time  of  actual  payment 
to  the  estate.  The  note  is  not  paid  by 
operation  of  law :  Rodenbach's  Ap- 
peal, 13  Weekly  Notes  (Penn.),  288. 

Money  came  into  the  hands  of  a  trus- 
tee in  a  sequestration  and  was  avail- 
able for  payment  of  dividend.  The 
trustee  was  also  attorney  of  a  creditor 
of  the  bankrupt.  He  kept  it  in  a  safe, 
and  made  payment  of  dividend  out  of 
it  to  various  creditors,  but  took  no  step 
to  transfer  any  part  of  it  from  himself 
as  trustee  to  himself  as  attorney  for 
the  creditor : 

Held,  that  such  a  transfer  could  not 
be  effected  by  mere  intention  to  hold 
as  attorney,  and  that  an  arrestment 
nsed  in  his  hands  as  trustee  in  the 
sequestration  was  a  good  arrestment : 

33  Eng.  Rep.  46 


Stewart  v.  Dalgleish,  19  Scott.  L. 
Repr.,  509. 

Where  an  administrator  of  an  estate 
is  also  guardian  for  the  sole  heir  and 
distributee,  and  closes  the  administra- 
tion of  the  estate  substantially,  thoucfh 
he  makes  no  report  of  the  same  to  the 
county  court,  and  charges  himself  in  a 
private  Ix)ok  with  the  funds  due  the 
heir,  and  pays  the  necessary  expenses 
of  his  ward  and  collects  the  rents  as 
guardian,  and  a  reasonable  time  has 
elapsed  for  completing  the  administra- 
tion of  the  estate,  his  sureties  as  ad- 
ministrator will  be  released,  and  his 
sureties  as  ^ardian  will  be  liable  for 
the  funds  which  came  into  his  hands 
in  the  capacity  of  administrator. 

Where  a  person  sustains  the  dual 
relation  or  trust  of  administrator  and 
of  guardian  of  the  sole  distributee,  and 
before  his  death  makes  no  settlement 
of  his  accounts,  or  does  any  other  act 
showing  an  election  as  to  the  capacity 
in  which  he  holds  the  unexpended 
funds  of  the  estate  in  his  hands,  it  will 
be  presumed  after  a  reasonable  time 
for  settling  the  estate  has  elapsed,  and 
especially  after  the  administration  of 
the  estate  has  been  completed,  that  he 
held  such  funds  as  guardian,  and  his 
sureties  as  guardian  alone  will  be  lia- 
ble for  the  same.  An  order  of  the 
county  court  transferring  the  funds  in 
his  hands  as  administrator  is  not  indis- 
pensable in  such  case  to  charge  bis 
sureties  as  guardian  :  Bell  «.  The  Peo- 
ple, 94  Ills. ,  230. 

A. ,  the  guardian  of  a  minor,  at  the 
time  of  his  death,  held  the  promissory 
note  of  B.,  payable  on  demand  to  his 
order  as  guardian.  B.  and  C.  were  ap- 
pointed executors  of  A.'s  will,  but  no 
mention  of  the  note  was  made  in  their 
inventory  or  accounts.  C.  was  also 
appointed  guardian  in  place  of  A.,  and 
several  payments  were  subsequently 
indorsed  upon  the  note,  leaving  a  bal- 
ance due.  C.  died  and  D.  was  ap- 
pointed guardian  in  his  stead,  and  he 
refused  to  receive  the  note  as  the  prop- 
erty of  his  ward.  B.  resigned  his 
office  as  executor,  and  E.  was  appoint- 
ed administrator  with  the  will  annexed 
of  the  estate  of  A. ,  brought  an  action 
against  B.  on  the  note,  obtained  judg- 
ment and  levied  execution  on  land 
which  B.  had  conveyed  in  fraud  of  his 
creditors.  Held,  on  a  writ  of  entry  by 
the  purchaser  at  the  sale  on  execution 
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to  recover  possession  of  the  land,  tiiat 
tbe  note  was  extingaished  as  a  con- 
tract ;  that  the  amoant  due  thereon 
having  become  assets  in  the  hands  of 
B.  as  executor  of  A.,  no  action  could 
be  maintained  upon  it  by  E. ;  and  that 
the  tenant  not  being  a  party  or  privy 
to  the  action  by  E.,  was  not  concluded 
by  the  judgment  therein  :  Tarbell  v. 
Jewett,  120  Mass.,  457. 

Where,  after  the  giving  of  t>ond,  the 
guardian,  to  discharge  a  debt  due  by 
him  in  his  private  capacity  to  the  ex- 
ecutor of  the  will  of  the  ancestor  of 
the  ward,  receipts  to  the  executor  for 
the  whole  or  a  part  of  the  distributive 
share  of  the  estate  coming  to  the  ward, 
but  there  is  no  actual  receipt  and  trans- 
fer of  the  money,  the  executor  simply 
crediting  himself  with  the  amoant  as 
so  much  paid  to  the  guardian  on  ac- 
count of  the  ward,  the  guardian  is 
chargeable  with  such  sum  in  his  ac- 
counts with  the  ward,  and  the  sureties 
upon  the  bond  are  liable  therefor  in 
case  of  his  failure  to  perform  his  trust 
in  accordance  with  its  conditions : 
Pfeiiler  v.  Knapp,  17  Florida,  144. 

The  surety  of  a  guardian  who  is 
compelled  to  pay  money  to  a  succeed- 
ing guardian  of  a  ward,  will  in  equitv 
be  subrogated  to  all  the  rights  of  such 
succeeding  guardian  against  other  per- 
sons for  the  same  money  :  Fogarty  v. 
Beam,  100  nis..  866. 

Where  a  bank  receives  a  bill  of  ex- 
change for  collection,  payable  at  a  dis- 
tant place,  its  liability  is  discharged  by 
transmitting  the  same,  in  due  time,  to 
a  suitable  and  reputable  bank  or  other 
agent,  at  the  place  of  payment,  and  in 
such  case  the  principal's  assent  to 
such  employment  of  a  sub-agent  is 
implied. 

If  a  debt  be  lost  by  negligence  of  an 
agent  to  whom  a  bill  of  exchange  is 
sent  for  collection,  the  principal  or 
home  bank  (having  complied  with  its 
duty  not  being  liable  to  the  holder) 
cannot,  by  voluntarily  discharging  the 
claim  of  the  payee,  maintain  an  action 
on  the  case  for  negligence  against  the 
sub-agent.  Such  right  accrues,  under 
the  circumstances,  only  to  the  holder 
or  payee  of  the  bill  :  Bank  of  Louis- 
ville V.  Bank  of  Knoxville,  8  Baxt. 
(Tenn.).  101. 

Where  the  holder  of  a  bill  of  ex- 
change payable  at  a  distant  place  de- 


posits it  with  a  local  bank  for  collec- 
tion, he  thereby  assents  to  the  coarso 
of  business  of  banks  to  collect  through 
correspondents,  and  the  correspondent 
of  the  local  bank  to  which  the  bill  is 
forwarded  becomes  his  agent,  and  is 
responsible  to  him  directly  for  negli- 
gence in  failing  to  present  the  bill  for 
payment  within  the  proper  time  :  Gue- 
lich  0.  The  National  SUte  Bank  of 
Burlington,  56  Iowa,  4d4. 

A  party  in  Illinois  transmitted  to 
bankers  residing  in  a  city  in  Missis- 
sippi a  note  for  collection,  whidi  wis 
then  dated,  but  did  not  inform  them, 
nor  were  they  aware  of  the  residence 
of  the  maker.  The  only  instruction 
sent  was  that  the  note  was  to  be  col- 
lected, if  paid,  and  if  not  paid  on  pre- 
sentment it  was  to  be  protested,  and 
notice  of  non-payment  sent  to  the  in- 
dorser.  In  due  time  they  pnt  the 
note  in  the  hands  of  a  reputable  no- 
tary of  that  city  for  the  purpose  of 
presentment  and  demand,  and  of  notice 
to  the  indorser,  should  there  be  a  de- 
fault of  payment : 

Held,  that  they  are  not  liable  to 
their  correspondent  for  the  manner  in 
which  the  notary  performed  his  duty. 

The  notary  is  a  public  officer ;  and 
when  he  received  the  note  he,  aoooid- 
ing  to  the  ruling  of  the  Supreme  Court 
of  that  State,  became  the  agent  of  the 
holder,  and  for  failure  to  discharge  his 
duties  he  alone  is  liable. 

The  duty  and  liability  of  bankers  as 
collecting  agents  stated,  and  the  ta- 
thorities  bearing  upon  their  responsi- 
bility for  the  acts  of  the  notary  to 
whom  the  notes  sent  to  them  for  col- 
lection are  delivered  for  presentment, 
demand  and  protest,  cited  and  exam- 
ined :  Britton  «.  NicooUs,  104  U.  a 
Rep.,  757. 

The  plaintiff,  who  was  indorsee  of 
the  note  sued  on,  sent  it  to  a  bank  for 
collection.  The  notary  of  the  bank 
read  the  plaintiff's  name  Darcy,  instead 
of  Davey,  and  the  notices  of  protest, 
being  sent  to  Darcy,  never  reached  the 
the  plaintiff,  Davey,  so  that  he  failed  to 
give  the  requisite  notice  to  his  indors- 
er, the  defendant  Jones :  Held,  that 
the  plaintiff  is  not  entitled  to  ^recover 
against  Jones. 

The  bank  knew  who  the  holder  was, 
and  was  bound  to  inform  the  notary 
who  was  its  agent,  and  not  the  agent 
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of  the  plaintiff.  The  notary,  tbere- 
fore,  was  chargeable  with  the  knowl- 
edge which  the  bank  had. 

A  bank  which  assumes  the  daty  of  a 
collecting  agent  is  absolutely  liable  for 
any  negligence  or  default  of  a  notary 
or  correspondent,  as  well  as  of  its  own 
immediate  servants,  in  relation  to  it : 
Davey  v.  Jones,  42  N.  J.  L.,  28. 

The  plaintiff,  a  customer  of  the  de- 
fendants' branch  bank  at  Chatham, 
handed  to  the  manag^er  there  for  collec- 
tion a  note  made  by  G.  C.  to  and  in- 
dorsed by  T.  C,  both  of  whom  lived  at 
Detroit,  where  the  note  was  made  and 
payable.  The  Cliatham  branch  stamp- 
ed above  the  indorsement  of  T.  C.  a 
special  indorsement  to  themselves,  but 
the  Chatham  manager  without  indors- 
ing the  note  sent  it  to  their  Windsor 
branch  for  collection — Windsor  being 
their  nearest  branch  for  Detroit — with- 
out any  instructions  as  to  the  place  of 
residence  of  the  indorser,  who,  how- 
ever, was  well  known  in  Detroit.  The 
manager  of  the  Windsor  branch  in- 
dorsed it  to  the  cashier  of  the  First  Na- 
tional Bank,  their  agent  there,  and  sent 
it  to  hioi  for  collection.  Payment  hav- 
ing been  refused  upon  presentation, 
they  handed  it  to  a  notaiy,  who  duly 
protested  it,  but  inclosed  the  notice 
for  T.  C. ,  the  indorser,  in  the  envelope 
containing  the  notice  to  the  Windsor 
branch,  addressed  to  the  manager  of 
that  branch.  A  clerk  in  the  Windsor 
branch  sent  the  notice  for  T.  C.  to  the 
Chatham  branch,  which  was  duly 
posted  at  Windsor,  but  was  never  re- 
ceived fronGi  the  Chatham  post  office, 
and  T.  C. ,  the  indorser,  never  received 
any  notice.  The  Chatham  manager 
received  the  protest  by  due  course  of 
mail,  and  could  have  seen  from  it  in 
time  to  rectify  the  mistake  that  the 
notice  for  T.  C.  had  been  addressed  to 
the  Windsor  agent.  The  indorser  hav- 
ing  been  sued  in  Detroit,  escaped  on 
the  ground  of  want  of  notice,  and  the 
maker  being  worthless,  the  payee  sued 
defendants  for  neglect  with  rogard  to 
such  notice. 

It  appeared  that  in  Detroit  it  was  the 
custom  for  the  notary  to  send  notices 
for  the  indorser  to  the  bank  from 
which  the  note  was  received.  It  was 
contended  for  defendants  that  the 
branches  were  for  this  purpose  distinct ; 
that  the  notice  was  properly  sent  to 
Windsor,  and  thence  to  the  Chatham 


branch  whence  the  note  came  ;  and  that 
but  for  the  neglect  of  the  post  office, 
the  notice  would  have  been  duly  re- 
ceived at  Chatham  and  sent  to  the  in- 
dorser. But  held,  that  the  defendants 
were  liable ;  that  on  sending  the  note 
to  their  Windsor  agent,  they  should 
have  given  proper  information  as  to  the 
residence  of  the  indorser,  for  the  guid- 
ance of  the  notary  ;  and  that  the  Chat- 
ham branch  having  notice  from  the 
protest,  which  they  should  have  exam- 
ined, that  the  notice  for  the  indorser 
had  been  sent  to  Windsor,  they  should 
at  once  have  had  a  proper  notice  served 
in  Detroit,  which  they  could  have  done 
in  time :  SteinhoflE  f>.  Bank,  46  U.  C. 
Q.  B.,  25. 

Defendant  received  from  plaintiffs 
for  collection  a  check  drawn  upon  a 
bank  in  New  Jersey,  and  sent  it  by 
mail  to  the  drawee,  which  was  and  had 
been  for  15  years  its  collecting  agent 
in  New  Jersey,  under  an  arrangement 
that  all  collections  made  by  it  for  de- 
fendant should  be  credited  to  the  latter 
in  a  collection  account,  which  was  set- 
tled once  a  week.  Said  drawee  upon 
receipt  charged  the  check  to  the  draw- 
er and  credited  defendant  with  the 
amount  in  said  account,  and  the  next 
day  suspended  payment.  In  an  action 
to  recover  the  amount  of  the  check, 
held  that  the  drawee  under  said  ar- 
rangement had  the  right  to  discharge 
the  drawer  and  substitute  itself  as 
debtor,  which  it  did  ;  and  that  defend- 
ant must  be  regarded  as  having  ac- 
cepted the  responsibility  of  the  drawee 
upon  its  credit  in  the  collection  account 
as  payment  of  the  check,  and  was  con- 
sequently liable  therefor :  Briggs  v. 
Central,  etc.,  89  N.  Y.,  182,  distinguish- 
ing Indig  V.  National,  etc.,  80  N.  Y., 
100. 

Pursuant  to  orders  received  from  A., 
the  owner  of  the  Corn  Exchange  Ele- 
vator at  Oswego,  who  was  engaged  in 
storing  grain  for  the  public  and  doing 
business  on  his  own  account,  B.  bought 
for  him  two  cargoes  of  wheat,  and 
drew  sight  and  time  drafts  for  the  pur- 
chase-money. C,  a  bank  at  Milwau- 
kee, bought  the  drafts  and  received 
the  bills  of  lading.  The  latter  de- 
scribe B.  as  the  shipper,  and,  by  their 
terms,  each  cargo  was  to  be  delivered 
at  Oswego  to  the  account  or  order  of 
D. ,  cashier  of  C. ,  care  of  the  City  Bank. 
C.   thereupon  indorsed  the  drafts  and 
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bills  of  lading  to  the  City  Bank,  saying, 
*'0n  payment. of  the  drafts  you  will 
deliver  the  cargo  to  the  order  of  A.  If 
not  paid,  please  hold  and  advise  hy 
telegraph."  The  bank  acknowledged 
their  receipt,  and  presented  the  sight 
drafts  to  A. ,  who  paid  them  and  ac- 
cepted the  time  drafts.  Upon  the  ar- 
rival of  the  wheat  at  Oswego,  the  mas- 
ter of  each  vessel  reported  to  the  cashier 
of  the  City  Bank,  who,  knowing  that 
A.  was  the  owner  of  the  Com  Exchange 
Elevator,  indorsed  the  bills  of  lading, 
'•  Deliver  to  the  Com  Exchange  Eleva- 
tor for  account  of  D.,  cashier,  Milwau- 
kee, subject  to  the  order  of  the  City 
Bank,  Oswego."  After  the  wheat  had 
been  so  delivered,  A.  sold  and  shipped 
it.  In  its  account  with  C,  the  City 
Bank  made  a  charge  for  its  trouble  be- 
yond the  customary  percentage  for 
collecting  and  remitting  the  proceeds 
of  the  drafts.  Before  the  time  drafts 
became  due  A.  failed.  They  were  duly 
protested  for  non-payment,  and  have 
not  been  paid.  In  an  action  by  C. 
against  the  City  Bank,~HeId,  1.  That 
the  City  Bank,  in  receiving  and  ac- 
knowledging the  drafts  and  bills  of 
lading,  with  the  accompanying  instruc- 
tions, became  the  agent  of  C.  in  the 
business  which  it  had  undertaken, 
2.  That  whether,  in  discharging  its  du- 
ties as  such  agent,  it  exercised  reason- 
able diligence  and  care,  is  a  question 
for  the  jury,  which  the  court  below 
should  not  have  withdrawn  from  them 
and  decided :  National  Bank  v.  City 
Bank,  103  U.  S.  R.,  668. 

Defendant  having  received  from 
plaintiff  for  collection,  a  draft  drawn 
by  a  Pennsylvania  bank,  on  C.  P.  C, 
bankers  in  N.  Y.,  delivered  the  draft 
to  the  drawers  on  receipt  of  their  check 
for  the  amount :  this  was  not  presented 
for  payment  until  the  next  day,  when 
payment  was  refused,  C.  P.  &  Co.  hav- 
ing failed  on  that  day.  Defendant  there- 
upon returned  the  check  to  C.  P.  &  Co. , 
and  received  back  the  draft,  demanded 
payment,  caused  the  same  to  be  pro- 
tested for  non-payment,  and  the  next 
day  served  notice  of  protest  upon  the 
drawer.  In  an  action  to  recover  dam- 
ages for  alleged  negligence,  it  was  held 
that  defendant  was  liable,  but  that  as 
the  remedy  against  the  drawer  was 
preserved,  defendant  was  only  liable 
for  the  actual  damages  (77  N.  Y.,  820). 
On  a  second  trial  n)r  the  purpose  of 


showing  damage  to  the  fall  amoont  of 
the  draft,  plaintiff  offered  in  evidence 
a  judgment  record  in  an  action  brought 
by  it  in  a  Pennsylvania  court  agiiogt 
the  drawer,  whereby  it  was  adjudged 
that  the  acceptance  of  the  check  aod 
omission  to  make  due  presentment  con- 
stituted as  between  the  drawer,  the 
payee,  and  defendant,  a  payment  and 
discharged  the  drawer's  liability.  Held, 
that  the  record  was  competent  evidence, 
and  conclusively  established  plaintiffs 
damages  to  be  the  full  amount  of  the 
draft. 

Also  held,  that  it  was  not  incumbent 
upon  plaintiff  as  a  condition  of  reeov- 
erj  to  tender  the  draft  to  defendant: 
First,  etc.,  fj.  Fourth,  etc.,  89  N.  Y., 
412. 

A.,  a  bank,  holding  a  check  drawn 
in  its  favor,  indorsed  it  to  B.,  a  bank, 
**  for  collection  for  account  of  A., 
and  sent  it  by  mail  to  B.,  with  a  letter 
from  the  cashier  of  A.,  stating;  "  I  in- 
close for  collection  and  cr.,  as  stated 
below"  (specifying  other  checks  and 
drafts  sent),  which  check  was  by  B, 
placed  upon  its  "collection  register," 
where  all  such  checks,  btc.,  received 
for  collection  only,  were  entered,  and 
treated  by  it  as  the  property  of  the 
party  remitting  the  same,  and  no  credit 
given  therefor  until  collected.  The 
cashier  of  B.  indorsed  the  check  for 
collection,  and  transmitted  it  to  C.  a 
bank,  with  authority,  by  letter,  to 
credit  the  former  with  the  proceeds 
when  collected.  6.  on  the  same  day 
failed,  and  was  taken  possession  of  by 
a  bank  examiner.  Two  days  thereafter 
C.  received  the  check,  and,  by  its 
cashier,  presented  the  check,  received 
payment  thereof,  and  credited  the 
amount  on  its  books  to  B. ,  which  was, 
at  the  time,  on  account  of  previous 
dealings,  largely  indebted  to  C.  Be- 
fore the  cashier  of  C.  collected  the 
check,  he  had  notice,  by  newspaper 
report,  of  the  failure  of  B.,  but  did  not 
notify  the  drawee,  who  had  no  notice 
of  such  failure.  Shortly  afterwards 
the  bank  examiner,  who  had  in  his 
custody  the  books  of  B.,  without  the 
knowledge  or  consent  of  A.,  credited 
A.  and  charged  C.  with  the  amonnt  of 
the  check  on  the  books  of  B.,  the  latter 
bank  being,  at  the  time  the  check  was 
received,  largely  indebted  to  A.  Ac- 
tion by  A.  against  C,  to  recover  the 
mv.ney  collected  on  the  check  : 
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Held,  that  the  plaintiff  was  entitled 
to  recover :  The  First  National  Bank, 
etc.,  V,  The  First  National  Bank,  etc., 
76  Indiana,  561. 

A  banking  oompanj  is  not  liable  for 
false  representations  alleged  to  have 
been  made  hy  its  president,  bat  not 
shown  to  have  been  known  to  him  at 
the  time  to  be  untrue. 

As  it  is  not  a  part  of  the  general 
business  of  a  bank  to  act  as  an  agent 
in  the  employment  of  attorneys  to 
bring  suit  upon  a  draft  deposited  with 
it  for  collection,  or  in  the  compromise 
of  such  a  claim,  it  is  not  liable  for  rep- 
resentations alleged  to  have  been  made 
by  its  president  in  respect  of  such  a 
matter,  as  to  which  it  has  not  confer- 
red upon  him  any  special  authority, 
and  has  not  been  in  any  way  benefited 
by  his  acts :  Ryan  v.  Manufacturers, 
etc.,  9  Daly,  808. 

The  liability  to  a  bank  of  its  collect- 
ing agent,  resulting  from  an  appropri- 
ating to  his  own  use  the  proceeds  of 
notes  and  drafts  sent  to  him  by  the 
bank,  to  which  they  were  intrusted  for 
collection,  is  not  a  fiduciary  debt,  and 
is  dischargeable  under  the  bankrupt 
act :  Green  v,  Chilton,  57  Miss.,  598. 

A  bank  acting  as  the  collecting  agent 
of  another  bank,  has,  in  the  absence  of 
special  authority  or  usage,  no  right  to  re- 
ceive payment  in  anything  but  money  ; 
if  it  receives  the  check  of  the  debtor 
on  another  bank,  this  is  conditional 
payment  only,  and  it  becomes  the 
agent  of  the  drawer  of  the  check  to 
receive  the  money  thereon,  and  until 
the  money  is  received  the  payment  is 
not  complete :  Levi  v.  National  Bank, 
5  Dillon,  104. 

The  defendant  bank  received  from 
the  plaintiffs,  their  correspondent,  a 
bill  of  exchange  "for  collection  and 
credit,"  accept^  from  the  drawee  his 
check  on  a  third  bank  for  the  amount 
and  surrendered  the  bill  of  exchange. 
On  presenting  the  check,  instead  of 
demanding  the  money  thereon,  it  ac- 
cepted its  certification  as  good,  and 
suspended  the  same  day,  having  pre- 
viously credited  the  plaintiffs  with  the 
amount.  On  the  day  after  its  suspen- 
sion it  collected  the  certified  check. 
A  receiver  having  been  appointed,  the 
amount,  mingled  with  other  moneys, 
came  into  his  hands.  The  question 
was,  whether  the  defendant  bank  was 


a  general  debtor  to  the  plaintiffs  for 
the  amount,  or  whether  the  money  re- 
ceived on  the  check  was  held  in  trust 
for  them.  Held,  it  was  so  received  on 
trust,  and  judgment  ordered  for  the 
plaintiffs:  Levi  v.  National  Bank,  5 
Dillon.  104. 

The  C.  N.  bank,  having  received 
from  a  customer  of  the  M.  &.  M.  bank 
a  check  upon  the  bank,  sent  it  to  the 
drawee  for  payment ;  the  M.  &  M. 
bank  charged  the  check  to  the  drawer, 
whose  account  was  then  good  for  the 
amount,  and  returned  the  check  to  the 
drawer  as  paid ;  it  sent  to  the  C.  N. 
bank  a  draft  on  a  New  York  bank  for 
the  amount  of  the  check,  two  days 
after  the  M.  &  M.  bank  closed  its  doors 
and  a  receiver  of  its  assets  was  ap- 
pointed ;  the  draft  was  paid.  On  ap- 
plication by  the  C.  N.  bank  for  an 
order  requiring  the  receiver  to  pay  the 
amount  of  the  check,  upon  the  ground 
that  the  assets  came  to  the  hands  of 
the  receiver  impressed  with  a  trust  in 
favor  of  the  C.  N.  bank,  held,  that  the 
order  was  properly  denied  ;  that  in 
order  to  authorize  the  relief  prayed  for, 
it  was  necessary  to  trace  into  the  hands 
of  the  receiver,  money  or  property 
which  belonged  to  the  C.  N.  bank,  or 
which  had,  before  the  receivership, 
been  set  apart  and  appropriated  to  the 
payment  of  the  check  ;  that  charging 
said  check  and  returning  it  to  the 
drawer  did  not  amount  to  a  payment 
and  setting  apart  of  sufficient  of  the 
drawer's  deposit  to  cover  it,  nor  did  it 
impress  a  special  trust  on  anv  part  of 
the  drawer's  assets  ;  but  by  the  trans- 
action the  drawee  simply  reduced  its 
indebtedness  to  its  depositor  to  the 
amount  of  the  check,  and  constituted 
itself  a  debtor  to  the  holder  to  a  cor- 
responding amount :  People  v.  Mer- 
chants, etc.,  Bank,  78  N.  Y.,  269;  dis- 
tinguishing, In  re  Le  Blanc,  14  Hun, 
8,75N.  Y..598. 

The  ordinary  relation  between  a 
banker  and  his  customer,  as  respects 
money  deposited  by  the  latter  with  the 
former,  is  that  of  debtor  and  creditor  ; 
but,  on  the  special  circumstances  of 
this  case,  the  relation  between  the  two, 
as  respects  a  specific  sum  of  money  re- 
mitted by  the  banker  at  the  request  of 
the  customer  to  another  bank  to  pay  a 
specified  debt  of  the  customer,  was  held 
to  be  that  of  principal  and  agent,  or  trus- 
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tee  and  cestui  que  trust,  and  not  that  of 
debtor  and  creditor  :  St.  Louis  v.  John- 
son. 5  Dillon,  241. 

On  the  2d  of  Sept.,  1873,  the  Erie 
Railway  declared  a  dividend  of  one  per 
cent,  npon  its  stock,  and  deposited  the 
money  to  pay  the  same  with  Duncan, 
Sherman  &  Co.,  Dec.  10,  1874;  the 
money  then  remaining  with 'the  said 
firm  was  withdrawn  by  the  company 
and  subsequently  passed,  with  its 
other  property,  to  a  receiver  of  the 
road.  This  application  was  made  by 
the  petitioner,  who  at  the  time  the  div- 
idend was  declared,  was  and  still  is  a 
stockholder  of  the  said  road,  to  com- 
pel the  receiver  to  pay  him  the  amount 
of  his  dividend.  Held,  that  the  fund 
deposited  with  Duncan,  Sherman  &  Co. 
should  be  regarded  as  specifically  ap- 
propriated to  the  payment  of  the  divi- 
dend, and  that  the  stockholders  ac- 
quired in  equity  a  lien  upon  such  fund 
to  the  extent  of  the  amount  to  which 
they  were  respectively  entitled,  and 
that  such  lien  followeid  the  funds  in 
the  hands  of  the  receiver.  That  a 
stockholder  might  apply  in  petition  for 
such  dividend,  and  was  not  obliged  to 
bring  an  action  therefor :  Matter  of  Le 


Blanc,  14  Hun,  8,  affirmed  75  N.  T., 
598. 

Where  a  stockholder  receives  from 
a  corporation  dividends  declared  aod 
admitted  by  it  to  be  due  to  him  on 
shares  of  the  corporate  stock,  an  action 
is  not  maintainable  against  him  in  the 
first  instance,  at  the  suit  of  one  cliim- 
ing  to  be  entitled  to  share  in  the  divi- 
dends, but  whose  rights  had  been  ig- 
nored by  the  corporation,  to  recover  as 
for  moneys  had  and  received,  the  pro- 
portion of  the  dividends  so  received, 
which  plaintiff  would  have  been  enti- 
tled to  had  his  shares  participated.  U 
seems  that  the  remedy  of  one  thus 
wrongfully  excluded  from  the  rights 
of  a  stockholder  is  against  the  com- 
pany. 

He  cannot  follow  the  assets  of  the 
company  in  the  hands  of  parties  to 
whom  it  has  paid  them,  until  at  letst 
he  has  established  his  rights  as  a  cred- 
itor of  the  company,  and  has  exhausted 
his  legal  remedies  against  it :  Peckhim 
V.  Van  Wagenen,  83  N.  Y..  40,  affirm- 
ing 45  N.  Y.  Superior  Ct.  R,  328,  and 
distinguishing  Le  Roy  v.  Globe,  etc.,  2 
Edw.  Chy.,  657  ;  Matter  of  Le  Blanc, 
14  Hun.  8,  75  N.  Y.,  698. 


[6  Appeal  Cases,  846.] 

J.C*    July  29;  Dea  16,  1879. 

[PRIVY  COUNCIL.] 

346]  *J^^  parte  Charles  Nicolle. 

ON  APPEAL  FROM  THE  ROYAL  COURT  OF  JERSEY. 

LaiD  of  Jersey — CurcUelle — Person — Property. 

By  the  law  of  Jersey  in  order  to  place  a  man  under  "  curcUdle**  the  court  mast  he 
satisfied  not  merely  that  be  is  prodigal  or  likely  to  mismanage  his  property,  hot 
that  he  is  so  by  reason  of  his  habitual  intemperance  in  tlie  matter  of  drink.  To 
establish  the  intemperance  the  court  must  not  merely  have  the  evidence  of  relatives 
{les  efecteura\  but  the  presentment  after  examination  of  Us  six  prineipauz.  A  similar 
procedure  is  adopted  for  the  removal  of  the  interdiction  and  the  reinstatement  of  the 
party  in  his  civil  rights. 

When  the  court  is  satisfied  that  the  interdiction  should  be  reversed  as  regards  the 
person,  it  has  no  power  to  continue  the  "  eurcUelle  "  as  regards  the  property  upon  a 
mere  suggestion  that  it  would  be  better  and  more  expedient  for  the  family  so  to  do. 

*PrM«n/ .•-— Sia  Jambs  W.  Colvile,  Sie  Barnes  Peacock,  Sib  Montaoui  E- 
Smith,  and  Sie  Robeet  P.  Colliee. 
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[6  Appeal  Cases,  862.] 

J.C.*,  Jan.  29,  80,  81 ;  Feb!  8, 1880. 

[PRIVY  COUNCIL.] 

*PniLo  Lambkin,  Plaintiff;  and  The  South  East-    [352 
ERN  Railway  Company,  Defendants. 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN*S  BENCH  FOR  THE  PROVINCE 
OF  QUEBEC,  CANADA. 

New  Trial— Damages — Miedirection — Negligence — Gitil  Procedure  Code^  a.  426, 

etibe.  11. 

Where  a  plaintiff  bad  obtained  against  a  railway  company  a  verdict  with  damages, 
snstained  by  reason  of  an  accident  to  a  train  in  which  he  was  a  passenger,  and  a  new 
trial  was  ordered  by  the  Coart  of  Queen's  Bench  on  the  ground  alone  of  excessive 
damages,  the  finding  as  to  negligence  by  the  defendant  company  being  approved  by 
two  courts : 

Held,  that  inasmuch  as  there  had  been  no  misdirection,  the  judf  e  having  put  to 
the  jury  whether  all  was  done  which  was  reasonably  and  practically  possibfy  under 
the  circumstances  of  the  case,  and  inasmuch  as  the  damages  were  not  of  such  an  ex- 
cessive character  as  to  show  that  the  jury  had  been  either  influenced  by  improper 
motives  or  led  into  error,  there  ought  not  to  be  a  new  trial 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(March  16, 1877),  reversing  a  judgment  of  the  Superior  Court 
(Nov.  30,  1875,)  sitting  as  a  court  of  review,  which  was  in 
favor  of  the  plaintiff,  and  setting  aside  the  verdict  of  the 
jury  in  his  favor,  and  ordering  a  new  trial  on  the  sole  ground 
that  the  damages  were  excessive. 

The  declaration  stated  that  the  respondents  were  public 
carriers  and  owners  of  a  certain  railway,  and  that  on  the 
13th  of  August,  1874,  while  the  appellant  was  lawfully 
travelling  on  the  respondents'  railway  in  respondents'  car- 
riages, the  said  carriages,  with  the  appellant  therein,  were 
precipitated  into  an  open  culvert,  and  the  appellant  was  so 
severely  injured  that  for  a  month  his  life  was  despaired  of, 
and  he  had  never  since  been,  and  probably  never  would  be, 
*able  to  attend  to  any  business  ;  that  he  had  before  [353 
been  doing  a  large  and  profitable  business  as  an  architect, 
builder,  and  manufacturer  of  doors,  sashes,  mouldings,  and 
household  furniture ;  and  the  appellant  claimed  $60,000. 

In  their  pleas  the  respondents  admitted  that  they  were 
public  carriers  and  owners  of  the  railway  in  question,  and 
that  on  the  13th  of  August,  while  the  appellant  was  being 

*  Present:  —  Sir  J  Aires  W.'  Colvile,  Sift  Barnes  Peacock,  Sir  Montague  E. 
SMrra,  and  Sir  Kobeet  P.  Collier. 
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carried  as  a  passenger  in  their  cars  on  their  railway,  an  ac- 
cident occurred  which  serioasly  damaged  the  cars  and  might 
have  damaged  the  appellant  to  an  unknown  extent;  bat 
they  set  np  the  defence  that  the  accident  was  caused  by  a 
violent  storm  and  flood,  which  made  the  gap  into  which  the 
train  fell,  and  prevented  any  warning  being  sent,  either  by 
telegraph  or  otherwise,  so  as  to  stop  the  train,  and  that 
there  was  no  negligence  on  the  part  of  them  or  their  ser- 
vants. The  respondents  also  pleaded  a  d^ense  aufonds  en 
fait^  taking  issue  generally. 

The  appellant  filed  his  answer  and  replication,  joining 
issue  on  the  respondents'  pleas. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Mr.  Doutrey  Q.C.  (of  the  Canadian  bar),  and  Mr.  FuUar- 
ton,  for  the  appellants,  contended  that  the  verdict,  with 
which  the  judge  who  tried  the  cause  was  altogether  satis- 
fied, shoula  not  be  disturbed  and  a  new  trial  ordered  on  a 
mere  question  of  amount,  unless  under  special  and  extra- 
ordinary circumstances,  which  did  not  exist  and  were  not 
suggested  in  this  case.  They  referred  to  the  Canadian  Civil 
Procedure  Code,  s.  426,  subs.  11.  The  English  rule  is  the 
same  as  the  Canadian:  see  Mayne  on  Damages,  p.  613; 
Creed  v.  Msher{^):  Edgell  v.  Francis  (*);  Phillips  v. 
SoiUh  Western  Railway  Company  ('). 

Mr.  BompaSy  Q.C,  and  Mr.  Jeune,  for  the  respondents, 
contended  that  the  order  for  a  new  trial  was  right.  There 
was  misdirection  in  not  sufficiently  or  correctly  stating  the 
circumstances  under  which  the  respondent  company  would 
be  responsible  for  the  negligence  of  its  servants,  or  what 
354]  constituted  such  negligence.  *There  was  no  evidence 
of  such  negligence,  and  the  damages  were  excessive. 

Reference  was  made  to  Nugent  v.  Smith  (*) ;  Railroad 
Company  v.  Reeves  (*).  * 

The  appellants  were  not  called  upon  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robkrt  P.  Collier:  This  is  an  action  broaght 
against  the  South  Eastern  Railway  Company  of  the  province 
ot*  Quebec  to  recover  damages  which  the  plaintiff  sustained 
by  reason  of  an  accident  to  a  train  in  which  he  was  a  pas- 
senger. The  plaintiff  obtained  a  verdict,  with  damages 
§7,000.  The  railway  company  applied  to  the  Superior 
Court  of  Montreal  for  a  new  trial  upon  a  number  of  grounds, 

0)  9  Ex.,  472.  {*)  1  C.  p.  D.,  19,  16  Edjet.  R.,  203;  in 

(«)  1  M.  4  G.,  222.  Appeal,  428,  17  Eng.  R..  880. 

(»)  4  Q.  B.  D.,  406  ;  28  Eng.  R.,  844  ;        (»)  10  Wallace's  Rep.,  176. 
48  L.  J.  (Q.B.),  693. 
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including  misdirection,  the  verdict  being  against  the  evi- 
dence, and  the  damages  being  excessive.  That  court  unani- 
mously expressed  themselves  satisfied  with  the  verdict,  and 
refused  a  new  trial.  Upon  this  the  defendants  appealed  to 
the  Court  of  Queen's  Bench.  The  Court  of  Queen's  Bench, 
as  their  Lordships  understand,  expressed  their  approval  of 
the  verdict,  or,  at  all  events,  expressed  no  disapproval  of  it 
upon  any  ground  except  that  of  excessive  damages ;  and 
upon  that  ground  alone  directed  a  new  trial.  From  that 
judgment  of  the  Court  of  Queen's  Bench  the  present  ap- 
peal is  preferred. 

It  has  been  sought  to  uphold  the  judgment  upon  grounds 
other  than  that  on  which  it  was  pronounced,  viz.,  that  the  ver- 
dict, as  far  as  it  finds  negligence  on  the  part  of  the  company, 
is  against  evidence,  and  that  the  judge  misdirected  the  jury. 
With  respect  to  the  verdict  being  against  evidence,  it  aj)- 
pears  to  tneir  Lordships,  as  indeed  they  have  before  inti- 
mated, that  the  question  of  negligence,  being  one  of  fact  for 
the  iury,  and  the  finding  of  the  jury  having  been  upheld  or 
at  all  events  not  set  aside  by  two  courts,  is  not  open  under 
the  ordinary  practice  to  the  defendants.  However,  the  de- 
fendants have  argued,  as  they  had  a  right  to  argue,  the 
question  of  misdirection ;  and  the  direction  of  the  learned 
*judge  cannot  be  considered  altogether  apart  from  [355 
the  evidence  to  which  it  applies. 

Without  going  at  length  through  the  evidence,  it  is 
enough  to  say  that  the  plaintiff  was  a  passenger  on  the  13th 
of  August,  1874,  on  the  defendants'  railway,  and  that  the 
accident  occurred  at  a  point  between  the  station  of  Aber- 
corn  and  the  station  of  button,  the  distance  from  one  to  the 
other  being  about  five-and  a-half  miles;  that  the  line  be- 
tween the  two  stations  is  intersected  by  a  number  of  streams 
which  are  all  spanned  by  bridges,  and  at  times,  perhaps 
generally,  contain  but  little  water,  but  are  apt  to  be  flooded 
after  storms.  It  appears  that  on  the  evening  before  the  ac- 
cident, the  12th  of  August,  a  violent  and  most  unusual 
storm  had  occurred,  perhaps  in  the  nature  of  a  waterspout, 
which  carried  away  five  out  of  six  bridges  between  the  two 
stations.  The  next  morning,  at  about  half- past- six,  the 
train  in  which  the  plaintiff  was  travelling  dashed  into  the 
bed  of  one  of  these  streams,  of  which  the  bridge  had  been 
demolished,  without  any  warning  whatever  having  been 
given  to  the  driver  of  the  train.  The  result  was  that  some 
persons  were  killed  and  many  injured — the  plaintiff  among 
them.  It  was  the  duty  of  four  men,  headed  by  one  who  is 
sometimes  called  ''  the  boss,"  to  look  after  the  railway  be- 
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tween  these  two  stations,  a  part  which  would  appear  tore- 
quire  more  than  usual  care  and  attention.  It  was  the  duty 
of  these  men,  upon  the  occurrence  of  tlie  storm,  and  some 
of  the  bridges  being  washed  away  to  their  knowledge  on 
the  previous  evening,  to  use  all  exertions  in  their  power  to 
stop  the  train  which  was  coming  in  the  morning.  Of  two  of 
these  men  we  hear  nothing.  A  third,  Doran,  who  lived  at  a 
house  rather  more  than  a  mile  from  Sutton,  was  called; 
and  he  speaks  of  a  bridge  close  to  his  house  being  carried 
away,  and  of  his  apprehension  that  other  bridges  would  be 
carried  away,  and  says  that  upon  starting  on  the  line  in  the 
direction  of  the  Abercorn  station  in  the  morning  at  about 
four  o'clock  he  was  unable  to  proceed.  He  then  went  to 
the  Sutton  station,  and  requested  the  station-master  to  tele- 
graph to  Abercorn,  but  it  was  ascertained  that  the  tele- 
graphic communication  was  interrupted.  Doran,  who  had 
borrowed  a  horse,  returned  to  his  own  house  and  planted  a 
Hag  at  the  place  where  the  bridge  opposite  to  his  house  had 
been  demolished  ;  but  instead  of  riding  on  to  ascertain  the 
356]  *state  of  the  bridges  between  his  house  and  Aber- 
corn, he  put  the  horse  up  and  contented  himself  with  re- 
maining where  he  was.  It  appears  to  their  Lordships  that 
the  jury  might  have  come  to  the  conclusion  fairly  upon  the 
evidence  that  if  he  had  ridden  on  he  might  have  arrived  at 
the  place  where  the  accident  occurred  in  time  to  stop  the 
coming  train.  White,  the  foreman  or  '*  boss,"  was  not  called. 
He  appears  to  have  done  but  little.  He  was  aware,  accord- 
ing to  some  evidence,  that  one  of  the  bridges  had  been 
washed  away  as  early  as  four  o'clock  in  the  morning.  He 
appears  to  have  made  no  effort  to  go  beyond  the  bridge  at 
Doran' s  house.  The  time  he  arrived  there  is  not  very  clearly 
fixed.  If  it  was,  as  Doran  says,  at  a  quarter  before  six,  he 
would  have  had  time  to  stop  the  coming  train,  which,  al- 
though due  before,  did  not  arrive  till  half-past  seven. 
Whether  he  was  there  at  that  time  or  not,  it  appears  to  their 
Lordships  that  upon  the  evidence  the  jury  were  warranted 
in  the  conclusion  that  he  was  guilty  of  negligence. 

The  summing-up  of  the  learned  judge  must  be  taken  with 
reference  to  the  circumstances  of  the  case  and  to  the  evi- 
dence. The  following  passage  has  been  picked  out  and  ob- 
jected to:  "First  of  all  was  there  time  to  give  notice! 
That,  of  course,  is  easily  answered  ;  there  was  time.  Then, 
was  there  a  possibility  of  doing  it?  That  is  the  question." 
Their  Lordships  have  read  through  the  summing-up  of  the 
learned  judge;  and  although  he  may  not  have  explained 
the  law  quite  as  clearly  or  fully  as  might  have  been  desired, 
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they  are  unable  to  see  that  he  has  misdirected  the  jury.  He 
appears  to  have  put  to  them  as  a  question  of  fact  whether 
there  was  time  for  either  of  the  men  to  have  got  to  the  place 
of  the  accident  so  as  to  stop  the  train  ;  and  further,  whether, 
if  there  was  time — that  is,  if  there  liad  been  time  under  or- 
dinary circumstances, — there  were  physical  obstacles,  sucli 
as  the  unusual  depth  of  the  intervening  streams,  which 
would  have  prevented  it ;  for,  undoubtedly,  during  a  por- 
tion of  the  night  all  the  streams  were  so  deep  as  to  be 
scarcely  passable,  whereas  in  the  morning  the  mountain 
flood  had  subsided  almost  as  rapidly  as  it  had  arisen.  The 
duty  of  the  servants  of  the  company  must  be  taken  with 
reference  to  the  emergency ;  and  the  jury  might  be  prop- 
erly told  that  those  persons  who  had  charge  of  the  line 
ought,  and  were  bound,  to  do  all  they  could  to  stop  the 
train  which  was  rushing  on  *de8truction.     It  ap-     [357 

Ears  from  the  summing-up,  taken  as  a  whole,  that  tue 
irned  judge,  when  using  the  word  "possibility,"  meant 
to  put  to  the  jury  whether  all  was  done  which  was  reason- 
ably and  practically  possible  under  the  circumstances  of  the 
case.  Their  Lordships,  therefore,  are  of  opinion  that  there 
was  no  misdirection. 

We  now  come  to  the  question  whether  the  damages  were 
excessive.  It  appears  that  the  plaintiff  was  found  soon 
after  the  accident  with  his  head  jammed  between  two  pieces 
of  timber,  that  it  took  two  or  three  hours  to  release  him, 
which  was  done  by  cutting  away  the  timber ;  that  he  was 
then  conveyed  to  Richford,  a  place  at  no  great  distance,  and 
was  attended  to  by  two  or  three  surgeons,  among  others,  by 
a  surgeon  of  the  company.  The  surgeon  who  .first  saw  him, 
or  at  all  events  who  saw  him  very  soon  after  the  accident, 
is  a  Mr.  Fassett,  who  thus  describes  his  injuries:  "The 
wounds  upon  the  face  were — a  cut  upon  the  right  side  of 
the  lower  jaw ;  and  above  that,  near  the  ear,  there  seemed 
to  be  a  bruise.  Upon  the  forehead,  near  the  right,  was  a 
cut ;  it  seemed  to  be  simply  a  cut.  Over  the  left  eye  there 
was  a  severe  bruise,  which  seemed  to  have  been  caused  by 
pressure  rather  than  a  blow.  That  was  the  idea  it  gave  me 
on  examining  it.  The  wound  on  his  thigh  was  a  lacerated 
and  punctured  wound.  He  lay  upon  the  bed,  apparently 
not  noticing  things  around  him,  restless,  tumbling  about, 
not  heeding  anything  apparently  that  was  going  on."  He 
goes  on  to  say  that  the  man  was  from  time  to  time  delirious, 
and  adds :  "  I  think  I  gave  an  opinion  at  the  time  at  Rich- 
ford  that  his  condition  was  dangerous  then,  and  if  he  recov- 
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ered  at  all  he  would  probably  not  fully  recover,  and  I  am 
still  inclined  to  favor  that  opinion."  He  attributes  the  in- 
jury of  the  brain  to  pressure,  his  theory  being  that  the  two 
sides  of  the  skull  were  to  a  certain  extent  pressed  together. 
The  plaintiff  was  attended  by  Mr.  Hamilton,  a  surgeon  em- 
ployed by  the  company  to  take  care  of  the  wounded,  and 
he  gives  a  description  of  the  state  of  the  plaintiff  not  mate- 
rially different  from  that  of  the  last  witness.  He  says  the 
plaintiff  was  delirious  for  two  or  three  weeks  when  he  at- 
tended him  ;  that  he  was  subsequently  removed,  and  that  he 
had  seen  but  little  of  him  between  the  time  of  the  accident 
and  the  time  of  the  trial,  which  was  just  twelve  months.  He 
expresses  no  very  confident  opinion  about  hisstate.  He  thinks 
3o8]  be  may  ^recover,  but  will  not  undertake  to  say  that 
he  will  or  to  fix  any  probable  time  for  recovery.  We  have 
further  the  evidence  of  Dr.  Gibson,  the  medical  attendant  of 
the  plaintiff,  who  speaks  of  him  as  being  in  a  very  danger- 
ous state  at  Richford,  so  dangerous  that  at  one  time  his  life 
was  despaired  of.  He  does  not  speak  to  having  attended 
him  very  much  subsequently,  for  his  physical  health  ap- 
peared to  have  improved,  and  he  says  very  candidly  that  he 
thought  medicine  would  do  him  little  good;  but  he  speaks 
to  having  had  a  conversation  with  him  shortly  before  the 
trial,  from  which  it  would  appear  that  his  brain  was  still 
affected  ;  not  that  he  was  idiotic  or  insane,  but  that  his  con- 
versation was  rambling,  and  that  he  was  unable  to  fix  his 
ideas  upon  any  subject  or  to  attend  to  business.  This  wit- 
ness also  declines  to  give  an  opinion  as  to  whether  the  man 
would  ever  thoroughly  recover,  although  possibly  he  might 
recover. 

There  is  a  considerable  body  of  other  evidence.  The  plain- 
tiff calls  his  brother,  his  cousin,  and  some  neighbors,  the 
effect  of  whose  evidence  may  be  shortly  stated  to  be  that 
the  plaintiff  was  in  partnership  with  his  brother,  the  plain- 
tiff being  the  elder  and  the  more  active  partner ;  that  they 
carried  on  business  as  builders,  and  that  the  plaintiff  did  the 
work  of  an  architect, — was  capable  of  designing  a  house  or 
public  building  and  seeing  to  the  execution  of  his  design; 
that  they  carried  on  business  as  manufacturers  of  cabinet 
and  other  articles;  that  the  plaintiff  also,  being  an  active 
and  industrious  man,  from  time  to  time  chained  $3  or  $4  a 
day  for  his  own  work,  in  addition  to  the  profit  on  the  work 
of  the  laborers  he  employed  and  on  his  materials ;  and  that 
the  two  brothers  were  making  some  $6,000  or  $6,000  a  year. 
The  evidence,  though  not  perhaps  as  conclusive  as  might  be 
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desired  on  this  subject,  is  to  the  effect  that  the  business  had 
to  a  certain  extent  suffered.  The  brother  said  that  he  had 
to  refuse  some  orders  which  otherwise  he  would  have  ac- 
cepted ;  there  is  evidence  on  his  part,  and  also  that  of  the 
neighbors,  of  the  business  having  fallen  off;  it  is  obviously 
probable  that  the  business  would  fall  off,  more  perhaps  in 
future  years  than  at  once.  There  is  further  evidence  that 
the  plaintiff,  although  before  the  accident  a  strong  vigorous 
man,  with  much  capacity  for  business,  became  incapacitated 
for  business ;  that  he  was  weak  and  languid  in  physical 
♦health,  and  unable  to  iix  his  attention  continu-  [359 
ously  upon  one  subject,  from  the  time  of  the  accident  up  to 
the  time  of  the  trial.  One  witness,  a  director  of  the  com- 
pany, who  can  scarcely  be  supposed  to  be  biassed  against 
them,  says:  "I  have  tried  to  talk  business  with  him  lately. 
I  did  not  find  him  the  same  man  that  he  used  to  be.  If  be 
goes  to  talk  about  business,  he  wanders  directly  and  gets 
astray.  I  cannot  say  but  what  this  must  affect  bis  fortune. 
He  has  not  been  engaged  in  building  since  the  accident.  I 
do  not  think  be  was  able  to  do  so." 

On  the  part  of  the  company  Dr.  Scott  was  called,  who 
said  that  he  did  not  think  that  the  symptoms  complained 
of  by  the  plaintiff  could  arise  from  compression  of  the  skull, 
inasmuch  as  he  thought  that,  at  the  age  of  the  plaintiff,  the 
skull  would  not  be  compressible  without  fracture.  The  fur- 
ther effect  of  his  evidence  appears  to  be  that  he  thought, 
from  the  description  which  he  nad  heard  of  the  injuries,  that 
the  plaintiff  ought  to  have  recovered,  and  therefore  that  he 
must  be  feigning  illness.  He  says  that,  without  having  seen 
the  plaintiff,  he  is  as  confident  in  his  opinions  as  if  he  had 
seen  him,  a  confidence  which  appears  to  their  Lordships  to 
contrast  unfavorably  with  the  caution  with  which  the  evi- 
dence of  the  other  medical  men  is  given. 

Assuming  the  jury  to  have  believed  the  evidence  on  the 
part  of  the  plaintiffs,  their  Lordships  think  that  they  would 
Lave  been  wrong* if  they  had  confined  the  damages,  whidh 
they  had  to  assess  once  and  for  all,  solely  to  what  the  plain- 
tiff had  lost  at  the  time  of  action  brought  or  at  the  time  of 
the  trial ;  that  it  was  their  duty  to  take  into  consideration 
that  the  plaintiff  had  been  disabled  for  twelve  months ;  that 
he  had  not  then  recovered,  and  that  it  was  doubtful,  accord- 
ing to  the  best  evidence,  whether  he  would  recover  at  all,  or, 
if  he  did  recover,  when  he  would  recover  ;  and  although  an 
estimate  of  future  damages  must  necessarily  be  of  a  some- 
what rough  and  speculative  character,  still  that  they  were 
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bound  to  give  him  some  damages  in  respect  of  the  future 
loss  which  he  would  sustain. 

The  learned  judges  appear  to  have  directed  a  new  trial 
upon  the  supposition  that  the  jury  only  gave  damages  in 
respect  of  what  the  plaintiff  had  lost  at  the  time  either  of 
action  brought  or  of  the  trial,  and  that  those  damages  are 
360]  excessive.  Such  is  the  *view  certainly  of  Mr.  Jus- 
tice Sanborn,  who  says  :  "  It  is  impossible  that  three  or  four 
weeks'  illness,  and  more  or  less  loss  of  time  for  some  months 
of  a  man  who  earned  four  dollars  a  day,  could  occasion  a 
a  loss  of  $7,000."  Their  Lordships  may  observe  that  Mr. 
Justice  Sanborn  seems  not  to  have  been  quite  correct  in 
estimating  the  loss  of  the  plaintiff  as  of  a  mere  laborer  who 
earned  $4  a  day,  inasmuch  as  the  evidence  is  that  the 
plaintiff  not  only  earned  $4  a  day  in  addition  to  the  profit 
upon  his  workmen  and  materials,  but  carried  on  business  as 
a  manufacturer.  It  appears  to  have  been  inferred  that  the 
jury  intended  to  assess  damages  only  up  to  the  time  of  the 
trial,  from  their  answer  to  one  of  the  questions  put  to  them 
in  the  articulation  of  facts.  But  their  Lordships  are  by  no 
means  satisfied  that  such  was  the  intention  of  the  jury. 
They  are  first  asked :  "  Has  the  plaintiff  ever  since  the  sad 
accident  been  disabled  from  doing  business,  and  to  what 
extent  is  he  disabled  from  attending  to  business  ?  A.  He 
has  been  disabled  up  to  the  present  time: " — that  is  to  say, 
they  did  not  think  him  cured.  Then  this  question  is  pat, 
which  divides  itself  into  three:  *'Is  the  plaintiff  the  head 
of  a  family  composed  of  his  wife  and  three  children  1  Are 
they  all  dependent  upon  his  labor  for  their  maintenance t 
Have  they  ever  since  been  deprived  of  his  labor,  and  to 
what  extent  in  the  future  will  they  be  deprived  of  his  labor  t 
A.  He  is  the  head  of  a  family  consisting  of  a  wife  and  three 
children ;  one,  a  son,  is  not  dependent ;  wife  and  two  girls 
dependent."  The  answer  to  the  second  part  of  the  ques- 
tion is :  "  They  have  been  deprived  ;"  and  to  the  third,  the 
jury  answer  that  they  cannot  form  a  judgment. 

Their  Lordships  scarcely  understand  on  what  principle 
this  question  should  have  been  put  to  the  jury.  The  ques- 
tion in  the  cause  was  not  what  damage  had  been  sustained 
by  the  plaintiff's  wife  and  children,  but  what  damage  had 
been  sustained  by  himself.  If  he  had  been  killed,  and  such 
an  action  as  that  brought  under  Lord  Campbell's  Act  in 
this  country  could  be  maintained  in  Canada,  then  the  ques- 
tion would  be  what  damage  was  sustained  by  his  wife  and 
children.    But  the  jury  are  further  asked,  "To  what  extent  in 
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thefature  will  the  wifeand  children  be  deprived  of  his  labor?" 
which  seems  to  mean,  "For  what  tim-ewill  the  wife  and  chil- 
dren be  deprived  of  his  labor  1"  It  *had  been  origi-  [361 
nally  proposed  topnt  the  question  in  the  form  :  "For  what 
time,  under  probable  circumstances,  or  in  all  probability, 
would  they  be  deprived?"  But  on  the  defendant's  objec- 
tion the  question  stands  in  its  present  form,  and  the  jury 
are  required  to  fix  the  time  when  the  plaintiff  will  recover. 
They  declined  to  do  what  no  witness,  medical  or  otherwise, 
had  attempted,  but  their  Lordships  do  not  therefore  infer 
that  when  they  answer  the  further  question,  "Has  the 
plaintiff  suffered  damages  by  the  said  accident,  and,  if  so, 
to  what  amount  ? "  they  excluded  all  consideration  of  future 
loss.  If  they  had  thought  that  the  plaintiff  would  be  dis- 
abled for  all  the  rest  of  his  life,  in  their  Lordships'  view 
the  damages  would  be  too  small ;  but  if  they  adopted  the 
intermediate  view,  which  seems  to  be,  on  the  whole,  the  re- 
sult of  the  evidence  of  the  plaintiff's  witnesses,  medical  and 
otherwise,  that  the  plaintin  had  been  seriously  injured,  that 
he  still  continued  to  suffer,  that  his  brain  still  continued 
somewhat  affected,  that  he  was  unable  to  attend  to  business, ' 
and  that  it  was  uncertain  whether  he  would  ever  recover, 
although  he  might  recover,  their  Lordships  feel  unable  to 
say  that  the  damages  given  were  so  excessive  as  to  justify  a 
new  trial  upon  that  ground.  They  observe  that  the  law  of 
Canada,  as  expressed  by  Article  446,  sect.  11,  is  not  far  dif- 
ferent from  that  of  this  country  upon  this  subject :  "  If  the 
amount  awarded  be  so  small  or  so  excessive  that  it  is  evi- 
dent the  jury  must  have  been  influenced  by  improper 
motives  or  led  into  error,  then  a  new  trial  must  be  granted." 
On  the  whole,  their  Lordships  are  by  no  means  satisfied 
that  the  damages  are  of  such  an  excessive  character  as  to 
show  that  the  jury  have  been  either  influenced  by  improper 
motives  or  led  into  error,  and  they  are  of  opinion  that  there 
ought  to  be  no  new  trial. 

Therefore,  their  Lordships  will  humbly  advise  Her  Maj- 
esty that  the  judgment  of  the  Court  of  Queen's  Bench  be 
reversed  :  that  the  judgment  of  the  Superior  Court  of  Mon- 
treal be  affirmed ;  and  that  the  appellant  have  the  costs  of 
the  appeal  in  Canada  and  of  the  appeal  to  Her  Majesty  in 
Council. 

Solicitors  for  appellant :  Simpson^  Hammond^  UlcJiards 
&  Simpson, 
Solicitors  for  respondent :  Bischoff,  Bompas  &  Bischoff. 
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See  28  Eng.  Rep.,  847  note. 

Within  the  limit  of  damages  fixed  by 
the  statute  in  actions  for  death  caused 
by  negligence,  the  jury  is  neither  om- 
nipotent nor  left  wholly  to  conjecture. 
They  are  required  to  judge  and  not 
merely  to  guess,  and  therefore  such 
basis  for  the  facts  naturally  capable  of 
proof  can  give,  should  always  be  pres- 
ent. It  is  the  duty  of  the  Supreme 
Court  to  review  such  judgment,  and  to 
set  it  aside  if  it  appears  excessive  or 
the  result  of  sympathy  or  prejudice : 
Hooghkirk  «.  D.  &  H.,  92  N.  Y.,  219, 
reversing  on  another  point  68  How.  Pr., 
828,  26  Alb.  L.  J..  78,  28  Hun,  407. 

A  new  trial  should  be  granted  where, 
after  taking  into  consideration  de- 
ceased's chances  of  life,  state  of  health, 
present  and  probable  future  income, 
and  ail  matters  material,  the  damages 
found  by  the  jury  are  so  large  as  to  be 
out  of  proportion  to  the  pecuniary  loss 
which  appears  to  have  been  suffered 
by  deceased's  family :  McLean  v. 
Board,  etc.,  7  Vict.  L.  R.  (Law),  239. 

In  Houston,  etc.,  v.  Couser,  57  Texas, 
293,  a  verdict  of  $9,000  for  damages 
for  the  death  of  a  switchman  21  years 
of  age,  was  set  aside  as  excessive,  the 
court  (pp.  304-5)  saying  : 

"Perhaps  the  nearest  measure  of 
damages  approximating  this  reasonable 
certainty  would  be  such  sum  as  would 
purchase  an  annuity,  if  such  security 
was  in  the  market,  equal  to  the  value 
of  the  pecuniary  aid  which  the  plain- 
tiff would  have  derived  from  the  de- 
ceased, calculated  upon  the  basis  of  all 
the  facts  and  circumstances  of  the  par- 
ticular case  reasonably  accessible  in 
evidence,  and  including  the  probable 
duration-  of  life,  as  shown  by  approved 
tables. 

Although  from  the  necessary  uncer- 
tainty in  the  testimony  in  such  cases, 
the  jury  must  be  allowed  more  than  or- 
dinary discretion,  yet  this  discretion  as 
far  as  possible  should  be  aided  by  evi- 
dence. Otherwise  the  verdict  is  not 
returned  as  required  by  their  oaths  up- 
on the  testimony,  but  upon  their  indi- 
vidual and  perhaps  variant  and  errone- 
ous views,  and  in  regard  to  which  the 
party  may  not  have  been  heard  in  evi- 
dence or  argument. 

The  damages  being  for  the  pecuniary 
loss  only,  the  party  claiming  them 
should  then  as  a  general  rule,  at  least, 
be  required  to  prove  such  facts  and 


circumstances  as  will  enable  the  jarr 
to  return  a  verdict,  based  upon  their 
evidence,  which  would  approximaie 
reasonable  certainty,  and  the  court  to 
pass  advisedly  in  reviewing  this  evi- 
dence upon  motion  for  a  new  trial. 

This  testimony  would  include  the 
circumstances  of  the  deceased,  his  oc- 
cupation, age,  health,  habits  of  indus- 
try, sobriety  and  economy,  his  skill 
and  capacity  for  business,  the  amount 
of  his  property,  his  annual  earnings, 
and  the  probable  duration  of  lijfe: 
Pierce  on  Railroads.  396 ;  2  Thomp.  oa 
Neg.,  1290,  both  citing  numerous  au- 
thorities in  notes. 

In  the  case  now  before  the  court, 
though  there  was  testimony  showing 
that  the  deceased  had  at  one  time  con- 
tributed some  property  to  the  plidntiffs, 
and  had  at  some  time  previously  to  his 
death  thus  contributed  two-thirds  of 
his  wages,  yet  the^  plaintiffs  did  not 
show  his  pecuniary  circumstances,  and 
what  his  wages  had  beeu  or  then  were, 
though  it  was  evident  that  this  testi- 
mony was  easily  accessible. 

Without  such  evidence  the  verdict 
of  the  jury  could  have  been  but  little 
more  than  a  merely  speculative  one. 
and  the  court  had  no  standard  by  which 
to  determine  its  correctness.  As  pre- 
sented by  the  record,  considering  the 
other  facts  and  circumstances  of  the 
case,  there  was  nothing  which  would 
relieve  the  verdict  of  the  character 
which  the  first  blush  would  stamp  upon 
it,  that  it  was  greatly  excessive  and  not 
warranted  by  the  testimony.  It  should 
have  been  set  aside  by  the  court  and  a 
new  trial  granted,  and  a  failure  to  do 
this  was  error  for  which  the  judgment 
is  reversed." 

In  the  following  cases  the  verdicts 
were  held  not  to  be  so  large  as  to  re- 
quire a  new  trial.  Of  coarse  each* case 
depends  upon  all  its  facts,  including 
many  more  than  those  noted  below: 

For  $5,500  against  a  physician  for 
tying  a  ligature  around  a  child's  penis 
instead  of  the  umbilical  cord :  Brooke 
V.  Clark,  57  Tex.,  105. 

For  $5,000  for  railway  injuries: 
Houston  &  T.  C,  etc.,  v.  Boehen,  57 
Tex..  152. 

For  $1,525  for  such  Injuriea:  Int 
etc.,  V.  Stewart,  57  Tex.,  166. 

For  $4,500  for  libel  :  Whiteman  c. 
Leslie,  54  How.,  494. 

For  f 2,500  for  injuries  to  an  arm : 
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Maloy  V.  N.  Y.  Gent,  40  How.  Pr., 
274. 

For  $3,000  for  wrongfully  excluding 
a  colored  woman  from  a  lady's  car  : 
Brown  c.  Memphis,  etc.,  7  Fed.  Re- 
porter, 51. 

For  f 2,000  on  account  of  injuries  re- 
ceived by  falling  into  the  hatchway  of 
a  yessel :  Reiss  v.  North  German,  etc., 
13  Repr.,  104.  11  Fed.  Repr.,  844. 

Of  $2i50  for  false  imprisonment : 
Sorenson  v.  Dundar,  50  Wise.,  835. 

Of  $5,000  for  death  of  an  engineer 
on  a  vessel :  Erwin  «.  Neversink,  23 
Hun.  673. 

*  Of  $10,000  for  injuries  to  a  car  coup- 
ler :  Porter  «.  Hannibal,  etc.,  71  Mo.,  66. 

Of  $1,841.67  for  injuries  on  a  high- 
way,  breaking  plaintiff's  leg,  etc :  Sheff 
«.  Huntington,  16  W.  Va.,  307. 

Of  $1,500  for  injury  to  one  from  de- 
fective sidewalks :  Oarlick  «.  Pella,  63 
Iowa,  646,  651. 

Of  $500  for  injuries  from  same  cause: 
Lexington  9.  Auger,  3  Leg.  Adviser, 
240. 

Of  $4,500  for  injuries  from  a  pile 
driver:  Shultz  v.  Chicago,  etc.,  48 
Wise.,  875. 

Of  $8,000  for  death  of  a  dealer  in 
game  and  poultry  :  Cook. v.  Clay  St., 
etc. ,  0 Pac  Coast  L.  J.,  606, 60  Cal.,  604. 

Of  £800  for  fracture  of  a  thigh: 
Young  «.  Glasgow,  etc.,  20  Scottish 
Law  Repr.,  169. 

Of  £15  for  damages  to  plaintiff  for 
falling  into  a  cellarway  :  Archibald  v. 
Pruden,  7  Vict  L.  R.  (Law),  422. 

Of  $1,000  for  an  aggravated  assault 
and  battery:  Borland  «.  Barrett,  76  Va., 
128. 

Of  $1,400  for  causing  death  of  a  pas- 
senger :  Cliicago,  etc.,  v.  Bomfield,  104 
Ills.,  224. 


In  the  following  cases  verdicts  were 
set  aside  as  excessive  : 

For  $1,500  for  expelling  one  from 
horse  cars  :  Hamilton  v.  Third  Av.,  48 
How.  Pr.,  50. 

Of  £5,000  for  death  of  a  railway  sta- 
tion  agent :  McLean  v.  Board,  etc.,  7 
Vict.  L.  R,  (Law).  239. 

Of  $35,000  for  railway  injuries  :  L. 
&  N.,  etc.,  V.  Fox,  11  Bush  (Ky.),  495. 

Of  $200  for  assault  and  battery: 
Corcoran  9.  Harran,  15  Cent.  L.  J.,  29, 
12  N.W.  Repr.,  468,  Sup.  Court.  Wise. 

Of  $1,800  for  death  of  a  chUd : 
Pennsylvania,  etc.,  y.  Lilly,  73  Ind., 
252. 

Of  $10,000  for  injuries  to  a  svritch- 
man  :  A.  T.,  etc.,  v.  Brown,  26  Kans., 
443. 

Of  $1,000  for  carrying  a  passenger 
past  a  railway  station.  The  court  said 
the  passenger  should  have  recovered 
compensation  for  the  inconvenience, 
loss  of  time,  and  labor  and  expense  of 
travelling  back,  but  was  not  entitled  to 
recover  for  anxiety  and  suspense  of 
mind  suffered  In  consequence  of  the 
delay,  nor  the  effects  upon  her  health, 
nor  the  danger  to  which  she  was  ex- 
posed in  consequence  of  the  train  being 
stopped  at  her  station  an  insufficient 
length  of  time  to  enable  her  to  get  off : 
Trigg  V.  St.  Louis,  etc.,  74  Mo.,  148. 

Of  $1,200  for  fraud  when  that  was 
the  sum  paid  for  property  worth  $800, 
since  a  judgment  in  accordance  with 
the  verdict  would  leave  plaintiff  the 
owner  of  the  property  bought:  Green- 
wald  «.  Rathfon,  84  Ind.,  547. 

Of  $4,400  for  injuries  sustained  by  a 
switchman  :  Chicago,  etc.,  9.  Amy,  10 
Bradw.,  210. 

Of  £300  for  slander :  Ritchie  v.  Bar- 
ton,  17  Scot.  L.  Repr.,  630. 


33  Eng.  Rep. 


47 


738  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  V. 

1880  Barclay  v.  Baok  of  New  South  Wales.  JC. 


[6  Appeal  Cases,  374.] 

J.C.*  Feb.  11,  12,  1880. 

[PRIVY  COUNCIL.] 

374]    *Charles  James  Barclay,   Plaintiff;  and  The 
Bank  of  New  South  Wales,  Defendant^). 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Pleading — Plea  in  Accord  and  Satitfactian — Demurrer. 

To  a  declaration  alleging  a  breach  of  an  agreement  therein  set  forth,  and  cooee- 
quent  damage  to  the  plaintiflfia,  it  was  pleaded  that  a  certain  agreement  had  been 
come  to  between  plaintiffs  and  defendaifts  after  disputes  had  arisen.  The  plea  did 
not  in  terms  admit  or  deny  the  alleged  breach ;  nor  did  it  in  terms  state  that  the 
agreement  pleaded  had  been  accepted  by  the  parties  in  accord  and  satisfaction  of  the 
causes  of  action  alleged  in  the  declaration : 

Held,  on  demurrer,  reversing  the  judgment  of  the  court  below,  that  such  plea  was 
bad.  It  could  not  be  assumed  that  an  agreement,  the  defendants'  yersion  of  which 
was  set  out  in  the  plea,  had  been  accepted  in  accord  and  satisfaction. 

Appeal  from  an  order  of  the  Supreme  Conrt  (Hargravea 
and  Faucett,  JJ.,. Martin,  C.  J.,  dissenting)  (March  10, 1879) 
that  judgment  be  entered  for  the  respondents  upon  the  ap- 
pellants' demurrer  to  the  6th,  7th,  lOth,  12th,  and  14th  pleas, 
and  upon  the  respondents'  demurrers  to  the  appellants' 
equitable  replication  to  the  defendants'  6th,  7th,  10th,  and 
14th  pleas. 

The  pleas  are  sufficiently  set  forth  in  the  judgment  of 
their  Lordships.  The  case  is  reported  in  the  Supreme  Court 
Reports  (N.S.),  vol.  ii,  p.  1. 

375]  *Mr.  Watkin  Williams,  Q.C.,  and  Mr.  John  Digby 
(Mr.  Julian  E.  SaloraonSy  with  them),  for  the  appellants, 
in  support  of  the  demurrer  and  equitable  replication,  re- 
ferred to  Lyall  V.  Edwards  (*) ;  Randall  v.  Roper  (') ;  Mayne 
on  Damages  [Sd  ed.],  p.  468,  qiioting  Story  on  Agency, 
par.  217c;  Bullen  and  Leake's  Pleading  [3d  ed.],  pp.  478- 
479  ;  Payler  v.  Homer  sham  (*) ;  Luce  v.  Izod  (*). 

Mr.  Benjamin^  Q.C.,  and  Mr.  J,  O,  Mathew^  for  the  re- 
spondents, contended  that  the  6th  plea  amounted  to  a  plea 
of  accord  and  satisfaction,  and  was  a  good  answer  to  the 
c  a  uses  of  action  to  which  it  was  pleaded.     The  remedy  of  the 

^Present: — Sir  Jambs  W.  Colvile,  Sie  Baenes  Peacock,  Sie  Montagci  E« 
Smith,  and  Sie  Robert  P.  Coluee, 


{^)  Reversing   2  Supreme  Court  New        (*)  4  M.  A  S.,  423. 
South  Wales.  («)  1    H.   4   N.,   246;  S.  C,  25  LJ. 

(')  6  H.  <fe  N..  337.  (Ex.),  807. 

(*)  27L.  J.  (Q.B.)(N.S.),  266. 
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appellants  was  under  the  agreement  set  out  in  the  plea.  As 
to  the  equitable  replication,  no  groiinds  were  shown  for  set- 
ting aside  unconditionally  such  agreement,  which  the  parties 
moreover  had  acted  upon. 
Mr.  Walkin  WiUiams  replied. 
The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robert  P.  Collier:  The  plaintiffs  in  this  case  are 
the  Commercial  Bank  in  Tasmania,  suing  by  their  public 
officer,  and  the  defendants  are  the  Bank  of  New  South 
Wales.  The  questions  in  this  appeal  arise  solely  upon  de- 
murrers to  pleas  and  replications,  and  their  Lordships  there- 
fore have  only  to  deal  with  what  appears  on  the  face  of  the 
pleadings.  The  first  count  of  the  declaration  is  to  this  ef- 
fect: "That  one  Armstrong  had  shipped  from  Hobart  Town, 
in  the  said  colony  of  Van  Diemen's  Land,  certain  goods  to 
Messrs.  Brown  &  Son  at  Sydney,  and  had  drawn  against 
the  same  a  bill  of  exchange  on  the  said  Messrs.  Brown  & 
Son  for  the  sum  of  £250,  and  annexed  thereto  the  bill  of 
lading  of  the  said  goods,  and  indorsed  the  same  and  the 
said  bill  of  exchange  to  the  said  Commercial  Bank,  in  order 
to  procure  an  advance  by  the  said  bank  against  and  on  the 
security  of  the  said  bill  of  exchange  and  bill  of  lading,  and 
retained  and  employed  the  said  bank  for  reward  to  them  in 
that  behalf  to  collect  the  said  bill  of  exchange,  and  to  re- 
ceive *payment  of  the  same  in  Sydney  from  the  said  [376 
Messrs.  Brown  &.Son,  and  upon  such  payment  and  not 
otherwise  to  deliver  the  said  bill  of  lading  to  the  said  Messrs. 
Brown  &  Son."  Then  the  plaintiffs  aver  :  *'  That  thereupon, 
in  order  to  carry  out  such  retainer  and  employment,  the 
said  Commercial  Bank  indorsed  and  transmitted  to  their 
agents  in  Sydney  (the  defendants  having  notice  of  the  prem- 
ises) the  said  bill  of  lading  and  bill  of  exchange,  and  lor  re- 
ward to  the  defendants  in  that  behalf  retained  and  employed 
them  to  present  for  acceptance  and  to  collect  the  said  bill  of 
exchange,  and  to  receive  payment  thereof  from  the  said 
Messrs.  Brown  &  Son,  and  upon  such  payment  and  not 
otherwise  to  deliver  the  said  bill  of  lading  or  goods  to  the 
said  Messrs.  Brown  &  Son,  and  the  defendants  received  the 
said  bill  of  lading  and  bill  of  exchange,  and  accepted 
the  said  retainer  and  employment."  The  declaration  avers 
that  a:ll  conditions,  &c.,  were  performed,  and  the  breach  is 
thus  stated:  *'Yet  the  defendants,  contrary  to  their  agree- 
ment and  duty  in  that  behalf,  without  obtaining  payment 
of  the  said  bill  of  exchange,  delivered  the  said  bill  of  lading 
to  the  said  Messrs.  Brown  &  Son,  whereby  they  were  en- 
abled to  and  did  obtain  possession  of  the  said  goods  with- 
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out  pavment  of  the  said  bill  of  exchange,  and  the  same  has 
hence  hitherto  remained'unpaid,  and  by  means  of  the  prem- 
ises the  said  goods  became  wholly  lost  to  the  said  Commer- 
cial Bank  and  to  the  said  H.  F.  Armstrong,  and  the  said 
Commercial  Bank  incurred  divers  large  costs  and  expenses 
in  and  about  defending  an  action  which  thereby  accrued  to 
the  said  H.  F.  Armstrong  against  the  said  Commercial  Bank, 
and  were  compelled  to  and  did  pay  a  large  sum  to  the  said 
H.  F.  Armstrong  as  damages  sustained  by  him  by  reason  of 
the  loss  of  the  said  goods  as  aforesaid."  There  are  sieveral 
other  counts,  the  same  substantially  as  this,  having  reference 
to  different  bills  of  exchange,  and  to  these  counts  several 

Eleas  were  pleaded,  that  on  which  the  main  question  has 
een  raised  being  the  sixth  plea,  pleaded  to  the  hrst,  second-, 
third,  fourth,  and  fifth  counts,  which  runs  thus:  '*The  de- 
fendants say  that  after  the  alleged  receipt  of  the  said  bills 
of  lading  and  bills  of  exchange  by  the  defendants,  and  the 
alleged  retainer  and  employment  of  the  defendants  as  in  the 
said  counts  respectively  mentioned,  a  dispute  arose  between 
377]  the  defendants  and  the  said  *Commercial  Bank"— 
their  Lordships  here  observe  that  it  is  not  stated  whether 
the  dispute  arose  before  or  after  the  breach  complained  of 
— ''as  to  the  liability,  contingent  or  otherwise,  of  the  de- 
fendants to  the  said  Commercial  Bank  for  any  loss  which 
might  arise  or  happen  to  the  said  Commercial  Bank  in  re- 
spt^ct  of  the  said  bills  of  lading  and  bills  of  exchange  in  the 
said  counts  respectively  mentioned  ;  and  it  was  thereupon 
agreed  between  the  defendants  and  the  said  Commercial 
Bank  that,  in  consideration  of  the  defendants  crediting  the 
said  Commercial  Bank  with  the  amount  of  the  said  bills  of 
exchange  in  the  said  counts  respectively  mentioned,  the  said 
Commercial  Bank  should  transfer  to  the  defendants  all  their 
right  to  the  same,  and  all  their  remedies  thereupon  as  against 
the  acceptor  or  drawer,  and  also  all  their  right  to  the  goods 
comprised  in  the  said  bills  of  lading,  and  all  their  rights  and 
remedies  for  the  recovery  of  the  same,  and  also  all  their  rights 
and  remedies  against  the  captain  and  owners  of  the  vessels 
mentioned  in  the  said  bill  of  lading  for  non- delivery  of  the 
good^  I i>iuprised  therein  respectively  according  to  the  tenor 
iiud  toffee t  of  the  said  bills  of  lading;  and  the  defendants 
say,  thur  thereupon  they  did  credit  and  thereby  pay  to  the 
suid  Coinmercial  Bank  the  full  amount  of  the  said  bills  of 
exchange^  and  the  said  Commercial  Bank  did  transfer  to  the 
defendants  all  their  rights  and  remedies  as  aforesaid,  and 
indorsed  the  said  bills  of  exchange  and  bills  of  lading  to  the 
defendants.     And  the  defendants  further  say,  that  subse- 
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quently  they,  as  holders  for  value  of  the  said  bills  of  ex- 
change, sued  the  said  H.  F.  Armstrong,  as  drawer  of  the 
said  bills  of  exchange,  upon  the  said  bills  of  exchange  in  the 
second,  third,  fourth,  and  fifth  counts  respectively  men- 
tioned, and  recovered  judgment  upon  the  same  against  him 
in  this  honorable  court ;  and  thereupon  the  said  H.  F.  Arm- 
strong sued  the  said  Commercial  Bank  for  the  amount  paid 
by  him  under  the  said  judgment.  And  the  defendants  say, 
that  the  amount  paid  by  the  said  Commercial  Bank  to  the 
said  H.  F.  Armstrong,  in  settlement  of  the  said  action  and 
the  costs  thereof,  are  the  costs,  expenses,  and  damages  re- 
ferred to  in  the  said  counts  respectively,  and  that  such  costs, 
expenses,  and  damages  arose  in  respect  of  the  said  bills  of 
exchange  so  transferred  and  indorsed  to  the  defendants  as 
aforesaid,  and  the  full  amount  of  which  was  duly  paid  to 
the  said  Commercial  *Bank  by  the  defendants  in  [378 
pursuance  of  the  said  agreement,  and  not  otherwise." 

This  plea  was  demurred  to  on  the  ground  that  it  was  not 
a  good  plea  in  accord  and  satisfaction,  or  indeed  in  any 
other  view.  Two  of  the  learned  judges  below  have  held 
that  it  was  a  good  plea  in  accord  and  satisfaction.  It  is  true 
that  Mr.  Justice  Hargrave  expresses  himself  somewhat 
doubtfully  upon  this  point,  and  appears  to  think  that  pos- 
sibly it  is  something  more,  but  perhaps  it  may  be  taken 
that  he  does  not  substantially  differ  from  Mr.  Justice  Fau- 
cett,  who  is  of  opinion  that  the  plea  amounts  to  a  good  plea 
of  accord  and  satisfaction.  The  Chief  Justice  is  of  opinion 
that  the  plea  is  bad.  The  plea  alleges  a  certain  agreement 
to  have  been  come  to  between  the  plaintiffs  and  defendants 
after  certain  disputes  arose.  In  terms  it  does  not  admit, 
nor  does  it  deny,  the  breach  which  is  alleged  in  the  declara- 
tion. It.  does  not  in  terms  state  that  the  agreement  set  out 
in  the  plea  was  accepted  by  the  parties  in  accord  and  satis- 
faction of  the  causes  of  action  in  the  declaration  mentioned, 
but  it  has  been  argued  that  the  plea  upon  the  whole  of  it 
must  be  construed  as  meaning  this.  It  has  been  also  argued 
that  it  may  be  construed  in  a  totally  different  manner, 
namely,  as  substituting  an  agreement  for  the  original  agree- 
ment set  out  in  the  declaration ;  but  inasmuch  as  this  latter 
contention  has  not  been  insisted  upon,  their  Lordships  will 
confine  themselves  to  considering  whether  it  does  amount 
to  a  plea  in  accord  and  sa^sfaction. 

It  appears  to  their  Lordships  that  the  agreement  set  out 
in  the  plea  does  not  necessarily,  and  on  the  face  of  it, 
amount  to  an  accord  and  satisfactioii ;  but  that  it  is  consist- 
ent with  this  agreement  that  it  may  have  been  come  to,  and 
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yet  that  the  plaintiffs  may  not  have  intended  to  accept  it  in 
accord  and  satisfaction  of  the  causes  of  action  stated  in  the 
declaration.  The  only  ground  on  which  it  can  be  plausibly 
argued  that  the  agreement  must,  on  the  face  of  it,  be  taken 
to  be  in  accord  and  satisfaction,  is  the  assumption  that  in 
any  event  the  Commercial  Bank  could  not  obtain  more  than 
the  value  of  the  bills  of  exchange,  and  that  that  value  is 
stated  to  have  been  paid.  But  their  Lordships  are  of  opin- 
ion that  it  cannot  be  taken,  upon  the  proper  construction  of 
the  counts  to  which  the  plea  is  pleaded,  that  no  damages 
379]  could  have  *arisen  from  the  breach  of  contract  on 
the  part  of  the  defendants  beyond  the  sum  of  money  for 
which  the  bills  were  drawn,  although  it  may  possibly  be 
that  no  greater  damages  may  be  given  in  the  trial  by  a  jury. 
It  appears  to  their  Lordships  impossible  to  say,  as  a  matter 
of  law,  that  in  consequence  of  the  defendants'  breach  of 
this  agreement,  admitted  as  it  is  by  the  plea,  in  allowing 
Brown  &  Co.  to  obtain  possession  of  the  goods  without  pay- 
ment of  the  bills  of  exchange,  no  further  damage  can  have 
accrued  to  the  plaintiffs  than  the  mere  value  of  the  bills  of 
exchange.  That  being  so,  the  agreement,  on  the  face  of  it, 
does  not  appear  to  be  an  agreement  necessarily  in  accord 
and  satisfaction.  Undoubtedly  it  might  have  been  accepted 
in  accord  and  satisfaction ;  but  there  is  no  allegation  in  the 
plea  that  it  was  so  accepted,  and  their  Lordships  cannot 
help  thinking  that  the  allegation  is  purposely  omitted— at 
all  events,  it  cannot  be  imported  into  the  plea. 

Their  Lordships  must  observe  that  they  cannot  agree  with 
the  view  expressed  by  Mr.  Justice  Faucett,  who  observes: 
"  I  at  first  thought  that  this  plea  did  not  amount  to  a  plea 
of  accord  and  satisfaction,  because  it  contained  no  express 
statement  to  that  effect,  and  therefore  that  it  went  merely  to 
damages.  But,  as  the  whole  matter  rested  on  written  com- 
munications, I  think  the  effect  of  these  written  communica- 
tions has  been  properly  left  to  be  determined  by  the  court," 
It  appears  to  their  Lordships  that  such  is  not  the  effect  of 
the  plea.  It  does  not  set  out  written  communications  the 
effect  of  which  may  be  determined  by  the  court.  It  sets 
out  no  written  communications  at  all,  but  professes  only  to 
give  the  defendants'  veraion  of  a  certain  agreement  which 
the  plea  does  not  even  aver  to  have  been  in  writing.  If  the 
letters  which  constituted  the  agreement  had  been  set  out,  it 
might  have  appeared  on  the  face'of  them  that  they  consti- 
tuted an  agreement  which  might  be  taken  as  one  in  accord 
and  satisfaction ;  but  inasmuch  as  they  have  not  been  set 
out,  that  cannot  be  assumed. 
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On  these  grounds,  their  Lordships  are  of  opinion  that  this 
plea  is  bad.  It  has  been  admitted  on  both  sides  that  there 
IS  substantially  little  distinction  between  the  first  count  and 
the  second,  third,  fourth,  and  fifth  counts,  and  that  the 
seventh  and  tenth  *pleas  substantially  stand  or  fall  [380 
by  the  argument  in  support  of  or  against  the  sixth  plea. 
The  same  appears  to  their  Lordships  substantially  to  be  the 
case  with  respect  to  the  fourteenth  plea,  which  is  pleaded 
to  the  eighth  count.  The  demurrer  on  the  twelfth  plea  has 
been  abandoned,  and  the  matter  therefore  stands  thus :  that 
in  their  Lordships'  view  the  judgment  appealed  against  is 
wrong,  in  as  far  as  it  directs  that  judgment  be  entered  for 
the  defendants  upon  the  plaintiffs'  demurrers  to  the  defend- 
ants' sixth,  seventh,  tenth,  and  fourteenth  pleas ;  and  that 
such  judgment  should  be  entered  for  the  plaintiffs. 

That  being  so,  no  question  arises  with  regard  to  the  repli- 
cation of  the  plaintiffs,  which  is  also  demurred  to  on  the 
part  of  the  defendants,  and  in  respect  of  which  it  follows 
that  the  plaintiffs  would  be  entitled  to  judgment. 

For  these  reasons,  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  below  be  reversed  as  far  as 
it  relates  to  entering  the  judgment  for  the  defendants  upon 
the  demurrers  to  the  sixth,  seventh,  tenth,  and  fourteenth 
pleas,  and  also  upon  the  demurrer  to  the  plaintiffs'  replica- 
tion to  the  sixth,  seventh,  tenth,  and  fourteenth  pleas,  and 
that  the  judgment  be  entered  for  the  plaintiffs  upon  those 
pleas,  and  the  replication  to  them  ;  the  costs,  as  usual,  to 
follow  the  result. 

Solicitors  for  appellants :  Henry  Kimher  cfe  Co. 
Solicitors  for  respondents :   WaMons^  Bubh  &  Walton, 
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[6  Appeal  Cases,  S81.] 

J.C.,*  Feb.  12,  18,  U.  17,  18,  26,  1880. 

[PRIVY  COUNCIL.] 

381]  *OcTAVE  BouRGoiN  and  Others,  Appellants;  and 
La  Compagnie  Du  Chemin  De  Fer  De  Montrbal, 
Ottawa,  Et  Occidental,  The  Attorney-General  (in- 
tervening party),  The  Attorney-General  (opposant), 
La  Compagnie  Du  Chemin  De  Fer  Dje  Montreal, 
Ottawa,  Et  Occidental,  Mespondenls. 

FOUR    CONSOLLDATED   APPEALS. 

ON    APPEAL   FROM    THE    COURT   OP    QUEEN's    BENCH   FOB   THE    PBOTIKCl 
OF  QUEBEC,  IN  THE  DOMINION  OF  CANADA. 

Roahoay  Aetf  1868 — ValidUy  of  Atoard — CompetiMtitm — Invalid  Tran»fer  by  RaS- 
v>ay  Company — Quebec  Act,  S9  VieL  c,  2 — Power  of  Provincial  Legvdabtre. 

ffeldj  that  an  award  made  tmder  "The  Railway  Act,  1868,**  awarding  to  the  re- 
spondent railway  company  as  damages  for  expropriated  land  **  the  sum  of  $36,013 
pltts  $100  per  month  from  this  date,  payable  on  the  first  of  each  month  until  the  said 
company  shall  have  set  free  the  watercourse  serving  to  drain  the  quarries  adjaeent 
to  the  expropriated  land  and  constructed  a  culvert  to  protect  the  said  watereouree.* 
is  invalid  upon  the  face  of  it,  in  respect  of  the  monthly  payment  directed,  which  u 
not  rent,  but  in  the  nature  of  an  assessment  of  damages  pa^-able  in  futuro,  contin- 
g^ent  on  a  future  event  and  therefore  uncertain ;  and  also  in  respect  of  the  direc- 
tion to  construct  a  culvert,  which  was  not  within  the  functions  of  the  arbitrators. 

Under  the  act  it  is  not  competent  to  the  arbitrators  to  impose  the  payment  of  a 
rent  or  periodical  sum  at  all.  Their  duty  is,  exeept  when  the  parties  expropriated 
fall  within  the  description  of  "corporations  or  persons  who  cannot  in  common  courae 
of  law  sell  or  alienate  the  lands  set  out  and  ascertained,"  to  fix  as  compensation  each 
a  gross  sum  or  sums  as  would  be  capable  of  being  paid  or  tendered  at  once  to  the 
3o2]  parties  entitled  to  the  same  *under  sub-sect.  27,  or  into  court  under  sub- 
sect.  84  of  sect.  9  of  the  act,  in  order  to  entitle  the  company  to  possession  under  the 
27th,  or  to  confirmation  of  title  under  the  84th  and  S5th  sub-sections. 

By  a  deed  (16th  of  November,  1875)  the  respondent  company,  which  had  been 
originally  incorporated  under  Quebec  Act  82  Vict.  c.  66,  out  which  was  sobee- 
quently  declared  a  federal  railway  by  Canadian  Act  86  Vict.  c.  82,  and  became 
subiect  to  Canadian  Railway  Act,  1 868,  purported  to  transfer  such  federal  railway 
with  all  its  appurtenances  and  all  its  property,  liabilities,  rights,  and  powers  to  the 
Quebec  Gov€rnment,  and  agreed  to  dissolve  itself  as  soon  as  such  transfer  should  be 

By  Qui-bec  Act  39  Vict.  c.  2,  such  transfer  was  confirmed,  the  enterprise  of  the 
reaimwdtnt  company  was  combined  with  that  of  another  company  which  had  made 
B  similar  transfer  to  the  government,  the  respondent  company  was  dissolved,  and  its 
projiorty  s  fitted  in  a  new  company  with  a  new  title  and  a  different  oi^ganization, 
which  wa^  thereby  declared  to  be  subject  to  provincial  legislation  : 

Nftd^  thnt  both  the  deed  and  the  enactment  39  Vict.  c.  2,  were  invalid,  and  inop- 
f  rative  to  affect  the  obligations  of  the  company. 

Such  a  transfer  is  ultra  vires  a  railway  company,  by  the  law  of  the  province  of 
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Quebec  as  defined  by  Art.  869  of  the  Civil  Code ;  and  by  the  special  legislation 
affecting  the  respondent  company,  read  in  connection  with  the  British  North  Amer- 
ica Act,  1867,  sect.  91  and  sect  92,  sub-sect  10,  the  same  could  not  be  validated  to 
all  intents  and  purposes  by  an  act  of  the  provincial  legislature.  An  act  of  the  Par- 
liament of  Canada  was  essential  in  order  to  g^ve  to  such  transfer  full  force  and  effect ; 
whatever  may  have  been  the  inchoate  rights  created  thereby  as  between  the  parties 
thereto. 


[5  Appeal  Cases,  426.] 
H.L.(E.),  May  4,  1880. 

[house  of  lords.] 

*The  Directors,  &c.,  Metropolitan  District  Rail-  [425 
WAY  Company,  Appellants ;  and  Charlotte  Sharpe, 
Respondent  {'). 

Landg  Clauses  Act— 'Special  Act—ArbUration — CoHs,  Action  for ^  before  Taxation. 

The  Lands  Clauses  Consolidation  Act,  1845,  contained  special  provisions  with 
regard  to  claims  for  compensation  for  lands  affected  by  the  works  of  a  railway,  and 
directed  that  (except  in  certain  specified  cases)  compensation  should  be  awarded  with 
costs.  A  special  act  (88  <&  89  Vict  c.  ccviii.)  declared  that  the  provisions  of  the 
general  act  were,  **  except  where  expressly  varied  by  the  special  act,"  incorporated 
with  it.  The  general  act  provided  the  forms  of  proceedings  in  arbitrations— such 
as  the  appointment  of  arbitrators  by  the  contending  parties,  and  the  appointment  of 
an  umpire  by  the  arbitrators,  and  declared  that  compensation  might  be  recovered 
with  costs.  The  special  act  directed  that  arbitrations  conducted  under  its  provisions 
shoold  be  conducted  by  an  arbitrator  appointed  by  the  Board  of  Trade,  but  contained 
no  specific  directions  as  to  the  award  of  costs.  An  arbitration  of  this  sort  took 
place  under  the  special  act.  The  arbitrator  awarded  compensation,  but  said  nothing 
as  to  costs : 

Heldy  that  the  claimant  was  entitled  to  costs,  for  that  the  substitution  of  one 
form  of  proceeding  in  the  arbitration  different  from  that  in  the  general  statute,  ex- 
pressly varied  the  provisions  of  the  general  statute  as  to  that  matter,  but  did  not 
repeal  the  provision  as  to  costs  in  the  general  statute,  nor  affect  the  general  rule 
that  the  party  succeeding  in  such  an  arbitration  should  recover  costs : 

Held,  also,  that  the  right  to  costs  was  entirely  independent  of  the  taxation  of  them, 
and  an  action  could  be  maintained  for  the  costs  though  the  amount  of  such  costs  had 
not  been  previously  settled  or  ascertained  by  taxation  ;  and  consequently  an  order 
for  the  taxation  made  by  the  learned  judge  on  giving  his  judgment  for  the  plaintiff, 
was  a  valid  order. 

Boldauforth  v.  Wtiaon  (*)  approved. 

Fer  The  Lord  Chanckllor  (Lord  Selborne):  In  construing  acts  of  Parliament 
of  this  kind,  and  adjusting  the  general  provisions  in  the  general  act  to  the  particular 
provisions  of  the  special  act,  considerations  of  reason  and  justice  and  the  universal 
analogy  of  such  provisions  in  similar  acts  of  Parliament,  ought  to  have  much  weight 
and  force. 

(»)  AflSrming  4  Q.  B.  Div.,  646.  («)  4  B.  &  S.,  1. 
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[6  Appeal  Ciuee,  447.] 

H.L.  (L),  May  11,  18,  1880. 

[HOUSE  OF  LORDS.] 

447]    *Thomas  Clifford  and  Caroline  Brooke  Clif- 
ford, Appellants  ;  and  Heber  Koe,  ResponderU  (*). 

Gift  to  A.  and  Children,— Potoer  of  Appointment— WUcFs  Com  (6  Co,  Rip.,  17). 

The  rule  in  Wild 9  Case  (•),  even  if  only  a  rule  of  construction,  is  not  nov  to  be 
departed  from. 

It  18  consistent  with  that  case  that  the  primary  sense  of  the  word  "children"  is 
issue  of  the  first  generation.  That  primary  sense  is  displaced  when  circumstances 
render  the  rule  in  Wild's  Case  (*)  applicable,  on  which  the  word  becomes  a  word  of 
limitation  and  not  of  purchase. 

A  testator  by  a  will  made  in  1823  gave  "  the  whole  of  my  landed  property  sitnate, 
<&c.,  to  my  eldest  son  H.  W.  and  to  his  children  lawfully  begotten.  In  case  of  his 
dying  without  issue  male  or  female  I  give  the  same  landed  property  to  my  aeoood 
son  C.  In  case  of  C.  dying  without  children  or  child  lawfully  begotten,  I  give  the 
same  landed  property  to  my  daughter  Harriet  and  to  her  child  or  children  lawfully 
begotten  ;  and,  snoufd  she  nave  no  children,  she  shall  have  a  power  of  bequeathing 
it  to  whomever  she  pleases.  I  do  hereby  g^ve  and  leave  a  full  discretionary  power 
to  each  of  my  children  arriving  at  the  possession  of  this  landed  property,  to  dispose 
of  it  by  their  will  and  testament  to  one,  or  to  each,  of  their  children,  in  such  man- 
ner and  in  such  proportions  as  to  each  of  them,  my  children,  shall  seem  meet  and 
right  and  proper.  My  reason  for  this  is  that  as  there  is  a  title  of  baronet  in  the 
family  the  eldest  son  ought  to  possess  something  more  than  the  others,  and  also 
that  1  never  wished  to  encourage  disobedient  children,  therefore  I  leave  the  power 
of  punishing  or  rewarding,  as  each  of  them  coming  into  possession  of  the  property, 
and  having  children,  shall  think  right.** 

H.  W.  never  had  a  child.  C.  died  during  the  life  of  his  elder  brother,  but  left  a 
daughter.  H.  W.  after  entering  into  possession,  disentailed  the  estate,  and  devised 
it  to  his  wife*s  nephew : 

Held,  that  H.  W.,  by  virtue  of  the  rule  in  Wild's  Case,  took  an  estate  tail  under 
the  will ;  that  the  existence  of  the  power  did  not  affSdct  the  application  of  the  rule,  nor 
was  it  affected  by  the  use  of  the  word  "  children  ** — in  one  instance  applicable  to  the 
sons  and  daughter  of  the  testator,  and  in  the  other  instance  meaning  tlieir  sons  and 
daughters 

JSeale  v.  Barter  (•)  approved. 

Appeal  against  a  decision  of  the  Court  of  Appeal  in  Ire- 
land, which  had  affirmed  a  previous  decision  of  the  Court  of 
Queen's  Bench  there  (*). 

448]  *Sir  J.  Brooke,  who  was  seised  of  certain  estates 
in  the  county  of  Tipperary,  made  his  will  dated  in  January, 
1823,  and  thereby  devised  as  follows:  **I  give  and  te- 
queath  the  whole  of  my  landed  property,  situated  in  the 
county  of  Tipperary,  in  Ireland,  after  my  death,  to  my  eld- 
est son  Henry  Warren  Brooke  and  to  his  children  lawfully 

(»)  Affirming  Irish  Rep.,  10  C.  L.  179 ;  {*)  It.  Rep.,  Com.  Law  Ser.,  vol  x,  pi 
L.  R.,  2Ir.,  184.  179;  Law  Rep.,  Ir.  Ck)m.  Law  voL  i,  Pt 

O  6  Co.  Rep.,  17.  184. 

(«)  2  B.  4  P.,  486. 
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begotten,  witliout  any  reservation  or  prevarication  whatever. 
In  case  of  his  (my  eldest  son  Henry  Warren  Brooke)  dying 
without  issue  male  or  female,  I  give  and  bequeath  the  same 
landed  property  to  my  second  son  Charles  A.  Brooke  and 
to  his  children  lawfully  begotten.  In  case  of  his  (my  second 
son  Charles  A.  Broofee)  dying  without  children  or  child 
lawfully  begotten,  I  give  and  devise  the  same  landed  prop- 
erty to  my  daughter  Harriet  Louisa  and  to  her  child  or 
children  lawfully  begotten,  and  should  she  have  no  children 
she  may  and  shall  have  a  power  of  bequeathing  it  to  whom- 
ever she  pleases.  I  do  hereby  give  and  leave  a  full  discre- 
tionary power  to  each  of  my  children  arriving  at  the 
possession  of  this  landed  property,  to  dispose  of  it  by  their 
will  and  testament  to  one  or  to  each  of  their  children  (should 
they  have  anjr  lawfully  begotten)  in  such  manner  and  in 
such  proportions  as  to  each  of  them,  my  children,  shall 
seem  meet  and  right  and  proper.  My  reason  for  this  is  that 
I  t^hink  it  is  right,  as  there  is  a  title  of  baronet  in  the  family, 
the  eldest  son  ought  to  possess  something  more  than  the 
others,  and  also  that  I  never  wish  to  encourage  disobedient 
children,  therefore  I  leave  the  power  of  punishing  or  re- 
warding as  each  of  them  coming  into  possession  of  the 
property  and  having  children  shall  think  right." 

The  testator  died  on  the  6th  of  February,  1841,  leaving  the 
three  children  named  in  his  will  him  surviving.  The  eldest 
son  Henry  Brooke  Warren  entered  into  possession  of  the 
property.  He  was  married,  but  never  had  a  child.  The 
second  son,  Charles  Augustus  Warren,  died  in  January, 
1859,  during  the  lifetime  of  his  elder  brother,  but  left  a 
daughter,  Caroline  Augusta  Brooke,  who  had  since  become 
the  wife  of  Mr.  Clifford,  and  was  now  one  of  the  appellants. 
While  Sir  Henry  Warren  Brooke  was  in  possession  of  the 
estate  he  executed  a  disentailing  deed,  and  on  the  21st  of 
May,  1855,  made  a  will  in  which  he  recited  that  he  had 
''lately  sold  and  conveyed  the  estate,  sublect  to  the  joint 
lives  of  *my8elf  and  my  wife,  Dame  Elizabeth  Brooke,  [449 
and  the  life  of  the  survivor  of  us,  to  my  nephew  by  mar- 
riage, John  Heber  Pemberton  Koe,"  and  he  then  gave  and 
bequeathed  to  his  wife  all  his  real  and  personal  estate  for 
life,  and  appointed  her  his  executrix.  He  died  in  Decem- 
ber, 1859.  His  widow  entered  into  possession  of  the  estates. 
The  right  of  Sir  Henry  Warren  Brooke  to  disentail  the 
estates  and  absolutely  dispose  of  them  being  disputed,  Mr. 
Clifford  and  his  wife,  in  May,  1873,  brought  an  action  of 
ejectment  against  Lady  Brooke  and  Mr.  Koe.  The  facta 
were  by  agreement  turned  into  a  special  case,  on  which,  iu 
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February,  1876,  judgment  was  p^iven  for  the  defendants. 
This  judgment  was  afterwards  affirmed  in  the  full  Court  of 
Appeal.     This  appeal  was  then  brought. 

Mr.  Joshua  Williams^  Q.C.,  Mr.  Madden^  Q.C,  (of  the 
Irish  bar),  and  Mr.  Spencer  BvUer^  for  the  appellants: 
Upon  the  true  construction  of  this  will  no  power  was  given 
to  the  first  taker  to  put  an  end  to  all  Che  estates  subsequent 
to  his  own,  and  by  a  disentailing  deed  to  vest  all  the  prop- 
erty in  himself.  The  eldest  son  was  desired  to  be  favored, 
but  was  not  intended  to  be  made  absolute  master  of  the 
property.  He  had  but  an  estate  for  life,  with  a  power,  a 
specially  fi-amed  power,  to  appoint  among  his  children.  He 
had  no  child,  and  therefore  on  his  death  the  estates  went 
over  to  the  second  son.  The  court  below  in  holding  that  he 
had  an  estate  tail,  proceeded  on  the  authority  of  Wild's 
Case  (*),  but  that  case  is  inapplicable  here,  for  a  limited 
estate  was  alone  vested  in  him,  and  the  power  to  dispose  of 
the  estate  never  arose,  the  intention  of  the  testator  pkinly 
being  that  there  should  be  no  power-  of  disposition  over  the 
estate,  except  in  favor  of  the  children  of  the  possessor  for 
the  time  being  of  the  estate.  The  rule  in  that  case  has  in 
manv  instances  been  recognized  not  as  a  rule  of  law,  but  as 
a  rule  of  construction,  and  is  always  subject  to  the  intention 
of  the  testator.  Here  that  intention  is  clear.  The  testator 
meant  that  all  the  contingencies  of  children  in  the  cases  of 
the  three  successive  possessors  of  the  estate  should  be  ex- 
hausted before  the  estate  was  disposed  of,  except  in  the  way 
450]  mentioned  in  the  will.  The  children  of  *each  pos- 
sessor in  succession  were  to  take  on  the  death  of  that  pos- 
sessor. If  the  first  had  no  children  the  estate  went  over  to 
the  next  devisee  for  life,  and  after  his  life  estate  to  his  chil- 
dren, and  if  no  one  of  the  three  successive  possessors  had 
children  the  last  of  the  three  was  to  have  a  general  power  of 
disposition.  That  last  provision  was  a  strong  evidence  of 
what  was  the  intention  of  the  testator.  That  power,  a  gen- 
eral power  of  disposition,  was  given  to  the  testator's 
daughter,  but  it  was  only  to  be  exercised  after  it  was 
known  that  she  had  no  children, — the  hopes  of  children  from 
the  eldest  and  second  son  and  from  the  daughter  being  en- 
tirely exhausted, — then,  but  not  till  then,  could  the  estate 
be  disposed  of  otherwise  than  as  the  testator  had  marked 
out.  [Lord  Blackburn  :  But  the  devise  to  the  eldest  son 
contains  the  word  "  issue."  Do  you  say  that  children  may 
mean  issue,  but  that  issue  must  mean  children?]  That 
must  be  the  construction  in  this  will.     It  would  be  so  even 

0)  6  Co.  Rep.,  17. 
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with  respect  to  the  word  "issue"  itself  alone  used.  In 
Hockley  v.  Matobey  (')  the  gift  was  to  A.  for  life,  and  after 
his  decease  to  his  son  R.  and  his  issue  lawfully  begotten,  to 
be  divided  among  them  as  R.  should  think  fit,  and  in  case 
he  should  die  without  issue,  over.  Lord  Thurlow  held  that 
R.  took  only  an  estate  for  life,  and  that  issue  there  was  to 
be  treated  as  meaning  children,  "  for  he  meant  they  should 
take  distributively.'"  The  same  was  held  in  Bradley  v. 
CartvyrigJit  (")  and  JEastwoody.  Avison  ("),  in  both  of  which 
cases  the  word  ''issue"  was  treated  as  "children;"  the 
first  taker  took  an  estate  for  life  only.  In  Grieve  v.  Orieve  (*) 
the  contention  was  that  the  rule  in  Wild's  Case  (')  applied, 
and  that  an  estate  tail  would  have  been  taken  in  the  house 
devised  to  the  nieces,  but,  there  being  a  gift  of  the  furniture 
to  go  with  the  house,  it  was  held  that  they  took  only  for 
life,  with  immediate  remainders  to  the  children.  Here  there 
is  a  gift  of  personalty  and  the  same  rule  must  be  applied. 
The  intention  of  the  testator  rendered  the  rule  in  Wild's 
Case  (•)  inapplicable.  And  even  in  Seale  v.  Barter  (')  if  it 
had  not  been  for  the  peculiar  form  of  the  codicil,  which  was 
treated  not  as  a  codicil  but  as  the  substantive  will,  and  was 
construed  independently  of  the  original  will,  devises  such 
as  are  found  *here  would  have  been  held  to  give  only  [451 
an  estate  for  life.  The  decision  there  may  therefore  be  re- 
ferred to  the  peculiar  circumstances  of  the  devise.  So  in 
Roddy  V.  Fitzgerald  (^)  the  will  itself  plainly  pointed  to  the 
two  devisees  taking  respectively  estates  tail,  for  the  gift  was 
to  each  of  them,  with  an  immediate  and  unlimited  power  of 
appointment,  and  the  very  intention  of  the  testator  would 
have  been  defeated  had  they  not  taken  such  estates.  In  the 
opinions  delivered  there,  and  in  the  judgments,  the  rule  in 
Wild's  Case  {*)  was  treated  as  not  universally  applicable. 
And  where,  as  in  Kavanagh  v.  Morland  ("),  words  of  dis- 
tribution, together  with  words  which  carry  an  estate  in  fee, 
are  attached  to  the  gift  to  the  issue,  the  ancestor  takes  for 
life  only.  That  is  so  here.  In  Morse  v.  Morse  (*)  the  tes- 
tator gave  a  fund  to  his  daughter  and  her  children,  and  ap- 
pointed A-  B.  trustee  for  the  daughter  and  children,  and  it 
was  held  that  the  money  was  given  in  trust  for  the  daughter 
for  her  life,  and  after  her  decease  for  her  children. 

In  Jeffery  v.  Vitre  (")  a  bequest  to  a  woman  for  the  bene- 
fit of  herself  and  such  children  as  she  then  had,  or  there- 

0)  1  Yes.  Jun.,  148  ;    8  Bro.  C.  C,  82.  («)  2  B.  &  P.,  486. 

(«)  Law  Rep.,  2  C.  P.,  611.  (')  6  H.  L.  C,  828. 

(«)  Law  Rep.,  4  Ex..  141.  («)  Kay,  16 ;  28  L.  J.  (Ch.),  41. 

(*)  Law  Rep.,  4  Eq.,  180.  (»)  2  Sim.  426. 

(»)  6  Co.  Rep.,  17.  (><>)  24  Beav.,  296. 
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after  might  have,  by  her  then  husband,  was  held  to  give 
only  an  estate  for  life,  with  remainder  to  the  children.  In 
Audsley  v.  Born  (*)  the  same  rule  was  applied.  The  word 
used  in  the  dispositive  part  of  this  will  is  "children,"  and 
in  Byng  v.  Byng  (")  it  was  held  that  that  word  was  a  word 
of  flexible  meaning,  and  that  a  gift  "for  my  niece,  M.  A. 
B.,  and  her  children  "  (M.  A.  B.  was  at  the  date  of  the  will 
unmarried)  must  there  be  held  as  a  word  of  limitation,  so 
that  the  after-born  son  of  the  niece  took  an  estate  tail  in  the 
devised  property,  and  Lord  Cran worth  there  spoke  (")  of  the 
rule  in  Wild's  Case  (*)  being  made  "  to  bend  to  an  intention 
collected  from  other  parts  of  the  will."  The  primary  mean- 
ing of  the  word  "children"  itself  is  that  it  means  immedi- 
ate children  ;  all  cases  show  that ;  but  whether  one  word  or 
the  other  is  used,  the  whole  context  of  the  will  is  to  be  con- 
sidered, and  the  context  here  shows  that  the  intention  was 
only  to  grant  a  life  estate  to  each  of  the  persons  specially 
named  in  the  will. 

452]  ^Montgomery  v.  Montgomery  ('),  Bvffar  v.  BroA- 
ford  (•),  Robinson  v.  Robinson  ('),  Hercm  v.  StoTces  ('),  Bm- 
land  V.  Morgan  (•),  Doe\.  BurnsaZl  ('•),  Merest  v.  James ('% 
BroadJiurst  v.  Morris  ("),  2  Jarm.,  366,  n.,  and  Jesson  v. 
Wright  ('•),  were  also  cited  and  commented  on. 

Mr.  Datey,  Q.C.,  and  Mr.  R,  J.  Robertson  (of  the  Irish 
bar)  were  for  the  respondents,  but  were  not  called  on  to  ad- 
dress the  House. 

The  Lord  Chancellor  (Lord  Selbome):  My  Lords, 
this  case  has  been  very  ably  and  very  zealously  argued  by 
both  the  learned  counsel  who  have  addressed  your  Lord- 
ships ;  but  after  hearing  their  arguments,  I  think  your  Lord- 
ships will  have  no  difficulty  in  agreeing  with  the  unanimous 
judgment  of  the  two  courts  below,  each  consisting  of  four 
learned  judges,  among  whom  there  was  no  difference  of 
opinion. 

The  case  was  considered  by  them  to  fall  within  the  rule 
well  known  as  the  rule  in  W'lld's  Case  (*),  applicable  when 
there  is  a  gift  to  parent  and  children,  under  which,  prima 
facie^  they  would  take  concurrently,  there  being  then  no 
children  in  existence.  It  has  been  said  that  this  is  a  rule  of 
construction,  not  of  law;  but,  as  a  rule  of  construction,  it 

(•)  26  Beav.,  195 ;  affirmed  in  1  De  G.        (•)  2  Atk.,  220. 
F.  A  J..  226.  (T)  1  Burr..  88. 

C)  10  H.  L.  C,  171.  (»)  2  Dr.  <fe  War.,  89. 

(*)  At  p.  180.  (»)  2PhilL,  764. 

(*)  6  Ca  Rep..  17.  (■•)  6  T.  R,  80. 

(*)  8  J.  <fc  Lat.,  47;  8  It.   Eq.,  Rep..  (")  1  Br.  <fe  Bu,  484. 

^^^^.  (»»)  2  B.  *  Ad,  1. 

0«)  2  BU,  1. 
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has  been  law  from  the  time  of  Lord  Coke  to  the  present  day  ; 
and  though  the  reasons  on  which  it  was  originally  founded 
may  have  been  sometimes  criticised,  it  has  been  uniformly 
followed  in  cases  falling  properly  within  its  scope.  Your 
Lordships,  I  am  satisfied,  will  not  think  yourselves  at 
liberty  to  depart,  in  any  such  case,  from  such  a  rule  of  con- 
struction so  long  ago  established  and  so  constantly  followed. 

My  Lords,  it  is  true,  and  it  is  perfectly  consistent  with 
WiWs  Case  ('),  that  the  primary  sense  of  the  word  "chil- 
dren" is  issue  of  the  first  generation ;  and  this  primary 
sense  ought  to  be  adhered  to  when  there  is  nothing  to  dis- 
place it.  But  it  is  displaced  by  the  *rule.in  Wild/s  [453 
Ca8€{^)  whenever  the  circumstances  occur  in  which  that  rule 
is  applicable  ;  and  the  word  ''children"  then  becomes  and 
is  to  be  construed  as,  a  word  of  limitation,  and  not  of  pur- 
chase. The  reasons  for  the  rule,  even  if  they  were  more 
open  to  criticism  than  it  is  necessary  at  present  to  assume, 
are  admitted  to  be  such  as  would  apply  in  the  case  before 
your  Lordships,  unless  the  j^ower  which  follows  the  princi- 
pal words  of  disposition,  is  suflBcient  to  exclude  them. 
There  can  be  no  doubt  that,  if  upon  the  face  of  this  will  you 
found  a  context  excluding  the  operation  of  the  rule,  it  would 
be  excluded ;  but  if,  in  the  whole  dispositive  portion  of  the 
will  you  have  nothing  more  than  what  the  rule  itself  as- 
sumes, nothing  which  does  not  fall  strictly  within  the  terms 
of  the  rule,  then  I  apprehend  you  must,  prima  facie^  con- 
strue that  dispositive  part  of  the  will  according  to  the  rule, 
and  the  burden  lies  upon  those  who  den^  its  application  to 
show  that  elsewhere  in  the  will  something  is  found  incon- 
sistent with  it. 

Approaching  in  this  manner  the  terms  of  this  particular 
will,  it  seems  to  me,  and  I  think  it  will  appear  to  your 
Lordships,  to  be  clear  beyond  reasonable  controversy  that 
the  rule  would  apply  if  there  were  not  the  power,  on  which, 
in  the  argument,  the  principal  reliance  has  been  placed. 
The  will  begins  with  words  which,  I  agree,  are  sufficient  to 
carry  the  fee,  although  they  are  connected  with  terms  of 
local  description.  But  to  whom,  my  Lords,  would  they 
carry  the  fee  ?  To  Henry  Warren  and  his  children  lawfully 
begotten.  According  to  the  rule  in  Wild's  Case  (*),  if  there 
had  been  children  then  in  existence  capable  of  taking  at 
once  concurrently  with  their  parent,  then  under  those  terms 
a  fee  simple  would  have  been  taken  by  the  parent  and  the 
children  concurrently,  as  joint  tenants ;  but  if  there  were 
not  children  in  existence  who  could  take  concurrently  with 

(>)  6  Co.  Rep.,  IV. 
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the  parent,  then  the  fee  is  taken  by  the  parent,  and  by  the 
children  in  succession  after  him,  as  tenants  in  tail ;  tbe 
parent  taking  a  fee  tail  in  the  first  instance  and  transmit- 
ting it  according  to  the  law  of  descent  to  all  his  issue  until 
they  are  exhausted.  Therefore,  if  it  rested  solely  upon 
those  first  words,  there  could  have  been  no  doubt  of  the  ap- 
plication both  of  the  rule  and  of  the  reasons  for  the  rule; 
for  in  this  case  there  were  no  children. 
454]  *Well,  the  will  goes  on :  "In  case  of  his,  my  eld- 
est son,  Henry  Warren,  dying  without  issue  male  or  fe- 
male," then  there  is  a  gift  over.  I  pause  there  to  say  that, 
unless  you  start  with  a  construction  of  the  word  "children" 
inconsistent  with  the  rule  in  WilcPs  Case{^\  these  words 
which  follow,  instead  of  repelling,  fortify  the  application  of 
that  rule  ;  because  the  words  "dying  without  issue  male  or 
female"  are  properly  coincident  with  the  duration  of  an  es- 
tate tail ;  for  though  it  is  true  that,  if  a  particular  descrip- 
tion of  issue  had  been  previously  mentioned  who  would 
take  the  fee,  those  words  might  mean  dying  without  such 
issue,  yet,  on  tbe  other  hand,  they  signify  a  totul  failure  of 
issue  of  all  generations  in  their  primary  and  natural  sense. 
Then,  what  is  the  gift  over?  The  same  "landed  prop- 
erty," again  carrying  the  fee,  is  given,  not  to  the  children 
of  Charles,  but  to  Charles  and  his  children  lawfully  begot- 
ten, precisely  in  the  same  manner.  And  then,  if  Charles 
should  die  "  without  children  or  child  lawfully  begotten," 
there  is  a  gift  over  to  "  Harriet  Louisa  and  to  her  child  or 
children  lawfully  begotten,"  again  of  the  same  landed 
property,  again  carrying  the  fee  in  exactly  the  same  man- 
ner. All  that  is  perfectly  intelligible  and  capable  of  opera- 
tion in  the  ordinary  course  of  settlement,  so  as  to  carry  the 
inheritance  in  a  succession  of  estates  tail  through  all  these 
lines,  subject  to  the  legal  incidents  of  an  estate  tail;  not 
Henry,  nor  Charles,  nor  Harriet,  having  then  had  children. 
Your  Lordships  will  not,  I  think,  in  this  case  depart  from 
the  principle  that  a  court  of  justice  ought  not  to  refuse  to 
give  their  proper  interpretation  to  words  which  create  a 
series  of  estates  tail,  merely  because  the  law  says  that  the 
taker  of  an  estate  tail  may  bar  it,  so  as  to  prevent  the  suc- 
cession from  going  farther  than  himself.  The  words  which 
follow,  "and  should  she  have  no  children  she  may  and 
shall  have  a  power  of  bequeathing  it  to  whomsoever  she 

f)leases,"  deal  with  the  ultimate  remainder,  giving  an  abso- 
ute  power  of  testamentary  disposition  to  the  person  who, 

(»)  6  Co,  Rep.,  17 
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in  that  case,  would  be  the  last  tenant  in  tail.  All  this  is 
consistent  with  the  rule.  There  is  not  a  single  word,  so  far, 
which  points  to  anything  that  would  not  fall  within  the 
rule ;  and  in  truth,  when  you  have  regard  to  the  fact  that 
the  words  which  here  carry  the  fee  *are,  in  no  part  [455 
of  that  series  of  limitations,  more  connected  with  the  gift  to 
the  issue  than  they  are  with  the  gift  to  the  parent,  I  appre- 
hend that  the  rule  is  applicable  in  this  case  more  easily,  and 
with  greater  conformity  to  the  apparent  intention  of  the 
testator,  than  in  some  of  the  cases  to  which  it  has  been  ap- 
plied. 

Now,  my  Lords,  I  will  ask  your  Lordships  to  compare 
with  that  construction,  resulting  from  the  rule,  the  conse- 
(]^uences  which  would  follow  (even  before  we  come  to  con- 
sider the  power)  from  the  construction  insisted  upon  by  the 
appellants.  The  appellants  require  you  arbitrarily  to  sever 
the  application  of  the  words  which  pass  the  fee,  and  which, 
on  the  face  of  the  will,  are,  in  each  of  the  steps  of  this  se- 
ries of  limitations,  equally  applicable  to  the  parent  and  to 
the  children ;  you  are  arbitrarily  to  sever  these  words  from 
the  parent,  to  deprive  them  of  all  their  force  as  to  him,  and 
to  give  them  force  only  by  way  of  remainder  to  the  children. 
That  is  the  first  step.  It  was  sought  to  be  justified  bv  some 
authorities  relating  to  gifts  of  personal  estate  only.  In  such 
cases  there  is  an  oovious  reason  why,  on  similar  words,  you 
might  arrive  at  such  a  construction,  namely,  that  it  is  the 
only  way  by  which  the  children  can  take  anything.  But 
here  the  children  may  take,  per  formam  doniy  as  heirs  in 
tail ;  they  are  provided  for  without  departing  from  the  es- 
tablished construction  of  the  words,  which  words  give  the 
same  estate  of  inheritance  to  the  parent  as  to  the  child. 

The  next  consequence  which  would  follow  from  the  ap- 

Jellant's  argument  is  this ;  that  having  arrived  at  that  point, 
aving  reduced  the  parents  to  tenants  for  life,  and  having 
given  the  fee  to  the  children,  the  children  would  take  that 
fee  «as  joint  tenants ;  so  that,  if  there  should  have  been  no 
severance,  an  eldest  son,  dying  in  his  father's  lifetime,  would 
(as  far  as  this  disposition  goes),  be  entirely  excluded,  al- 
though he  might  leave  issue,  which  issue  might  last  for  many 
generations.  When  we  come  to  the  power  and  the  reasons 
for  it,  we  find  that,  according  to  the  same  construction, 
nothing  could  be  appointed  to  a  grandchild,  even  though 
he  might  be  the  baronet  (a  dignity  in  the  family,  of  which 
the  testator  takes  notice),  and  the  head  of  the  family.  These, 
my  Lords,  are  certainly  not  reasons  for  departing,  in  this 
33  Eno.  Rep.  48 
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instance,  from  the  rule  in  WilcTs  Case{').  It  may  be  con- 
456]  venient  in  this  *place  to  take  notice  of  the  argument 
which  was  founded  upon  some  passages  in  the  opinions  de- 
livered in  this  House  in  Roddy  v.  FitzgefioM (")  and  in  Ziac- 
anagh  v.  Morland{*)  the  case  before  Vice  Chancellor  Wood, 
which  is  there  referred  to.  In  the  opinion  given  by  Mr.  Jus- 
tice Vaughan  Williams  (*),  this  is  ^id:  ''I  do  not  propose 
to  controvert  the  general  proposition  laid  down  in  Mr.  Jar- 
man's  Treatise  on  Wills,  and  supported  by  the  opinion 
expressed  by  Vice-Chancellor  Wood  in  KavaTiagh  v.  Mar- 
land  {^\  namely,  that  'where  words  of  distribution,  together 
with  words  that  carry  an  estate  in  fee,  are  attached  to  the 
gift  to  the  issue,  the  ancestor  takes  for  life  only.'"  The 
same  doctrine,  almost  in  the  same  words,  is  repeated  in 
the  judgment  of  Lord  Cranworth(*) ;  and  in  that  of  Lord 
Wensleydale  (")  it  is  a  little  expanded.  Lord  Wensleydale 
says,  "1  agree  with  the  opiniou  so  clearly  expressed  by  Mr. 
Justice  Williams  upon  this  point ;  and  I  think,  with  him, 
that  it  is  quite  unnecessary  to  question  the  opinion  of  Vice- 
Chancellor  Wood  in  Kavanagh  v.  Morland{^\  and  the 
opinion  expressed  in  Mr.  Jarman's  work  on  Wills,  that  when 
words  of  distribution,  together  with  words  which  would 
carry  an  estate  in  fee,  are  attached  to  the  gift  to  the  issue, 
the  ancestor  takes  for  life  only,  and  that,  whether  the  fee 
be  given  by  the  technical  word  'heirs,'  or  by  the  word  'es- 
tate,' occurring  in  the  description  of  the  subject  of  the  gift, 
and  whether  the  gift  to  issue  be  direct,  or  by  implication 
from  the  power  to  appoint  to  them,  and  whether  there  is  a 
gift  over  on  a  general  failure  of  issue  of  the  ancestor  or  not" 
My  Lords,  it  was  argued  that  because  the  word  "prop- 
erty "  here  would  carry  the  fee,  and  for  a  reason  connected 
with  the  power,  which  I  shall  come  to  observe  upon  after- 
wards, the  principle  so  laid  down  m  Kavanagh  v.  MarlandC) 
and  in  Jarman's  work  on  Wills,  was  applicable  here.  But 
the  answer  to  that  is,  that  there  are  here  no  words  of  distri- 
bution, but  on  the  contrary,  the  issue,  if  they  took  as  par- 
chasers,  would  take  as  joint  tenants  and  not  as  tenants  in 
common ;  and  there  are  here  no  words  which  would  carrv 
457]  an  estate  in  fee,  "attached  to  the  gift  to  the  *is8ue/' 
The  words  which  would  carry  an  estate  in  fee  are  attached 
to  the  gift  to  the  parent  and  the  children  indiscriminately. 
Therefore  both  these  elements  are  entirely  absent  in  this 
portion  of  the  will,  and  I  think  it  will  presently  be  seen 

(»)  6  Ca  Rep.,  17.  {*)  6  H.  L.  C,  at  p.  862. 

(«)  6  H.  L.  C,  823.  (»)  Ibi'd,  at  pp.  871-874. 

(»)  Kay,  16 ;  28  L.  J.  (Ch.),  41.  («)  Ibid,  at  p.  888. 
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that  neither  of  them  can  be  inferred  from  that  which  follows, 
namely,  the  power  of  appointment. 

Now  with  regard  to  that  power:  the  testator  having  so 
disposed  of  (and  according  to  the  rule  in  Wild?s  (7a56(')and 
even  according  to  the  arguments  of  the  appellants  at  the 
bar,  having  made  a  complete  disposition  of)  the  whole  fee 
simple  of  his  estate,  because  by  WiW8  Case{')  it  is  carried 
through  a  series  of  estates  tail,  followed  by  a  power  over 
the  reversion  in  fee  simple,  and  according  to  the  argument 
at  the  bar  it  is  carried  through  a  succession  of  life  estates, 
followed  in  each  case  by  estates  in  fee  simple, — this  power 
which  follows  is  manifestly  not  necessary,  and  cannot  be 
assumed  to  be  given  to  supply  a  gap  or  deficiency  in  that 
series  of  limitations.  My  Lords,  it  appears  to  me,  that  it 
is  a  power  and  nothing  more ;  a  power,  in  default  of  the 
execution  of  which,  your  Lordships  cannot  imply  any  gift 
to  the  objects  of  the  power ;  because  those  gifts  have  been 
previously  made  in  the  dispositive  part  of  the  will  by  the 
testator  himself,  who  has  exhausted  eyerything,  unless  the 

Eower  is  so  exercised  as  to  displace  ai^  of  the  dispositions 
e  has  made,  either  partially  or  wholly. 
Well,  then,  what  is  the  power?  "1  do  hereby  give  and 
leave  a  full  discretionary  power  to  each  of  my  children 
arriving  at  the  possession  of  this  landed  property,  to  dispose 
of  it  by  their  will  and  testament  to  one  or  to  each  of  their 
children  (should  they  have  any  lawfully  begotten)  in  such 
manner  and  in  such  proportions  as  to  each  of  them  my  own 
children  shall  seem  meet  and  right  and  proper."  He  adds 
a  reason  which  I  will  presently  refer  to. 

Two  arguments  have  been  founded  upon  that  power — one 
broadly  and  generally,  that  the  fact  of  there  being  such  an 
indication  of  succession  in  the  will  excludes  the  reason  for 
the  rule  in  WiWs  Case{') ;  the  other  that  the  word  "chil- 
dren" is  in  that  part  of  the  will  used  in  its  primary  sense, 
and  must,  therefore,  exclude  in  the  earlier  dispositive  part 
the  larger  sense,  equivalent  to  '*  issue,"  which  the  rule  in 

Wild's  Oase{')  would  impose  upon  it.  *The  first  of  [458 
those  two  arguments  is  inconsistent  with  the  principle  of 

Wild's  Case{')  itself,  and  also  with  the  decisions  which  have 
followed  upon  it.  In  Wild's  Casei^)  the  very  point  which 
the  rule  settles  is  that  there  is  succession,  not  tnat  there  is 
no  succession  of  interests :  that  in  a  case  where  children  are 
not  in  existence  so  as  to  take  concurrently  with  their  parent, 
the  gift  is  a  gift  of  estates  tail  in  which  the  children  can  take 
and  will  take  only  by  way  of  succession  to  their  parent.    A 

(')  6  Co.  Rep.,  17. 
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power,  therefore,  which  contemplates  that  very  state  of 
things,  which  contemplates  that  tbe  parent  will  remain  in 
possession  until  his  death,  and  that  any  control  over  the 
succession  which  is  given  to  him  may  be  exercised  by  his 
will,  is  not  only  not  repugnant  to  the  rule  in  WildPs  Case^\ 
but  is  most  plainly  cosistent  with  it. 

With  regard  to  the  authorities,  the  case  of  Seale  v.  Bar- 
ter {^)  is  a  direct  and  positive  authority  to  the  effect,  that  in 
a  will,  for  this  purpose  precisely  like  the  present,  where  the 
word  was  "children,"  and  where  the  construction  would 
otherwise  have  depended  upon  the  rule  in  Wild* s  Case {^\ 
that  rule  was  not  excluded  by  a  power  of  the  same  nature 
and  character. 

And,  my  Lords,  I  think  it  is  clear  that  the  reason  why  the 
cases  of  Jesson  v.  WrigJUi^)  and  Roddy  y.  Fitzgerald  i^) 
were  referred  to  in  the  court  below  was,  that  in  both  those 
cases,  which  in  their  other  circumstances  were  infinitely 
stronger  in  favor  of  a  mere  estate  for  life  being  taken  by  the 

Sarent,  it  was  held  that  a  power  of  distribution  among  chil- 
ren  or  issue,  whetUfer  coextensive  or  not  coextensive  with 
the  persons  who  might  take  under  the  estate  tail,  did  not 
prevent  the  first  taker,  who  was  also  the  donee  of  the  pow- 
er, from  taking  an  estate  tail.  Your  Lordships  will  remem- 
ber that,  both  in  Roddy  v.  Fitzgerald  and  in  Jesson  v. 
Wrightj  the  scheme  of  the  will' was  this:  an  estate  was 
given  to  the  parent,  expressly  and  in  terms,  for  life,  with  a 

Eower  to  him  to  appoint  among  his  issue  or  "heirs  of  his 
ody,"  and  with  remainder  in  default  of  appointment  to 
"issue"  in  the  one  case,  and  to  "heirs  of  the  body  "  in  the 
other ;  so  that,  as  far  as  the  intention  apparent  from  the 
natural  sense  of  the  testator's  words  went,  you  had,  in  both 
those  cases,  circumstances  in  favor  of  giving  the  paren  tan 
459]  *estate  for  life  only,  infinitely  stronger  than  any  you 
have  here.  The  first  and  the  larger  argument,  that  the  mere 
existence  of  such  a  power  as  this  is  inconsistent  with  the 
application  of  the  rule  in  Wild's  Case{'),  is  therefore  clearly 
displaced. 

The  other  argument  was,  I  must  say,  urged  with  great 
force  and  ingenuity,  and  it  made  more  impression  on  me 
than  anything  else  which  was  said  by  the  learned  counsel 
for  the  appellants.  It  was  insisted  that  the  word  "children" 
occurring  here,  placed  a  limited  sense  upon  that  expression 
wherever  occurring  in  the  will,  on  the-  ground  that  you 
ought,  if  possible,  to  give  to  the  same  word  in  a  will  the  same 

(»)  6  Co.  Rep.,  17.  (»)  2  BU.,  1. 

(•)  2  B.  &  P.,  486.  (*)  6  H.  L.  C,  823. 
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sense  throughout.  Well,  my  Lords,  that,  like  many  other 
such  canons  of  construction  expressed  in  general  terms,  is 
very  far  from  universal,  and  will  always  require  a  good  deal 
of  care  in  the  application  of  it  to  particular  wills.  In  this 
very  sentence  I  cannot  at  all  accede  to  the  view  that  because, 
when  the  testator  speaks  of  "  his  own  children,"  the  donees 
of  the  power,  he  certainly  means  his  sons  and  daughters, 
he  must  necessarily  mean  sons  and  daughters  only  by  the 
same  word  when  used  to  describe  the  objects  of  the  power. 
I  see  no  necessity  for  any  such  conclusion ;  for  the  larger 
includes  the  narrower  sense.  I  do  not,  therefore,  feel  com- 
pelled to  inquire  whether  the  application  of  the  rule  in 
Wildes  CaseQ)  to  the  dispositive  words  of  this  will,  would 
have  been  displaced  by  any  inference  from  this  power,  if 
the  power  itself  had  been  clearly  and  unequivocally  con- 
fined to  children  of  the  first  generation ;  because  I  cannot, 
without  reasoning  in  a  circle,  restrict  the  objects  of  the 
power,  described  as  "one  or  each  of  their  children,"  to  chil- 
dren of  the  first  generation,  if,  in  the  earlier  part  of  the  will, 
the  same  word  ought  otherwise  to  have  been  understood  as 
a  word  of  limitation  extending  to  remoter  issue.  My  view 
is,  that  your  Lordships  should  first  endeavor  to  ascertain 
what  is  the  proper  construction  of  the  dispositive  words  of 
the  will,  and  not  overrule  that  construction  by  anything 
which  follows,  which  does  not  necessarily  require  a  differ- 
ent interpretation.  The  later  clause  may  as  properlv  re- 
ceive light  from  the  earlier,  as  the  earlier  from  the  later. 
I  therefore  should  have  been  inclined  to  think,  apart  from 
authority,  that  it  was  by  no  means  to  be  assumed  that  the 
word  ''children"  here,  as  descriptive  of  the  objects  of  the 
power,  *might  not  extend  to  all  persons  who  accord-  [460 
ing  to  the  true  interpretation  of  the  dispositive  part  of  the 
will  (if  it  stood  alone)  would  have  come  within  the  descrip- 
tion of  children.  And  it  seems  to  me  that  the  case  of  Scale 
V.  Barter  (')  is  not  distinguishable  from  the  present  on  any 
satisfactory  grounds  as  to  that  point.  True  it  is,  that  there 
the  power  was  for  the  testator's  son,  "  to  settle  the  same  or 
any  part  or  parts  thereof  by  will  or  otherwise  on  them  or 
any  of  them  as  he  shall  think  proper."  But  to  whom  did 
the  word  ''them"  refer?  The  previous  words  were,  "My 
son,  John  Seale,  and  his  children  lawfully  to  be  begotten." 
Surely,  my  Lords,  there  is  no  difference  between  "  them,"  as 
applied  to  that  antecedent,  and  the  words  "his  children  law- 
fully to  be  begotten"  if  they  had  been  there  repeated  ;  and 
if  that  is  a  correct  observation  udou  Seale  v.  Bariery  we  have 

(»)  6  Co.  Rep.,  17.  ('}  2  B.  &  P.,  485. 
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no  difference  really  here,  except  that  what  was  there  ex- 
pressed by  reference  is  here  expressed  by  repetition.  I 
think,  my  Lords,  that  is  not  a  sufficient  distinction. 

I  am  confirmed  in  that  view  by  what  follows  in  this  will; 
because  the  testator,  having  introduced  this  power  to  vary  the 
effect  of  the  previous  disposition  of  the  will,  says,  '*  My  rea- 
son for  this  is  that  I  think  it  right,  as  there  is  a  title  of  baro- 
net in  the  family,  the  eldest  son  ought  to  possess  somethiug 
more  than  the  others,  and  also  that  I  never  wish  to  encour- 
age disobedient  children,  therefore  I  leave  this  power  of 
punishing  or  rewarding,  as  each  of  them  coming  into  pos- 
session of  the  property  and  having  children,  shall  deem 
right."  My  Lords,  that  view  of  the  testator's  wish  and 
opinion,  that  it  is  desirable  that  the  eldest  son,  succeeding 
to  the  title  of  baronet,  should  on  that  account  possess  some- 
thing more  than  the  others,  goes  far  to  repel  the  notion  that 
he  could  possiblv  intend  to  make  a  disposition  by  which,  if 
the  eldest  son  of  any  donee  of  the  power  should  die  in  his 
father's  lifetime,  leaving  a  son  who  wonld  immediately  on 
his  death  succeed  to  that  title,  that  grandson,  being  the 
baronet,  should  be  absolutely  and  necessarily  excluded  from 
all  interest  in  this  estate,  unless  his  father  should,  before 
his  death  have  severed  his  share,  which  (according  to  the 
interpretation  of  the  appellants)  might  be  a  very  small  share, 
and  at  all  events  not  more  than  that  of  every  one  of  his 
brothers  and  sisters,  from  the  rest.  Not  only  would  the  tes- 
461]  tator  have  given  the  ^grandson  nothing  in  that  case, 
but  the  testator  would  have  given  no  power  to  the  grandfather 
to  give  anything  to  the  grandson,  so  becoming  the  head  of 
the  family,  and  succeeding  to  the  title  of  baronet. 

The  plain  meaning  of  the  testator  seems  to  me  to  be  this : 
First  of  all  I  think  it  right  that  the  eldest  son  who  will  be 
the  baronet  should  have  more  than  the  others,  and  I  have 
myself  made  a  disposition  nnder  which,  if  it  is  not  disturbed 
by  any  exercise  of  the  power,  he  will  take  the  whole  estate. 
But  I  also  think  it  right  that  his  parent  should  have  some 
kind  of  control,  and  should  be  able  to  reward  or  punish 
obedience  or  disobedience,  and  also  (though  this,  perhaps,  is 
not  expressed  quite  so  clearly),  that  he  should  be  able  to 
make  some  provision  for  younger  children.  I,  therefore, 
allow  him  to  modify  my  own  disposition  nnder  which  the 
whole  would  go  to  the  head  of  the  family;  I  allow  him,  if 
he  pleases,  to  give  some  part  of  the  estate  to  the  others  ;  and 
I  also  allow  him,  if  he  pleases,  to  disinherit  the  future  head 
of  the  family  in  case  of  his  misconduct  or  disobedience. 
For  these  reasons,  my  Lords,  it  appears  to  me  not  only  that 
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he  had  no  intention  inconsistent  with  the  application  of  the 
rale  in  Wild's  Case  (').,  but  that,  in  some  events  which  might 
happen,  he  has  expressed  a  purpose  which  the  application 
of  that  rule  would  rather  facilitate  than  otherwise. 

My  Lords,  I  do  not  think  it  necessary  to  detain  your 
Lordships  by  any  observations  upon  the  other  cases  which 
were  urged  at  the  bar  as  having  some  bearing  upon  the 
present,  farther  than  to  say  with  regard  to  one  of  them, 
Eastwood  Y,  Amson(^\  that  it  appears  to  me  to  turn  entirely 
upon  the  very  different  words  of  the  particular  will  there 
under  construction ;  and,  with  regard  to  the  case  before 
p  Vice- Chancellor  MalinsO,  that,  if  it  really  did  turn  upon 
the  mere  fact  that  by  the  same  words  real  estate  was  given 
and  certain  articles  of  furniture  annexed  to  it  as  heirlooms,  I 
should  hesitate  long  before  I  came  to  the  conclusion,  that 
the  real  estate  ought  not  to  go  in  the  manner  which  rules  of 
construction  properly  applicable  to  real  estate  would  have 
determined,  only  because,  according  to  that  construction, 
those  heirlooms  would  have  vested  ^absolutely  in  the  [462 
first  tenant  in  tail.  But  it  is  quite  unnecessarjr  to  consider 
that ;  that  case  is  not  before  your  Lordships ;  if  it  were,  it 
is  very  possible  that  it  mignt  be  found  to  contain  other 
grounds  for  the  decision,  sufficient  to  distinguish  it  altogether 
&om  the  case  now  under  consideration. 

I  will  not  detain  your  Lordships  by  any  farther  observa- 
tions. I  propose  that  you  should  affirm  the  judgment  of 
the  court  below  and  dismiss  this  appeal  with  costs. 

Lord  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion,  and  I  have  so  very  often,  at  different  periods  of 
my  judicial  career,  had  to  consider  this  class  of  cases,  that 
I  do  not  think  it  necessary  to  enter  into  detail  on  the  present 
occasion,  more  especially  having  regard  to  the  very  full  and 
exhaustive  opinion  to  wnich  we  have  just  now  listened. 

I  apprehend  my  Lords,  that  a  court  of  justice  in  endeavor- 
ing to  ascertain  the  intention  of  a  testator  in  a  will  which 
may  admit,  when  brought  into  contact  with  the  surrounding 
facts,  of  some  doubt  and  difficulty,  will  always  do  two 
things.  In  the  first  place  it  will  do  what  is  somewhat 
quaintly  called  place  itself  in  the  testator's  arm-chair,  that 
is  to  say,  it  will  see  what  was  the  existing  state  of  the  family 
and  of  everjr thing  connected  with  the  property  which  may 
have  a  bearing  upon  the  subject,  and  then  consider  the  words 
of  the  bequest.  And  in  the  second  place  it  will  consider 
whether  or  not  those  are  such  words  as  have  a  fixed  and  de- 

(')  6  Co.  Rep.,  17.  (*)  Law  Rep.,  4  Ex.,  141. 

O  Qrieve  v.  Orieve,  Law  Rep.,  4  Eq.,  180. 
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termined  intent  imputed  to  them  whensoever  they  occur  in  a 
will,  unless  some  contrary  argument  can  be  derived  from 
the  construction  of  the  will  and  the  circumstances  connected 
with  the  property  and  the  position  of  the  family. 

Now,  my  Lords,  it  has  been  settled  for  about  300  years 
that  if,  on  reading  a  will  you  find  these  words :  '^  I  give  to 
A.  and  his  children  my  estate  and  property,"  and  so  on, 
then  prima  facie^  if  you  make  no  inquiry  at  all  about  the 
state  of  the  family  of  the  donee  and  the  devisee,  and  assume 
that  there  was  a  lamily  in  existence  at  the  date  of  the  will, 
those  words  in  themselves  mean  a  gift  to  the  parent  and  the 
children  as  either  joint  tenants  or  tenants  in  common,  as  thoi 
463]  case  may  be,  according  to  the  construction  *of  the 
other  words  of  the  will.  But  if  you  find  on  inquiring  into 
the  state  of  the  family  that  there  was  no  child  whatever  of 
A.  in  existence  at  the  time  of  the  will  being  made,  then  in 
order  that  the  children  who  may  come  into  existence  (their 
parents  being  alive)  may  have  some  share  of  the  interest 
which  was  evidently  intended  in  some  way  or  other  to  reach 
them,  you,  in  such  a  case,  according  to  the  rule  which  has 
been  established  for  300  years,  interpret  the  words  as  being 
a  limitation  to  the  parent  for  life  with  remainder  to  the  chil- 
dren successively,  so  that  each  of  them  shall  have  his  chance 
in  his  turn  of  taking  the  property.  The  words  the  testator 
has  used  here  in  that  part  of  the  will  in  which  he  gives  a 
power  to  the  children  are  these :  "  I  do  hereby  give  and  leave 
a  full  discretionary  power  to  each  of  my  chUaren  arriving  at 
the  possession  of  this  landed  property. ' '  In  fact  everything 
in  this  will,  as  far  as  I  can  see,  tends  to  show  that  the  con- 
struction which  was  established  by  the  rule  laid  down  in 
Wildes  Case  (')  is  the  construction  which  will  alone  give  full 
effect  to  this  testator's  intentions.  I  should  doubt  very  much 
whether  we  could  do  as  is  said  to  have  been  done  in  one  case 
which  was  referred  to,  namely,  construe  the  will  by  any- 
thing as  the  consequences  which  might  be  suggested  as  being 
derived  from  the  particular  construction.  I  apprehend 
when  a  rule  of  construction  of  this  kind  has  been  established 
for  the  long  period  for  which  this  has  been  established,  we 
must  take  the  meaning  of  the  bequest  as  arrived  at  by  that 
rule  of  construction,  and  we  must  not  alter  that  rule  which 
has  been  so  settled,  upon  any  slight  considerations,  or  any 
suggestions  that  may  be  made  with  reference  to  possible 
consequences. 

Witn  regard  to  this  case,  it  has  been  endeavored  to  be 
argued,  as  in  some  previous  cases,  particularly  in  the  case 

(')  6  Co.  Kep.,  n. 
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of  Sealev.  Barter  (*),  that  you  are  not  to  construe  this  will 
under  the  particular  circumstances  of  this  case  by  the  rule 
which  was  laid  down  in  Wildes  Case  ('),  because  it  is  sug- 
gested that  it  is  improbable  (no  one  ventures  to  say  that  it  is 
impossible  so  to  construe  it)  that  the  testator  should  give  to 
the  devisee  a  full  and  complete  ownership  in  the  shape  of 
an  estate  tail,  which  might  be  made  an  estate  in  fee,  by  the 
executing  of  a  proper  deed  for  the  purpose  of  *bar-  [464 
ring  the  entail,  and  should,  at  the  same  time,  give  him  a 
power  of  distribution,  which  he  could  exercise  by  testamen- 
tary disposition  as  soon  as  he  was  once  in  possession  of  the 
property. 

IJow,  in  the  first  place,  my  Lords,  it  is  scarcely  correct  to 
say  that  a  testator  has  at  all  times  before  him  all  the  conse- 
quences which  may  arise  from  his  making  a  particular  dis- 
position of  his  property.  It  is  one  thing  to  Bay  that  he  must 
be  taken  to  know  the  law,  and  when  he  contemplates  what 
he  is  doing,  he  must  be  taken  to  know  the  effect  of  all  the 
different  provisions  he  is  making,  but  it  is  quite  another 
thing  to  say  that  he  must  have  present  to  his  mind  the  sub- 
sequent effects,  not  connected  with  his  own  gift  of  the  prop- 
erty, but  connected  with  the  different  dispositions  of  it 
which  he  authorizes  to  be  made. 

But  there  is  another  reason  why  the  testator  might  well 
give  a  disposing  power,  and  yet  at  the  same  time  create  au 
estate  tail.  Those  who  take  estates  by  will  naturally  pay 
some  regard  to  the  intention  as  exhibited  on  the  face  of  the 
will  by  their  testator ;  and  it  might  well  be  that  a  testator 
would  say :  I  make  this  provision  because  I  think  this,  rebus 
sic  stantibus^  to  be  the  oest  disposition  I  can  make  of  my 
property:  but  then  there  are  two  or  three  circumstances 
to  be  considered ;  there  is  a  baronetcy  in  th^  family  ;  it  is 
desirable  that  the  baronet  should  be  placed  in  a  better  posi- 
tion than  the  rest ;  I  have  not  done  that ;  I  leave  it  to  those 
who  come  successively  into  the  possession  of  the  property 
to  do  what  they  think  right  in  that  respect ;  I  delegate  to 
them  certain  powers  which  they  may  think  it  right  and  nec- 
essary after  my  decease  to  exercise,  in  order  that  they  may 
more  completely  fulfil  that  which  I  wish  them  to  consider 
their  duty,  namely,  to  carry  into  effect  all  my  intentions  as 
far  as  I  can  at  present  judge  of  them,  and  at  the  same  time 
to  retain  in  their  hands  a  certain  power  derived  from  me, 
which  they  will  not  be  offending  me  in  my  grave  by  exer- 
cising ;  and  for  that  purpose  I  give  them  the  power  of  dis- 
posing of  the  property  as  they  think  best,  either  for  the 

(•)  2  B.  &  P.,  485.  (»)  6  Co.  Rep.,  17. 
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purpose  of  maintaining  the  position  of  the  baronetcy  in  the 
family,  or  for  the  purpose  or  rewarding  or  punishing  obedi- 
ent or  disobedient  children,  as  the  case  may  be.  They  are 
to  execute  the  provisions  I  have  made,  or  they  may  proceed, 
by  the  exercise  of  the  power,  to  modify  the  interests  I  have 
465]  created  in  order  to  meet  *the  two  objects  I  specially 
have  in  view,  and  to  which  I  have  drawn  their  attention, 
namely,  dealing  with  the  baronetcy  in  the  manner  I  have  de- 
scribed, if  they  think  proper,  when  they  come  into  posses- 
sion of  the  property  some  years  hence,  and  also  rewarding 
or  punishing  any  obedient  or  disobedient  children  in  the 
way  they  may  think  fit.  I  do  not  see  in  the  least  how  it 
could  have  been  supposed  that  the  giving  of  this  power  over 
the  estate  should  render  it  impossible,  on  the  ground  of  in- 
consistency, to  attach  the  proper  sense  to  the  words  used  by 
the  testator,  which  bring  the  case  within  the  rule  in  Wild's 
Case  (*),  namely,  the  gift  to  the  parent  and  the  children.  I 
see  in  that  no  reason  for  departing  from  the  rule. 

The  other  cases  which  were  cited  have  been  thoroughly 
sifted  by  my  noble  and  learned  friend  on  the  woolsack,  and 
I  need  not  enter  into  them  now.  One  of  those  decisions 
cited  was,  it  seems,  a  decision  which  I  gave  twenty-five 
years  ago  (').  It  was  a  well-considered  decision  at  the  time, 
and  I  have  found  nothing  in  what  has  taken  place  since, 
and  I  have  heard  nothing  in  the  argument  on  this  occasion, 
to  satisfy  me  that  I  there  departed  from  the  long-settled 
rule  which  I  certainly  intended  to  follow,  which  says  that 
a  gift  to  A.  and  his  children  when  he  had  none,  creates  an 
estate  tail  in  the  parent ;  and  as  to  the  estate  tail  I  should 
observe  that  it  would  carry  the  object  into  effect  by  the  sub- 
sequent limitations  to  the  children. 

Therefore,  I  entirely  agree  with  the  motion  which  has 
been  proposed  by  my  noble  and  learned  friend  on  the  wool- 
sack, that  the  decision  of  the  court  below  should  be  aflBrmed, 
and  the  appeal  dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion.  The  subject  of  the  construction  of  wills  did  not  so 
often  come  before  the  courts  of  common  law,  in  which  I 
practised,  as  before  the  courts  of  equity,  and  therefore  if 
there  had  been  anything  which  required  a  careful  considera- 
tion of  the  cases  which  existed  on  this  point,  I  should  have 
been  afraid  to  decide  without  looking  at  them  more  than  I 
have  done.  But  my  noble  and  learned  friends  who  have 
466]  ^spoken  before  me,  who  are  both  well  acquainted 
with  those  cases,  say  that  there  are  not  cases  (and  I  thing  if 

0)  6  Co,  Rep.,  IV.  O  Kavariagh  v.  Morland,  Kay,  16;  28  L.  J.  (CL),  4L 
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there  had  been  any  Mr.  Williams  would  have  cited  them) 
which  bear  against  the  decision  under  appeal,  and  the  gen- 
eral principles  of  the  cases  one  well  knows.  That  being  so, 
I  have  no  doubt  that  the  decision  of  the  court  below  was 
right,  and  should  be  aflarmed.  1  will  only  meet  those  argu- 
ments that  were  used  against  it  which  struck  me  as  the 
best. 

In  the  first  place  it  must  be  remembered  that  when  WiWs 
Case  (')  was  decided,  and  indeed  for  a  long  time  after  that, 
it  was  the  law  that  the  heir-at-law  of  a  testator  should  not 
be  disinherited  without  express  words,  or  without  some- 
thing which  indicated  an  express  intention.  That  was  very 
contrary  to  the  general  intention  of  testators.  For  a  long 
while  the  conrts  were  obliged  to  say,  If  there  is  nothing  to 
show  distinctly  that  the  heir-at-law  of  the  testator  is  disin- 
herited, he  is  not  to  be  disinherited  farther  than  is  necessary  ; 
if  a  testator  gives  Blackacre  to  A.,  and  does  not  use  words  of 
inheritance,  the  heir-at-law  must  take  it  after  A.'s  death  ; 
it  is  to  be  a  gift  only  for  his  life.  But,  then,  in  more  modern 
times  the  courts  caught  at,  and  sought  for,  things  which 
would  enable  them  to  give  effect  to  what  no  doubt  the  testa- 
tor generally  intended.  If  he  said,  I  give  my  "estate  of 
Blackacre"  to  A.  and  so  on,  that  did  disinherit  the  heir-at- 
law,  because  it  was  said  that  "estate"  meant  the  whole  in- 
heritance, and  consequently  the  heir-at-law  was  disinherited 
by  such  a  word.  But  (and  that  is  what  I  now  wish  to  point 
to)  at  the  time  when  Wildes  Case  (*)  was  decided  no  such 
idea  of  catching  at  words  showing  that,  contrary  to  the  rule 
of  law,  an  intention  existed  to  disinherit  the  heir-at-law, 
was  thought  of.  It  is  very  true  that  if,  according  to  Wildes 
Case  ('),  there  had  been  a  devise  of  Blackacre,  or  the  lands 
of  Blackacre,  to  A.  and  his  children,  if  they  took  as  tenants 
in  common,  according  to  the  first  alternative,  if  children 
were  alive,  they  would  have  taken  their  several  estates  for 
life,  and  for  life  only,  and  the  heir-at-law  of  the  testator 
would  not  have  been  disinherited.  If,  on  the  other  hand, 
exactly  the  same  words  had  been  used  leaving  Blackacre  to 
A.  and  his  children,  when  there  were  no  children  alive,  then, 
according  to  the  rule  of  construction  *laid  down  in  [467 
Wild's  Case  (*),  that  would  give  an  estate  tail,  which  would 
be  an  estate  of  inheritance,  and  would  pro  tanto  disinherit 
the  heir-at-law,  much  more  than  the  other  would  have  done. 
The  heir-at-law-would  still,  I  apprehend,  have  taken  a  re- 
version after  the  estate  tail,  but  that  would  have  been  of 
comparatively  little  good  to  him. 

0)  6  Co.  Rep.,  17. 
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On  that  Mr.  Williams  argued  thus,  as  I  understood  him ; 
he  said,  that  being  so,  the  rule  in  Wild's  CaseC)  applies 
whenever  it  is  merely  *'  the  lands  of  Blackacre,"  or,  as  I  put 
it,  merely  "Blackacre"  (without  any  more  words)  that  is 
given,  because  that  has  the  effect  of  disinheriting  the  heir- 
at-law  (because  you  then  make  it  an  estate  tail)  and  that 
has  a  merit  in  it ;  therefore  you  would  apply  the  rule  in 
Wilds  Case.  But  cUiter  if  the  testator  had  said  *'  the  estate 
of  Blackacre,"  because  there  it  is  no  longer  necessaiy  to 
have  an  estate  tail  for  the  purpose  of  disinheriting  the  heir- 
at-law.  *But,  my  Lords,  I  apprehend  at  the  time  of  Lord 
Coke,  and  long  afterwards,  so  far  from  that  being  a  merit, 
or  being  an  argument  in  favor  of  a  construction  of  a  will,  it 
would  have  been  considered  a  very  strong  reason  for  con- 
struing the  will  the  other  way.  It  would  have  been  said  (I 
have  no  doubt  Lord  Coke  would  have  said  that,  if  it  had 
been  put  to  him) ;  although  by  holding  that,  we  must  disin- 
herit the  heir-at-law,  still,  we  must  do  that,  though  that  is 
a  great  objection.  It  certainly  never  would  have  entered 
into  Lord  Coke's  mind  to  say,  i  think  we  must  make  it  an 
estate  tail  because  it  will  have  the  effect  of  disinheriting 
the  heir. 

That  being  so,  I  think  Mr.  Williams'  argument  was,  that 
inasmuch  as  here  the  word  *' property  "  is  used  (I  will  as- 
sume for  the  moment  that  the  word  *' property"  is  equiva- 
lent to  "inheritance")  inasmuch  as  by  his  will  the  testator 
left  an  inheritance  in  his  lands  to  his  son  Henry,  and  his 
children,  it  was  not  necessary  in  order  to  make  that  an 
estate  of  inheritance  to  give  an  estate  tail ;  therefore  it  was 
not  required  to  construe  "children"  as  a  word  of  limitation 
amounting  to  **I  give  an  estate  tail,"  but  if  it  had  been,  "I 
leave  my  lands,"  it  would.  I  see  no  authority  for  that— 
none  was  cited,  and  I  think  Seale  v.  Barter  (*)  is  very  much 
against  it,  for  though,  in  that  case,  there  was  the  ^rord 
468]  "estate"  brought  in  *(very  much  as  "property"  is 
here)  in  a  way  that  might  be  said  to  give  an  estate  of  inher- 
itance, I  do  not  see  anything  to  lead  me  to  suppose  that  that 
was  acted  upon.  Therefore  I  think  this  must  be  taken  as 
coming  within  the  rule  of  Wilds  Case{^)y  and  it  would  be 
just  the  same,  if,  instead  of  the  word  "property "  being 
used,  the  word  "estate"  had  been  used.  The  construction 
of  the  will  would  be  exactly  the  same,  as  far  as  this  point 
goes,  whether  you  say,  "  I  leave  an  estate  of  inheritance  in 
Blackacre  to  A.  and  his  children,"  or  whether  you  merely 
say  "  I  leave  Blackacre  to  A.  and  his  children."     Of  course 
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it  is  immaterial  now,  when  a  will  has  been  made  since  the 
passing  of  the  Wills  Act  in  1837;  it  is  only  in  construing 
an  old  will  that  this  question  would  arise  at  all.  However, 
I  think  that  is  no  reason  for  construing  the  word  "children  " 
in  the  sense  of  words  of  limitation.       , 

I  quite  agree,  my  Lords,  that  there  may  be,  in  another 
part  of  the  will,  enough  to  show  that  this  word  ''  children," 
which  prima  facie  means  sons  and  daughters,  when  con- 
tained in  such  a  gift  as  that  giving  lands  to  A.  and  his  chil- 
dren, he  having  no  children  existing  at  the  time  the  bequest 
was  made,  although  by  this  rule  of  construction,  which  has 
existed  for  300  years,  those  are  to  be  taken  prima  facie  as 
words  of  limitation  only,  yet  there  may  be  something  in 
the  rest  of  the  will,  in  the  context  and  in  the  other  devises, 
to  show  that  those  words  ought  to  be  taken  in  another  sense. 
But  then  I  can  see  nothing  in  the  rest  of  this  particular 
will  which  would  have  that  effect.  What  immediately 
follows  the  devise  to  the  testator's  son  Henry  and  his 
children  is  a  bequest  in  default  of  such  **  issue."  Prima 
facie  that  would  strengthen  the  construction  that  the  word 
'* children"  was  a  word  of  limitation,  but  I  do  not  for  my 
own  part  believe  that  the  testator  had  a  sufficient  knowledge 
of  the  legal  meaning  of  words  to  attribute  very  much  weight 
to  that. 

Then  comes  a  gift  to  the  second  son  and  his  children. 
That  again  would  be  exactly  the  same  thing.  ''Children" 
would  prima  fa^e  have  the  sense  of  words  of  limitation.  I 
see  nothing  in  that. 

Then  comes  the  power.  It  is  true  that  the  power  which 
was  there  given  was  one  which  if  it  was  an  estate  tail  was 
superfluous.  *If  the  testator  had  had  a  sufficient  [469 
knowledge  of  the  law,  he  might  have  been  aware  that  he, 
having  given  an  estate  tail,  his  son  Henry  with  his  eldest 
son  could,  by  the  process  of  barring  the  estate  tail,  dispose 
of  it  in  any  way  he  liked,  and  consequently  the  effect  was 
to  give  him  a  power  which  was  not  contradictory  but  super- 
fluous. That  might  have  been  an  argument  tending  to  show 
that  giving  the  power  was  not  consistent  with  giving  an 
estate  tail ;  but  SeaU  v.  Barter  {^)  decides  that  very  point. 
If  the  decision  in  Scale  v.  Barter  had  not  existed,  I  think  I 
should  have  decided  the  same  way,  but  I  am  content  to  say 
that  Scale  v.  Barter  is  there ;  and  that  being  so,  I  see  no 
reason  for  departing  from  it.  I  think,  therefore,  that  the 
existence  of  the  power  is  no  reason  why  "children"  should 
be  taken  as  meaning  words  of  limitation. 
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My  Lords,  there  was  a  farther  argument  used,  namely, 
that  wlien  the  word  "children"  is  used,  and  there  is  noth- 
ing whatever  to  show  the  contrary,  it  would  not  be  a  word 
of  limitation,  but  a  word  meaning  sons  and  daughters.  But 
Wild's  Case  says(')  that  when  it  is  given  to  Henry  War- 
ren and  his  children,  he  having  no  children  at  the  time, 
that  gift  is  sufficient  to  show  that  it  is  a  word  of  limitation. 
I  agree  that  if  the  word  '*  children"  is  used  in  another  part 
of  the  will,  and  is  so  used  as  to  show  that  the  testator  did 
not  here  use  it  in  such  a  sense  as  Wild's  Ca^6(*)  says  it 
prima  facie  bears,  that  is  a  sufficient  reason  for  saying  that 
the  word  "children"  shall  be  restored  again  to  its  primary 
sense,  and,  consequently,  the  rule  in  Wi&d' s  Case  {')  will  no 
longer  apply.  But,  then,  when  I  look  at  what  we  have 
here,  I  do  not  find  anything  of  the  sort.  The  testator  says, 
"I  do  hereby  give  and  leave  a  full  discretionary  power  to 
each  of  my  children  arriving  at  the  possession  of  this  landed 
property  to  dispose  of  it  by  their  will  and  testament."  It 
IS  plain  that  there  he  uses  the  words  "to  each  of  my  chil- 
dren arriving  at  the  possession  of  this  landed  property"  as 
perfectly  equivalent  to  saying  "my  eldest  son  Henrv  War- 
ren Brooke  and  his  children,  my  second  son  Charles  and 
his  children,  and  my  daughter  Harriet  Louisa  and  her  chil- 
dren, whom  I  have  already  mentioned." 
470]  *But  then  he  says  that  each  of  them  may  dispose 
of  it  by  will  and  testament  "  to  one  or  to  each  of  their  chil- 
dren (should  they  have  any  lawfully  begotten)  in  such  man- 
ner and  in  such  proportions  as  to  each  of  them  my  own 
children  shall  seem  meet  and  right  and  proper."  Now,  the 
argument  on  that  point  was  this.  It  was  said  this  shows 
that  when  he  gave  a  power  to  dispose  of  it  among  the  chil- 
dren of  his  own  children,  that  must  have  meant  their  sons 
and  daughters.  Why  ?  Seale  v.  Barter  (*)  decided  exactly 
the  contrary.  There,  where  an  estate  was  given  to  the  tes- 
tator's son  John  Seale  and  his  children  with  a  power  for 
him  to  devise  it  amongst  "them"  (which  referred  to  "chil- 
dren"), it  was  held  that  that  meant  "issue,"  and  that  John 
Seale  and  his  children  meant  "issue."  The  word  of  limita- 
tion "issue"  was  held  to  be  meant,  and  it  enabled  him  to 
give  it  to  his  issue.     Why  should  it  not  be  so  here  if  neces- 

Tiie  testator  goes  on  to  give  a  farther  reason.  He  says, 
"My  reason  for  this  is "  (1  agree  that  that  means  giving  the 
power)  "that  I  think  it  right,  as  there  is  a  title  of  baronet 
in  the  family,  the  eldest  son  ought  to  possess  something 
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more  than  the  others,  and  also  that  I  never  wish  to  encour- 
age disobedient  children,  therefore  I  leave  this  power  of  pun- 
ishing or  rewarding  as  each  of  them  coming  into  possession 
of  the  property  and  having  children  shall  deem  right." 
Why  should  the  word  "  children"  there  be  cut  down  to  sons 
and  daughters,  and  not  be  interpreted  as  it  would  be  ac- 
cording to  Seale  v.  Barter  {')\  When  the  power  was  given 
to  John  Seale  and  his  children  the  power  was  held  to  be  a 
power  to  settle  it  upon  his  issue,  because  '* children"  meant 
"issue."  Why  should  it  not  be  held  here  that  the  power  to 
settle  it  amongst  the  children  should  mean  amongst  the 
"issue"  in  the  same  way?  I  do  not  think  it  is  necessary 
for  your  Lordships  to  decide  that  at  all,  but,  certainly,  it 
seems  to  my  mind  very  clear.  If  of  the  two  I  am  to  say,  on 
the  one  hand,  that  "children"  in  the  earlier  part,  which 
would  be  a  word  of  limitation  meaning  "issue,"  should  be 
cat  down  or  restored  to  its  original  sense  because  in  the  later 
part  the  testator  speaks  of  rewarding  obedient  or  punishing 
disobedient  children,  or  on  the  *other  hand,  I  am  to  [471 
say  that  the  latter  words  applying  to  the  power  of  reward- 
ing or  punishing  children  are  to  be  extended  to  issue,  ac- 
cording to  the  sense  in  which  the  word  "children"  is  used 
in  the  earlier  part,  I  greatly  prefer  to  extend  the  power 
rather  than  to  cut  down  the  previous  devise.  However  that, 
I  think,  is  a  matter  which  it  is  not  necessary  to  consider,  and 
aU  the  rest,  I  think,  is  really  concluded  by  authority. 

I  do  not  think  it  is  necessary  to  say  anything  more  upon 
the  subject,  than  that  I  perfectly  agree  with  the  judgment 
of  the  court  below,  and  I  think  it  should  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

Lord  Watson  :  My  Lords,  I  have  no  hesitation  what- 
ever in  holding  that  the  interest  which  Sir  Henry  Warren 
took  in  the  lands  devised  by  his  father's  will  was  that  of  a 
tenant  in  tail  and  not  of  a  tenant  for  life.  The  will  contains, 
in  substance,  a  devise  of  these  lands  to  Sir  Henry  Warren 
who,  at  its  date,  had  no  children,  and  notwithstanding  the 
argument  we  have  heard  at  the  bar,  it  appears  hardly  to  ad- 
mit of  serious  dispute  that  the  terms  of  the  devise^  taken  by 
themselves,  confer  an  estate  tail  upon  the  devisee.  It  has, 
however,  been  contended  that  the  rule  of  construction  ap- 
plicable to  such  a  devise  is  not  absolute,  but  must  yield  to 
the  intention  of  the  testator  as  expressed  in  other  parts  of 
the  will,  and  farther,  that  in  the  context  of  Sir  Joseph 
Brooke's  will  there  are  certain  powers  and  explanations  by 
the  testator  which  evince  his  intention  to  limit  his  eldest 
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son's  interest  to  a  liTe  estate,  with  so  much  clearness  that 
they  must  be  admitted  to  control  the  antecedent  words  of 
disposition.  The  learned  counsel  for  the  appellants  had  no 
difficulty  in  making  good  their  proposition  to  the  effect  that 
the  rule  of  construction  adopted  in  this  case  by  the  courts 
below,  is  a  rule  which  obtains  prima  fade  only,  and  may 
be  displaced  by  sufficient  indication  of  a  contrary  intention 
on  the  part  of  the  testator ;  but  they  have  failed  entirely,  in 
my  opinion,  to  show  that  that  proposition  has  any  bearing 
upon  the  terms  of  the  will  before  the  House.  After  listen- 
ing carefully  to  the  arguments  for  the  appellants,  I  can  well 
472]  conceive  that  questions  of  *much  aifficulty  may  arise 
in  regard  to  the  quantity  of  evidence  of  contrary  intention 
requisite  in  order  to  overcome  the  rule  of  construction  es- 
tablished by  WilcCs  Case{').  In  the  present  case,  however, 
it  appears  to  me  to  be  unnecessary  to  consider  any  question 
of  that  kind,  because  I  am  quite  satisfied,  for  the  reasons 
which  have  already  been  assigned  in  detail  to  your  Lord- 
ships, that  in  reality  there  exists  no  inconsistency  whatever 
between  the  words  of  devise,  read  according  to  the  rule  in 
Wildes  Case{%  and  the  context  of  Sir  Joseph  Brooke's 
will.  I  therefore  concur  in  the  motion  which  has  been 
made. 

Judgment  and  order  appealed  from  affirmed; 
and  appeal  dismissed^  with  coszs. 

Lords  Journals,  13th  May,  1880. 

Solicitors  for  the  appellant :  Clayton,  Sons  &  Fargus. 
Solicitors  for  the  responden  t :  Whyte^  Colli  son  <&  Prichard. 
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473]  *TnE  Attorney- General  and  Ephraim  Hulch- 
iNGS  (Relator),  Appellants;  and  The  Directors,  &c., 
of  The  Great  Eastern  Railway  Company,  Respon- 
dents (*). 

Railway — Powers  to  Contrad — UUra  Vires, 

The  doctrine  of  7dtra  vires  as  explained  in  7^  Ashhury  RaUway  Company  ▼.  Riduf^ 
is  to  be  maintained,  but  is  to  be  applied  reasonably,  so  that  whatever  is  fairly  inci- 
dental to  those  things  which  the  Legislature  has  authorized  by  an  act  of  Parliament 
ought  not  (unless  expressly  prohibited)  to  be  held  as  uUra  vires. 

(»)  Affirming  27  Eng.  R.,  672.  O  Law  Rep,,  7  H,  L.,  658 ;  14  Eng.  R.,  42. 
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Id  an  act  of  this  kind  granting  special  powers,  what  is  not  permitted  is  prohib- 
ited. 

Per  Lord  Watson:  Tlie  test  applied  in  the  AMury  Caxe  to  the  powers  of  a  joint 
stock  company  (limited),  regi.stered  under  tlie  Companies  Act,  1862,  applies  with 
equal  force  to  the  case  of  a  railway  company  incorporated  by  act  of  Parliament 

An  act  of  Parliament  authorized  a  company  to  make  a  railway  to  T.  and  S. 
There  were  two  other  railway  companies  which  were  afterwards  combined  into  one 
called  the  Great  Eastern  Railway  Company.  This  latter  company  entered  into  a 
contract  with  the  T.  and  S.  Company-,  with  which  it  was  in  connection  in  several 
respects,  to  supply  it  with  rolling  stock  upon  receiving  a  certain  annual  payment, 
and  having  certain  other  advantages.  The  contract  was  adopted  by  the  sharehold- 
ers of  both  companies.  An  action  was  brought  against  the  Great  Eastern  Company, 
and  an  injunction  asked  for  to  restrain  it  from  executing  this  contract.  One  of  the 
acts  relating  to  the  two  companies  contained  (cl.  14)  the  following  provision :  "  The 
two  companies  may  enter  into  agreements  with  respect  to  the  working,  maintenance 
and  management  of  the  Extension  railway  [this  was  the  T.  and  S.  railway],  or  any 
part  thereof,  and  of  the  railways  of  the  two  companies  connected  therewith  [these  were 
the  two  companies  which  had  been  incorporated  under  the  name  of  the  Great  East- 
ern], and  with  respect  to  the  apportionment  of  the  traffic,  and  of  the  tolls,  fares  and 
charges  for  traffic  on  the  extension  railway,  and  the  railways  of  the  two  companies, 
the  appointment  of  a  joint  committee,  or  any  other  matters  incident  to  the  carrying 
out  the  purposes  of  this  act."  The  15th  clause  of  the  act  was  in  these  words,  *'  The 
directors  of  the  T.  and  S.  Company  and  the  directors  of  the  two  companies^  respect- 
ively, may  (subject  to  the  sanction  of  the  shareholders)  enter  *iDto  any  con-  [474 
tracts  or  agreements  for  effecting  all  or  any  of  the  purposes  of  this  act,  or  any  objecls 
incidental  to  the  execution  thereof,  and  every  such  contract  or  agreement  may  con- 
tain such  covenants,  clauses,  powers,  provisions,  and  conditions  as  may  be  mutually 
agreed  upon  between  the  parties  thereto:" 

Ilddy  that  the  contract  of  the  G.  £.  Company  to  supply  the  T.  and  S.  Company 
with  rolling  stock  was  not  ultra  vires,  but  was  warranted  by  the  words  of  these  sec- 
tions of  the  act. 

This  was  an  appeal  against  a  decision  of  the  Court  of 
Appeal,  by  which  {diss.  Lord  Justice  Baggallay)  a  previous 
decision  of  the  Master  of  the  Rolls  was  reversed  (*). 

In  1862  an  act  was  passed  (15  Vict.  c.  Ixxxiv),  by  which 
the  London,  Tilbury  and  Southend  Railway  Company  and 
the  Eastern  Counties  Railway  Company  and  the  London  and 
Blackwall  Railway  Company  (the  latter  two  being  railway 
companies  previously  incorporated)  were  authorized  to  make 
a  railway  from  the  parishes  of  East  and  West  Ham,  in  the 
county  of  Essex,  to  the  Southend  Pier,  a  branch  to  Til- 
bury Fort,  and  certain  other  works  described  in  the  act  as 
the  "Extension  railway."  All  lands  (sect.  7)  purchased  for 
the  purpose  of  the  extension  railway  were  to  be  conveyed  to 
the  Eastern  Counties  and  London  and  Blackwall  Railway 
Companies  jointly  for  the  purposes  of  the  act.  Each  of  the 
said  companies  was  to  be  entitled  (sect.  105)  to  use  the  rail- 
way and  works  for  all  purposes  necessary  for  the  traffic  or 
business  of  the  company.  And  the  companies,  with  the 
authority  of  a  general  meeting  of  each  (sect.  109)  might 
from  time  to  time  make  and   carry  into  effect  all  such 

(>)  11  Ch.  D.,  449;  27  Eng.  R,  672,  where  the  facts  are  fully  detailed. 
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mutual  contracts  with  respect  to  the  undertaking  by  the 
act  authorized,  or  the  interests  of  any  one  of  the  companies 
relating  thereto.  Under  the  powers  of  this  act  the  Eastern 
Counties  and  the  London  and  Blackwall  Companies  raised 
part  of  the  capital  for  the  execution  of  the  works  of  the  Ex- 
tension Railway,  and  entered  into  a  contract  with  Peto, 
Betts  &  Brassey  (afterwards  called  the  lessees)  for  the  con- 
struction by  them  of  the  extension  railway,  and  for  a  lease 
to  them  of  the  same  for  twenty-five  years  from  the  1st  of 
January,  1863.  By  an  indenture  of  the  25th  of  March,  1854, 
executed  by  the  Eastern  Counties  Railway  and  the  lessees 
of  the  other  part,  it  was  agreed  that  the  railway  company 
475]  should,  during  the  continuance  of  the  contract  ♦pro- 
vide and  maintain,  and  from  time  to  time  replace  in  good 
condition  and  efficient  working  order,  all  such  rolling  stock, 
stores,  and  locomotive  power  as  should  be  necessary  for 
working  the  traffic  of  the  extension  railway,  and  should 
haul  and  convey  the  traffic  of  the  railway  on  and  over  the 
same  railway  and  on  and  over  the  line  of  the  Eastern 
Counties  Railway,  or  that  line  and  the  London  and  Black- 
wall  Railway,  as  therein  specially  described.  In  considera- 
tion of  all  which  things  the  lessees  were  to  pay  certain  sums 
specified  in  the  contract.  Other  acts  were  passed  which 
referred  to  and  in  that  way  recognized  what  had  thus  been 
agreed  upon,  and  the  stipulations  in  the  contract  were  duly 
performed. 

By  ''The  Great  Eastern  Railway  Act,  1862,"  the  Eastern 
Counties  Railway  Company,  and  the  other  companies  men- 
tioned therein  were  incorporated,  and  all  the  privileges  and 
liabilities  of  the  Eastern  Counties  Railway  Company  became 
vested  in  '*The  Great  Eastern  Railway  Company." 

In  June,  1863,  was  passed  (26  & 27  Vict.  c.  Ixix)  "An  act 
to  authorize  arrangements  between  the  London,  Tilbury, 
and  Southend  Railway  Company,  and  the  lessees  of  their 
undertaking  and  the  Eastern  Counties  and  London  and 
Blackwall  Railway  Companies,  with  reference  to  the  lease 
and  working  of  the  London,  Tilbury,  and  Southend  Rail- 
way, and  for  other  purposes."  This  act  recited  the  various 
matters  already  mentioned,  and  the  14th  section  (that  on 
wliich  the  question  in  this  case  turned)  was  in  these  terms : 

"The  two  companies  may  enter  into  agreements  with  re- 
spect to  the  working,  maintenance,  and  management  of  the 
extension  railway,  or  any  part  thereof,  and  of  the  railways 
of  the  two  companies  connected  therewith,  and  with  respect 
to  the  apportionment  of  the  traffic,  and  of  the  tolls,  fares,  and 
charges  for  traffic,  on  the  extension  railway,  and  the  railway 
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of  the  two  companies,  the  appointment  of  a  joint  committee, 
or  of  any  other  matter  incident  to  the  carrying  out  of  the 
purposes  of  this  act." 

Section  16.  "The  directors  of  the  Southend  Company, 
and  the  directors  of  the  two  companies  respectively  may, 
subject  to  such  sanction  of  shareholders  as  by  this  act  pre- 
scribed, enter  into  any  contracts  or  agreements  for  effecting 
all  or  any  of  the  purposes  of  *this  act,  or  any  objects  [476 
incidental  to  the  execution  thereof,  and  every  such  contract 
or  agreement  may  contain  such  covenants,  clauses,  powers, 

Erovisions,  and  conditions  as  may  be  mutually  agreed  upon 
Btween  the  parties  thereto." 

The  clauses  of  the  Railways  Glauses  Consolidation  Act, 
1845,  with  respect  to  leasing  railways  were  incorporated 
with  this  act. 

The  London  and  Blackwall  Railway  Lease  Act,  1865  (28 
Vict.  c.  c),  enabled  that  company  to  lease  the  undertaking, 
property,  and  effects  of  the  company  to  the  Great  Eastern 
■Railway  Company,  which  was  authorized  to  accept  such 
lease.  The  clauses  of  the  Railways  Clauses  Consolidation 
Act,  1846,  with  respect  to  leasing  railways  were  also  incor- 
porated with  this  act.  The  authority  granted  in  this  act  of 
1865  was  acted  on,  and  a  lease  was  made. 

The  lease  granted  to  Messrs.  Peto,  Betts  &  Brassey,  ex- 
pired on  the  3d  of  July,  1875,  and  the  London,  Tilbury  and 
Southend  Railway  Company  entered  into  possession,  and 
began  to  work  the  line.  It  had  during  the  continuance  of 
the  lease  been  worked  by  the  Great  Eastern  Railway  Com- 
pany. That  company,  on  the  expiration  of  the  lease, 
entered  into  an  arrangement  with  the  London,  Tilbury  and 
Southend  Com|)any  as  to  the  working  of  the  line,  which  ar- 
rangement received  the  sanction  of  the  shareholders  of  both 
companies. 

This  arrangement  was  embodied  in  an  indenture  of  the  1st 
of  June,  1876,  by  which  (sect.  18)  the  Great  Eastern  Com- 

f)any  undertook  to  supply  the  Tilbury  Company  with 
ocomotive  power  on  certain  terms  and  conditions  therein 
stated,  subject  to  the  servants,  and  engines,  and  coal,  and 
other  stores  required  for  such  working  being  carried  free  of 
charge  over  the  Tilbury  line. 

Mr.  Ephraim  Hutchings,  the  secretary  of  the  Locomotive 
Manufacturers  Association,  and  the  Railway  Carriage  and 
Wagon  Builders  Association,  became  (as  relator,  through 
the  Attorney-General)  the  plaintiff  in  an  action  to  restrain 
the  Great  Eastern  Railway  Company  from  letting  for  hire 
any  locomotive  engines,  or  other  rolling  stock,  except  for 
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the  purposes  of  traffic  on  another  railway  in  extraordinary 
emergencies,  and  from  manufacturing  locomotives,  engines, 
or  other  rolling  stock,  for  the  purpose  of  letting  the  same 
on  hire,  or  for  any  other  purpose  except  for  the  purpose 
of  being  used  by  the  Great  Eastern  Railway  Company 
477]  *npon  a  railway,  or  some  part  thereof,  worked  by 
that  company  itself.  The  agreement  of  the  Ist  of  June, 
1876,  was  alleged  as  the  instance  of  the  directors  exceeding 
their  powers.  The  directors  of  the  Great  Eastern  Company 
denied  letting  their  rolling  stock  to  any  but  the  Tilbury 
Company,  and  justified  that  under  the  various  acts  of  Par- 
liament referred  to  above,  especially  the  14th  section  of  the 
act  of  1863. 

On  the  14th  of  January,  1878,  the  Master  of  the  Rolls 

granted  a  perpetual  injunction  to  restrain  the  Great  Eastern 
ompany  from  letting  for  hire  any  locomotive  engines  or 
other  rolling  stock,  except  for  the  purposes  of  traffic  on  an- 
other railway  in  extraordinary  emergencies,  or  for  letting 
the  same  on  hire  for  any  other  purpose,  except  that  of  being 
used  by  the  Great  Eastern  Railway  Company  upon  a  rail- 
way or  some  part  thereof  worked  by  that  company.  On 
appeal,  Lords  Justices  James  and  feramwell  {diss.  Lord 
Justice  Baggallay)  discharged  this  order  of  the  Master  of 
the  Rolls  (*).     This  appeal  was  then  brought. 

Mr.  Kay,  Q.C.,  Mr.  Bompas,  Q.C.,  and  Mr.  Macnaghten^ 
Q.C.,  for  the  appellants,  contended  that  the  various  acts  re- 
lating to  these  companies  gave  the  Great  Eastern  Railway 
Company  no  authority  to  enter  into  such  a  contract  as  that 
of  the  1st  of  June,  1876.  Blakemore  v.  The  Olamorgan- 
shire  Canal  Company  ('),  The  Eastern  Counties  Bailway 
Company  v.  Hawkes  ('),  The  Shrewsbury  and  Birmingham 
Railway  Con^pany  v.  The  North  Western  and  The  Shrop- 
shire Bailway  Companies  (*),  The  Ashbury  Company  v. 
Biche  (*),  The  Warden  and  Assistants  of  Dover  v.  The 
London,  Chatham  and  Dover  Bailway  Company  (*),  were 
cited  and  commented  on,  on  the  question  of  railway  direc- 
tors being  bound  to  abide  by  the  express  directions  of  the 
acts  conferring  powers  on  the  company. 
478]  *Mr.  Chitty,  Q.C.,  and  Mr.  Newton  B.  Smart,  for 
the  company,  insisted  that  the  acts  done  by  the  company 

(*)  U   Cli.   !)..  449;    21  Eng.  R.,  672.  («)  1  Myl.  &  K.,  154,  at  p.  162;   1  CI 

Tbure  wm  aiKil  her  question  discussed  in  <&  F.,  262. 

the  court  hoUtw,  namely,  whether  this  (*)  5  H.  L.  C,  831. 

wm  tt  0A90  For  ihti  intervention  of  the  At-  {*)  6  H.  L.  C,  1 18. 

t4tiney-Giineral     On  that  point  the  Lords  (')  Law  Rep..  7  H.  L.,  653. 

d*jc  hifod  thiit  it  was  unnecessary,  under  (•)  8  De  G.,  F.  A  J.,  659. 
Uui  circumatottcea,  to  express  any  opinion. 


Vol.  v.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  773 

H.L.  (E.)  Attorney-General  v.  Great  Eastern  Railway  Co.  1880 

were  fairly  within  the  powers  of  a  railway  company.  But 
if  that  was  not  so,  they  were  fally  justified  by  the  various 
acts  affecting  the  company,  and  especially  by  the  provisions 
of  the  14th  section  of  the  act  of  1863. 

Mr.  Kay^  in  reply. 

The  Lord  Chancellor  (Lord  Selbome) :  My  Lords, 
the  question  in  this  case  is  whether,  under  the  acts  of  Par- 
liament to  which  your  Lordships'  attention  has  been  called, 
the  respondent  company  is  authorized  and  empowered  to 
let  for  hire  to  the  Southend  Company  locomotive  power  and 
"rolling  stock.  The  company  claims  to  be  so  entitled.  The 
Master  of  the  Rolls  and  Lord  Justice  Baggallay  thought  that 
it  was  not  so  authorized;  but  Lords  Justices  James  and  Bram- 
well  thought  otherwise,  and  they  discharged  the  order  for 
an  injunction  which  the  Master  of  the  Rolls  had  made.  The 
present  appeal  to  your  Lordships  is  from  that  decision. 

I  assume  that  your  Lordships  will  not  now  recede  from 
anything  that  was  determined  in  The  Ashbury  Railway 
Company  v.  Hiche  (*).  It  appears  to  me  to  be  important 
that  the  doctrine  of  ultra  vires,  as  it  was  explained  in  that 
case,  should  be  maintained.  But  I  agree  with  Lord  Justice 
James  that  this  doctrine  ought  to  be  reasonably,  and  not 
unreasonably,  understood  and  applied,  and  that  whatever 
may  fairly  be  regarded  as  incidental  to,  or  consequential 
upon,  those  things  which  the  Legislature  has  authorized, 
ought  not  (unless  expressly  prohibited)  to  be  held,   by 

{'udicial  construction,  to  be  ultra  vires.  In  the  present  case 
think,  with  the  court  below,  that  the  acts  whicn  the  infor- 
mation was  filed  to  restrain  are  not  ultra  vires  of  the  de- 
fendant company.  But  I  come  to  that  conclusion,  not  on 
the  ground  that  they  are  such  acts,  on  the  fiorder  line  be- 
tween authority  and  no  authority,  as  may  reasonably  be 
thought  incidental  to  the  exercise  of  powers  expressljr  given, 
but  because  I  think  that  they  are  expressly  authorized  by 
*the  14th  section  of  the  act  of  1863.  It  is  insisted  by  [479 
appellants'  counsel  that  the  14th  section  of  the  act  of  1863 
authorizes  only  agreements  between  the  Great  Eastern  Com- 
pany and  the  London  and  Blackwall  Company,  inter  se  ; 
and  that,  relating  as  it  does  to  the  ''extension,"  or  South- 
end Railway,  as  well  as  to  the  railways  of  those  two  com- 
panies, they  could  make  no  such  agreements  until  they  had 
otherwise  acquired  an  interest,  sufficient  to  give  effect  to 
them,  in  the  extension  railway ;  and  that  they  could  only 
acquire  such  an  interest  by  taking  a  lease,  or  a  transfer  of 
the  existing  lease,  of  that  line.     The  appellants,  therefore, 

(>)  Law  Rep.,  1  H.  L.,  668 ;    14  Eng.  R.,  42. 
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ask  your  Lordships  to  read  this  section  as  if,  after  tlie 
words  "the  two  companies,"  with  which  it  begins,  these 
additional  words  were  contained  in  it,  "in  the  event  of  a 
lease  or  a  transfer  of  the  existing  lease  of  the  extension  rail- 
way being  taken  by  them,  or  either  of  them  ;"  this  being 
(as  they  say)  necessarily  implied. 

It  would,  however,  be  contrary  to  sound  principle  to  im- 
ply such  a  condition,  not  expressed  in  the  clause,  if  the 
words,  as  they  stand,  would  be  sensible  and  operative  with- 
out it :  and  it  appears  to  me  that  they  are  so.  It  cannot,  I 
think,  be  denied  that,  under  the  terms  of  that  section,  the 
two  companies  being  authorized  to  "enter  into  agreements" 
with  respect  to  the  working  of  the  extension  railway,  would 
have  been  empowered  to  make  such  agreements  with  the 
Southend  Company,  the  owner  of  that  railway,  if  there  had 
been  no  existing  lease,  and  nothing  in  the  act  enabling  them 
to  become  lessees  of  the  extension  line.  The  Southend  Com- 
pany and  the  lessees  are  mentioned  in  that  part  of  the  pre- 
amble which,  in  my  opinion,  refers  by  anticipation  to  this 
very  power,  as  meant  (as  much  as  the  other  two  companies) 
to  be  enabled  to  do  whatever  might  be  necessary  for  the 
purposes,  of  which  the  expediency  was  there  declared: 
and  their  directors  are  also,  oy  the  15th  section,  expressly 
empowered  to  "enter  into  any  contracts  or  agreements  for 
effecting  all  or  any  of  the  purposes  of  this  act."  If  the  two 
companies  might  make  agreements  for  the  purposes  of  the 
act  which  could  not  be  made  without  the  concurrence  of  the 
Southend  Company,  it  appears  to  me  to  follow  that  the 
Southend  Company  was  authorized  to  concur  with  them  in 
such  agreements.  If  they  became  transferees  of  the  exist- 
480]  ing  *Ie2V8e,  they  might,  perhaps,  during  its  continu- 
ance have  exercised  this  power  without  any  concurrence  of 
the  Southend  Company :  but  1  do  not  think  it  possible  to 
confine  the  powers  of  the  14th  section  to  that  particular  case. 
If  they  took  a  new  lease,  sufficient  authority  was  already 
given  them,  by  the  4th  and  8th  sections,  to  do  everything 
which  the  14th  clause  contemplates,  under  the  general  words 
"powers,  provisos,  stipulations,  conditions,  and  agree- 
ments," as  mcidents  to  such  a  lease.  It  cannot  be  right  to  cut 
down  by  any  unnecessary  construction  the  effect  of  the 
wurds  of  the  14th  section,  for  the  purpose  and  with  the  ef- 
fect of  conHnin^  it  to  a  case  which,  in  this  way,  had  been 
already  provided  for.  If  it  be  necessary  to  consider  why 
the  two  companies  only  were  mentioned  in  the  14th  section, 
I  should  say  it  waa  because  the  Legislature  had  in  view  the 

&  existing  arrangements,  and  contemplated  that,  under 
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any  altered  arrangements,  those  two  companies  would  prob- 
ably continue  to  undertake  obligations  of  the  like  character. 
And  I  am  satisfied,  by  reference  to  the  preamble,  that  the 
construction  which  I  ask  your  Lordships  to  place  upon  that 
section  is  proper  to  give  effect  to  the  expressed  intention  of 
the  Legislature.  In  the  preamble  the  existing  lease,  the  ex- 
isting working  arrangements,  and  the  proportionate  division 
of  tolls,  &c.,  and  of  deductions  for  expenses,  are  referred  to 
as  three  distinct  things:  and  then  it  is  recited  to  be  expedi- 
ent, that  the  Southend  Company,  the  lessees,  and  the  Great 
Eastern  and  the  London  and  Blackwall  Railway  Companies, 
should  be  enabled  to  agree  upon  **such  alterations,"  in  each 
of  these  three  things,  (viz.,  first,  "the  terms  of  the  lease;" 
secondly,  '*the  arrangements  for  working  the  railway;" 
and  thirdly,  '*the  apportionment  of  the  receipts  and  ex- 
penses,") '*as  by  this  act  authorized."  It  is  then  farther, 
and  as  a  separate  and  distinct  purpose  of  the  act,  recited  to 
be  expedient  to  empower  the  Great  Eastern  and  London  and 
Blackwall  Companies,  jointly  or  severally,  to  take  a  lease 
or  transfer  of  the  existing  lease  of  the  Southend  Railway, 
"upon  such  terms  and  conditions  as  by  this  act  authorized." 
The  plain  object  of  the  14th  section  is  to  authorize  new 
agreements,  generally,  as  to  working  arrangements,  and  as 
to  the  apportionment  of  receipts  and  expenses.  Such  new 
agreements,  as  to  "working  arrangements,"  are  nowhere 
else  in  the  act  expressly  authorized. 

*For  these  reasons  I  think  that  the  order  appealed  [481 
from  is  right ;  and  I  move  your  Lordships  tnat  the  appeal 
be  dismissed. 

Lord  Blackburn  :  My  Lords,  I  am  also  of  opinion  that 
the  order  below  was  right,  and  that  the  appeal  should  be 
dismissed  with  costs.  There  have  been  three  points  on 
which  the  court  below  decided,  and  on  two  of  them  I  do  not 
think  it  necessary  to  express  any  opinion.  Bv  that  I  do  not 
mean  to  be  understood  or  supposed  to  say  that  they  were 
wrong,  but  merely  to  mean,  literally,  the  thing  which  I  say, 
that  it  is  not  necessary  to  form,  and  not  being  necessary  to 
form,  it  is  not  necessary  to  suggest,  any  opinion  whether 
they  were  right  or  wrong.  I  take  it  that,  as  far  as  the  main 
point  to  be  considered  is  concerned,  this  House  has  no  more 
right  than  any  other  tribunal  to  depart  from  the  principle 
of  the  decisions  which  have  been  already  arrived  at ;  more 
particularly  I  allude  to  the  last  case  of  The  Ashbury  Rail' 
way  Carriage  and  Iron  Company  v.  Riche  (*).  That  case 
appears  to  me  to  decide  at  all  events  this,  that  where  there 

O  Law  Bep.,  7  H.  L.,  606;  14  Eng.  B.,  42. 
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is  an  act  of  Parliament  creating  a  corporation  for  a  particu- 
lar purpose,  and  giving  it  powers  for  that  particular  pur- 
pose, what  it  does  not  expressly  or  impliedly  authorize  is  to 
Be  taken  to  be  prohibited;  and,  consequently,  that  the 
Great  Eastern  Company,  created  by  act  of  Parliament  for 
the  purpose  of  working  a  line  of  railway,  is  prohibited  from 
doing  anything  that  would  not  be  within  that  purpose. 

My  Lords,  I  quite  agree  with  what  Lord  Justice  James 
has  said  on  this  first  point  as  to  prohibition,  that  those 
things  which  are  incident  to,  and  may  reasonably  and  prop- 
erly be  done  under  the  main  purpose,  though  they  may  not 
be  literally  within  it,  would  not  be  prohibited.  But  the 
point  on  which  I  desire  to  say  that  I  neither  form  nor  ex- 
press any  opinion,  is  whether  or  not  the  court  below  might 
De  right  in  saying,  on  the  question  to  which  the  injunction 
was  directed,  namely,  the  fending  or  manufacturing  of  roll- 
ing stock  for  the  purpose  of  lending  it  to  the  Tilbury  Com- 
pany, that  that  was  permitted  in  the  particular  local  instance 
of  the  Tilbury  Railway  Company.  I  agree  with  my  noble 
482]  ai^d  learned  *friend  on  the  woolsack  in  thinking, 
when  we  look  at  the  act  of  Parliament,  that  the  Legislature 
in  this  case  has,  not  merely  impliedly,  but  expressly,  au- 
thorized the  directors  of  the  Great  Eastern  Railway  Com- 
pany to  do  all  that  they  have  done,  namely,  to  euter  into 
arrangements  with  the  Tilbury  Company  respecting  the 
working  of  that  line,  by  which  they  were  to  supply  that  line 
with  all  the  locomotive  power,  carriages,  and  other  rolling 
stock  which  were  required  for  working  that  line.  I  think 
that  is  not  merely  impliedly  authorized,  but  is  expressly 
authorized,  by  the  act  of  Parliament  in  question,  26  &  27 
Vict.  c.  69,  and  particularly  by  the  14th  section. 

It  must  be  remembered,  that  at  the  time  that  act  was 
passed  the  two  companies  (now  combined  as  the  Great  East- 
ern Railway  Company,  but  then  known  as  the  Eastern  Coun- 
ties and  the  London  and  Blackwall  Railway  Companies), 
and  the  Tilbury  Company,  were  altogether  separate  compa- 
nies. I  should  say,  farther,  that  the  Tilbury  line  had  been 
let  ior  a  limited  period,  namely,  twenty -one  years,  to  Messrs. 
Peto  &  Co.,  who  were  the  lessees  of  the  line ;  and  there  was, 
in  fact,  an  agreement  made,  by  which  the  Eastern  Counties 
Company  agreed  with  Messrs.  Peto  to  work  the  line  for 
theya,  in  the  sense  that,  during  the  existence  of  that  agree- 
ment or  lease,  they  were  to  furnish  all  the  locomotive  power 
and  rolling  stock,  and  do  all  those  things  which  the  present 
application  is  intended  to  prevent.  That  arrangement, 
though  certainly  not  expressly  authorized,  has  been  im- 
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pliedly  sanctioned  by  SQme  allusions  to  it  in  previous  acts. 
It  is  in  the  act  now  in  question  recited  that  there  was  such 
an  agreement;  and,  having  recited  that,  the  preamble  pro- 
ceeds to  say  what  it  is  now  desirable  to  do.  It  says :  "  And 
whereas  it  is  expedient  that  the  London,  Tilbury  and  South- 
end Railway  Company,  The  Lessees,  and  the  Great  Eastern 
and  London  and  Blackwall  Railway  Companies  respectively 
should  be  enabled  to  agree  upon  such  alterations  in  the 
terms  of  the  lease,  in  the  arrangements  for  working  the  said 
railway,  and  in  the  apportionment  of  the  receipts  and  ex- 
penses as  by  this  act  authorized  ;  and  that  the  Great  Eastern 
and  London  and  Blackwall  Railway  Companies,  jointly  or 
severally,  should  be  empowered  to  take  a  lease  or  transfer 
of  the  existing  lease  of  the  London,  Tilbury  and  Southend 
Railway,  upon  such  terms  and  conditions  as  by  *this  [483 
act  authorized."  I  think  that  those  words,  '*such  terms 
and  conditions  as  are  by  this  act  authorized,"  may  be  prop- 
erly considered  to  override  the  whole.  One  of  the  conditions 
is,  that  it  is  expedient  that  the  companies  should  be  author- 
ized *'to  agree  upon  such  alterations  in  the  terms  of  the 
lease,  in  the  arrangements  for  working  the  said  railway,  as 
by  this  act  authorized."  This  is  merely  the  preamble  recit- 
ing what  is  desirable ;  then  it  proceeds,  ''And  whereas  the 
several  purposes  aforesaid  cannot  be  effected  without  the 
authority  of  Parliament,"  and  the  act  proceeds  to  carry 
the  purposes  into  effect. 

Now,  it  was  urged  that  "the  arrangements  for  working 
the  said  railway,"  prima  facie  and  naturally,  would  mean 
the  then  existing  arrangements  between  the  Eastern  Counties 
and  Messrs.  Peto  &  Co.,  the  lessees.  It  would  embrace  that 
undoubtedly,  but  I  do  not  think  it  is  confined  to  that.  I  do 
not  think  it  would  have  been  at  all  necessary,  if  it  had  been 
confined  to  that,  that  the  London  and  Blackwall  Railway 
Company  and  the  London,  Tilbury  and  Southend  Railway 
Company  should  agree  upon  altering  the  terms  of  an  arrange- 
ment between  Messrs.  Peto  and  the  Eastern  Counties  Railway 
Company  with  which  these  two  other  companies  had  noth- 
ing whatever  to  do.  It  seems  to  me  that  the  more  natural 
and  plain  meaning  of  this  preamble  is  that  all  the  arrange- 
ments for  the  time  being  for  the  working  of  the  railway  are 
to  be  altered  as  the  companies  may  require,  in  such  manner 
as  by  this  act  subsequently  authorized.  m 

Now,  my  Lords,  passing  from  the  preamble,  the  earlier 
sections  down  to  the  13th  contain  nothing  expressly  authoriz- 
ing any  alteration  in  the  arrangements.  It  has  been  at- 
tempted to  be  argued  that  the  4th  section  does  this  impliedly, 
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but  there  is  nothing  certainly  pointed  to  this  eflfect.    Then 
comes  the  14th  section,  and  it  says:  "The  two  companies" 
— that  is,  the  Eastern  Counties  and  the  London  and  Black- 
wall  Companies — "  may  enter  into  agreements  in  respect  to 
the  working,  maintenance,  and  management  of  the  Exten- 
sion Railway,  or  any  part  thereof."     JNow  that  seems  to  me 
distinctly  to  mean,  following  up  the  preamble,  that  it  is  de- 
sirable that  they  should  be  able  to  make  such  alterations  in 
the  arrangements  as  the  two  companies  may  agree  upon. 
What  alterations  are  these?    That  the  two  companies  may 
enter  into  agreements  with  respect  to  the  working.    I  will 
484]    leave  the  other  point  out  of  *the  way  for  the  moment. 
Enter  into  arrangements  with  whom  ?    Certainly  they  can- 
not alter  the  wording  whilst  the  line  is  in  the  hands  of  the 
lessees  without  entering  into  an  agreement  with  the  les- 
sees.    If  it  is  in  the  actual  occupation  of  the  Southend  Rail- 
way Company  itself,  they  cannot  alter  the  arrangements 
without  entering  into  an  agreement  with  that  company. 
Therefore  it  seems  to  me  that  the  natural  effect,  taking  the 
ordinary  meaning  of  the  words,  would  be  that  the  two  com- 
panies are  authorized  to  enter  into  agreements  with  those 
who  would  be  the  necessary  parties  to  it ;  and  I  should  think, 
without  more,  that  that  would  necessarily  imply  that  the 
party  with  whom  they  were  to  make  the  agreement  had  au- 
thority to  make  it ;  but  I  must  own,  notwithstanding  what 
Mr.  itay  said  in  his  reply,  that  it  does  not  strike  me  that 
the  Southend  Company  needed  any  authority  to  enter  into 
any  agreements  for  the  purpose  of  working  the  line.    I  quite 
agree  that  a  company  cannot  make  a  lease  without  the  au- 
thority of  Parliament.     That  has  been  expressly  decided, 
and  I  quite  agree  that  where  an  agreement  under  the  shape 
and  color  of  a  working  agreement  really  amounts  to  a  lease, 
so  as  to  be  a  delegation  of  the  whole  concern  and  all  its 
powers,  that  is  as  operative  as  a  lease  itself.     But  I  do  not 
think  that  the  agreements  that  are  here  pointed  to,  and  the 
agreements  that  were  actually  made,  do  in  the  slightest  de- 
gree amount  to  a  lease.     I  can  see  no  reason  why  the  South- 
end   Company  might  not    make  an    agreement  with  an 
individual,   and  say.  Instead  of  our  buying  and  making 
and  keeping  locomotive  engines  of  our  own,  we  will  con- 
tract with  you  that  you  shall  supply  locomotive  engines, 
and*instead  of  our  buying  and  becoming  possessors  of  car- 
riages of  our  own,  we  will  hire  them ;  or  why  they  might 
not  say.  Instead  of  ourselves  keeping  up  and  maintaining 
our  own  railway,  we  will  make  an  agreement  with  you,  a 
contractor,  who  shall  keep  up  the  railway  and  maintain  it. 
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This  does  not  amount  to  delegating  the  powers  of  the  com- 
pany; it  does  not  amount  to  doing  anything  extraneous  to 
the  powers  which  the  company  has  obtained,  and  I  cannot 
see  that  it  would  need  parliamentary  authority  to  enable 
them  to  do  any  one  of  these  things.  I  cannot  help  thinking 
that  the  fallacy  of  the  argument  there  is,  that  it  supposes 
that  whilst  the  Eastern  Counties  and  the  London  and  Black- 
wall  Railway  Companies  required  parliamentary  authority 
to  apply  their  funds  for  the  purposes  of  supplying  loco- 
motive engines,. it  follows  that  *the  Southend  Com-  [485 
pany  would  have  required  parliamentary  authority  before 
they  paid  for  the  hiring  of  those  engines. 

That  does  not  seem  to  me  to  follow  at  all ;  but  probably 
it  is  not  necessary  to  decide  anything  of  the  sort ;  for  I  think 
the  true  construction  of  the  14th  section  is  that  when  it  is 
said  you  may  make  an  agree m*^nt  for  working  the  railway, 
that  necessarily  means  you  may  make  an  agreement  with 
those  who  possess  and  occupy  the  railway  as  to  which  the 
agreement  is  to  be  made  ;  and  if  it  is  necessary,  it  would  by 
implication  follow,  not  only  that  the  two  companies  are  au- 
thorized to  make  that  agreement,  but  that  the  other  com- 
pany is  authorized  to  enter  into  that  agreement  also. 

Now,  taking  that  view  of  the  section,  it  will  follow  that 
all  that  the  defendants,  the  now  respondents,  have  done, 
and  all  that  they  propose  to  do,  and  all  that  the  appellants 
have  applied  to  enjoin  them  from  doing,  namely,  letting  for 
Lire  and  manufacturing  for  the  purpose  of  letting  for  hire, 
to  the  Tilbury  and  Southend  Company,  rolling  stock,  is  ex- 
pressly authorized  by  the  terms  of  this  act,  and  consequently, 
on  that  ground,  and  without  anything  farther,  the  applica- 
tion must  fail. 

I  have  already  said  that  the  first  point  is  one  on  which  I 
wished  to  express  no  opinion  as  to  whether  or  not  this  par- 
ticular thing  does  come  within  the  ordinary  powers  of  a 
company.  The  second  point,  which  is  whether  or  not  the 
case  is  a  proper  one  for  the  Attorney- General  to  interfere  in, 
and  to  what  extent  the  powers  of -the  Attorney- General  in 
such  cases  go,  is  one  which  I  consider  of  great  importance, 
and  whenever  it  becomes  necessary  to  decide  that  question 
I  should  desire  to  look  into  it  very  carefully,  and  to  con- 
sider carefully  what  was  the  proper  doctrine  to  be  applied 
in  such  a  case ;  but  in  this  case,  after  the  decision  which  I 
would  advise  your  Lordships  to  come  to,  and  which  I  believe 
the  House  will  come  to,  that  sect.  14  expressly  authorizes 
the  company  to  do  all  that  it  has  done,  it  is  quite  unneces- 
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sary  to  decide  anything  on  that  last  point,  on  which  there- 
fore I  neither  express  nor  form  any  opinion. 

Lord  Watson  :  My  Lords,  the  main  question  in  this 
appeal  is,  whether  it  was  vMra  tires  of  the  respondents  to 
let  for  hire  to  the  London,  Tilbury  and  Southend  Railway 
486]  Company,  rolling  stock  and  locomotive  *powerupon 
the  terms  and  conditions  embodied  in  an  agreement  between 
the  two  companies  dated  the  1st  day  of  June,  1876.  If  that 
question  be  decided  in  the  affirmative,  the  point  which  has 
been  so  fully  argued  in  regard  to  the  power  of  Her  Majes- 
ty's Attorney-General  does  not  arise  for  decision  in  the  case. 

I  cannot  doubt  that  the  principle  by  which  this  House,  in 
the  case  of  the  Ashhury  Bailway  Company  v.  Richei^X 
tested  the  power  of  a  joint  stock  company  registered  (with 
limited  liability)  under  the  Companies  Act  of  1862,  applies 
with  equal  force  to  the  case  of  a  railway  company  incorpo- 
rated by  act  of  Parliament.  That  principle,  in  its  applica- 
tion to  the  present  case,  appears  to  me  to  be  this,  that  when 
a  railway  company  has  been  created  for  public  purposes  the 
Legislature  must  be  held  to  have  prohibited  every  act  of  the 
company  which  its  incorporating  statutes  do  not  warrant 
either  expressly  or  by  fair  implication.  It  follows  that  the 
Great  Eastern  Company  has  exceeded  its  statutory  powers 
unless  it  can  be  shown  that  the  company  has  statutory  au- 
thority, express  or  implied,  to  let  rolling  stock  and  plant 
on  hire  to  the  Southend  Railway  Company. 

The  Great  Eastern  Railway  Company  has  absorbed  the 
undertaking  and  has  become  vested  with  the  whole  powers 
and  privileges  of  the  Eastern  Counties  and  London  and 
Blackwall  Companies,  both  of  which  were  in  intimate  rela- 
tion with  the  Southend  Railway  Company.  A  railway  was 
constructed  by  those  two  companies  in  virtue  of  statutory 
powers  which  proceeded  upon  the  recital  that  "If  such  rail- 
way were  constructed  and  worked  in  connection  with  the 
Eastern  Counties  Railway  and  the  London  and  Blackwall 
Railway,  the  same  would  be  of  great  public  advantage." 
The  cost  of  construction  was  met  by  the  issue  of  new  shares 
called  London,  Tilbury  and  Southend  extension  shares ;  and 
the  undertaking  was  managed  by  a  joint  committee  ap- 
pointed by  the  boards  of  the  two  companies.  Had  matters 
continued  in  that  position  until  1877  the  present  question  as 
to  the  power  of  the  Great  Eastern  Company  could  hardly 
have  arisen.  Indeed  it  was  not  contended  for  the  appellants 
that  prior  to  the  passing  of  the  London,  Tilbury  and  South- 
end Extension  Act,  1862,  the  Eastern  Counties  and  London 

(')  Law  Rep.,  7  H.  L.,  653;  U  Eng.  R.,  42. 
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and  Blackwall  Companies,  or  either  of  them,  had  not  the 
right  to  make  an  arrangement  for  working  the  Southend 
♦Railway  with  their  own  plant.  But  the  appellant  [487 
maintained  that  any  such  implied  power  was  necessarily 
brought  to  an  end  by  the  change  which  that  act  operated 
upon  the  relations  previously  subsisting  between  the  two 
companies  and  the  Southend  undertaking ;  inasmuch  as  the 
holders  of  Southend  shares  were  thereby  constituted  a  sepa- 
rate and  independent  corporation,  in  which  both  the  under- 
taking and  its  management  became  thenceforth  vested. 

I  should  have  had  great  difficulty  in  determining 
wbether,  and  how  far,  any  rights  to  make  arrangements  for 
working  the  Southend  line,  of  the  character  of  those  under 
the  consideration  of  the  house,  were  impaired  by  the  cre- 
ation of  the  new  company,  having  regard  first  to  the  pro- 
fessed purpose  of  the  act  of  1862,  which,  according  to  the 
Preamble,  was  to  give  the  proprietors  of  the  London,  Til- 
ury  and  Southend  Extension  shares,  that  which  they  had 
not  before,  ''a  voice  or  control"  in  the  management  of  the 
railway  and  the  appointment  of  directors ;  secondly,  to  the 
fact  that  two- thirds  of  the  Southend  board  of  directors  must 
be  nominees  and  also  members  of  the  respective  boards  of 
the  Eastern  Counties  and  London  and  Blackwall  Compa- 
nies ;  and,. thirdly,  to  the  broad  terms  of  that  section  of  the 
act,  sect.  32,  which  saves  the  rights,  powers,  and  privileges 
previously  vested  in  these  two  companies. 

But,  my  Lords,  it  is  not  necessary  to  decide  these  various 
questions,  because  I  agree  with  your  Lordships,  and  the 
majority  of  the  Court  of  Appeal,  in  thinking  that  the  re- 
quired power  is  conferred  upon  the  respondents  in  express 
terms  by  the  London,  Tilbury  and  Southend  Railway  Act 
of  1863. 

The  14th  section  of  that  act  provides  that  the  two  com- 
panies now  represented  by  the  respondents  "may  enter  into 
agreements  with  respect  to  the  maintenance  and  manage- 
ment of  the  extension  railway  or  any  part  thereof."  These 
words,  according  to  their  natural  meaning,  seem  to  me  to 
give  the  two  companies  direct  authority  to  agree  with  any 
person  or  corporation  having  power  to  contract  on  behalf  of 
the  Southend  undertaking,  to  supply  locomotives  and  roll- 
ing stock  upon  terms  similar  to  those  contained  in  the  agree- 
ment of  the  1st  of  June,  1876,  between  the  Great  Eastern 
and  the  Southend  Companies. 

It  is  contended,  however,  that  the  power  conferred  by 
sect.  14  is  merely  a  povver  to  the  twp  companies  to  enter  into 
mutual  *agreements,  in  the  event  of  both  or  either    [488 
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of  them  becoming  lessees  or  lessee  of  tbe  Southend  line  un- 
der the  provisions  of  sect.  4. 

The  language  of  the  14th  section  expresses  no  such  limi- 
tation, nor  does  it,  in  my  opinion,  warrant  the  inference  that 
any  such  limitation  was  contemplated.  And  the  able  argu- 
ment for  the  appellants  has  failed  to  satisfy  me  that  the 
context  of  the  act  necessitates  a  construction  of  sect.  14  Umit- 
ing  the  powers  thereby  conferred  upon  the  two  companies 
to  agreements  inter  se. 

An  examination  of  the  preamble  aud  enacting  clauses  of 
the  act  leads  me  to  these  conclusions  —  that  the  separate 
head  of  the  preamble  regarding  ''arrangements  for  working 
the  said  railway,"  does  not  refer  to  leases  or  to  alterations 
and  readjustments  of  existing  apportionments  of  tolls  and 
charges,  but  to  future  arrangements  similar  in  character  to 
the  working  agreement  at  that  time  subsisting  between  the 
Great  Eastern  Company  and  Messrs.  Brassey  &  Co.,  the 
lessees  —  that  the  only  enactments  which  meet  that  head  of 
the  preamble  are  to  be  found  in  sect.  14 ;  and  that  these 
enactments,  when  read  according  to  their  prima  facie  sig- 
nification, more  fully  satisfy  the  preamble  than  when  read 
according  to  the  narrower  construction  now  suggested. 

Again  it  is  said  that  if  the  wider  construction  be  adopted 
the  object  of  the  clause  would  fail,  because  the  Southend 
Company  never  possessed,  and  there  has  not  been  expressly 
conferred  upon  it,  any  power  to  enter  into  a  working  agree- 
ment which  amounts  to  a  delegation  of  its  statutory  powers. 
But  I  entirely  agree  with  your  Lordships  that  such  a  power 
on  the  part  of  the  Southend  Company  is  fairly  derivable 
from  these  provisions  which  give  authority  to  the  Southend 
and  London  and  Blackwall  Companies,  when  taken  in  con- 
nection with  the  other  provisions  of  the  act. 

I  therefore  concur  in  the  judgment  which  your  Lordships 
have  expressed. 

Order  appealed  from  affirmed;  and  appeal 
dismissed,  with  costs. 

Lord's  Journals,  27th  May,  1880. 

Solicitors  for  appellant :  Hargrove  &  Co. 
Solicitor  for  respondent :  Capel  A.  Curwood. 
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See  27  Eng.  Rep.,  72o  note;  16 
Amer.  L.  Rev.,  101  ;  86  N.  J.  Eq..  8 
note. 

One  who  deals  with  the  officers  of  a 
corporation  is  bound  to  know  their 
powers  and  the  extent  of  their  aathor- 
ity ;  the  corporation  is  only  bound  by 
their  acts  and  contracts  which  are 
within  the  scope  of  their  authority  : 
Alexander  v.  Cauldwell,  83  N.  Y.,  480, 

The  powers  of  corporations  organ- 
ized under  statutes  are  such,  and  such 
only,  as  those  statutes  confer,  includ- 
ing implied  as  well  as  express  powers  : 
American  Union  Telegraph  Co.  v.  Union 
Pacific  Railway  Co.,  1  McCrary,  188. 

A  contract  in  excess  of  the  powers 
conferred,  or,  in  case  of  a  quasi  public 
corporation  like  a  railroad  company,  a 
contract  which  disables  the  corporation 
from  performing  its  duties  to  the  pub- 
lic, is  void.  Hence  a  corporation  can- 
not alienate  any  franchise  of  any 
property  necessary  to  perform  its  obli- 
gations and  duties  to  the  State,  without 
legislative  authority  :  American  Union 
Tel.  Co.  t).  Union  Pacific  Railway  Co., 
1  McCrary,  188,  following  Thomas  v. 
West  Jersey  R.  Co.,  101  if.  8.,  71. 

The  directors  of  a  railroad  company, 
without  any  authority  either  by  statute 
or  charter,  passed  a  resolution  to  as- 
sume certain  debts  and  to  buy  a  ma- 
jority of  the  stock  and  bonds  and  the 
equipment  of  a  rival  road.  The  reso- 
lutions also  provided  for  the  calling  of 
a  special  meeting  of  the  stockholders 
to  vote  upon  the  matter,  and  it  was 
not  to  be  carried  out  without  their  ap- 
proval. 

Held,  1.  That  the  proposed  purchase 
was  tUtra  vires,  and  hence  could  not 
be  executed  even  if  ratified  by  the 
stockholders. 

2.  That  it  was  void  and  against  pub- 
lic policy,  in  that  its  object  was  to  pre- 
vent lawful  competition. 

3.  That  it  could  be  enjoined  upon 
the  application  of  a  single  stockholder 
of  the  purchasing  company,  and  that 
the  fact  that  the  stockholder  had  ob- 
tained his  stock  after  the  passage  of 
the  resolutions,  and  with  the  avowed 
design  of  preventing  its  consummation, 
would  not  affect  his  right  to  relief  : 
Elkins  V.  Camden,  etc.,  36  N.  J.  Eq.,  5. 

Where  a  corporation  enters  into  a 
contract  which,  though  prohibited  by 
its  charter,  has  been  fully  executed  on 
the  one  side,  and  nothing  remains  but 


to  pay  the  consideration  money,  it  will 
not  be  allowed  to  set  up,  as  a  defence 
to  an  action  to  recover  the  considera- 
tion money,  that  the  contract  was 
vltra  vires. 

Where  the  plaintiff  in  such  action 
has  made  out  his  case,  without  calling 
to  his  aid  the  alleged  illegal  transac- 
tion, the  defendant,  who  has  enjoyed 
the  benefit  of  the  transaction,  will  not 
be  permitted  to  set  up  as  a  defence 
that  the  transaction  was  ultra  vires. 

The  defence  of  ultra  vires  is  never 
allowed  out  of  regard  for  the  defend- 
ant, but  rests  solely  upon  public  pol- 
icy: Wright  v.  Antwerp,  etc.,  12 
Weekly  Notes  (Penn.),  325,  following 
Oil  Creek,  etc.,  v.  Penn.  Trans.  Co.,  83 
Penn.  St.  R.,  160. 

Although  a  contract  may  be  ultra 
vires^  if  it  has  been  executed  in  whole 
or  in  part,  neither  party  to  it  will  be 
permitted  to  rescind  it  of  its  own  mo- 
tion, and  to  recover,  without  process  of 
law  and  by  force,  the  consideration 
paid  or  property  acquired  under  the 
contract ;  and  in  such  case  a  corpora- 
tion that  has  received  a  large  consid- 
eration for  a  contract  ultra  vires  for  the 
sale  of  a  telegraph  franchise,  will  be 
restrained  from  resuming  possession  of 
said  franchise  and  the  property  con- 
nected therewith,  until  an  accounting 
and  settlement  can  be  had  between  the 
parties :  American  Union  Tel.  Co.  v. 
Union  Pacific  Railway  Co.,  1  McCrary, 
188. 

It  cannot  be  presumed  that  the  agent 
of  a  corporation  had  authority  to  trans- 
act business  which  the  corporation 
itself  was  not  by  its  charter  authorized 
to  engage  in  :  Alexander  v.  Cauldwell, 
83  N.  Y.,  480. 

Certain  contracts  entered  into  by  the 
Union  Pacific  Railroad  Company,  as- 
signing a  large  part  of  its  franchise, 
and  alienating  property  which  was 
necessary  to  the  performance  of  its 
obligations  and  duties  to  the  govern- 
ment and  to  the  public,  held  ultra 
vires:  American  Union  Tel.  Co.  v. 
Union  Pacific  Railway  Co.,  1  McCrary, 
188. 

The  consolidation  of  two  railway 
companies,  according  to  the  provisions 
of  a  statute  existing  at  the  time  of  a 
subscription  to  the  capital  stock  of  one 
of  the  companies,  will  not  discharge 
the  subscriber:  Atchison,  etc.,  v. 
Corners,  25  Kans.,  261. 
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A  contract  between  two  connecting 
railroads  for  the  division  of  earnings, 
according  to  the  distance  which  each 
corporation  shall  have  carried  the  pas- 
senger or  freight  for  which  the  money 
is  paid,  is  within  the  discretionary  pow- 
ers of  the  directors,  and  its  execution 
cannot  be  enjoined  at  the  instance  of  a 
stockholder,  who  does  not  show  a  dis- 
honest or  fraudulent  purpose  on  the 
part  of  the  directors  in  making  such 
contract,  and  that  he  will  be  injured 
thereby :  Elkins  €.  Camden,  etc.,  36 
N.  J.  Eq.,  241. 

A  corporation  was  .created  in  one 
State  to  promote  a  benevolent  enter- 
prise, and  its  charter  provided  that  the 
presidents  of  institutions  organized  in 
other  States  of  the  Union  to  collect  funds 
to  aid  it  should  constitute  a  board  of 
visitors,  with  absolute  supervisory  con- 
trol  over  its  affairs.  In  another  State 
such  an  institution  was  formed.  The 
trustees  thereof  reserved  the  right,  in 
conjunction  with  the  presidents  of  other 
similar  boards,  to  supervise  and  admin- 
ister the  affairs  of  the  original  corpo- 
ration in  accordance  with  its  charter, 
and  collected  a  fund  to  be  applied  in 
aid  of  it. 

A  fundamental  change  was  subse- 
quently made  in  the  charter,  whereby 
the  visitorial  rights  of  the  auxiliary  in- 
stitutions were  materially  changed.  The 
contributors  to  the  fund  demanded  a 
return  of  it,  upon  the  ground  that  the 
conditions  upon  which  it  had  been  ad- 
vanced were  not  performed,  and  the 
corporation  brought  suit  against  the  in- 
stitution to  recover  it.  Held,  that  the 
suit  could  not  be  maintained. 

Section  9  of  the  amended  charter  of 
the  corporation  changed  essentially  the 
constitution  and  powers  of  the  board 
of  visitors,  as  created  and  defined  by 
sect.  10  of  the  original  charter  :  Print- 
ing House  c.  Trustees,  104  U.  S.  Rep., 
711. 

Under  the  charter  of  the  Green  Bay 
&  Minnesota  Railroad  Company  it  had 
power  to  enter  into  an  agreement  with 
the  proprietors  of  steamboats  running 
by  way  of  the  great  lakes,  between  its 
eastern  terminus  and  Buffalo  in  the 
State  of  New  York,  by  which  it  guar- 
antees that  the  gross  earnings  of  each 
boat  for  two  years  shall  amount  to  a 
certain  sum  :  Green  Bay,  etc.,  ©.  Union, 
etc.,  107  U.  8.  R.,  98. 

One  railroad  company  has  power,  un- 


der the  statute  of  New  York,  to  lease 
its  road  to  another,  or  to  modifj  sach 
lease.  The  directors  of  a  corporation 
liave  a  general  power  to  make  or  mod- 
ify its  contracts,  and  its  stockholders 
cannot  control  that  power :  Flagg  t. 
Manhattan,  etc.,  20  Blatchf..  141 

In  an  action  against  the  trustees  of  a 
corporation  to  charge  them  with  a  debt 
of  the  corporation  because  of  an  ozdIs- 
sion  to  make  and  file  its  annual  report, 
it  appeared  that  it  was  organized  for 
the  purpose  of  mining  coal  and  bring- 
ing it  to  New  York  for  its  stockholders 
and  for  sale,  and  this  was  stated  in  its 
certificate  of  incorporation.  The  treas- 
urer of  the  corporation  wrote  to  plain- 
tiffs under  the  heading  of  the  corporate 
name,  stating  that  they  desired  plain- 
tiffs to  furnish  them  with  coal  delivered 
to  any  part  of  the  city,  as  directed, 
plaintiffs  collecting  the  bills  in  the 
name  of  the  company  and  being  paid 
the  difference  due  each  month :  also  to 
deliver  the  company's  coal,  and  to  act 
as  its  delivery  agents.  Plaintiffs  an- 
swered, assenting  to  the  arrangement. 
Under  it  upon  o^ers  issued  by  the  sec- 
retary and  the  treasurer  who  were  not 
directors  of  the  company,  plaintiffs  de- 
livered coal  to  divers  persons,  and  the 
alleged  indebtedness  of  the  oomptnv 
was  for  a  balance  due  upon  the  coid  so 
delivered.  It  did  not  appear  that  the 
coal  was  delivered  to  stockholders  or 
upon  any  contracts  made  by  the  com- 
pany, or  that  the  transactions  were 
known  to  any  of  its  directors,  or  ap- 
peared upon  any  of  its  books.  It  did 
appear  that  they  were  not  authorized 
by  resolution  of  the  board  of  directors 
and  that  they  were  unknown  to  a  ma- 
jority of  them,  and  there  was  no  com- 
petent evidence  that  the  corporation 
received  the  proceeds  of  the  coaL 
Held,  that  plaintiffs  failed  to  establish 
a  debt  against  the  corporation,  and 
therefore  that  the  action  was  not  main- 
tainable. 

Also,  held,  that  admissions  of  the 
treasurer  that  he  had  received  payment 
for  the  coal  and  had  used  it  in  the  busi- 
ness of  the  company  was  incompetent ; 
that  he  being  unauthorized  to  buy  the 
coal,  could  not  bind  the  company  by 
subsequent  admissions  that  he  had  re- 
ceived and  disbursed  the  proceeds  for 
its  benefit :  Alexander  c.  Cauldwell,  83 
N.  Y.,480. 

Where  a  stockLolder  seeks  to  restrain 
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the  execution  of  a  "  pooling  "  contract 
between  two  railways,  both  the  corpo- 
rations are  necessary  parties  :  Elk  ins  v, 
Camden,  etc.,  36  N.  J.  Eq..  241. 

Li  the  absence  of  an  express  author- 
ity or  a  custom  of  the  trade  to  buy  upon 
credit,  an  agent  who  is  furnished  with 
funds  to  make  purchases  cannot  bind 
his  principal  by  a  purchase  upon  credit. 

If  goods  are  sold  to  such  agent  on 
credit  and  are  by  him  delivered  to  the 
principal,  the  latter  will  not  be  liable 
to  the  vendor  unless  he  received  the 
goods  knowing  them  to  have  been 
bought  upon  credit,  or  that  he  had  no 
funds  in  the  hands  of  the  assent  at  the 
time  sufficient  to  pay  for  the  goods  : 
Komorowski  «.  Krumdlck,  56  Wiscon- 
siD.28. 

Where  a  principal  has  authorized  his 
surety  to  sell  certain  of  his  property  to 
indemnify  himself,  and  use  the  rest  of 
the  proceeds  for  specific  purposes,  he 
cannot  complain  if,  on  his  own  ad^ce, 
the  surety  takes  paper  instead  of  cash 
in  payment ;  or  if  he  takes  it  in  his 
own  name  ;  so  long  as  he  acts  in  a 
careful,  prudent,  honest  and  business- 
like way,  and  with  such  care  and  judg- 
ment as  a  reasonable  man  should  exer- 
cise. 

The  owners  of  a  vessel  deeded  it  to 
certain  persons  as  security,  with  au- 
thority to  sell  it  if  a  food  opportunity 
offered.  Held,  that  the  grantees  had  a 
right  to  pay  any  outstanding  claims  for 
supplies  which  had  been  prox)erly  al- 
lowed against  the  vessel,  and  the  gran- 
tors could  not  complain  of  their  paying 
any  bills  for  repairs  which  they  had 
themselves  contracted  to  pay ;  the 
grantees  could  also  pay  from  the  earn- 
ings of  the  boat  for  such  repairs  as 


were  reasonably  necessary  for  keeping 
the  vessel  in  good  condition  while  in 
their  hands,  or  for  putting  it  in  good 
condition  to  sell,  or  for  such  as  the 
grantors  directed,  but  they  could  not 
be  allowed  for  such  expenses  as  had 
been  necessary  by  their  own  neglect 
of  mismanagement.  Where  property 
has  been  left  with  another  to  sell,  the 
latter  is  not  liable  for  failure  to  collect 
payment  unless  guilty  of  negligence, 
bad  faith  or  dishonesty :  Fick  v.  Run- 
nells,  48  Mich.,  302. 

Where  the  committee  of  a  building 
society  authorized  its  secretary  to  place 
lands  (of  which  the  society  was  mort- 
gee)  in  the  hands  of  an  auctioneer  for 
sale  :  Held^  that  the  secretary  had  no 
authority  to  withdraw  the  land  from 
sale  without  a  resolution  of  the  com- 
mittee to  that  effect :  Ross  o.  Victorian, 
etc..  Vict.  L.  R.,  8  Eq.,  264. 

A  sale  of  engravings  by  a  cashier  in 
the  employment  of  a  picture  engraver 
is  not  a  sale  within  the  ostensible  au- 
thority of  the  cashier  :  Graves  v.  Mas- 
ters, 1  Cabab^  &  Ellis,  73. 

An  agent  to  sell  has  no  authority  to 
exchange  :  Stewart  v.  Rounds,  7  U.  C. 
App.  R.,  615. 

An  agent  to  sell  can,  unless  author- 
ized, only  sell  for  cash.  He  cannot 
sell  in  payment  of  his  own  debt : 
Burks  f).  Hubbard,  69  Ala.,  879. 

An  officer  of  a  bank  has  no  authority 
to  allow  over-drafts,  and  is  personally 
liable  therefor  if  he  does.  If  the  cash- 
ier inaugurates  such  dealings  he  may 
be  held  liable  for  an  over-draft  allowed 
by  a  subordinate  in  his  absence,  unless 
forbidden  :  Oakland  Bank  v.  Wilcox, 
60  CaL,  126. 


Eng.  Rep. 


50 


786  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

1880  Smith  v.  Archibald.  H.L  (Sc.) 


[5. Appeal  Cases,  489.] 

H.L.  (Sc),  March  8,  1880. 

[HOUSE  OF  LORDS.] 

489]    *Smith,   Appellant;   Archibald  and   Others,  Re- 
spondents, 

Public  WeOr^Pvblic  EeaUk  {Scotland)  Act,  1867,  s,  89,  mibs.  Ar-Serritudf^-Bighi 
of  Local  Authority  to  repair  a  Well  on  FriinUe  Property. 

The  Public  Health  (Scotland)  Act,  1867,  s.  89,  subs.  4,  provides,  that,  "The local m- 
thority  may  cause  all  existing  public  cisterns,  pumps,  wells,  reservoirs,  coiuiaitB, 
aqueducts,  and  works  used  for  the  gratuitous  supply  of  water  to  the  inhabitants  to 
be  continued,  maintained,  and  plentifully  supplied  with  water.**  A  well  situated  on 
private  ground,  the  water  of  which  has  been  used  for  domestic  purposes  firratui- 
tously  by  the  inhabitants  in  the  vicinity  for  the  prescriptive  period,  is  a  public  wall 
within  the  meaning  of  this  section ;  and  the  load  authority  can  enter  on  the  land 
and  do  all  acts  to  the  well  for  continuing  and  maintaining  it,  which  the  inhabitants 
might  have  done  before.  And  this,  notwithstanding  that  there  may  be  a  company 
with  a  vested  right  to  supply  the  inhabitants  with  water. 

Situated  in  one  corner  of  a  private  field  in  the  parish  of  Denny  is  a  well  From 
the  well  to  the  entrance  of  the  field  a  footpath  leads,  and  from  this  entrance  to  the 
public  road  going  through  the  village  of  Denny  there  is  a  cart  road.  The  inhabi- 
tants of  Denny  had  for  t£e  prescriptive  period  used  the  water  of  the  well  for  domestic 
purposes,  and  had  had  the  well,  inter  alia,  cradled  with  stones  at  their  own  expense. 
Up  to  1877  Denny  was  a  mere  village  without  any  burghal  territory.  But  in  that 
year  Denny,  with  the  adjoining  village  of  Dunipace,  was  constituted  a  police  buro^h 
under  the  provisions  of  26  &  26  Vict  c  101,  and  the  police  commissioners  of  &9 
burgh  then  became  the  local  authority  under  the  Public  Health  (Scotland)  Act,  1867 
(30  A  81  Vict.  c.  101). 

In  1878  the  commissioners,  in  their  character  as  local  authority,  and  under  the 
authority  of  sub-sect  4,  sect.  89,  of  the  last-mentioned  statute,  caused  the  well  to  be 
covered  in  with  an  iron  plate,  and  placed  therein  a  hand  pump  with  the  avowed  ob- 
ject of  keeping  the  well  free  from  pollution.  The  proprietor  of  the  field,  allegini^ 
the  well  to  be  his  private  propert}^  raised  a  process  of  interdict  and  suspendon 
against  the  local  authority  praying  for  removal  of  the  cover  and  pump,  &c. : 

Held,  affirming  the  decision  of  the  court  below,  that  the  well  was  a  public  well 
within  the  meaning  of  the  statute,  and  that  the  local  authority,  as  representing  the 
inhabitants,  had  not  done  anything  in  excess  of  their  powers. 
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[6  Appeal  Cases,  6 19. J 

H.L.  (Sc),  March  12,  1880. 

[HOUSE  OF  LORDS,] 

*M 'Donald  and  Another,  Appellants;  M'Donald,     [519 
Respondent  (*). 

Entail— Disentail— Value  of  **Expectanq/  or  Interest"  of  Second  and  Third 
Heirs  Substitute — Rdetancy  of  all  Facts  calculated  to  affect  the  Life  of  the 
First  or  Intermediate  Heir — Chance  of  succeeding  to  tfie  Fee  Simple  to  he 
calculated — Entail  Amendment  (Scotlarid)  Act,  1875,  s.  5,  subs.  2. 

The  heir  in  possession  of  an  entailed  estate  in  Scotland  petitioned  under  the  stat- 
utes for  disentail.  The  first  heir  substitute  gave  his  consent,  but  the  second  and  third 
refused.  In  valuing  the  interest  of  the  second  and  third  heirs  substitute,  under  the 
6th  section  of  the  Entail  Amendment  (Scotland)  Act,  1875,  the  questions  arose  (1) 
whether  the  probable  duration  of  the  life  of  the  first  heir  substitute  should  be  taken 
from  the  tables  on  the  basis  of  his  actual  age,  or  whether  his  actual  state  of  health 
should  be  ascertained  by  inquiry ;  he  refusing  to  be  medically  examined,  and  the 
second  and  third  heirs  alleging  that  he  had  suffered  from  ailments  which  tended  to 
reduce  the  probable  duration  of  his  life  greatly  below  the  average  of  persons  of  his 
age.  And  (2)  whether,  there  being  only  one  other  heir  in  the  entail  existing,  the 
second  and  third  heirs'  chance  of  succeeding  to  the  fee  simple  by  surviving  cul  the 
otlier  heirs  of  entail  should  be  taken  into  account : 

Held,  reversing  the  decision  of  the  court  below,  (1)  that  all  the  facts  tending  to  re- 
duce the  first  heir's  life  below  the  average  were  relevant  and  should  be  taken  into 
consideration ;  and  (2)  that  the  chance  of  succeeding  to  the  fee  simple  ought  to  be 
valued. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland,  (a) 

*The  respondent  objected  to  this  report  in  respect,  [522 
inier  aZia,  that  tlie  actuary  had  greatly  over  estimated  the 
number  of  years  which  should  in  his  calculation  be  added 
to  Captain  McDonald's  age  ;  and  (2)  in  respect  the  actuary 
had  estimated  the  chance  of  the  appellants  "acquiring  the 
fee  simple  of  the  estate  by  surviving  all  the  other  heirs  in 
the  entail."  The  appellants  also  lodged  objections,  but 
these  were  not  material  to  the  points  here. 

The  Lord  Ordinary  (*)  substantially  sustained  the  report. 
A  reclaiming  note  was  taken  by  the  respondent  to  the  Sec- 
ond Division,  and  it  having  been  mentioned  that  Captain 
M'Donald  was  willing  to  be  medically  examined,  their  Lord- 
ships, on  the  16th  of  January,  1879  (Lord  Gifford  dissent- 
ing), found  that  the  chances  of  Captain  M' Donald's  life 
ought  in  respect  of  Captain  McDonald's  consent,  to  be  ascer- 
tained in  the  ordinary  way  by  such  professional  *ex-     [523 

Q)  Modifying  Court  Sessions  Gas.,  4th  Series,  vol.  vi,  p.  521.      (*)  Lord  Adam. 

(a)  Only  so  much  of  the  case  as  bears  upon  the  question  of  the  effect  of  tho 
life  tables  is  given.  N.  C.  M. 
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amination  and  report  as  the  Lord  Ordinary  may  direct. 
And  on  the  second  question  their  Lordships  sustained  the 
objections  for  the  respondent,  that  the  chance  of  acquiring 
the  fee  simple  ought  not  to  be  taken  into  account  (*). 

After  some  further  proceedings  it  turned  out  that  Cap- 
tain M 'Donald,  who  resided  near  Liverpool,  declined  to  be 
examined  except  on  the  condition  that  the  examiner  bring 
an  autograph  letter  of  authority  from  General  M'Donald, 
the  respondent  and  petitioner.  This  letter  General  McDon- 
ald declined  to  write,  and  the  Lord  Ordinary  having  verb- 
ally reported  the  case  to  the  Second  Division,  their  Lordships, 
on  the  19th  of  March,  1879,  remitted  to  the  Lord  Ordinary 
to  proceed  with  the  cause,  on  the  footing  that  Captain 
M 'Donald's  life  was  to  be  assumed  to  be  an  average  life, 
and  to  be  estimated  according  to  his  present  age  (*). 

A  further  report  was  prepared  for  the  purpose  of  carry- 
ing out  the  above  judgments  of  the  16th  of  January  and  the 
19th  of  March,  and  the  reporter  ultimately  found  the  value 
of  the  appellants'  interest  and  expectancy  to  be  respectively 
£973  and  £745. 

Feb.  10,  12.  Mr.  Benjamin,  Q.C.,  and  Mr.  /.  P.  B.  Rob- 
ertson (of  the  Scotch  bar),  for  the  appellants. 

525]  *Mr.  Horace  Davey,  Q.C.,  and  Mr.  J.  B,  Balfour, 
of  the  Scotch  bar  (with  them  Mr.  J.  M.  Collyer),  for  the  re- 
spondent. 

528]    *Mr.  Benjamin,  Q.C.,  in  reply. 

The  Law  Peers  having  taken  time  to  consider  their  judg- 
ments delivered  the  following  opinions : 

Earl  Cairns,  L.C.:  My  Lords,  the  respondent,  Gteneral 
M'Donald,  is  heir  of  entail  in  possession  of  certain  estates 
in  Perthshire,  held  under  a  taifae  dated  1837.  The  nearest 
heirs  of  entail  entitled  to  succeed  to  the  estates  after  the  re- 
spondent are  his  brother,  Captain  M 'Donald,  and  his  sisters, 
the  two  appellants. 

The  respondent  has  applied  to  the  Court  of  Session  for 
authority  to  disentail  these  estates.  He  has  obtained  the 
consent  of  Captain  M'Donald,  the  next  heir  of  entail,  and 
as  the  appellants,  the  second  and  third  heirs  of  entail,  do 
not  consent,  it  is  necessary,  under  the  Entail  Amendment 
(Scotland)  Act,  1875,  that  the  value  in  money  of  their  ex- 
pectancy or  interest  in  the  entailed  estate  should  be  ascer- 
tained to  the  satisfaction  of  the  court,  and  paid  to  or  secured 
for  tliem. 

(')  Court  Sess.  Cas..  4th  Series,  vol.  vi,  p.  621.  («)  n)id,  p.  869. 
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The  court  has  valued  the  interest  of  the  first  appellant  at 
£973,  and  of  the  second  at  £745,  and  upon  these  sums  being 
paid  into  the  bank,  has  dispensed  with  the  consent  of  the 
appellants  and  approved  of  an  instrument  of  disentail. 

The  question  is,  whether  the  expectancy  or  interest  of  the 
appellants  has  been  valued  on  correct  principles. 

Your  Lordships  are  aware  that  under  the  Rutherfurd  Act 
a  Scotch  entail  created  before  1848  could  not  be  broken  or 
opened  without  the  consent  of  the  three  nearest  heirs  of  en- 
tail ;  so  that  if  the  act  of  1875  had  not  passed  the  consents  of 
Captain  M*Donald  *and  the  appellants  would  have  [529 
been  necessary,  and  the  dissent  of  any  one  of  the  three 
would  have  prevented  the  disentail. 

The  first  question  as  to  value  relates  to  the  life  of  Captain 
M'Donald.  He  was  born  in  1834,  and  is  married,  but  has 
no  issue.  The  appellants  offer  to  prove  that  Captain 
McDonald,  though  at  present  in  good  nealth,  has  suffered 
from  ailments  which  reduce  his  prospect  of  life  greatly  be- 
low the  average  of  persons  of  his  age.  The  respondent,  on 
the  other  hand,  contends  that  Captain  M'Donald' s  life 
should  be  taken  as  an  average  one,  according  to  proper  life 
tables,  and  this  has  been  the  opinion  of  the  majority  of  the 
learned  judges. 

I  am  sorry  that  I  cannot  concur  in  this  opinion.  It  might 
have  been  a  convenient  and  reasonable  course  for  the  Legis- 
lature to  have  laid  down  some  rule  by  which  these  expect- 
ancies or  interests  should  be  valued,  and  the  Legislature 
might  have  said  that  in  all  cases  the  probable  duration  of 
life  should  be  calculated  according  to  some  of  the  well- 
known  tables,  but  it  has  not  done  so.  In  that  state  of 
things  it  appears  to  me  that  the  appellants  have  a  right  to 
bring  before  the  court,  or  before  any  actuary  or  valuer  to 
whom  the  case  is  referred,  any  facts  relevant  to  the  prob- 
able duration  of  Captain  M 'Donald's  life  ;  and  his  state  of 
health,  and  the  ailments  from  which  he  has  suffered,  if  cal- 
culated to  shorten  life,  must  be  relevant  to  such  an  issue.  I 
see  no  inconvenience  in  this  course  to  the  respondent.  The 
onus  of  proof  will  be  upon  the  appellants.  The  respon- 
dent will  prove  the  age  oi  Captain  M'Donald,  and  the  prob- 
able duration  of  an  average  life  at  that  age  ;  and  it  will  be 
for  the  appellants  to  prove  that  Captain  M'Donald's  is  not 
an  average  life,  and  why. 

The  other  point  in  dispute  arises  in  this  way :  A  younger 
sister  of  the  appellants,  Jemima  M'Donald,  is  the  fourth 
heir  of  entail,  and  she  is  now  the  last  in  the  entail.  If  she 
should  be  dead  without  issue  when  the  appellant,  Adriana, 
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the  third  heir  of  entail,  succeeds,  if  she  does  sncceed,  then 
Adriana  will  be  absolutely  entitled  to  the  fee  of  the  estates, 
whereas  if  Jemima  or  any  of  her  issue  are  in  existence  at 
that  time,  Adriana  will  be  virtually  no  more  than  a  life- 
renter,  unless  she  obtains  the  consent  of  Jemima  or  her  issue 
to  disentail.  The  same  would  be  the  case  as  to  the  appel- 
lant Elizabeth  if  she  were  to  survive  Adriana. 
530]  *It  is  contended  by  the  appellants  that  in  valuing 
the  interests  of  Elizabeth  and  Adriana  their  interests  elioold 
not  be  treated  as  those  of  life-renters  only,  but  the  possi- 
bility should  be  taken  into  account  that  when  the  survivor 
of  them  comes  into  possession  Jemima  may  be  dead  without 
issue. 

The  Court  of  Session  were  of  opinion  that  this  was  not  an 
element  of  value  which  ought  to  be  considered.  My  Lords, 
I  am  unable  to  concur  in  tnat  view.  The  question,  I  think, 
to  be  asked  is  this :   supposing  the  act  of  1875  had  not 

})as8ed  what  would  have  been  the  interest  which  the  appel- 
ants  would  have  enjoyed  in  specie,  supposing  they  had  re- 
fused their  consent  to  disentail.  It  cannot  be  doubted  that 
what  the  surviving  appellant  would  have  enjoyed  would 
have  been  an  interest  equal  to  a  life-rent,  or  equal  to  a  fee, 
just  according  as  Jemima  was  or  was  not  at  the  time  dead 
without  issue.  This  is  the  amount  of  interest  that  would 
have  been  enjoyed  in  specie,  and  this,  as  it  appears  to  me, 
is  the  interest  that  must  be  valued.  If  a  Scotch  estate  was 
entailed  on  A.,  a  bachelor  of  seventy,  then  on  B.,  a  spinster 
of  seventy,  then  on  C,  a  spinster  of  seventy-five,  and  an 
act  of  Parliament  required  ^'  the  expectancy  or  interest  of  B. 
in  the  entailed  estate^^  to  be  valued,  I  cannot  doubt  that  the 
valuer  must  have  taken  into  account  that  when  B.  succeeded, 
C.  might  be  dead,  and  the  estate  of  B.  an  unshackled  fea 
The  valuation  in  the  case  before  your  Lordships  may,  and 
probably  will,  be  a  matter  of  difficulty,  depending  as  it  does 
on  contingencies  not  merely  of  death  but  of  marriage  and  of 
having  issue  ;  but  this  is  the  task  which  the  Legislature  has 
assigned  to  the  court,  and  however  diflBcult  it  may  be  it 
must,  in  my  opinion,  be  discharged. 

My  Lords,  i  think  the  interlocutors  under  appeal  should 
be  altered,  but  I  have  felt  much  doubt  as  to  the  form  in 
w  hi  oil  the  alteration  ought  to  be  made.  The  case  is  one  in 
which  the  interposition  of  any  delay  may  lead  to  serious 
alteration  by  death  or  otherwise  in  the  rights  of  the  parties, 
and  on  the  other  hand  it  may  be  that  the  respondent  will 
not  desire  to  disentail  if  he  has  to  pay  a  larger  sum  for  con- 
Bents  than  the  sums  already  approved  by  the  court.    The 
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actuary  to  whom  the  question  of  valuation  was  referred  by 
the  court,  at  a  time  when  he  took  into  account  the  ele- 
ments which  I  think  ought  to  enter  into  the  calculations, 
*put  the  value  of  the  interest  of  the  appellants  at  [531 
£9,114,  if  I  rightly  understand  the  figures,  and  I  under- 
stood at  your  Lordships'  bar  the  counsel  for  the  appellants 
to  say  that  if  this  sum  were  secured  they  would  be  willing 
to  consent  to  the  immediate  disentail,  the  inquiry  into  the 
exact  value  taking  place  afterwards.  If,  therefore,  your 
Lordships  concur  with  me  as  to  the  principle  of  the  valua- 
tion, I  should  propose  a  motion  in  this  form  :  The  appel- 
lants consenting  to  an  immediate  disentail  of  the  estates  iu 
question  on  the  terms  of  the  respondent  paying  within 
twenty-one  days  into  the  British  Linen  Company's  bank  the 
sum  of  £9,114  as  a  security  to  answer  the  yaluation  herein- 
after directed  to  be  made,  declare  that,  in  the  event  of  such 
payment  being  made  within  the  time  aforesaid,  the  interlocu- 
tors of  the  31st  of  May,  1879,  and  the  7th  of  June,  1879,  so  far 
as  they  approve  of  the  instrument  of  disentail.  No.  22  of 
Process,  and  interpone  authority  thereto,  and  grant  war- 
rant for  recording  same  in  the  Kegister  of  Entails  be  af- 
firmed, and  in  that  event  refer  it  to  the  Court  of  Session  to 
ascertain  anew  the  value  in  money  as  at  the  date  of  the  in- 
strument of  disentail  of  the  expectancy  or  interest  of  the 
appellants  in  the  estates  within  the  meaning  of  the  Entail 
Amendment  (Scotland)  Act,  1876.  In  the  event  of  payment 
of  the  said  sum  of  £9,114  not  being  made  within  the  time 
aforesaid,  reverse  the  interlocutors  appealed  from  simpUc- 
iter.  In  either  case  the  respondent  to  pay  to  the  appellants 
the  costs  of  this  appeal. 

If  I  am  wrong  in  the  figures  which  I  have  used  (£9,114) 
the  parties  will  correct  me ;  and  I  wish  also  to  add  that  I 
have  taken  these  figures  merely  because  they  were  given  by 
the  actuary,  and  not  as  adopting  either  the  mode  or  the  re- 
sult of  his  calculation,  which  the  court  may  see  fit  on  the 
new  inquiry  not  to  adhere  to.  The  sum  al-rived  at  by  the 
actuary  certainly  appears  to  be,  under  the  circumstances,  a 
very  large  one. 

Lord  Hatherley  :  My  Lords,  two  points,  each  of  them 
of  considerable  importance,  have  arisen  in  this  case  which 
comes  before  us  upon  an  appeal  from  a  decision  of.  the  Court 
of  Session  in  Scotland  in  proceedings  which  were  taken  there 
under  the  act  commonly  called  the  *Rutherfurd  Act,  [532 
and  the  subse^juent  amending  act  of  1875  as  to  the  disentail- 
ing of  estates  m  Scotland.     I  shall  not  enter  at  length  into 
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the  natare  and  effect  of  those  two  acts,  but  I  will  proceed 
at  once  to  consider  the  questions  which  have  been  raised  in 
this  appeal. 

The  estate  in  question  is  subject  to  an  entail  created  by 
Major-General  M'Donald.  The  General  is  in  possession  by 
virtue  of  that  entail,  and  the  three  next  in  succession  to  Lim 
are  his  brother,  Captain  M'Donald  (the  nearest  heir),  hia 
sister  Elizabeth  Moore  Menzies  M'Donald,  and  his  sister 
Adriana  M'Donald.  These  two  ladies  not  having  consented 
(Captain  M'Donald  has)  to  a  disentailing  of  the  estate  in 
question,  it  becanae  necessary  to  ascertain  under  the  act  of 
1875  the  value  in  money  of  their  expectancy  or  interest  in 
the  entailed  estate  with  reference  to  the  application  of  Gen- 
eral M'Donald.  In  making  this  valuation  it  became  neces- 
sary to  value  also  the  interest  of  the  first  heir  next  to  the 
heir  in  possession,  that  is,  the  interest  of  Captain  M'Donald. 
The  first  of  the  two  questions  which  I  have  referried  to  is, 
Whether  in  valuing  the  life  of  Captain  M'Donald,  who  was 
the  first  heir  next  to  the  heir  in  possession,  the  actuary 
should  value  it  simply  according  to  the  tables  which  are 
used  by  actuaries  for  estimating  contingencies  of  this  char- 
acter as  an  expectation  of  life  simply  measured  by  the  age 
of  the  subject,  or  whether  the  state  of  health  and  other  mat- 
ters affecting  life  should  also  be  taken  into  consideration  in 
arriving  at  the  value.  I  think  that  it  is  impossible  to  ex- 
clude evidence  strictly  applicable  to  the  particular  circum- 
stances of  the  case  and  tending  directly  to  affect  the  probable 
duration  of  life  from  such  an  inquiry  as  the  act  of  1875  pre- 
scribes. Many  cases  may  occur  or  may  be  suggested  in  which 
it  is  all  but  certain  that  the  ordinary  expectation  oif  life  of  a 
man  of  a  given  age  would  not  represent  the  probable  value  of 
the  life  of  a  selected  individual.  The  table  averages  were  in 
fact  at  first  deduced  from  the  total  number  of  men  of  a  given 
age  in  all  possible  states  of  health  and  any  one  life  which  is 
selected  may  be  the  lowest  of  the  class  as  regards  health.  I 
think  it  is  right  to  admit  the  evidence  of  the  calculated  tables 
applying  to  any  given  age  as  prima  facie  proof,  but  it 
should  be  open  to  the  other  side  to  lead  proof  of  facts  mani- 
festly affecting  the  alleged  average  in  the  particular  case. 
633]  *For  ineifance,  take  the  case  of  a  man  known  to  be 
uii  liis  dt^aili-beii  with  consumption;  the  value  of  the  ex- 
pectation of  liff^,  according  to  the  tables,  would  not  at  all 
represent  tlie  true  value  in  that  particular  case.  If  yoa 
tak*^  at  the  a%*erage  value  any  one  life  out  of  a  class  upon 
which  Ihe  averaii:^^  is  taken,  and  disregard  the  circumstances 
iiffeuting  that  individual,  the  effect  may  be  to  arrive  at  a 
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valuation  in  some  cases  far  above  and  in  other  cases  far  be- 
low the  actual  value  of  that  particular  life.  I  do  not  see 
how  under  the  words  of  the  act  an  inquiry  into  facts  mani- 
festly affecting  the  alleged  average  in  the  particular  case  can 
be  shut  out. 

The  second  point  which  has  arisen  has  occasioned  me 
much  more  doubt  and  hesitation  than  the  first  point ;  it  is 
this:  The  first  three  heirs  being  the  captain  and  his  two 
sisters,  the  fourth  heir  in  the  entail  is  another  sister  named 
Jemima.  According  to  the  act  of  1875  her  interest  is  not  to 
be  taken  into  account ;  but  if  she  should  die  without  issue 
in  the  lifetime  of  either  of  her  Bisters,  then  the  sister  on 
coming  into  possession  as  heir  of  entail  will  be  entitled  to 
deal  with  the  fee  simple  free  from  the  fetters  of  the  entail. 
Should  this  interest  be  valued  as  part  of  the  interest  of  either 
of  those  sisters  under  the  directions  of  the  act  of  1875, 
namely,  as  "an  interest  or  expectancy  in  the  entailed  estate" 
with  reference  to  this  disentailing  application  ? 

I  have  had  the  opportunity  of  seeing  the  opinions  of  your 
Lordships,  who,  with  me,  heard  this  matter  argued,  and  I 
have  read  with  great  attention  the  opinions  of  the  judges 
in  the  court  below,  and  I  have,  though  with  much  doubt, 
come  to  the  conclusion  that  the  view  contended  for  by  the 
appellants  is  right.  As  I  read  the  two  dii^entailing  acts  of 
Parliament,  they  seem  to  have  proceeded  on  the  principle 
that  the  long  periods  of  entail  sanctioned  by  previous  legis- 
lation and  by  the  previous  state  of  the  law  ought  to  be 
abridged,  but  at  the  same  time,  that  such  abridgment  should 
take  place  with  a  due  regard  for  vested  interests,  in  so  far 
as  they  would  not  frustrate  the  purpose  of  the  act  itself, 
namely,  the  intended  earlier  release  of  entailed  estates  from 
the  fetters  which  virtually  excluded  them  from  commerce. 
In  the  Kntherfurd  Act  a  system  of  consents  was  established 
by  which  the  heir  in  possession  might  acquire  the  unfettered 
dominion.  These  ^consents  were  to  be  the  consents  [534 
of  the  lirst  three  substituted  heirs  in  succession  after  the 
heir  in  possession.  This  act,  however,  gave  no  control  to 
the  heirs  beyond  three  which  could  prevent  the  disentailing 
of  the  property.  The  act  of  1875  modified  this  arrangement 
by  directing  that  the  immediate  heir  next  to  the  owner  in 
possession  must  give  his  consent,  or  else  the  disentailing  in- 
strument should  not  be  allowed,  but  that  th«  next  two  heirs, 
if  they  would  not,  or  from  disability  could  not,  consent, 
should  be  bound  by  a  deed  approved  of  by  the  court,  pro- 
vided that  the  court  satisfied  itself  of  the  value  of  the  ex- 
pectancy (in  the  words  I  have  mentioned)  and  that  such 
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value  was  secured  to  the  satisfaction  of  the  court.  This  be- 
ing done,  the  fourth  and  subsequent  successive  heii-s  were 
barred  by  the  allowance  of  the  deed.  The  effect  of  this  en- 
actment was  to  disregard  altogether  the  interests  more  dis- 
tant than  that  of  the  third  heir  in  expectancy. 

The  question  now  before  your  Lordships  is  of  a  somewhat 
singular  character,  regard  being  had  to  the  circumstances, 
namely,  whether  an  interest  which  arises  in  the  third  heir, 
only  in  consequence  of  the  interest  of  the  fourth  heir  and 
subsequent  heirs  being  exhausted,  namely,  the  chance  of 
the  fourth  heir  dying  before  the  third  heir  and  without  issue, 
should  be  valued  1  Suppose  the  fourth  heir  to  be  the  last, 
so  that  there  is  no  heir  beyond  the  fourth  who  could  insist 
on  the  fetters  imposed  on  the  estate  being  brought  into  effect 
when  it  comes  to  the  third  heir,  the  question  is  whether  this 
is  an  interest  or  expectancy  directed  to  be  valued  by  the  act 
of  1875.  Is  it  an  "interest  or  expectancy  in  the  entailed 
estate « " 

The  Legislature,  in  its  desire  to  achieve  the  object  it  had 
in  view,  namely,  the  liberation  of  estates  subject  to  entail, 
has  nevertheless,  both  in  the  Butherf  urd  Act  and  in  the  act 
of  1876,  intimated  the  extent  to  which  it  thought  justice  re- 
quired consent  in  the  one  case,  and  compensation  in  the 
other  in  respect  .of  vested  interests,  stopping  at  such  a  degree 
of  interest  as  any  third  substitute  heir  could  acquire  by  the 
entail,  or,  as  it  is  expressed  in  the  act,  ''in  the  entailed  es- 
tate." It  appears  to  me  probable  that  what  the  Legislators 
was  aiming  at  was  the  entaitled  estate  only  as  created  by  the 
deed  of  entail,  and  the  interest  now  in  question  is  an  inter- 
535]  ^st  which  is  beyond  the  entail,  and  indeed,  *after  the 
interest  in  the  estate  tail  has  passed  into  the  second  or  third 
heir  and  is  only  arrested  at  the  decease  of  the  third  heir  by 
the  fact  of  the  next  or  fourth  heir  or  his  issue  not  being  in 
existence  to  receive  it,  and  that  the  interest  which  the  third 
heir  may  acquire  and  dispose  of  by  reason  of  the  termi- 
nation of  the  estate  tail  taking  place  immediately  on  the 
death  of  Jemima  (the  fourth  heir  substitute)  without  issue, 
is  the  original  fee  simple  which  has  been  allowed  to  remain 
fettered  so  far  as  to  carry  it  in  its  fettered  state  to  the  third 
heir  in  succession,  but  which  became  free  from  the  fetters 
when  it  had  reached  the  third  heir,  who  founds  her  claim 
not  as  interested  in  the  entail  but  as  the  unfettered  fiar  and 
mistress  of  the  estate  from  the  failure  of  the  entail. 

We  have  the  singular  result  of  an  interest  in  the  third  heir 
which  is  to  be  valued  under  the  act  of  1875,  and  which  re- 
sults from  the  failure,  not  of  prior  but  of  subsequent  limi- 


VoL  v.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

795 

aL.(Sc.) 

M'Donald  v.  M'Donald. 

1880 

tations  to  the  fourth  heir,  which  would  not  be  the  subject  of 
any  compensation  if  vested  in  that  heir  herself.  I  feel  great 
difficulty  in  coming  to  such  a  conclusion.  The  only  case  cited 
before  us  is  that  of  De  Virte  v.  Wilson{^\  which  certainly 
seems  to  have  proceeded  on  some  such  view,  but  we  have  in 
the  present  case  the  opinions  of  the  majority  of  the  judges 
in  the  court  below  in  favor  of  that  view,  and  I  feel  the  words 
of  the  act — **  expectancy  or  interest  in  the  entailed  estate" — 
very  strong,  and  though  I  should,  from  the  nature  and  pur- 
port of  the  two  acts  of  Parliament,  be  led  to  the  conclusion 
that  so  extended  a  meaning  ought  not  to  be  given  to  them ; 
yet  the  words  used  would  be  sufficient  to  include  all  the  in- 
terest in  the  estate  coming  to  her  by  the  results  of  the  entail 
and  taken  from  her  by  the  act. 

I  have  had  to  consider  what  from  the  nature  and  the  pur- 
port of  these  two  acts  of  Parliament  would  be  the  reasonable 
and  probable  construction  of  the  words  I  have  referred  to,  and 
I  do  feel  strongly  that  the  nature  and  intent  of  the  acts  of 
Parliament  are  so  very  clear  that  I  should  have  expected  to 
find  a  different  legislative  enactment  when  we  come  to  the 
enacting  part  on  which  this  particular  question  arises.  At 
the  same  time  I  cannot  say  that  I  find  words  in  the  act  that 
would  support  the  meaning  which  some  of  the  learned  judges 
in  the  court  below  thought  the  words  I  have  *referred  [536 
to  would  bear.  If  I  came  to  the  other  conclusion  I  should 
have  to  do  so  upon  a  very  forced  construction,  because 
although  it  is  not  the  entail  itself  which  causes  this  rever- 
sionary interest,  as  we  should  call  it  in  England,  to  fall  into 
possession,  still  it  is  in  consequence  of  the  reversionary  in- 
terest that  the  estate  tail  cannot  be  barred,  for  the  court  is 
not  authorized  to  allow  it  to  be  barred,  except  upon  the 
condition  of  having  the  whole  "  interest  or  expectancy"  of  the 
person  against  whom  they  allow  it,  valued  according  to  the 
position  which  he  or  she  may  occupy  at  the  time  when  the 
disentailing  deed  is  proposed  to  be  executed.  Any  changes 
which  may  have  taken  place,  must  have  all  proceeded  from 
the  effect  of  this  disentailing  deed,  and  it  is  owing  to  the 
effect  of  the  disentailing  deed,  that  this  lady  acquires  her 
interest  in  the  estate.  I  think  this  interest  in  the  estate  is 
part  of  the  "interest  or  expectancy  in  the  entailed  estate" 
directed  to  be  valued. 

Therefore,  it  appears  to  me  that  we  must  hold,  as  my 
noble  and  learned  friend  on  the  woolsack  has  proposed, 
^|^?t  the  decision  of  the  court  below  as  to  the  valuation  of 
this  interest  was  erroneous  in  so  far  as  it  omitted  thevalu- 
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ation  of  this  particular  interest,  which  appears  to  be  not  only 
a  substantial  interest  but  one  of  very  considerable  value  and 
importance.  Moreover,  this  is  a  question  of  principle,  and 
one  probably  of  not  very  infrequent  occurrence ;  therefore 
it  is  well  to  settle  it  at  once  by  a  decision  of  your  Lordships' 
House  upon  the  subject.  I  agree  therefore  in  the  order 
which  my  noble  and  learned  friend  the  Lord  Chancellor  has 
suggested  to  your  Lordships.  I  think  that  the  right  time 
for  the  valuation  to  begin  is  the  date  of  the  execution  of 
the  deed,  because  as  soon  as  the  deed  is  executed  it  takes 
its  full  effect  upon  the  conditions  being  complied  with. 
It  will  not  take  its  full  efifect  until  certain  conditions  have 
been  complied  with,  but  when  they  have  been  complied  with 
it  will  immediately  take  its  full  effect,  and  its  full  eflfecfc 
will  begin  from  the  date  of  the  execution  of  the  instrument 
itself.  Subject  to  the  figures  being  correct,  as  to  which  I 
am  not  prepared  to  express  a  clear  opinion,  I  think  that  the 
proposed  order  is  right.  As  regards  the  costs  of  the  appeal, 
the  appellants  having  succeeded  in  the  case  they  nave 
brought  to  your  Lordships'  bar,  must  have  theur  costs. 
According  to  the  common  rule,  the  unsuccessful  party  must 
bear  the  costs  of  the  appeal. 

537J  *LoRD  Blackburn  :  My  Lords,  the  respondent  is 
heir  of  entail  in  possession  of  an  estate  held  by  virtue  of 
a  tailzie  dated  prior  to  the  1st  of  August,  1848.  Before  the 
11  &  12  Vict.  c.  36,  commonly  called  the  Rutherfurd  Act, 
lands  might  in  Scotland  be  fettered  in  perpetuity.  That  act 
was  passed  on  a  preamble  reciting  that  ''the  law  of  entail 
in  Scotland  has  been  found  to  be  attended  with  serious  evils, 
both  to  the  heirs  of  entail  and  to  the  communitv  at  large." 

The  first  section  provided  that  entails  made  by  deeds  of 
tailzie  dated  after  the  1st  of  August,  1848,  might  be  barred 
by  an  heir  in  possession,  whenever  that  heir  was  bom  after 
the  date  of  the  entail  and  being  of  the  age  of  twenty-five,  or 
when  he  could  obtain  the  consent  of  an  heir  apparent  born 
after  that  date  and  of  that  age ;  and  the  second  section  gave 
a  precisely  similar  power  as  regarded  entails  made  by  deeds 
of  tailzie  before  that  date  when  the  heir  in  possession  or 
heir  apparent  was  bom  after  the  1st  of  August,  1848.  But 
if  thiii  li:i(l  been  all  that  was  done,  the  evils  arising  from  so 
lar^e  a  ]ionion  of  land  in  Scotland  being  already  under  the 
fetjers  of  tailzies  would  have  continued  till  the  2d  of  August, 
1873,  when  first  it  became  possible  that  an  heir  of  the  full 
a^e  of  twenty -five  born  after  the  1st  of  August,  1848,  could 
exist. 

From  that  time  the  estates  bound  by  the  fetters  of  entail 
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made  before  the  1st  of  August,  1848,  would  continually  di- 
minish in  number  as  heirs  either  in  possession  or  heirs  ap- 
parent born  after  the  1st  of  August,  1878,  attained  the  age 
of  twenty-five.  Such  entails  would  not  necessarily  come  to 
an  end  till  the  lapse  of  a  lifetime  from  that  date,  though  the 
number  remaining  sixty  years  after  1848  would  probably 
be  very  few.  It  was  thought  proper  to  make  provision  for 
an  earlier  unfettering  of  such  estates  ;  and  by  the  3d  section 
it  was  provided  that  an  heir  of  entail  in  possession  under 
such  a  tailzie  might  disentail,  if  he  could  obtain  the  consents 
of  the  three  nearest  heirs  who  at  the  dates  of  such  consents 
were  for  the  time  entitled  to  succeed  to  such  estate ;  and  by 
sect.  31  the  Court  of  Session  might  appoint  a  guardian  to 
any  such  heir  under  incapacity,  who  should  be  entitled, 
"with  or  without  consideration,"  to  consent  for  that  heir, 

I  think  the  object  of  the  Legislature  was  to  enable  the 
lands  to  be  disentailed,  but  to  give  each  of  the  three  first 
heirs  an  unfettered  discretion  as  to  whether  they  [538 
would  protect  the  entail  or  not,  and  to  allow  him  to  bargain 
as  he  pleased  with  the  heir  in  possession.  Such  an  heir 
may,  and  I  believe  often  does,  refuse  his  assent,  from  a  belief 
that  he  ought  not  to  disturb  the  provisions  of  the  person 
from  whom  he  derives  his  interest  in  the  estate,  or  because 
he  thinks  it  more  for  the  interest  of  the  family  to  preserve 
the  entail.  When  no  such  motives  for  refusing  consent  ex- 
isted an  heir  probably  sometimes  drove  an  extortionate  bar- 
riin.  But  the  heirs  whose  consent  was  asked  for  often,  and 
suppose  the  guardians  of  an  infant  heir  on  his  behalf, 
usually  said  that  they  required  to  be  paid  the  fair  value  of 
their  consent,  but  would  not  ask  more  ;  and,  consequently, 
actuaries  were  often  asked  to  put  a  value  on  such  consent, 
depending,  as  it  necessarily  did,  in  a  great  degree  on  the 

Srobabilities  of  the  duration  of  life,  marriage,  and  issue. 
\o  such  valuation,  however,  could  in  any  way  be  brought 
under  the  review  of  a  court. 

I  do  not  think  it  necessary  to  say  more  about  the  Ruther- 
f  urd  Act,  the  provisions  of  which  are  in  this  case  only  ma- 
terial in  as  far  as  they  aid  in  construing  the  act  of  1875 
which  amended  that  act,  and  must  be  construed  along  with  it. 
The  terms  of  that  act  must  be  fully  in  the  minds  of  vour 
Lordships,  and  I  need  not  read  them.  I  think  the  object 
of  the  legislature  must  have  been  to  give  further  facilities 
for  freeing  lands  entailed  from  the  fetters  imposed  on  them 
by  entails  prior  to  1848.  Those  lands  are  yearly  diminish- 
ing in  number,  as  heirs  born  after  1848  become  either  heirs 
in  possession  or  heirs  apparent.    But  it  seems  to  have  been 
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thouglit  that  the  process  by  which  such  lands  were  unfet- 
tered was  too  slow.  The  age  at  which  an  heir  in  possession 
or  apparent  could  consent  was  reduced  to  twenty-one,  and 
the  nearest  heir  alone  was  left  in  the  position  of  having  an 
absolute  right  to  forbid  the  disentailing;  and  the  Court  of 
Session  was  empowered  to  dispense  with  the  consent  of  tbe 
second  or  the  third  heir,  but  a  condition  precedent  was  at- 
tached to  the  exercise  of  this  power.  The  court  is  required 
*'  to  ascertain  the  value  in  money  of  the  exp)ectancy  or  in- 
terest in  the  entailed  estate  with  reference  to  such  applica- 
tion (i.e.,  the  application  of  the  heir  in  possession  to  disentail 
the  estate)  of  such  heir  refusing  to  consent."  It  is  on  the 
true  construction  of  this  provision  that  this  case  depends. 
539]  *The  appellants  have  only  raised  two  points  as  to  the 
mode  in  which  the  valuation  has  in  this  case  been  taken  in 
such  a  way  as  to  bring  them  before  this  House.  If  in  both 
of  those  the  Court  of  Session  is  right,  the  valuation  (whether 
objectionable  on  other  grounds  or  not)  stands  good,  and  the 
appeal  must  be  dismissed.  But  if  in  both  or  either  of  these 
points  the  Court  of  Session  has  in  the  opinion  of  this  House 
gone  wrong,  the  valuation  as  made  is  not  right.  And,  as  I 
think,  though  the  Court  of  Session  are  to  decide  summa- 
rily, they  are  to  decide  judicially,  and  any  error  in  princi- 
ple will  prevent  the  valuation  from  standing  ;  and  so,  if  both 
or  either  is  wrong,  it  will  fall  to  be  considered  what  is  to  be 
done.  I  cannot  pronounce  judicially  on  any  point  except 
those  two  brought  before  this  House,  and  I  wish  to  avoid 
expressing  any  opinion  on  such  joints  except  in  so  far  as  it 
is  necessary  to  consider  them  with  a  view  to  disposing  of 
those  two  points. 

The  Legislature  has  cast  on  the  Court  of  Session  the  task 
of  "ascertaining  the  value,"  and  when  it  is  "ascertained  to 
the  satisfaction  of  the  court,"  tells  them  what  to  do.  But 
the  Legislature  has  given  no  directions  at  all  as  to  how  or 
in  what  manner  the  court  is  to  ascertain  the  value.  In  the 
Succession  Act  (16  &  17  Vict.  c.  51,  s.  21),  it  is  directed  that 
interests  during  periods  depending  on  lives  shall  be  estimated 
according  to  the  value  given  in  certain  tables  annexed  to 
that  act,  so  as  to  leave  nothing  to  be  ascertained  except  the 
age  of  the  parties.     Nothing  of  the  sort  is  done  in  this  act. 

But  I  think  the  Legislature  knew  that  the  value  of  an  ex- 
pectancy must,  in  a  great  degree  at  least,  depend  on  the 
probabilities  of  the  duration  of  life,  the  chances  of  marriage, 
and  the  chances  of  such  marriages  proving  fruitful.  They 
must,  I  think,  have  known  that  actuaries  had  tables, 
founded  on    extensive  experience,  on  which  they  acted, 
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which  enabled  them  to  value  with  considerable  accuracy 
the  probabilities  of  life;  and  that  though  the  experience  on 
which  calculations  as  to  the  probabilities  of  marriage  and 
issue  were  bdsed  was  much  narrower,  and  the  results  more 
subject  to  uncertainty,  yet  that  some  calculation  could  be 
made  in  that  way  and  none  could  be  made  in  any  other.  I 
think  therefore  that  the  Legislature  must  have  contem- 
plated that  the  court  would  call  in  the  assistance  of  an  act- 
uary *to  report  to  them  on  all  those  matters  which  [540 
properly  come  within  the  province  of  an  actuary.  Such  was 
the  course  taken  in  De  Virte  v.  Wilson  ('),  the  only  other  case 
in  which  as  yet  the  court  has  had  to  act ;  and  such  was  the 
course  taken  in  the  present  case.  No  objection  was  made 
on  either  side,  but  I  do  not  think  any  could  have  been  taken 
on  either  side.  But  when  questions  not  properly  determin- 
able by  an  actuary  arise,  I  think  they  must,  unless  the  par- 
ties have  agreed  to  take  the  actuary  as  arbitrator,  be 
ascertained  in  the  manner  appropriate  to  the  particular 
question.  In  this  case,  when  a  question  as  to  the  value  of 
the  lands  arose,  the  court  did  not  refer  that  to  the  actuary 
but  to  a  valuer. 

The  first  thing  to  be  ascertained  by  the  actuary  in  this 
case  was  the  probability  of  the  heir  in  possession,  the  re- 
spondent, dying  without  male  issue  in  the  lifetime  of  each 
of  the  appellants  ;  for  unless  he  did  so  they  could  get  noth- 
ing. No  point  has  been  raised  as  to  the  mode  in  which  this 
has  been  finally  ascertained. 

The  next  thing  to  do  was  to  ascertain  the  probability  of 
the  nearest  heir.  Captain  M' Donald,  so  dying.  The  age  of 
the  Captain,  the  fact  of  his  being  married,  and  the  age  of  his 
wife,  were  not  finally  disputed.  But  the  agent  for  the  ap- 
pellants brought  before  the  actuary  this  statement :  *'  As  re- 
gards Captain  M'Donald  himself,  it  is  right  to  bring  under 
the  notice  of  the  actuary  the  facts  that  in  the  year  1858  he 
fell  over  the  cliffs  at  Kinsail  and  injured  his  head,  and  that 
he  subsequently  suffered  from  concussion  of  the  brain.  Ab- 
scesses formed  in  the  wound  which  was  made  by  the  fall, 
and  splinters  of  bone  came  away  from  time  to  time.  In  con- 
sequence of  this  fall  he  was  an  invalid  for  many  months. 
He  subsequently  was  obliged  to  leave  the  army,  in  conse- 
quence of  a  medical  board  deciding  that  after  his  accident 
he  could  not  stand  a  warm  climate ;  and  at  or  about  that 
time  he  suffered  very  mucli  from  the  heat  at  Gibraltar  where 
he  was  stationed.  Since  his  discharge  from  the  army  he  has 
been  in  very  bad  health,  and  subject  to  epileptic  fits,  and  on 
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several  occasions  his  life  has  been  almost  despaired  of.  He 
had  one  of  these  tits  so  lafe  as  April,  1877,  at  which  time  it 
was  not  expected  he  would  survive.  These  circumstances, 
541]  it  is  submitted,  *go  materially  to  reduce  the  value  of 
the  life  interest  of  Captain  M'Donala." 

The  contention  of  the  respondent  is  that  the  actuary 
ought  to  proceed  solely  on  the  statistics  relating  to  the 
value  of  an  ordinary  life,  and  that  every  other  averment  ia 
irrelevant.  I  think  the  Legislature  might  have  enacted 
this,  but  I  think  they  have  not ;  and  I  think  it  is  impossible 
to  hold  that  no  exceptional  case  can  vary  the  calculation. 
An  extreme  case  may  test  this  principle  :  An  heir  may  be 
a  young  man,  the  expectation  of  whose  life  would  be  forty  or 
fifty  years.  Suppose  it  to  be  averred  that  before  the  appli- 
cation to  disentail  the  estate  is  made  he  met  with  an  accident 
occasioning  injury  to  the  spine  inducing  incurable  paralysis, 
so  that  he  must  pass  the  remainder  of  his  life  on  a  conch, 
and  though  he  may  linger  for  a  time  cannot  live  long,  would 
it  be  proper  to  say  that  no  inquiry  should  be  made  into 
such  an  allegation  as  this  ?  Lord  Giflford  (*)  shrinks  from 
pushing  his  argument  so  far,  and  I  think  with  reason.  I 
think  that  the  probability  of  life  of  an  average  man  of  that 
age  \^  prima  facie  the  proper  basis  of  an  actuary's  calcula- 
tion. And  I  think  Lord  Orraidale  seems  not  to  deny  that 
there  may  be  cases  in  which  there  may  be  such  insuperable 
difficulty  in  ascertaining  the  effect  of  exceptional  circum- 
stances on  the  value  of  the  life  as  to  leave  no  alternative  but 
to  take  the  actual  age  ('). 

I  agree  with  Lord  Gifford  that  the  court  ought  not  to  at- 
tend to  every  allegation  of  something  on  which  a  guess 
might  be  made.  I  think  it  must  be  something  on  which  the 
court  thinks  an  estimate  may  be  reasonably  made.  It  is 
easier  to  put  cases  as  to  the  expectancy  of  marriage  or  issue, 
in  which  it  would  be  proper  to  reject  such  averments,  than 
as  to  the  expectancy  of  life.  But  I  can  put  one.  The 
probability  of  life  of  a  man  residing  in  England  is  cer- 
tainly greater  than  that  of  the  same  man  residing  in  the 
tropics.  Insurance  companies  habitually  act  on  this,  and 
protect  themselves  by  putting  in  their  policies  a  provision 
that  the  policy  shall  be  void  if  the  assured,  without  tbeur 
license,  goes  into  prohibited  districts, — I  think  generally 
between  the  32d  parallel  of  north  latitude  and  the  33a 
542]  parallel  of  south  latitude, — ^and  *they  grant  such 
licenses  on  the  terms  that  an  increased  premium  shall  be 
paid  whilst  he  is  within  the  prohibited  space.     Yet  I  think 
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that  an  averment  that  tl)e  heir  of  entail  was  a  keen  sports- 
man who  would  enjoy  elephant  shooting,  or  a  man  of  scien- 
tific tastes  who  would  like  to  explore  the  course  of  the 
Niger  or  the  sources  of  the  Nile,  and  was  therefore  likely  to 
go  to  Central  Africa,  should  be  rejected  as  irrelevant, — not 
on  the  ground  that  his  doing  so  would  not  affect  the  proba- 
bility of  his  living,  but  on  the  ground  that  there  could  not 
be  any  reasonable  estimate  of  the  chance  of  his  so  travelling. 
In  this  I  agree  with  the  Lord  Justice  Clerk,  and  I  agree  with 
him  in  thinking  that  it  would  be  proper  in  any  other  case  to 
reconsider  the  propriety  of  the  decision  of  the  Lord  Ordi- 
nary Rutherford  Clark  in  De  Virte  v.  Wilson  (*),  under 
which  the  actuary  was  permitted  to  make  a  guess  at  the 
chance  of  Mrs.    Wilson's  children  being,  if  she  came  into 

Eossession  of  the  estate,  liberal  to  her.     In  all  other  respects 
lOrd  Rutherford  Clark's  note  on  that  case  seems  to  me  very 
sound. 

But  then  I  cannot  think  the  averments  here  made  are 
irrelevant  on  this  ground.  Had  the  only  averment  been  that 
Captain  M'Donald  had  twentv  years  ago  met  with  a  bad  ac- 
cident I  might  have  hesitatea.  But  it  goes  much  farther. 
It  is  said  that  '^  he  has  been  in  very  bad  health  and  subject 
to  epileptic  fits,  and  on  several  occasions  his  life  has  been 
almost  despaired  of.  He  had  one  of  these  fits  so  late  as 
April,  1877,  at  which  time  it  was  not  expected  he  would  sur- 
vive." It  may  be  that  the  facts  are  greatly  exaggerated  ; 
but  if  correctly  stated  it  becomes,  I  think,  a  question  for 
medical  skill  to  sav  whether  such  facts,  when  ascertained, 
do  not  show  that  the  vital  energy  has  been  diminished,  and, 
if  so,  how  much.  I  think  if  that  is  found  it  is  a  very  con- 
venient form  to  say  as  much  has  been  taken  out  of  his  vital 
energy  by  this  accident  as  would  have  been  taken  out  of  an 
ordinary  man's  vitality  by  so  many  years  of  ordinary  life. 
And  then  it  becomes  a  question  for  an  actuary  what  differ- 
ence that  makes.  In  the  first  report  of  the  actuary  in  this 
case  he  assumed  without,  I  think,  sufficient  grounds  or  suffi- 
cient authority,  that  it  had  taken  as  much  out  of  Captain 
M' Donald's  vital  energy  as  twenty  years  of  ordinary  life, 
and  then  came  to  the  conclusion,  which  I  suppose  was  cor- 
rect, *that  on  that  supposition  about  70  per  cent.  [543 
should  be  added  to  the  value  of  expectancy  of  the  appel- 
lants. When  this  case  was  before  the  Lord  Ordinary,  and 
when  it  first  came  before  the  Court  of  Session  it  was  sup- 
posed that  Captain  M'Donald  had  no  objection  to  submit  to 
a  medical  examination.     The  interlocutor  of  the  16th  of 

Q  Court  of  Seas.  Gas.,  4th  Series,  vol.  v,  p.  328. 
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January,  1879,  was  framed  in  conformity  with  the  views  of 
the  Lord  Justice  Clerk  and  Lord  Ormidale,  bat  contrary  to 
the  view  of  Lord  Giflford.  By  it  the  court  found  the  chances 
of  Captain  M'Donald's  life  ought,  in  respect  of  Captain 
M' Donald' 8  consent,  to  be  ascertained  in  the  ordinary  way 
by  such  professional  examination  and  report  as  the  Lord 
Ordinary  may  direct,  and  remit  to  the  Lord  Ordinary  to 
give  effect  to  them,  and  to  proceed  with  the  cause  and  re- 
serve all  questions  of  expenses. 

It  seems  to  me  that  this  was  a  proper  and  sensible  course 
to  take.  It  turned  out,  however,  that  Captain  M'Donald 
did  not  choose  to  be  examined,  and  on  that  change  of  facts 
the  Lord  Justice  Clerk  changed  his  opinion  as  to  the  proper 
course  to  be  pursued,  and  this  interlocutor  was  recalled, 
and  another  substituted.  *'  19th  March,  1879.  Remit  to  the 
Lord  Ordinary  to  proceed  with  the  cause  on  the  footing  that 
Captain  M'Donald's  life  is  to  be  assumed  to  be  an  average 
life,  and  to  be  estimated  according  to  his  present  age,  and 
also  remit  to  the  Lord  Ordinary  to  dispose  of  all  questions 
of  expenses." 

It^was  argued  at  the  bar  that  without  a  pjersonal  exami- 
nation of  Captain  M' Donald  no  medical  opinion  could  be 
formed.  In  this  I  cannot  agree.  I  do  not  doubt  that  it 
would  be  more  satisfactory  that  such  a  personal  examina- 
tion should  take  place,  and  I  hope  that  Captain  M'Donald 
will  not  persist  in  his  objection  ;  but  I  do  not  think  it  indis- 
pensable. 

I  have  no  skill  in  medicine  myself;  but  both  in  civil 
causes  and  in  criminal  causes  I  have  had  many  medical  men 
give  their  evidence  before  me,  and  I  think  I  am  warranted  in 
asserting  that  they  in  their  diagnosis  attach  much  import- 
ance to  the  history  of  the  case — the  antecedent  facts.    These 
they  must  in  general  ascertain  as  they  best  can.    Bat  a 
medical  man  finding  a  patient  suffering  from  symptoms, 
and  learning  that  he  had  recently  been  a  passenger  in  a 
railway  train  when  an  accident  happened,  would  not  disre- 
gard that  fact,  and  might  propably  on  that  fact  think  that 
544]     *the  symptoms  indicated  the  effect  of  a  shock  to  the 
brain.     If  there  was  no  such  fact,  but  he  learned  that  just 
before  the  illness  came  on  the  patient  had  been  working  in 
an  ill- ventilated  mine,  or  even  sitting  for  hours  in  an  ill  ven- 
tilated court  or  theatre,  he  might  on  that  fact  think  that  the 
symptoms  indicated  the  effect  of  blood  poisoning.    In  the 
present  case  I  should  expect  that  a  medical  man,  either  as- 
certaining for  himself,  if  the  court  refers  it  to  him  to  do  so, 
or  learning  from  the  findings  of   the  court  what  the  facts 
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were,  might  say,  "The  illness  of  Captain  M'Donald  in 
April,  1877,  may  either  have  only  indicated  that  he  ought  to 
take  care  not  to  expose  himself  to  the  sun,  but  if  he  does  take 
such  care  he  may  live  as  long  as  any  one  else  ;  in  which  case  I 
do  not  see  how  any  estimate  can  be  put  on  the  diminished 
value  of  his  life.  Or  it  may  have  indicated  that  his  consti- 
tution was  impaired.  If  I  had  to  judge  only  from  the 
symptoms  as  reported  to  me  I  should  have  inclined  with 
some  doubt  to  one  of  these  opinions,"  stating  which  it  was. 
"But  learning  that  during  the  three  years  that  have  since 
elapsed  Captain  M'Donald  has  been  in  good  health,"  or 
"has  been  suffering  repeated  though  slight  attacks  of  the 
same  sort"  (as  the  case  may  be),  "1  am  confirmed  in  that 
opinion,"  or  "I  am  convinced  that  that  opinion  was  errone- 
ous." I  think,  therefore,  it  is  important,  in  remitting  the 
case,  so  as  to  obtain  the  assistance  of  a  medical  man,  to 
provide  how  such  facts,  which  I  think  must  be  important, 
are  to  be  ascertained. 

The  second  point  is  one  which  may  be  treated  more  con- 
cisely. The  neir  in  possession  of  an  entailed  estate  in 
Scotland  is  the  fiar,  fettered  as  far  as  the  provisions  of  the 
tailzie  fetter  him,  and  no  further.  If  there  is  no  one  in  ex- 
istence who  can  enforce  these  fetters,  he  has  the  absolute 
fee.  From  this  it  follows  that  if  it  can  be  ascertained  that 
all  the  heirs  in  existence  will  die  without  issue,  the  last  sur- 
vivor of  the  existing  heirs  will  have  the  fee.  A  person  who 
is  in  a  tontine  has  a  calculable  interest  in  his  expectancy  of 
being  the  last  survivor.  Ought  the  analogous  expectancy 
of  one  of  the  three  heirs  of  entail  to  be  the  last  survivor  to 
be  valued  in  this  case,  where  there  are  four  existing  heirs 
after  the  heir  in  possession  ?  The  actuary  has  in  this  case 
valued  it,  and  (what  I  should  not  have  anticipated)  found 
that  it  more  than  doubles  the  sum  to  be  paid  to  these  ladies. 
On  objection  the  *Lord  Ordinary  thought  he  had  [545 
done  right.  But  all  three  judges  of  the  Second  Division 
were  of  a  contrary  opinion.  I  have  doubt  and  hesitation 
on  this  point,  and  if  it  rested  solely  with  me  I  am  not  pre- 
pared to  reverse  their  decision  that  this  should  not  be 
valued. 

The  Rutherfurd  Act  proceeded  on  the  assumption  that 
the  interests  of  the  fourth  heir  under  the  fetters  of  the  en- 
tail were  too  remote  to  make  it  proper  to  consult  him  as  to 
the  propriety  of  disentailing.  This  interest  of  the  ladies 
only  arising  after  the  fourth  heir  has  died  without  issue  is 
still  more  remote.  The  words  used  in  the  amending  act  of 
1875  are  not  such  as  to  make  me  believe  that  those  who  used 
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them  had  the  point  present  to  their  minds.  But  the  object 
of  the  act  being  to  facilitate  the  disentailing  of  estates,  if 
the  words  used  are  such  as  to  be  capable  of  bearing  the  con- 
struction that  the  only  thing  to  be  valued  is  the  expectancy 
under  the  fetters  of  the  entail  whilst  they  exist,  and  not  the 
expectation  of  the  fee  that  may  arise  after  they  have  ex- 
pired, I  think  we  sliould  put  on  the  act  of  1875  that  con- 
struction which  will  forward  the  object  of  the  act.  But  I 
am  not  prepared  to  dissent  from  what  I  understand  to  be 
the  opinion  of  both  the  noble  and  learned  Lords  who  heard 
the  argument,  that  the  words  of  the  act  are  not  such  as  to 
be  capable  of  bearing  that  construction. 

Lastly  comes  the  question  what  is  now  to  be  done?  I  do 
not  think  that  the  valuation  obtained  on  a  wrong  principle 
can  stand.  And  if  that  is  set  aside  simply,  the  disentail 
which  has  been  made  cannot  stand.  But  if  one  of  the  heirs 
should  die  during  the  protracted  litigation,  the  object  of 
the  petitioner,  the  respondent,  is  baffled ;  and  I  think  that 
should  not  be  allowed.  The  respondent,  though  willing  to 
pay  the  sum  at  which  the  court  has  valued  the  interests  of 
the  two  ladies,  may  not  be  willing  to  pay  four  times  that 
amount.  If  so,  the  Court  of  Session  will  have  to  say  what 
is  to  be  done  as  to  the  costs  incurred  under  the  petition.  If 
he  is  willing  to  pay  whatever  be  ultimately  found  to  be  the 
value,  I  think  it  would  be  the  reasonable  course  that  he 
should  pay  into  the  bank,  or  otherwise  secure  to  the  satis- 
faction of  the  Qourt  of  Session,  a  sum  equal  *to  the  utmost 
amount  which  it  is  probable  will  be  added  to  the  value  at 
546]  present  come  to,  and  that  the  litigation  *8hould  pro- 
ceed (if  the  parties  wish  it,  which  I  hope  they  may  not)  as 
to  that  sum,  tlie  estate  remaining  disentailed.  I  think  the 
form  of  order  proposed  will  be  proper  if  the  sum  mentioned 
is  the  right  figure.     I  have  not  investigated  that. 

The  costs  of  the  appeal  to  this  House  should,  I  think,  be 
given  to  the  successful  party,  that  is,  the  appellants. 

Counsel  for  the  parties  (Mr.  Benjamin  and  Mr.  Collyer) 
having  stated  that  the  exact  amount  made  out  by  the  actu- 
ary, taking  into  account  Captain  M 'Donald's  prospect  of 
life  and  the  chance  of  the  appellants  succeeding  to  tlie  fee 
simple,  was  £8,122,  the  following  judgment  was  delivered: 

The  appellants  having  (b^  their  counsel)  consented  to 
an  immediate  disentail  of  the  estates  which  form 
the  subject-matter  of  the  appeal,  on  the  terms  of 
the  respondent, paying  within  twenty-one  days 
into  the  British  Linen  Company's  bank  such  a 
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sum  as  with  the  sum  already  deposited  will  make 
up  the  sum  of  £8,122,  as  a  security  to  answer  the 
valuation  hereinafter  directed  to  be  made  : 
It  is  Declared  and  Adjudged,  that  in  the  event  of  such 
payment  being  made  within  the  time  aforesaid,  the 
said  interlocutor  of  the  Lord  Ordinary  in  Scotland, 
of  theSlst  of  May,  1879,  and  the  said  interlocutor 
of  the  Lords  of  Session  there,  of  the  Second  Divi- 
sion, of  the  7th  of  June,  1879,  complained  of  in 
the  said  appeal,  so  far  as  they  approve  of  the  in- 
strument of  disentail  No.  22  of  Process,  and  inter- 
pone  authority  thereto,  and  grant  warrant  for 
recording  same  in  the  Register  of  Entails,  be  af- 
firmed :  and  in  that  event,  it  is  Ordered^  that  it 
be  referred  to  the  Court  of  Session  in  Scotland  to 
ascertain  anew  the  value,  in  money,  as  at  the  date 
of  the  instrument  of  disentail  of  the  expectancy 
or  interest  of  the  appellants  in  the  estates,  within 
the  meaning  of  the  Entail  Amendment  (Scotland) 
Act,  1875.  In  the  event  of  payment  of  the  said 
sum  not  being  made  within  *the  time  [547 
aforesaid,  it  is  Declared  aiid  Adjudged^  that  the 
interlocutors  complained  of  in  the  said  appeal  be 
reversed  simpUciter :  and  it  is  Ordered^  that  the 
said  cause  be,  and  the  same  is  hereby  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  shall  be  just  and  consistent  with  this 
declaration  and  judgment:  and  it  is  further 
07'dered,  that  in  either  case  th^  respondent  do 
pay  or  cause  to  be  paid  to  the  said  appellants  the 
costs  incurred  in  respect  of  the  said  appeal,  &c. 

Lords'  Journals,  12th  March,  1880. 

Agents  for  appellants :  Grahames^  Wardlaw  &  Ourrey. 
Agent  for  respondent :  Andrew  Beveridge, 

See  10  Eng.  R. ,  662  note.  properly  received  in  evidence  to  show 

Tables  proved  to  have  been  nsed  bj  the  probable  duration  of  the  life  of  the 

life  insarance  companies  by  one  who  deceased :  Sauter  «.  N.  Y.   Central,  6 

has  been  in  the  business   for    years,  Hun,  446,  451,  66  N.  Y.,  50  ;  Davis  t). 

though  not  claiming  to  be  an  expert  as  Standish,    26    Hun,    608,     14    N.    Y. 

to  the  tables,  are  admissible  to  show  Weekly  Dig.,  411. 

the  probabilities  of  the  duration  of  life:  So  the  Carlisle  tables :  Walters  u.  C. 

Central  Railroad  t?.  Richards,  62  Geo.,  R.,  etc.,  41  Iowa,  71;  Simonson  v.  C. 

306.                                                   •  R.,  etc.,  49  Iowa,  87. 

In  an  action  to  recover  damages  oc-  In  arriving  at  the  damages  for  breach 

casioned  by  the  death  of  the  plaintiff's  of  a  contract  by  a  son  to  furnish  the 

intestate,  the  Northampton  tables  are  mother  annually  with  certain  articles 


806 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[VoL  V, 

1880 

M'Donald  v.  MDonald. 

H.L  (Sc.) 

secured  by  mortgage  as  it  is  not  for  the 
support  and  maintenance  of  the  mother, 
but  for  certain  specified  articles  an- 
nually, the  proper  remedy  is  not  a  re- 
scission of  the  contract,  but  for  a  fore- 
closure of  the  mortgage  and  sale  of  the 
premises  to  make  the  amount  of  dam- 
ages accrued  for  past  breaches,  to- 
gether with  the  present  value  of  the 
annuity  which  the  mortgagor's  cove- 
nants bind  him  to  pay  plaintiff  for  the 
remainder  of  her  life.  In  computing 
the  present  value  of  such  annuity,  there 
was  no  error  in  using  the  Northampton 
tables,  in  the  absence  of  any  statute  or 
TuYe  of  court  on  that  subject :  Peterson 
v.  Oleson,  47  Wise.,  122. 

Though  not  put  in  evidence,  the 
court  may  take  judicial  notice  of  the 
Northampton  tables :  Davis  v.  Stand- 
ish,  26  Hun,  608. 

In  computing  the  estate  of  a  dowress, 
her  probabilities  of  life  may  properly 
be  calculated  upon  the  mortality  tables 
published  in  the  compiled  laws,  unaf- 
fected by  any  consideration  as  to  her 
precise  condition  of  health ;  these 
tables  being  made  up  by  averaging 
lives  by  the  actual  mortality  of  strong 
and  sickly  alike,  any  attempt  to  re- 
fine upon  these  averages  by  guessing 
at  the  probabilities  of  a  given  life, 
would  be  too  fanciful  and  conjectural 
to  deserve  attention  in  determining 
legal  righliis :  Brown  v.  Bunson,  35 
Mich.,  416. 

In  suit  by  an  agent  against  an  insur- 
ance company  for  damages  resulting 
from  his  discharge  during  the  term  of 
his  engagement,  his  measure  of  dam- 
ages is  the  amount  he  has  lost  in  con- 
sequence. And  the  testimony  of  actu- 
aries as  to  the  probable  value  of 
renewals  for  the  remainder  of  his  term, 
on  policies  already  obtained,  is  compe- 
tent in  arriving  at  the  result.  But  an 
estimate  of  his  probable  earnings  there- 
after, derived  from  proof  of  the  amount 
of  his  collections  and  commissions  be- 
fore the  breach,  without  other  proof 
relating  thereto,  would  be  too  specula- 
tive to  be  admissible.  In  such  suit  de- 
fendant may  show  in  mitigation  of 
damages  that  plaintiff  was  employed 
elsewhere  after  the  breach,  and  the 
amount  of  compensation  received  by 
him  while  so  engaged  :  Lewis  v. 
Atlas  Mutual  Life,  etc..  61  Mo.,  534, 
and  the  court   (page  580)    said : 

"A  custom  or  usage  has  sprung  up  and 


exists  with  insurance  companies,  by 
which  adjustments  are  made  as  to  the 
value  and  renewals  of  policies  for  aay 
given  length  of  time. 

By  the  use  of  statistical  tables  and 
comparisons,  a  remarkable  degree  of 
accuracy  is  obtained,  and  when  a  con- 
nection ceases  between  an  agent  and 
the  company,  it  is  the  only  mocie  of  as- 
certaining or  adjusting  the  agent's  in- 
terest. The  calculation  by  the  actuarr 
has  been  reduced  to  scientific  princi- 
ples, and  it  must  be  resorted  to,  else 
there  would  be  a  failure  of  justice  on 
one  hand  or  on  the  other,  the  damages 
would  be  purely  speculative. 

In  Ensworth.  v.  The  New  York  Life 
Ins.  Co..  7  Am.  Law  Reg.  {N.S.),332; 
S.  C,  1  Bigl.  Ins.  Cas..  645,  an  action 
was  brought  against  an  insurance  com- 
pany agent  for  breach  of  contract, 
whereby  the  company  agreed  to  give 
the  agent  a  certain  percentage  on  re- 
newals of  policies,  while  they  oontinned 
in  force.  It  was  held,  that  the  action 
was  sustainable,  and  that  the  probable 
duration  of  the  policies  might  be 
proved  ;  and  a  judgment  was  given 
for  the  full  value  of  the  commissions 
on  the  renewal  premiums  to  become 
due,  during  their  estimated  probable 
lifetime,  after  deducting  the  costs  of 
collection." 

In*ascertaining  the  proper  sum  to  be 
paid  in  gross  to  a  tenant  in  dower  or  by 
the  curtesy,  in  commutation  of  such 
interest,  the  rules  of  the  Court  of  Chan- 
cery, based  on  the  tables  by  which  life 
insurance  companies  are  guided  in 
their  risks,  should  not  be  taken  as  an 
absolute  guide  ;  but,  irrespjectiveofthe 
result  of  the  application  of  the  rule  to 
the  case  in  hand,  the  court  should  de- 
termine what,  in  that  case,  under  the 
circumstances  thereof,  is  a  reasonable 
sum  to  be  paid  in  commutation :  Cronk- 
right  V.  Hanleubeck,  25  N.  J.  Eq.,513; 
affirming,  23  id.,  409. 

The  ••  Carlisle  Tables"  are  not  au- 
thoritative in  a  judicial  investigation 
of  the  value  of  a  life  interest ;  in  such 
investigations  each  case  must  depend 
on  its  owu  circumstances. 

In  this  case  the  common  law  rule 
of  one  third  of  the  capital  sum  w*8 
adopted  as  the  measure  of  the  life  in- 
terest :  Shippen's  Appeal,  80 Penn.  St. 
R..391. 

In  this  case  the  court  said  (p.  W  • 
**  As  to  the  measure  of  life  of  Chjion 
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T.  Piatt,  we  may  add  that  the  Carlisle 
Tables  are  not  authoritative.  They 
answer  well  their  proper  purpose  to' 
ascertain  the  average  duration  of  life, 
so  as  to  protect  life  insurers  against 
ultimate  loss  upon  a  large  number  of 
policies,  and  thereby  make  a  profit  to 
the  shareholders.  But  an  individual 
case  depends  upon  its  own  circum- 
stances, and  the  relative  rights  of  the 
life  tenant  and  remainderman  are  to  be 
ascertained  accordingly.  A  consump- 
tive or  diseased  man  does  not  stand  in 
the  same  plane  as  one  of  the  same  age 
in  vigorous  health.  Their  expecta- 
tions of  life  differ  in  point  of  fact. 

A  court  therefore  must  ascertain  the 
actual  probable  expectation  of  Hfe  of 
the  party  as  he  is,  or  must  adopt  some 
recognized  approximate  standard  as  its 
legal  measure  in  order  to  capitalize  the 
interest  he  is  entitled  to  for  life.  In 
this  case  the  Carlisle  Tables,  it  is  said, 
would  give  the  value  of  the  life  estate 
or  capitalized  interest  at  $6,584.60, 
leaving  the  fee  simple  estate  worth  but 
$5,202.  The  disproportion  is  quite 
manifest.  We  are  therefore  disposed 
to  take  the  old  common  law  rule  of  one- 
third  of  the  whole  sum,  as  the  present 
value  of  the  accumulated  interest  for 
the  life  of  Clayton  T.  Piatt." 

M.,  the  general  guardian  of  infants 
who  were  owners  of  an  estate  in  fee, 
in  lands  in  remainder,  subject  to  the 
life  estate  of  their  mother.  M.  A.  C. 
therein  acting  in  concert  with  and  by 
the  aid  and  procurement  of  G.  (who 
liad  purchased  M.  A.  C.'s  life  estate), 
and  W.  applied  to  the  court  and  ob- 
tained an  Older  authorizing  the  sale  of 
the  interest  of  the  infants  in  the  land, 
and  appointing  M.  special  guardian  of 
the  infants  for  the  purpose  of  the  sale. 
At  the  time  of  making  this  application, 
M.  A.  C,  the  tenant  for  life,  was  very 
sick  and  not  expected  to  live,  which 
fact  was  well  known  to  M.  G.  U.,  but 
was  designedly  concealed  from  the 
court.  The  order  being  obtained,  M., 
as  such  special  guardian,  sold  the  prop- 
erty to  U.  for  the  sum  of  $8,673.82. 
including  the  life  estate  of  M.  A.  C. 
therein,  which  was  estimated  at  $6,- 
601.44,  leaving  only  S2,028.30  to  be 
paid  or  secured  to  the  infants  for  their 
share  of  the  purchase-money,  after  de- 
ducting $50  for  the  cost-s  of  the  pro- 
ceedings.    And  U.  was  directed  by  the 


order  to  pay  said  sum  of  $0,601.44  to 
G.  as  the  owner  of  the  life  estate  of  M. 
A.  C.  The  next  day  after  the  order 
confirming  the  sale  was  granted  M.  A. 
C.  died. 

Held,  that  the  order  appointing  M. 
special  guardian  of  the  infants  was 
fraudulently  obtained,  and  the  same 
and  all  subsequent  onlers  and  proceed- 
ings founded  and  had  thereon  for  the 
purpose  of  obtaining  the  title  of  the 
infants  to  such  real  estate,  were  an- 
nulled, vacated  and  set  aside,  and  the 
said  proceedings  were  adjudged  and 
declared  to  be  fraudulent  and  void : 
Clark  V.  Underwood,  17  Barb.,  202. 

Where  a  railroad  company  enters 
upon  land  for  the  purpose  of  construct- 
ing its  road,  it  is  proper  for  the  court 
to  lay  down  a  rule  as  to  the  value  of  a 
life  estate  therein,  as  an  independent 
estate  entitled  to  damages.  Harris- 
burg  V.  Crangle,  3  W.  &  S.,  460,  fol- 
lowed. 

The  true  rule  of  valuing  the  dam- 
ages as  a  whole,  is  the  difference  be- 
tween the  value  of  the  property  before 
the  making  of  the  road  and  its  value 
after  the  road  is  made,  as  affected  by 
it,  and  of  this  difference  the  life  tenant 
is  entitled  to  the  proportion  of  the 
whole,  which  the  value  of  the  life 
estate  bears  to  the  whole  difference. 
The  net  annual  value  of  the  premises, 
multiplied  by  the  years  of  the  life  ten- 
ant's expectancy  of  life  and  reduced  by 
calculation  to  a  present  cash  value,  is 
not  an  incorrect  mode  of  determining 
the  value  of  the  life  estate  as  compared 
with  the  value  of  the  remainder  in  fee: 
Pittsburg,  etc.,  v.  Bentley,  88  Penn. 
St.,  178. 

A  railroad  company  agreed  to  give 
D.,  during  his  life,  a  free  pass  over  the 
road  for  himself  and  family.  The  rail- 
road company  subsequently  refused  to 
comply  with  its  agreement,  and  D. 
brought  an  action  to  recover  damages 
for  the  breach  of  the  agreement.  Held, 
that  the  pass,  being  the  principal  fea- 
ture of  the  contract,  was  therefore 
made  its  chief  subject,  for  it  was  the 
document  to  be  furnished  as  the  evi- 
dence of  the  plaintiff's  right,  and  that 
no  other  rule  could  be  applied  to  the 
case  but  damages  for  the  refusal  of  the 
pass  as  the  only  cause  of  action,  and 
this  being  single,  to  be  compensated 
for  such  damages  as  a  pass  for  life  for 


808  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

1880  The  Queen  v.  Casaca.  J.C. 

D.  and  family  would  be  worth.     And  must  be  approximated  to  as  closelj  u 

that  while  it  was  difficult  to  estimate  the  nature  of  the  case  would  admit : 

its  value,  because  of  the  length  of  life  Erie,  etc.,  «.  Donthet,  88  Penn.  St.  B., 

and  of  the  number  of  passages  D.  and  243. 
his  family  might  demand,  yet  certainly 


[6  Appeal  Cases,  548.] 

J.C*  April  6,  7,  8,  9;  May  6, 1880. 

[PRIVY  COUNCIL.] 

548]  *Her  Majesty  The  Queen  and  Another,  Appel- 
lants; and  Manoel  Dos  Santos  Casaca  and  Others, 
Respondents. 

ON   APPEAL   FROM    THE   VICE   ADMIRALTr   COURT   OF   SIERRA  LEONE. 

S^ve  Trade  Acts— Seizure  of  Portugueee  Ship  in  Harbor — Obligation  of  SeiMf 
to  justify  his  aets—Abstnce  of  reasonable  Ground  of  Suspicion— Prima  Jack 
Evidence  of  Slave  Trading— Treaty  with  Portugal— Q  d;  7  Viet.,  c  53. 

The  "  0.,'*  a  Portuguese  yessel,  was  seized  on  the  6th  of  December,  1876,  whilst 
lying  at  anchor  in  the  harbor  and  port  of  F.,  in  Sierra  Leone,  as  liable  to  be  forfeited 
for  offences  committed  against  the  provisions  of  6  Geo.  4,  &  118.  and  36  A  87  Vict., 
c.  88  (the  Slave  Trade  Act,  1873),  but  was  subsequently  released  by  the  coartoDit 
appearing  that  she  was  not  engaged  in  the  slave  trade,  but  was  chartered  and  in- 
tended to  carry  free  immigrants ; 

Held,  on  appeal,  that  the  seizor  was  rightly  condemned  in  costs  and  damsgei 
Although  certain  articles  on  board  (shackles,  an  extraordinary  number  of  empty 
casks,  an  extraordinary  quantity  of  rice  and  mats)  are  included  among  the  equip- 
ments which  are  declared  to  he  prwna  facie  evidence  of  a  vessel  being  engaged  in  tbe 
slave  trade,  both  by  the  treaty  between  England  and  Portugal,  carried  into  effect  by 
6  «fc  7  Vict.,  c.  63,  and  by  the  Slave  Trade  Act,  1873  ;  yet  the  seizor  having  had  the 
means  from  the  surrounding  circumstances  and  from  the  ship's  papers  of  informing 
himself  of  the  true  character  of  the  vessel,  and  the  true  condition  of  the  men  on  board 
who  were  alleged  to  be  slaves,  had  no  reasonable  grounds  for  the  suspicion  that  the 
vessel  was  engaged  in  or  fitted  out  for  the  purpose  of  the  slave  trada 

The  obligation  upon  a  seizor  to  justify  the  seizure  under  the  Slave  Trade  Acts  of  a 
vessel  plainly  engaged  in  bona  fide  trade  within  a  harbor  is  a  very  strict  obligation. 

The  Mcardo  Schmidt  (')  approved. 

A  reasonable  suspicion  that  the  alleged  slaves  had  been  kidnapped  on  board  with 
649]  the  object  of  carrying  them  as  free  laborers,  and  not  of  consigning  ♦them  to 
slavery,  would  not  have  justified  the  seizure  and  detention  of  the  vessel. 

According  to  the  true  construction  of  the  Portuguese  treaties,  the  consent  on  the 
part  of  Portugal  that  certain  articles  mentioned  in  the  first  schedule  to  tbe  Slave 
Trade  Act,  1873,  when  found  on  board  a  Portuguese  vessel,  shall  be  considered  as 
prima  facie  evidence  of  her  being  engaged  in  the  slave  trade  relates  only  to  vessels 
on  the  high  seas,  and  does  not  extend  to  vessels  in  a  foreign  port  or  foreign  terri- 
torial waters.  The  4th  section,  therefore,  of  the  act  cannot  be  extended  to  a  Porta- 
guese  vessel  lying  in  British  waters. 

♦  Present.—QiK  James  W.  Colvile,  Sir  Robe&t  J.  Phillimore,  Sir  Baiwh  Pka- 
COCK,  and  Sir  Montague  £.  Smith. 

Q)  Law  Rep.,  1  P.  C,  268;  S.  C,  4  Moore,  P.  C,  121. 
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[6  Appeal  Cases,  664.] 

J.C*  April  20,  21 ;    May  11,  1880. 

[PRIVY  COUNCIL.] 

♦Joseph  Pitts,  Appellant;  and  Edward  La  Fon-    [564 
TAiNE,  Bespondent 

ON  APPEAL  FROM  THE  SUPREME  CONSULAR  COURT  AT  CONSTAN- 
TINOPLE. 

ConmkLT  Court  of  ConatafUinople — Procedure, 

In  a  suit  in  the  Consular  Court  of  Turkey  brought  by  the  respondent  against  the 
wife  of  the  appellant,  for  a  sale  of  a  piece  of  land  in  Prinkipo,  with  the  mill  and 
bakery  erected  thereon,  and  for  the  payment  of  three-fourths  of  the  proceeds  of  such 
sale  into  court ;  it  appeared — 

(1.)  That  the  respondent  was  trustee  in  liquidation  in  respect  of  three-fourths  share 
only  in  the  beneficial  interest  in  tlie  said  property,  which  share  was  subject  to  a 
mortgage ;  the  appellant,  who  was  no  party  to  the  suit,  being  entitled  to  the  re- 
maining one-fourth  share  unincumbered ; 

(2.)  That  the  defendant,  having  been  originally  a  Turkish  subject,  had  been  made 
ostei^ible  owner  and  trustee  of  the  said  property,  in  order  to  satisfy  or  evade  the  law 
of  Turkey ;  but  had  thereafter  by  her  marriage  with  the  appellant  become  a  British 
subtect. 

The  court  thereupon  ordered,  with  costs  against  the  defendant,  on  the  18th  of 
July,  1874,  that  the  whole  of  the  property  should  be  sold,  and  the  whole  of  the  pro- 
ceeds paid  into  court.  In  1876,  however,  the  respondent  sold  the  three-fourths 
share  thereof  to  C,  as  agent  of  the  mortgagee,  by  private  contract,  and  received  the 
purchase- money  thereof. 

On  the  27th  of  March  and  18th  of  June,  1878,  the  court  granted  ex  parte  ap- 
plications of  the  respondent  that  the  defendant  be  ejected  froni  the  whole  of  the 
said  property,  with  costs,  and  that  the  mill  be  closed.  This  was  done  and  the  seals 
of  the  court  put  upon  it. 

On  the  17th  ana  28th  of  June,  1878,  the  court  refused  applications  by  the  appel- 
lant first  for  a  rule  nisi  to  set  aside  the  said  orders,  on  the  ground  that  be  was  owner 
of  one-fourth  share  of  the  mill  and  sole  owner  of  two  ovens  attached  to  the  mill ;  that 
G.  had  paid  for  and  obtained  possession  of  his  three-fourths  share ;  and  that  the 
respondent  had  ceased  to  have  any  interest  in  the  said  property.  Second,  for  leave 
to  appeal  to  Her  Majesty  in  council  against  the  order  of  the  17th  of  June. 

Thereafter  by  a  series  of  orders  the  court  refused  to  set  free  the  movable  property 
so  placed  under  seal  at  the  mill,  or  to  set  free  the  said  two  ovens,  refused  to  the 
appellant  a  rule  nisi  to  that  effect,  and  refused  to  *8uspend  the  proceedings  and  [665 
reopen  the  mill  and  ovens  until  security  for  damage  be  given,  in  the  latter  case  direct- 
ing the  defendant,  who  was  no  party  to  the  application,  to  pay  the  costs.  A  further 
order  ex  parte  on  the  application  of  the  respondent  was  made  that  exclusive  posses- 
sion of  the  mill,  bakery,  and  ovens  be  given  to  C,  and  that  the  defendant  remove 
certain  movable  property  on  filing  an  affidavit  that  the  same  belonged  to  her  and 
her  husband,  and  that  ho  consented  to  such  removal ;  in  default  whereof  the  court, 
in  the  first  instance,  ordered  that  the  same  should  be  sold,  but  subsequently  dis- 
charged this  order  on  the  application  of  the  respondent,  and  substituted  for  it  an 
order  that  the  respondent  should  be  at  liberty  to  remove  the  movable  property  not 
belonging  to  him,  and  the  defendant  pay  the  costs  : 

Heldf  that  the  appellant  had  unquestionably  suffered  grievous  wrong  by  reason  of 


*  Present : — Sir    James    W.   Col  vile,    Sir    Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Coluer. 
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these  irregular  proceedinj^  made  in  a  suit  to  which  he  was  no  jjarty.  The  defend- 
ant could  not  be  sued  as  trustee  without  joining:  ^^i^  husband,  and  waua  not  the  roprp- 
sentative  of  her  husband  quoad  his  beneficial  interest  in  the  property.  The  omrt 
could  not  comi>eI  a  sale  nor  put  a  purchaser  into  possession  of  more  than  the  thrre- 
fourtlis  share  (subject  to  the  mortgage),  which  was  vested  in  the  respondent. 

Having  rt^gard  to  the  power  of  the  Turkish  authorities  over  the  land,  and  to  the 
fact  that  C.  was  not  subject  to  the  jurisdiction  of  the  Consular  Court,  no  order  ouuld 
be  made  directing  restoration  of  possession  or  decreeing  damages,  but  the  orders  ap- 
pealed against  were  declared  to  have  been  irregularly  and  improperly  made,  and 
were  set  aside  with  costs. 


[6  Appeal  Cases,  588.] 
H.L.  (E.),  June  1,  1880. 

[house  of  lords.] 

588]  *Anne  Theophila  Carmichael,  Catherine  G. 
and  Jane  T.  Carmichael,  Appellants ;  and  Elizabeth 
Gee  (Widow),  Zara  Harriet  Gee,  and  Samuel  Ma- 
HOOD  and  Others,  Respondents  (*). 

WiXl—AnnnUy— Corpus  of  the  EttaU—ReMue. 

A  testator  appointed  his  wife  and  two  other  persons  his  trustees  and  execu- 
tors— he  empowered  his  trustees  to  make  grants  of  his  real  estate  in  fee,  or  other- 
wise to  sell  his  real  and  personal  estate,  and  to  stand  possessed  of  the  roooey 
arising  therefrom  in  trust  to  invest  the  same,  and  set  apart  a  sufficient  portioo  ^ 
such  investments  as  will  produce  the  annuity  of  £1.200,  *'  which  I  bequeath  to  my  wife 
for  her  life,"  payable  on  the  usual  quarter  days,  "  the  first  payment  to  be  made  on 
the  first  of  such  days  as  shall  happen  after  my  decease,  such  annuity  in  case  of  my 
wife's  second  marriage,  to  be  reduced  to  the  annual  sum  of  £160,*  and  subject  to 
such  investment  to  set  apart  £6,000  for  his  daughter  Z.  "  As  to  the  entire  residue 
of  my  trust  estate,  and  as  to  that  part  set  apart  in  favor  of  my  wife,  and  as  to  snch  part 
thereof  as  shall  be  no  longer  required  to  be  set  apart  in  consequence  of  her  second 
marriage"  in  trust  for  three  grandchildren: 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  this  was  the  beqnest  of  an 
annuity,  and  of  an  annuity  not  so  restricted  as  to  make  it  payable  exclusively  out  of 
the  income  of  a  particular  fund  arising  during  the  widow's  lifetime.  While  the 
property  remained  unconverted  (as  might  be  the  case  during  the  whole  of  her  life), 
the  annuity  w^as  a  charge  on  the  whole  income  of  the  estate.  The  fund  not  being 
sufficient  to  produce  the  £1,200  a  year,  the  deficiency  was  to  be  made  good  out« 
the  corpus. 

May  V.  Bennctti^)  and  Wright  v.  Co/^WMfer  (») adopted. 

Appeal  from  an  order  of  the  Court  of  Appeal  which  had 
reversed  a  previous  order  of  Vice- Chancellor  Hall  in  an  ad- 
ministration suit  of  Gee  v.  MaJioocH^). 

Robert  Gee,  by  a  will  dated  the  5th  of  November,  1868, 
appointed  his  then  wife,  Elizabeth  Gee  (now  respondent), 
the  Rev.  W.  P.  Trevelyan,  and  Samuel  Mahood,  hisexecu- 
589]     trix  and  executors  *and  trustees,  and  he  gave  by  his 

(>)  Affirming  32  Eng.  R.,  870,  revers-        («)  1  Russ.,  870. 
ing  25  Eng.  R.,  860.  (»)  2  De  G.  M.  Jb  G.,  662. 

(*)  9  Ch.  D.,  161 ;  26  Eng.  R.,  860. 
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will  some  specific  and  pecuniary  legacies,  and  an  annuity  of 
£20  to  one  M.  T.  Dribble,  for  her  life,  payable  quarterly. 
He  then  proceeded  as  follows:  "I  give,  devise,  appoint, 
and  bequeath  all  other  the  real  estate  to  which  I  shall  be  en- 
titled at  my  decease — and  I  bequeath  the  residue  of  my  per- 
sonal estate  to  which  I  shall  be  entitled,  to  my  said  wife  and 
W.  P.  T.  and  Samuel  Mahood,  and  the  survivor  and  survi- 
vors of  them,  their  heirs,  executors,  &c.,  according  to  the 
nature  and  quality  thereof  respectively :  Upon  trust  that 
my  said  wife  and  W.  P.  T.  and  S.  M.,  their  heirs,  execu- 
tors, &c.,  do  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  receive  and  take  the  rents,  &c.,  upon  the  trusts 
hereinafter  declared."  The  first  trust  was  to  grant  build- 
ing leases  not  exceeding  1000  years  ''of  all  or  any  part  of 
my  said  real  estate,"  and,  when  they  should  think  fit,  "to 
sell  and  dispose  of  all  my  real  and  personal  estate,"  or  parts 
thereof,  as  therein  mentioned.  And  they  were  to  stand 
possessed  ''of  the  moneys  arising  from  the  sales,"  in  trust 
to  invest  in  the  stocks  of  Great  Britain  or  India,  or  on  mort- 
gages of  copyhold  or  freehold  estates,  "with  liberty  for  the 
trustees  with  the  consent  in  writing  of  my  said  wife  during 
her  life,"  to  vary  the  investments.  "And  upon  farther 
trust  to  set  apart  a*  sufficient  portion  of  such  investments  as 
will  produce  the  annuity  of  £1,200  a  year,  which  I  bequeath 
to  my  said  wife  for  her  life,  payable  quarterly  on"  the 
usual  quarter  days,  "the  first  payment  to  be  made  and  be- 
come due  on  the  first  of  such  days  as  shall  happen  after  my 
decease,  such  annuity,  in  case  of  my  said  wife's  second  mar- 
riage, to  be  reduced  to  the  annual  sum  of  £160  [which  was 
to  be  paid  as  the  other  would  have  been].  .  .  .  And,  subject 
tosucn  investment  in  favor  of  my  said  wife,  in  trust  to  set  apart 
£5,000  other  part  thereof  for  my  dear  daughter  Zara  on  her 
attainment  to  the  age  of  twenty  one  years,  or  marriage,  which 
shall  first  happen,  to  be  settled  on  her  and  her  children  as  the 
trustees  shall,  by  deed,  declare.  And  as  to  the  entire  resi- 
due of  my  said  trust  estate,  and  as  to  that  part  thereof  set 
apart  in  favor  of  my  said  wife,  after  her  death,  and  as  to 
such  part  thereof  as  shall  be  no  longer  required  to  be  set 
aside,  in  consequence  of  her  second  marriage,  in  trust  as  to 
one  moiety  for  all  and  every  the  three  children  of  my  late 
dear  daughter  Jane  Theophila  Carmichael,  in  equal  shares." 
*The  other  moiety  was  to  go  to  Zara.  If  the  chil-  [590 
dren  of  Theophila  should  die  before  a  vested  interest  was  ac- 
quired, the  whole  was  to  go  to  his  daughter  Zara.  And  no 
sale  was  to  be  made  during  the  life  of  his  wife,  without  her 
previous  consent  in  writing  ;  but  the  unsold  real  estate  and 
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the  outstanding  personal  estate  were  to  be  subject  to  the 
trusts  thereinbefore  contained  concerning  the  moneys  and 
funds,  and  the  rents  and  produce  thereof  were  ''to  be 
deemed  annual  income  for  the  purposes  of  such  trusts,"  and 
the  real  estate  was  to  be  transmissible  as  personal  estate  un- 
der the  ultimate  trusts  thereinbefore  contained. 

The  testator  died  on  the  6th  of  July,  1869,  and  the  will 
was  proved  by  the  widow  and  Samuel  Mahood.  No  change 
had  been  made  in  the  investments.  The  widow  bad  created 
certain  incumbrances  on  her  interest.  The  estate  of  the 
testator  proved  to  be  insufficient  to  meet  the  widow's  annu- 
ity. No  part  of  the  estate,  or  of  his  investments  in  stocks, 
&c.,  had  been  set  aside  for  that  purpose.  An  administra- 
tion suit  was  instituted  {Oee  v.  Maaood\  and  in  that  suit 
Elizabeth  Gee,  the  widow,  presented  on  the  Ist  of  July, 
1876,  a  petition  asking,  among  other  things,  to  have  the  ar- 
rears of  the  annuity  raised  out  of  the  corpus  of  the  estate. 
The  cause  came  on,  for  hearing  and  farther  consideration, 
before  Vice-Chancellor  Hall,  who  declared  that  Elizabeth 
Gee  was  not  entitled  to  have  recourse  to  the  corpus  of  the 
estate,  nor  to  the  income  of  subsequent  years,  to  provide 
for  tlie  deficiency  in  former  years  of  her  annuity  of 
£1,200  (').  On  appeal  this  order  was  varied,  and  it  was  de- 
clared that  Elizabeth  Gee  was  entitled  to  have  recourse  to 
the  corpus  of  the  estate,  and  to  the  income  of  subsequent 
years,  to  supply  the  deficiency  of  former  years  (').  The  in- 
cumbrancers on  the  widow's  interest  in  the  estate  were,  as 
such,  parties  to  the  suit,  and  had  joined  in  the  appeal  against 
the  Vice-Chancellor's  order,  and  were  now  respondents  with 
the  widow  to  maintain  the  decision  of  th^  Court  of  Appeal. 
The  three  children  of  Theophila  appealed  against  the  deci- 
sion of  that  court. 

Mr.  TF.  Pearson^  Q.C.,  and  M.T.Vaughan  HawJcins,  for 
the  appellants :  The  will  here  has  been  misconstrued  in  the 
591]  Court  of  Appeal,  *and  a  benefit  has  been  conferred 
on  the  widow  which  was  never  intended  by  the  testator  to 
be  given  to  her.  He  believed  that  the  income  of  his  prop- 
erty would  be  sufficient  to  satisfy  her  annuity,  and  he  g^ve 
her  that  income,  but  he  never  meant  that  she  should  come 
upon  the  corpus  of  the  estate,  and  so  absolutely  take  away 
all  provision  for  the  children  of  his  daughter  Theophila. 
The  gift  of  £1,200  a  year  was  not  an  indefeasible  gift  of  an  an- 
nuity of  that  amount.  It  might,  on  a  second  marriage,  be  cut 
down  to  £150,  and  it  was  directed  to  come  out  of  invest- 
ments which,  of  course,  might  from  time  to  time  vary  in 

(>)  9  Ch.  D.,  151 ;  25  Eng.  R.,  850.  (»)  11  Ch.  D.,  891 ;  82  Eng.  R.,  870. 
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productiveness.  The  testator  believed  that  those  invest- 
ments would  be  sufficient  to  satisfy  the  annuity  to  the  wlfn, 
and  to  provide  a  sum  of  money  for  his  daughter  Zara,  and 
therefore  could  not  have  meant  that  that  provision  for  Zara 
should  be  liable  to  be  wholly  defeated,  by  the  corpus  of  the 
estate  being  rendered  liable  to  make  good  the  deficiencies  of 
the  investments.  There  was  not  an  expression  in  the  will 
which  showed  that  the  investments  themselves  were  to  be 
applied  in  that  way,  and  the  general  purport  of  the  will  was 
opposed  to  such  a  supposition.  The  testator  had  made  all 
his  dispositions  on  the  assumption  that  the  income  from  the 
investments  would  be  sufficient  to  provide  for  the  annuity, 
and  it  was  not  because  it  turned  out  that  he  was  mistaken 
as  to  the  value  of  his  property,  that  the  general  scheme  of 
his  will  was  to  be  defeated,  and  his  surviving  daughter  and 
the  children  of  his  other  daughter  were  to  be  left  unpro- 
vided for,  in  order  to  satisfy  the  wife's  life  interest  alone. 
The  intention  of  the  testator  was  plain  and  was  plainly  ex- 
pressed, and  being  so,  ought  to  decide  the  case.  The 
authorities  too  were  clear  upon  the  subject.  In  Baker  v. 
Baker  C),  in  a  will  almost  exactly  like  this,  it  was  held  that 
the  widow  was  not  entitled  to  have  the  deficiency  of  the  an- 
nual income  made  good  out  of  the  corpus.  And  the  question 
put  by  the  Lord  Chancellor  there  applied  exactly  to  this 
case,  namely,  how  would  the  corpus  have  been  affected  by 
every  deficiency  if  the  money  had,  as  might  have  been  the 
case,  been  lent  out  on  mortgage  ?  WrigJit  v.  Callender  ('),  in 
which  a  different  result  was  arrived  at,  was  distinguishable 
from  the  present  in  the  form  of  the  trust,  which  was  a  specific 
direction  to  pay  the  weekly  amount  to  the  son  out  of  the 
*general  estate.  Besides  which  it  was  to  be  remem-  [592 
bered  that  Wright  v.  Callender  ^)  was  decided  before  Baker 
V.  Baker  {'\  where  Wright  v.  Callender  (")  was  noticed,  and 
was  expressly  distinguished  from  the  case  then  under  con- 
sideration. It  was  a  gift  of  income  to  be  paid  at  all  events. 
Tarholtmn  v.  Earle  (")  favors  the  construction  now  con- 
tended for. 

Birch  V.  Sherratt  (*)  was  a  case  where  the  residue  was  to 
be  subject  to  the  payment  of  the  annuity,  and  **from  and 
after  the  payment  of  the  annual  sum  of  £1C)0,  and  subject 
thereto,"  the  trustees  were  to  stand  possessed  of  the  invest- 
ments for  other  purposes,  which  made  the  payment  of  the 
annual  sum  the  primary  object  of  the  will  ;  here  there  was 
nothing  of  the  kind. 

(')  6  H.  L.C..  616.  (»)  11  W.  R.,  680. 

(*)  2  De  G..  M.  &  G.,  652.  (*)  Law  Rep.,  2  Ch.,  644. 
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In  a  case  like  this,  where  there  was  a  general  deficiency, 
the  principle  was  that  there  should  be  a  general  abatHinent, 
Page  v.  Leapingioell  (') ;  not  that  specific  legatees  should 
alone  be  sacrificed  in  order  to  make  good  a  particular  life 
interest.  As  in  Baker  v.  Baker  (')  it  was  "apparent  from 
the  language  of  the  will  that  the  testator  intended  that  the 
fund  should  be  continued  in  its  integrity  during  the  life  of 
the  annuitant,  and  in  that  state  should  go  over."  The  real 
question  is  whether  what  is  given  is  given  as  an  annuity  to 
be  paid  at  all  events  out  of  the  general  estate,  or  is  the  in- 
terest of  a  particular  fund  devoted  to  that  special  purpose? 
It  is  submitted  that  in  this  case  the  interest  of  a  particular 
fund  is  all  that  the  testator  intended  to  give.  In  Miller  v. 
Huddleston  ('),  the  annuities  were  held  not  to  be  payable 
out  of  the  corpus,  but,  there  being  a  deficiency,  all  the  in- 
terests were  held  to  be  affected  ratably. 

Foster  v.  Smith  (*)  carried  out  the  principles  now  con- 
tended for.  There  the  devise  was  of  real  estate  in  trust  to 
receive  the  rent,  <6c.,  and  thereout  to  pay  to  the  testator's 
widow  an  annuity,  and  from  and  after  her  death  to  convey 
the  estates  to  the  testator's  three  sisters.  The  Vice-Chan- 
cellor  had  held  that  a  deficiency  might  be  made  good  out  of 
the  corpus,  but  the  Lord  Chancellor  Lyndhurst,  reversing 
693]  that  decision,  held  that  the  annuity  was  a  *charge 
only  on  tlie  rents  which  had  accrued  during  the  life  of  the 
widow.  There  was  nothing  in  this  will  which  made  the 
an nuitj'- payable  at  all  events,  so  as  to  defeat  the  gifts  in- 
tended by  the  testator  for  the  benefit  of  his  children. 

Mr.  Oraham  Hastings^  Q.C.,  and  Mr.  Warmington,  ap- 
peared for  the  widow,  and  Mr.  Farwell,  for  the  incum- 
brancers, but  were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Selborne):  My  Lords, 
this  case  has  been  very  ably  argued,  but  your  Lordships,  I 
believe,  do  not  think  it  necessary  to  hear  the  counsel  in 
support  of  the  judgment  appealed  from.  Your  Lordships, 
I  believe,  are  all  agreed  in  thinking  that  that  judgment  is 
right. 

The  question  may  be  stated  very  nearly  in  the  terms  used 
by  Lord  Gifford  in  the  case  of  May  v.  Bennett  (*).  It  is, 
"whether  the  bequest  in  favor  of  the  widow  is  to  be  con- 
sidered as  a  bequest  of  an  annuity,  or  as  a  bequest  of  the 
income"  (I  interpolate  the  words  'or  part  of  the  income') 
'*  of  a  sum  of  money,  which  is  directed  to  be  set  apart."    It 

(')  18Vea,463.  (»)  8    Mocn.    «k   G..  618;    21  L  J., 

C)  6  H.  L.  C,  616.  (Ch.),  1. 

(*)  1  Ph.,  629;  16  L.  J.  (Ch.),  188.  (*)  1  Russ.,  870. 
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appears  to  me  to  be  reasonably  clear,  upon  the  will,  that  it 
is  the  bequest  of  an  annuity,  and  of  an  annuity  not  so  re- 
Btricted  or  limited  as  to  make  it  payable  exclusively  out  of 
the  income  of  a  particular  fund  arising  during  the  widow's 
lifetime. 

I  do  not  think  that  the  early  part  of  the  will,  which  pre- 
cedes the  trust,  is  of  any  importance  in  the  case.  In  that 
portion  of  the  will  the  testator,  as  he  has  himself  said,  ap- 
pears to  have  been  fulfilling  what  he  considered  a  moral 
obligation,  to  dispose,  probably  in  a  way  agreed  upoir  be- 
tween himself  and  his  wife,  of  the  fortune  which  he  had 
received,  in  right  of  his  wife,  since  their  marriage.  He  treats 
that  part  of  the  will  as  equivalent  to  the  restoration  of  her 
fortune.  It  appears  to  me  that  we  may  set  that  entirely 
aside ;  and,  so  doing,  we  come  to  the  trust  of  his  whole  es- 
tate, after  that  part  which  he  received  from  his  wife  has 
been  so  taken  out  and  disposed  of. 

The  particular  order  in  which  he  declares  his  wilhconcern- 
ing  that  trust  estate  is  not,  I  think,  to  be  regarded  as  afford- 
ing any  *clue  to  the  effect  of  the  will  upon  the  point  [594 
now  in  controversy.  The  testator  was  constituting  a  gen- 
eral trust  of  all  his  real  and  personal  estate ;  and  nothing 
was  more  natural,  than  that  clauses  of  administration  and 
management  should  immediately  follow  the  constitution  of 
that  trust. 

Towards  the  end  of  those  clauses,  which  I  have  called 
clauses  of  administration  and  management,  occurs  the  direc- 
tion to  invest  and  set  apart  out  of  the  estate,  when  converted, 
a  sufficient  sum  for  the  purpose  of  paying  the  annuity  now 
in  question.  But,  my  Lords,  although  it  is  in  this  way  that 
the  annuity  is  first  mentioned,  it  appears  to  me  to  be  rea- 
sonably clear  that  you  can  disengage  from  that  context  a 
clear  gift  of  an  annuity;  which  annuity  was  not,  in  the 
mind  of  the  testator,  and  in  truth  could  not  have  been,  de- 
pendent upon  the  fulfilment  of  the  course  of  administration 
up  to  that  point,  as  a  condition  precedent  to  the  vesting  of 
the  annuity  itself. 

The  words  in  which  the  testator  first  mentions  the  annuity 
are  these  (I  do  not  read  those  about  the  investment) :  '*The 
annuity  of  £1,200  a  year  which"  (that  is,  "which  annuity") 
"  I  bequeath  to  my  said  wife  for  her  life,  payable  quarterly 
on  every  2oth  day  of  March,  24th  day  of  June,  29th  day  of 
September,  and  25th  day  of  December;  the  first  payment 
to  be  made  and  become  due  on  the  first  of  such  days  as  shall 
happen  after  my  decease."  Then  he  provides,  that  such 
annuity  is  to  be  reduced  in  the  case  of  his  wife's  second 
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iiiarriage  to  the  annual  sum  of  £150  instead  of  £1,2(HJ;  aud 
he  directs  how  that  reduced  annuity  is  to  be  paid. 

In  my  opinion,  the  true  effect  of  that  portion  of  the  will  is 
precisely,  and  to  all  intents  and  purposes,  tlie  same  as  if  be 
had  said,  disengaged  from  anything  as  to  investment :  ''I  be- 
queath to  my  wife  an  annuity  of  £1,200  a  year ;"  followed  by 
the  other  directions,  which  1  have  read  to  your  Lordships. 

The  fact  that  this  annuity  was  to  be  paid  quarterly,  and 
that  the  first  quarterly  payment  was  to  be  made  and  become 
due  on  the  first  of  the  days  mentioned  which  should  happen 
after  the  testator's  decease,  proves  conclusively  that  the 
gift  of  the  annuity,  and  the  vesting  of  the  title  of  the  widow, 
were,  in  his  mind,  independent  of  the  execution  of  those 

Preliminary  trusts  in  the  course  of  administration,  of  which 
95]  tile  final  result  was  to  be  an  investment  *for  the  purpose 
of  that  annuity.  Looking  farther  into  the  will,  we  see  that 
he  also  contemplated,  and  made  provision  to  the  effect,  that 
the  sale  of  the  real  estate,  and  the  getting  in  of  the  person- 
alty, which  must  necessarily  precede  any  such  particular 
investment  for  the  purpose  of  the  annuity,  might  be  de- 
layed, if  the  widow  chose,  during  the  whole  of  her  Ufe. 
She  was  one  of  the  trustees ;  and,  therefore,  the  power  to 
delay  the  conversion  of  the  personal  estate  into  money  was 
vested  in  her  jointly  with  her  co  trustee ;  and,  as  to  the  real 
estate,  the  power  was  given  to  her  absolutely.  In  that  state 
of  things,  while  the  property  remained  unconverted,  I  ap- 
prehend it  to  be  clear  that  the  annuity  was  an  absolute 
charge  upon  the  whole  estate,  and  of  course  upon  the  whole 
income  of  that  estate. 

I  agree  with  what  was  said  by  Mr.  Vaughan  Hawkins, 
that  equity  considers  that  done  which  ought  to  be  done; 
and,  therefore,  that  this  clause,  authorizing  the  postpone- 
ment of  the  conversion,  would  not  be  allowed  to  defeat  any 
rights,  which  ought  to  have  accrued  if  the  conversion  bad 
taken  place  immediately.  That  is  quite  true ;  but,  on  the 
other  hand,  it  would  be  difficult  to  reconcile  with  the  inten- 
tion thus  appearing  any  construction  of  the  earlier  part  of 
the  will,  which  would  represent  the  annuity  as  a  mere  life 
interest  in  the  whole  or  part  of  a  separated  fund. 

So  far,  there  would  be  no  doubt ;  and  I  beg  your  Lord- 
ships to  observe,  with  regard  to  the  argument  founded  upon 
the  context,  that  if  there  had  been  no  conversion  in  the  life- 
time of  the  widow,  and  no  particular  investment,  there 
would  have  been  no  particular  fund  to  go  over  to  the  re- 
siduary legatees,  and  the  residuary  legatees  would  simply 
have  taken  the  whole  estate,  charged  in  its  entirety  daring 
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the  widow's  life  with  this  annuity,  and  they  would  have 
taken  it  all  as  residuary  legatees  after  her  death. 

It  is  said,  that  part  of  tbe  general  estate,  which  is  ordered 
to  be  thus  invested  for  the  purpose  of  securing  the  annuity, 
is  made,  after  the  completion  of  that  investment,  a  specific 
fund,  of  which  she  is  thenceforth  to  be  tenant  for  life,  at  all 
events  to  the  extent  of  £1,200  a  year,  payable  out  of  the  in- 
come of  that  fund,  and  that  the  corpus  of  the  same  fund  is 
giten  over  afterwards  to  the  persons  who  are  the  residuary 
legatees.  My  Lords,  that  construction  appears  to  me  to 
have  been  truly  described  by  Lord  Justice  James  *as  [596 
*'  sticking  in  the  bark."  I  apprehend  it  to  be  clear,  that  the 
separation  from  the  residue  of  this  particular  sum,  as  one 
which  would  come  in  after  the  death  of  the  wife  or  after  her 
re-marriage,  was  formal  only,  and  not  substantial.  It  is 
given  uno  Jlatu  with  the  residue,  to  the  same  persons,  and 
in  the  same  manner.  The  testator,  no  doubt,  anticipated 
that  it  would  not  come  in  with  the  free  residue,  or  at  the  same 
time  ;  and  therefore  he  mentioned  it  as  something  additional 
— using  a  form  of  expression  which  distinguished  it  from 
that  which  was  residue  in  the  sense  of  immediate  surplus, 
after  making  (among  other  things)  proper  provision  for  the 
payment  of  the  annuity. 

But,  though  thus  distinguished  as  a  separated  and  post- 
poned part  of  the  residue,  the  whole  context  shows  that  those 
who  are  ultimately  to  take  it  are  to  take  as  residuary 
legatees. 

I  find,  therefore,  nothing  here,  except  a  testator  giving  an 
annuity  to  his  wife ;  desiring  her  to  enter  into  the  immediate 
enjoyment  of  it,  contemplating  that  during  the  whole  of  her 
life  it  may  be  a  charge  upon  his  general  estate ;  but  at  the  same 
time  providing  that,  if  the  estate  is  converted  into  money, 
there  shall  be  a  sufficient  investment  to  secure  this  annuity, 
so  as  to  release  the  rest  of  the  estate,  and  to  enable  that  to 
be  paid  over  immediately  to  the  residuary  legatees. 

I  will  not  trouble  your  Lordships  with  any  observations 
upon  authorities,  except  to  say  that  this  case  seems  to  me 
to  fall  within  the  principles  of  May  v.  Bennett  (^)  and 
Wright  V.  CallenderQ,  and  to  be  quite  different  from 
Baker  v.  Baker  {*).  With  regard  to  the  last  case  cited  by 
Mr.  Vaughan  Hawkins,  Miller  v.  Buddlestone  {%  that  ap- 
pears to  me  to  have  depended  upon  the  special  language  of 
a  very  special  will ;  and,  assuming  it  to  have  been  rightly 
decided,  I  find  in  it  nothing  applicable  to  the  present  case. 

(»)  1  Rnss.,  870.  (»)  6  ILL.  C,  616. 

C)  2  De  G.,  M.  A  G.,  652.'  (*)  8  Macn.  &  G.,  514 ;  21  L.  J.  (Ch.),  1 

33  Eng.  Rep.  52 
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I  therefore  propose  to  your  Lordships  to  dismiss  the  pres- 
ent appeal  with  costs,  giving  only  one  set  of  costs  to  the  re- 
spondents. 

Lord  Hatherley  :  My  Lords,  I  am  of  the  same  opinion ; 
and  the  point  is  really  so  short,  and  has  been  so  clearly  pre- 
597]  sented  in  the  address  which  *you  have  heard  from 
my  noble  and  learned  friend  on  the  woolsack,  that  it  would 
be  unbecoming  in  me  to  occupy  any  farther  time  in  this  dis- 
cussion. I  would  simply  say  it  appears  to  me  clear  that  if 
you  take  into  your  view  the  two  different  classes  of  cases, 
the  one  Baker  v.  Baker  (*),  and  the  other  Wright  v.  Callen- 
der  ('),  which  have  been  discussed  before  us  this  moniing, 
in  the  one  class  there  is  a  general  trust  fund  which  is  par- 
titioned between  two  parties,  the  one  taking  a  life  interest 
and  the  other  taking  an  interest  in  remainder.  Tiiat  is  the 
case  of  Baker  v.  Baker  (*),  and  there,  of  course,  the  person 
entitled  to  the  life  interest  in  that  fund  only,  has  not  any 
right  to  do  more  than  receive  the  income  accruing  from  tbat 
fund.  But,  on  the  other  hand,  if  you  find  it  to  be  the  gift 
of  an  annuity,  in  which  I  concur  entirely  with  my  noble  and 
learned  friend,  and,  for  the  same  reasons,  if  I  say  yon  find 
it  the  gift  of  an  annuity,  in  this  case  made  to  the  wife,  of 
£1,200  a  year,  and  if  you  find  that  that  is  the  character  of 
the  gift,  those  who  take  subject  to  that  gift,  and  those  who 
take  another  portion  of  the  residue  of  the  estate  (that  gift 
having  been  previously  directed  to  be  taken  out  of  it),  must 
submit  to  any  loss  or  inconvenience  which  may  be  occasioned 
by  the  fact  that  the  estate  of  the  testator  has  fallen  short  of 
what  he,  and  everybody  else,  had  expected  would  be  the 
condition  of  the  residue.  But  that  will  not  convert  this  gift, 
which  was  a  §ift  out  and  out,  into  a  gift  which  was  a  life- 
tenancy  only  in  a  portion  of  the  residuary  estate,  which  is 
the  argument  that  has  been  presented  to  us  on  the  present 
occasion. 

Therefore,  when  one  comes  to  look  carefully  at  the  word- 
ing of  this  will,  it  really  seems  to  me  a  sufficiently  clear  one, 
and  that  it  does  not  require  much  exposition  or  discussion 
on  the  part  of  your  Lordships. 

Lord  Blackburn  ;  My  Lords,  I  am  of  the  same  opinion. 
I  take  it  that  the  whole  question  turns  upon  the  construc- 
tion of  the  will.  I  do  not  think  there  is  anything  illegal  or 
improper,  or  that  could  not  in  any  way  be  enforced  in  a  be- 
quest by  which  an  annuity  was  left,  which  was  made  pay- 
598]  able  entirely  and  exclusively  out  of  the  *income  of 
any  particular  fund.     Of  course  that  might  be  done,  but 

0)  6  H.  L.  C,  616.  («)  2  De  G.,  M.  <fe  G.,  651 
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that,  I  think,  is  not  done  hei-e ;  and  upon  that  point, 
and  upon  the  construction  of  the  will,  I  so  tlioroughly  agree 
with  what  has  been  said  by  the  noble  and  learned  Cord 
on  the  woolsack,  that  I  do  not  think  it  necessary  to  add 
anything  farther. 

Lord  Watson  :  My  Lords,  I  have  no  hesitation  whatever 
in  agreeing  with  the  views  which  have  been  expressed  by 
your  Lordships  and  by  the  Judges  of  the  Court  of  Appeal 
below.  I  think,  according  to  the  true  construction  of  its 
terms,  this  will  imports  a  direct  bequest  of  an  annuity  of 
£1,200  to  the  testator's  widow,  followed  by  a  direction,  for 
the  purpose  of  administration,  to  his  trustees,  to  set  apart 
a  sum  BuflScient  to  yield  an  income  that  would  make  up  that 
amount,  before  paying  away  any  part  of  the  residue.  I  can- 
not find  any  words  inaicative  of  an  intention  on  the  part  of 
the  testator  to  limit  the  fund  out  of  which  it  was  to  be  paid, 
to  the  income  of  the  sum  so  set  apart,  or  even,  as  has  been 
contended  in  another  way  by  the  counsel  for  the  appellant, 
out  of  the  income  of  the  estate.  I  cannot. read  the  terms  of 
what  I  venture  to  call  the  clause  disposing  of  the  residue  in 
this  case,  as  a  gift  to  the  residuary  legatee,  not  in  the  nature 
of  a  residuary  gift,  but  importing  the  specific  bequest  of  a 
sum  after  that  set  apart  to  meet  the  wife's  annuity,  accom- 
panied by  an  expression  of  his  intention  that  that  sura 
should  pass  intact  to  the  legatee.  I  therefore  entirely  con- 
cur with  the  views  already  expressed  by  your  Lordships. 

Order  appealed  from  affirmed^  and  appeal  dismissed 
with  costs  ;  one  set  of  costs  only  being  allowed 
to  the  respondents. 

Lords'  Journals,  1st  June,  1880. 

Solicitors  for  appellant :  HicTcs  &  Son. 
Solicitors  for  respondents:   Longer  oft  &  Myers  ;  Stokes^ 
Saunders  &  StoJces. 


R.,  878  note.  This  stock  was  entitled  to  semi-annual 
A  share  ofstock  represents  the  inter-  dividends  out  of  the  earnings,  but  no 
est  of  the  shareholder  in  the  capital  and  dividends  were  paid  until  1863.  Some 
net  earnings  of  the  corporation.  When  of  the  stock  was  assigned  to  plain- 
he  transfers  the  stock  before  a  dividend  tiff  in  1870.  Held,  that  the  plaintiff  as 
has  been  declared,  he  transfers  his  assignee  of  the  stock  was  entitled  to 
entire  interest  and  dividends  subse-  the  undeclared  dividends  ;  that  the  fact 
quently  declared  ;  without  reference  to  that  the  corporation  had  sufficient  net 
the  source  from  which  the  funds  are  earnings  in  1864  to  make  the  dividends, 
acquired  by  the  corporation,  it  belongs  did  not  vest  them  in  those  who  then  held 
to  the  holder  of  the  stock  at  the  time  the  stock  :  Jermain  v.  L.  S.,  etc.,  16 
of  the  declaration.  N.  Y.  Weekly  Dig.,  465,  91  N.  Y.,  483, 
Certain  guaranteed  stock  of  a  rail-  affirming  14  Weekly  Dig.,  166,  26  Hun, 
road  corporation  was  Issued  in  1857.  474  mem. 
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A  testator  gave  and  bequeathed  to  bution  was  to  be  made  aod  completed 
his  executors  bonds  and  stocks  amount-  in  the  lifetime  of  the  longest  liver  of 
ing  at  their  par  value  to  the  sum  of  two  persons  named  in  the  will,  and,  at 
$150,000.  to  be  distributed  and  applied  any  rate,  before  the  expiration  of  three 
to  such  charitable  and  educational  uses,  years  from  the  testator's  decease.  Tlie 
and  in  such  manner  as  should  be  sped-  testator  died  without  having  made  the 
fied  and  directed  in  a  codicil  to  his  will,  codicil  referred  to  in  the  will,  and  tbere- 
which  he  was  not  then  prepared  to  after  stocks  and  bonds  of  the  par  valae 
make.  In  case  no  such  codicil  was  of  $150,000  were  transferred  to  the  ex- 
made,   then,   upon  the  trust,  to  dis-  ecutors. 

tribute  the  said  sum  to  and  amon^  Held,  that  the  direction  authorizing 

such  incorporated  societies,  organized  them  to  distribute  the    fund   among 

under    the  laws  of  the  State  of  New  such  of  the  corporations  named  as  they 

York  or  the  State  of  Maryland,  having  should  select,  was  valid, 

lawful  authority  to  receive  and  hold  That  all  interest  received  upon  the 

funds  upon  permanent  trusts  for  char-  stocks  and  bonds,  after  the  expiratioii 

itable  or  educational  uses,  as  his  execu-  of  one  year  from  the  death  qf  the  tes- 

tors,  the  survivors  or  survivor  of  them  tator,  should  be  included  in  anddistrib- 

should  select,  and  in  such  several  sums  uted  with  them  :  Prichard  v.  Thomp- 

as  they  should  determine.    The  distri-  son,  29  Hun,  295. 
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599]    *WiLLTAM  PosTLETHWAiTE,  Appellant;  and  John 
Freeland  and  Alexander  Freeland,  JRespondenUi^). 

Charterer— DUcharging  Cargo,  Meanefor. 

The  duty  of  providing,  and  making  proper  use  of,  sufficient  means  for  the  dis- 
charge of  a  cargo,  when  a  ship,  which  has  been  chartered,  arrives  at  its  destination, 
and  IS  ready  to  discharge,  lies  upon  the  charterer.  Bat  that  general  duty  may  be 
qualified  by  words  in  the  charterparty,  and  by  the  circumstances  of  the  case.  If,  by 
the  terms  of  the  charterparty,  the  charterer  has  agreed  to  discharge  the  ship  within 
a  fixed  period  of  time,  that  is  an  absolute  and  unconditional  engagement,  for  the  non- 
performance of  which  he  is  answerable,  whatever  may  be  the  nature  of  the  impedi- 
ments which  prevent  him  from  performing  it.  If  there  is  no  fixed  time,  the  law 
implies  an  agreement,  on  his  part,  to  discharge  the  cargo  within  a  reasonable  time. 

Per  Lord  HATnERLXT :  When  the  covenant  merely  engages  that  the  merchaat 
shall  with  all  dispatch,  according  to  the  custom  of  the  port,  unload  the  vessel,  he 
will  fulfil  his  contract  if  he  employs  all  the  usual  methods  of  dispatch  at  the  port. 

A  charterparty  was  entered  into  by  which  a  vessel  was  to  take  on  board  a  car^ 
of  steel  rails  and  fastenings,  and  proceed  therewith  to  the  port  of  East  London,  in 
South  Africa.  In  the  charterparty  was  this  stipulation  :  "The  cs^  is  to  be  dis- 
charged with  all  dispatch  according  to  the  custom  of  the  port"  The  discharge  of 
such  a  cargo  could  only  be  effected  there  by  a  warp  and  lighters.  These  were  under 
the  absolute  control  of  a  company,  to  which  the  governmental  authorities  had  trans- 
ferred all  their  powers.  The  company  allowed  vessels  the  use  of  the  warp  aod 
lighters  in  turn,  making  no  exception  in  favor  of  any  vessel  except  mail  steamers, 
wluch  on  arriving  were  provided  for  to  the  exclusion  of  other  vessels,  whether  of  the 
government  or  of  private  individuals.  The  ship  arrived  at  the  port,  foand  a  great 
number  of  vessels  there,  the  number  of  lighters  was  insufficient,  and  the  ship  widd 
not  obtain  its  "  turn  "  until  more  than  thirty-one  working  dnys  had  elapsed  after  its 

(»)  Affirming  31  Eng.  R.,  426. 
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arrival.     There  was  no  delay  attributable  to  the  master  or   crew  except  what  was 
thas  occasioned  by  the  custiim  of  the  port: 

Held,  that  in  this  case  the  shipowner  was  not  entitled  to  maintain  an  action  against 
the  charterer  for  demurrage. 

The  plaintiff  (the  now  appellant)  was  managing  owner  of 
the  ship  Cumberland  Lassie.  The  defendants  were  mer- 
chants who  entered  by  charterparty  into  a  contract  with  him 
by  which  the  ship  was  to  proceed  to  Barrow-in-Furness, 
and  there  load  a  cargo  of  *370  tons  of  steel  rails  and  [600 
fastenings,  with  which  it  was  to  proceed  to  East  London, 
Cape  of  Good  Hope,  "  to  discharge  at  any  safe  wharf,  where 
ships  can  always  lie  safely  afloat  .  .  .  the  cargo  to  be 
brought  to,  and  taken  from  alongside,  at  merchants'  risk 
and  expense."  The  lying-days  for  loading  were  provided 
for,  and  demurrage  for  delay  beyond  those^  lying-days  was 
to  be  £6  per  day.  On  arrival  at  the  port  of  discharge  the 
stipulation  was,  "The  cargo  is  to  be  discharged  with  all  dis- 
patch, according  to  the  custom  of  the  port."  The  ship  ar- 
rived off  East  I^ndon  on  the  31st  of  August,  1876.  East 
London  is  a  bar  harbor,  and  a  vessel  of  the  burden  of  the 
Cumberland  Lassie  could  not  cross  the  bar  until  a  consid- 
erable part  of  its  cargo  was  discharged.  The  ship  brought 
up  at  the  usual  place  of  discharge,  about  a  mile  outside  the 
bar,  on  the  1st  of  September,  1876,  being  quite  ready  to  dis- 
charge cargo  as  soon  as  the  means. and  the  custom  of  the 
port  permitted.  When  ships  arrived  at  East  London,  and 
required  to  discharge  cargo,  the  course  was  this:  The 
colonial  government  authorities  had  formerly  exercised  com- 
plete control  over  the  discharge  of  cargoes  from  vessels  ar- 
riving there.  Those  vessels  lay  outside  the  harbor,  and 
were  discharged  by  means  of  lighters  which,  by  manual 
labor,  were  worked  upon  a  warp  and  wire.  The  colonial 
government  had,  some  time  since,  transferred  all  its  interest 
and  authority  in  discharging  the  cargoes  of  vessels  arriving 
at  the  port,  to  a  company  called  the  "East  London  Land- 
ing and  Shipping  Company."  All  vessels  arriving  at  the 
port  lay  outside  the  harbor  till  they  could  use  the  warp  and 
the  lighters  employed  by  the  company.  Those  lighters 
were  worked  by  manual  labor  upon  a  warp,  which  was  itself 
inside  the  harbor,  but  was  connected  with  buoys  outside  the 
harbor.  The  company  had  only  four  lighters  fit  to  carry 
rails,  and  these  and  all  the  other  means  for  discharging  cargo 
were  under  the  absolute  control  of  the  East  London  Com- 
pany. By  the  regulations  of  that  company  each  ship  arriv- 
ing at  the  port  was  to  be  discharged  in  turn,  except  mail 
steamers,  in  favor  of  which  all  other  vessels  were  to  give 
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way  ;  but  as  to  all  other  vessels,  even  if  they  were  govern- 
ment vessels,  no  interference  on  the  part  of  the  government 
was  allowed.  When  the  Cumberland  Lassie  arrived  off  the 
port  of  East  London  there  were  many  other  vessels  (several 
601]  with  similar  *cargoes)  already  in  the  port,  and  en- 
titled by  the  existing  regulations  to  pi-ecedence  in  the  use  of 
the  warp  and  the  lighters.  The  consequence  was  that  the 
Cumberland  Lassie,  though  the  master  was  fully  prepared 
to  discharge  his  cargo,  and  was  anxious  to  do  so,  lay  idle 
oflf  the  bar  from  the  31st  of  August  to  the  6th  of  October. 
On  the  6th  of  October  he  was  allowed  to  take  his  turn,  and 
there  was  no  complaint  as  to  delay  from  that  day  until  the 
discharge  of  the  cargo.  The  action  was  brought  to  recover 
the  sum  of  C215  for  demurrage  in  respect  of  the  delay  be- 
tween the  31st  of  August  and  the  6th  of  October.  The  stipu- 
lation in  the  charterparty,  it  was  contended  for  the  plaintiff, 
made  the  defendants  liable  for  the  delay  in  discharging  the 
cargo,  while  for  the  defendants  it  was  insisted  that,  under 
the  circumstances  which  existed  here,  the  provision  for  dis- 
charging "according  to  the  custom'of  the  port,"  exempted 
the  defendants  from  any  liability  for  a  delay  which  that 
custom  itself  had  occasioned.  The  cause  was  tried  before 
Lord  Coleridge  and  a  special  jury,  on  the  12th  of  March, 
1878,  when  his  Lordship  put  the  following  questions  to  the 
jury  :  1.  Was  there  any  settled  practice  or  custom  between 
the  months  of  April  and  November,  1875,  as  to  the  unload- 
ing of  sailing  vessels,  laden  as  the  Cumberland  Lassie  was 
laden,  in  the  port  of  East  London  ?  2.  If  there  was,  was 
the  Cumberland  Lassie  unloaded  with  all  dispatch  accord- 
ing to  that  custom  ?  3.  If  there  was  no  settled  practice,  was 
the  Cumberland  Lassie  unloaded  with  all  dispatch  under  the 
circumstances  ?  The  jury  found  the  first  two  q^uestions  in 
the  affirmative,  the  third,  therefore,  became  immaterial. 
The  verdict,  on  these  findings,  was  ordered  to  be  entered  for 
the  defendants.  A  rule  for  a  new  trial  was  obtained,  and, 
after  argument,  discharged.  The  case  was  taken  to  the 
Court  of  Appeal,  and  was  heard  by  Lords  Justices  Brett, 
Cotton,  and  Thesiger,when  Lords  Justices  Brett  andThesiger 
were  of  opinion  that  the  appeal  should  be  dismissed.  Lord 
Justice  Cotton  dissented  (*).  The  appeal  was  then  broiight. 
Mr.  Butt,  Q.C.,  and  Mr.  Cohen,  Q.C.  (Mr.  Bigham  was 
with  them),  for  the  appellant:  It  is  the  clear  duty  of  the 
602]  charterer  of  a  vessel  to  take  all  *proper  means  to 
discharge  the  cargo,  and  if  he  fails  to  do  so  he  becomes  lia- 
ble for  the  delay  thus  occasioned.     That  principle  was  laid 

(»)  4  Ex.  Div.,  156 ;  81  Eng.  R.,  426. 
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down  in  express  terms  by  Lord  Ellenborough  in  Randall  v, 
Ijynch{').  In  that  case  forty  days  were  allowed  by  the 
charterparty  for  unloading,  but  the  time  taken  was  thirty- 
one  days  beyond  that  period,  and  the  delay  was  attributed 
to  the  crowded  state  of  the  London  Docks  at  that  time. 
Lord  Ellenborough  said,  ''The  question  is  wliether  the  de- 
tention of  the  ship,  arising  from  the  inability  of  the  London 
Dock  Company  to  discharge  her,  is,  in  point  of  law,  impu- 
table to  the  freighter ;  I  am  of  opinion  that  the  person  who 
hires  a  vessel,  detains  her,  if,  at  the  end  of  the  stipulated 
time,  he  does  not  restore  her  to  the  owner.  He  is  responsi- 
ble for  all  the  various  vicissitudes  which  may  prevent  him 
from  doing  so."  His  Lordship  treated  the  dock  company 
as  the  freighter's  agents  for  the  delivery  of  the  cargo,  and 
declared  that  the  freighter  was  '*as  much  responsible  for  a 
delay  arising  from  the  want  of  a  berth,  as  if  it  had  arisen 
from  tempestuotis  weather  or  any  other  cause."  In  that  case, 
therefore,  the  rule  was  expressed  which  was  in  all  respects 
applicable  here.  The  crowded  state  of  the  docks,  and  even 
the  happening  of  tempestuous  weather,  were  declared  not 
to  exempt  the  freighter  from  his  general  liability  to  procure 
the  speedy  discharge  of  the  vessel.  In  Ford  v.  Cotesworth  (') 
that  principle  was  adopted,  and  Mr.  Justice  Blackburn 
8aid(*):  "We  agree  that  whenever  a  party  to  a  contract 
undertakes  to  do  some  particular  act,  the  performance  of 
which  depends  entirely  on  himself,  so  that  he  may  choose 
his  own  mode  of  fulfilling  his  undertaking,  and  the  contract 
is  silent  as  to  time,  the  law  implies  a  contract  to  doit  within 
a  reasonable  time  under  t^e  circumstances.  And  if  some 
tinforseen  cause,  over  which  he  has  no  control,  prevents  him 
from  performing  what  he  has  undertaken  within  that  time, 
he  is  responsible  for  the  damage."  That  principle  had  been 
adopted  in  WrigJit  v.  The  New  Zealand  Shipping  Com- 
pany (*),  so  that  circumstances  not  within  the  control  of  the 
freighter  were  held  not  to  excuse  him.  The  principle  was, 
that  the  duty  to  discharge  Mepended  on  him,  and  if  [603 
he  did  not  make  special  covenants  as  to  any  interference 
with  the  performance  of  that  duty,  he  must  be  held  liable. 
The  distinction  which  was  taken  in  the  present  case  by  the 
Lord  Chief  Baron  (*)  that  '*Lord  Ellenborough  was  speak- 
ing there  of  the  duties  of  charterers  under  a  charter  party 
which  limited  the  time  for  discharging,  not  in  respect  of  a 

(»)  2   Camp.,  862,  366.     See   12  East,         (*)  Law  Rep.,  4  Q.  B.,  127;  affirmed,  6 
178.     See   also   Rodgers  v.  Forrestera,  2     Q.  B.,  646. 

Camp.,  483,  and  Bumiesicr  v.  Hodgson,  2        (')  Law  Rep.,  4  Q.  B.,  at  p.  188. 
Camp.,  488.  {*)  4  Ex.  Div.,  166  n. ;  81  Eng.  R.,  486. 

(^)  Printed  Appendix,  p.  123. 
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charterparty  containing  such  words  as  occur  here,  which 
are,  that  the  vessel  is  to  be  discharged  'with  all  dispatch 
according  to  the  custom  of  the  port'"  could  not  be  sus- 
tained. [Lord  Blackburn  :  If  he  accepted  the  lighters 
sent  and  they  were  not  suflBcient,  would  that  render  the 
freighter  liable?]  It  would;  it  was  his  duty  to  provide 
sufficient  means  for  discharging  the  cargo,  and  he  must  be 
taken  to  know  the  customs  and  mode  of  business  of  the 
port,  and  to  be  prepared  accordingly.  In  Ashcroft  v.  The 
Crow  Orchard  Colliery  Company  (*)  the  defendants,  who  had 
undertaken  ''to  load  with  the  usual  dispatch  of  the  port," 
or  to  pay  40*.  a  day  demurrage,  were  held  liable,  though 
there  were  regulations  at  the  loading  dock  prohibiting  any 
persons  from  having  more  than  three  vessels  loading  at  the 
crane  at  any  one  time,  and  so  interfered  with  the  progress 
of  the  work.  In  that  case  Tapscott  v.  Balfour  (')  had  been 
relied  on  as  showing  that  the  lay-days  commenced  only 
from  the  time  when  the  ship  was  admitted  into  the  dock, 
which  would  have  had  the  effect  of  relieving  the  charterer, 
but  the  Court  of  Queen's  Bench  did  not  adopt  that  constrnc- 
tion  of  the  charterparty,  but  described  the  stipulation  "as  a 
contract  by  the  charterer  that  he  will  load  with  the  usual 
dispatch,  and  it  is  no  answer  to  say  that  he  was  unable  to 
do  so."  In  Adams  v.  The  Royal  Mail  Steam  Packet  Com- 
party  {*)  the  charterer  agreed  to  load  a  vessel,  on  arriving  at 
Cardiff,  with  a  cargo  of  coals,  in  the  customary  manner; 
the  loading  did  not  take  place  as  agreed,  and  in  an  action 
for  demurrage  the  delay  was  held  not  to  be  excused  by  a 
strike  among  the  colliers  and  a  dispute  with  a  railway  com- 
pany along  whose  lines  the  coals  were  to  be  brought,  for 
that  these  matters,  though  beyond  the  control  of  the  char- 
terer, had  not  been  contemplated  by  either  party  when  the 
604]  charterparty  was  made,  *and  therefore  the  general 
rule  that  the  loading  must  take  place  within  a  reasonable 
time  was  adhered  to.  Here,  the  merchant  was  bound  to 
have  sufficient  lighters  ready  at  all  events.  Cunningham 
V.  Dunn  (*)  did  not  at  all  affect  the  general  rule  of  the  duty 
of  the  charterer,  for  there  both  parties  knew  of  the  Spanish 
Government's  regulation  would  prevent  the  shipment  of  the 
cargo,  and  an  application  had  been  made  to  the  government 
to  relax  it,  which  application  was  refused,  and  therefore  it 
was  the  common  fault  of  both  that  the  ship  was  dispatched 
to  make  the  attempt.     [Lord  Blackburn  referred  to  Moif 

(0  Law  Rep.,  9  Q.  B.,  640;  10  Eng.        (»)  6  C.  B.  (N.S.),  492 ;  28  L.  J.  (C.P.), 
R.,  167.  83. 

(")  Law  Rep.,  8  0.  P.,  46 ;  4  Eng.  R.,  8l6.       (*)  8  C.  P.  D.,  443  ;  80  Eng.  R.,  289. 
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V.  T/ie  Royal  Exchange  Assurance  Company  i^).]  In  Da- 
vies  V.  McYeaghi^)  Lord  Justice  Bramwell  states  the  prin- 
ciple to  be  deduced  from  all  the  cas^s  in  these  terms: 
"  When  a  ship  is  to  take  on  board  cargo  at  a  specified  place 
of  loading,  the  responsibility  rests,  not  with  her  owner,  but 
with  the  charterer,  if  the  specified  berth  is  not  in  a  fit  state 
to  receive  her  upon  her  arrival  at  the  appointed  time."  Of 
course  the  same  principle  applies  to  unloading  as  well  as 
to  loading  a  vessel.  EricJisen  v.  Barkworth  (")  was  also  re- 
ferred to.  In  Thiis  v.  Byers  (')  the  principles  now  contended 
for  were  adopted  and  acted  upon.  Even  where  the  charter- 
party  allowed  a  given  number  of  days  to  the  charterer,  it 
was  held  that  in  such  a  case  the  law  implied  a  contract,  on 
his  part,  that  from  the  time  when  the  ship  was  at  the  usual 
place  of  discharge,  he  would  take  the  risk  of  any  ordinary 
vicissitudes  which  might  occur  to  prevent  his  releasing  the 
ship  at  the  expiration  of  the  lay-days.  And  Nelson  v. 
jDa^Z  (*)  laid  down  the  rule  that  when  the  shipowner  had 
brought  the  ship  as  near  to  the  place  of  discharge  as  it 
could  safely  get,  damages  for  the  delay  which  afterwards 
occurred  in  not  getting  it  a  berth  must  fall  on  the  charterer. 
The  principle  to  be  applied  to  this  case  was  clear,  and  there 
was  nothing  to  exempt  the  charterer  from  its  operation. 

Mr.  WatJcin  Williams^  Q.C.,  and  Mr.  /.  W.  McLeod^  for 
the  respondents :  It  is  not  necessary  to  dispute  the  general 
propositions  contended  *for  on  the  other  side.  [605 
Where  nothing  is  expressed  of  course  there  may  be  differ- 
ent things  implied,  but  where  the  contract  distinctly  en- 
tered into  between  the  parties  does  express  precisely  what 
is  to  be  done,  no  mere  implications  can  aflfect  that  contract 
It  is  true  that  in  this  case  there  is  a  stipulation  ^hat  the 
**  cargo  is  to  be  discharged  with  all  dispatch,"  but  those 
words  are  immediately  qualified  by  the  added  words,  "ac- 
cording to  the  custom  of  the  port."  The  charterer  in  terms 
undertook  the  duty  which  the  numerous  cases  referred  to 
were  said,  by  implication,  to  cast  on  him,  and  he  qualified 
the  assumption  of  that  duty  by  words  which  freed  him  from 
its  strict  observance,  if  circumstances  beyond  his  control, 
namely,  the  custom  of  the  port,  rendered  him  incapable  of 
discharging  it.  Both  parties  knew  the  meaning  of  these 
words  and  agreed  to  them.  And  the  facts  of  the  case  show 
that  everything  which  it  was  in  the  power  of  the  charterer 
to  do  was  done,  and  that  in  no  way  whatever  did  the  fault 

(^)  3  M.  A  S.,  461.  («)  3  H.  &  N.,  601,  894. 

(«)  4  Ex.  D.,  266;  31  Eng.  R.,  498.  (*)  1  Q.  B.  D.,  244;  16  Eng.  R,,  808. 

(*)  12  Ch.  D.^  568. 


826  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  V. 

1880  Postlethwaite  v.  Freeland.  H.L.(E.) 

of  the  delay  rest  with  him.  Nor  was  the  delay  caused  by 
anything  over  which  he  could  possibly  exercise  any  control. 
Under  the  very  words  of  the  contract,  therefore,  he  is  free 
from  all  responsibility.  The  charterer  was  within  the  prin- 
ciple laid  down  in  Taylor  v.  Great  Northern  Railway  Com- 
pany {^)  where  the  defendant  company,  which  had  been 
prevented,  by  a  stoppage  of  the  line  occasioned  by  the  act 
of  another  company  having  running  powers  over  the  line, 
from  delivering  the  plaintiffs  goods  within  a  reasonable 
time,  was  held  to  be  exempted  from  responsibility.  ThiiB 
V.  Byers  (')  was  not  unfavorable  to  the  respondents,  for  the 
cause  of  the  delay  there  was  the  ordinary  occurrence  of  bad 
weather,  the  risk  of  which  miglit  well  be  supposed  to  be 
undertaken  by  the  charterer.  But  here  was  an  obstacle  to 
unloading,  arising  from  a  custom  of  the  port  quite  beyond 
the  power  of  the  charterer  to  prevent  or  to  remedy,  which 
must  be  taken  to  have  been  known  to  both  parties,  and  as 
to  which  by  the  very  terms  of  the  contract  he  was  agreed  to 
be  freed  from  all  responsibility. 

Mr.  Cohen^  in  reply. 
606]  *The  Lord  Chancellor  (Lord  Selborne):  My 
Lords,  the  question  in  this  case  is,  whether  demurrage  is 
payable  for  delay  in  discharging  a  cargo  of  steel  rails  at 
the  port  of  East  London  in  South  Africa,  under  the  follow- 
ing circumstances  : 

By  the  charterparty,  the  appellant's  ship  Cumberland 
Lassie  was  to  take  on  board  at  Barrow-in-Furness,  and  to 
deliver  at  East  London,  "at  anv  safe  wharf  where  ships  can 
always  lie  safely  afloat,  as  ordered  on  arrival,  or  so  near 
thereto  as  he"  (i.e.  the  master)  '*can  safely  get,"  the  cargo 
in  quesj^on,  which  was  **to  be  brought  to  and  taken  from 
alongside  at  merchants'  risk  and  exi)ense,"  and  '*  to  be  dis- 
charged with  all  dispatch  according  to  the  custom  of  the 
port."  For  the  loading  at  Barrow  a  fixed  number  of  days 
was  agreed  upon,  with  demurrage  at  a  fixed  rate  if  that  time 
was  exceeded. 

East  London  is  a  port  with  a  bar  at  its  entrance,  over 
which  ships  heavily  laden  (as  this  ship  was)  cannot  pass  till 
they  are  lightened  by  the  discharge  of  great  part  of  their 
cargo.  This  is  done  by  means  of  lighters  propelled  by  man- 
ual labor  along  a  main  rope  or  warp,  running  from  a  quay 
inside  the  harbor,  across  the  bar,  to  a  buoy  outside,  rrora 
which  they  are  hauled  to  the  ship's  side  by  means  of  branch 
warps.  The  main  warp,  and  the  whole  supply  of  lighters 
at  the  port,  were  in  the  hands  and  under  the  management 

(»)  LawJRep.,  1  C.  P.,  386.  (*)  1  Q.  B.  D.,  244;  16  Eng.  R.,  308. 
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of  the  colonial  government  till  1873,  when  they  were  trans- 
ferred by  the  government  to  a  company  called  the  East 
London  Landing  and  Shipping  Company.  It  is  stated  in 
the  appellant's  case  that  "prior  to  1873  the  warp  had  be^n 
the  property  of  the  colonial  government,  but  in  that  year  it 
was  taken  over  by  the  company."  Mr.  Jameson,  a  direc- 
tor of  the  company,  gave  evidence  to  the  eflfect  that  in  1875, 
and  for  some  time  afterwards,  they  had  a  control  over  the 
use  of  the  warp  ;  and  this  is  consistent  with  other  parts  of 
the  evidence,  particularly  where  it  is  stated  in  the  Appen- 
dix that,  when  the  company  had  once  begun  the  discharge 
of  a  vessel  they  '*  would  not  allow"  any  interference,  even 
by  the  government  surf-boats  ;  and  that  "when  the  govern- 
ment" (which  seems  to  have  reserved  to  itself  some  sort  of 
concurrent  right  with  the  company)  "had  commenced  the 
discharge  of  a  ship  they  acted  in  the  same  way."  The  com- 
pany in  1875  had  nine  lighters,  of  which  only  seven  were  in 
*working  order,  and  only  four  were  fit  to  discharge  [607 
such  a  cargo  as  that  of  the  Cumberland  Lassie,  at  the  time 
when  that  ship  arrived.  The  government  had  usually  two, 
and  appears  to  have  brought  in  three  more  about  that  time, 
or  soon  afterwards,  from  Port  Elizabeth  in  Algoa  Bay,  more 
than  150  miles  oflf,  which  was  the  nearest  port  where  any 
additional  lighters  could  have  been  obtained.  The  rails  on 
board  the  Cumberland  Lassie  were  shipped  on  account  of 
the  Crown  agents  in  the  colony  ;  but  I  do  not  find  in  the  evi- 
dence any  proof  that,  consistently  with  the  usage  of  the  port 
(as  already  described),  any  of  the  government  lighters  were, 
or  could  have  been  made,  available  for  the  discharge  of  this 
particular  cargo,  by  any  arrangements  within  the  charterers' 
power.  When  (as  happened  on  the  arrival  of  this  ship,  and 
as  seems  to  have  usually  happened  at  the  same  time  of  the 
year)  there  were  more  ships  lying  off  the  bar  than  the  light- 
ers in  the  port  could  simultaneously  discharge,  every  ship 
was  discharged  in  turn  according  to  the  order  of  its  arrival, 
as  reported  at  the  port  office ;  one  lighter  per  diem  being 
sent  to  it  on  every  working  day,  till  the  ship  could  cross  the 
bar.  If  no  lighter  was  ready,  suitable  for  the  particular 
cargo,  the  ship  might  lose  its  turn  for  the  day;  which,  how- 
ever, did  not  happen  in  this  particular  case. 

There  were  twenty-four  working  days  during  which  the 
Cumberland  Lassie  lay  idle  off  the  bar  at  East  London,  from 
the  31st  of  August  to  the  6th  of  October,  1875,  ready  (as  far 
as  the  master  was  concerned)  to  discharge  the  cargo,  but 
prevented  from  doing  so  by  the  priority  in  the  use  of  the 
warp,  and  of  the  lighters  then  available  at  the  port,  allowed 
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by  the  custom  of  the  port  to  ships  which  had  prpviously 
arrived  there.  This  ship's  turn  came  on  the  6th  of  October ; 
and  no  complaint  is  made  of  any  subsequent  delay.  The 
question  before  your  Lordships  is,  whether  demurrage  is 
payable  for  detention  there  during  those  twenty-four  work- 
ing days  1  At  the  trial  before  Lord  Coleridge,  a  verdict  was 
given  for  the  defendants,  the  charterers,  under  the  direction 
of  that  learned  judge.  A  rule  nisi  was  obtained  for  a 
new  trial ;  but  this,  after  argument,  was  discharged  by  the 
Lord  Chief  Baron  and  Mr.  Justice  Hawkins,  sitting  as  a 
divisional  court.  Their  judgment  was  affirmed  by  a  major- 
ity (Lords  Justices  Brett  and  Thesiger)  in  the  Court  of 
Appeal ;  Lord  Justice  Cotton  dissenting.  The  appeal 
60o]  *to  your  Lordships  is  from  that  decision,  and  my 
opinion  is  that  the  judgment  appealed  from  ought  to  be 
amrmed. 

There  is  no  doubt  that  the  duty  of  providing,  and  making 
proper  use  of,  sufficient  means  for  tne  discharge  of  cargo, 
when  a  ship  which  has  been  chartered  arrives  at  its  destina- 
tion and  is  ready  to  discharge,  lies  (generally)  upon  the 
charterer.  If,  by  the  terms  of  the  charterparty,  he  has 
agreed  to  discharge  it  within  a  fixed  period  of  time,  that  is 
an  absolute  and  unconditional  engagement,  for  the  non-per- 
formance of  which  he  is  answerable,  whatever  may  be  the 
nature  of  the  impediments  which  prevent  him  from  perform- 
ing it,  and  which  cause  the  ship  to  be  detained  in  his  service 
beyond  the  time  stipulated.  If,  on  the  other  hand,  there  is 
no  fixed  time,  the  law  implies  an  agreement  on  his  part  to 
discharge  the  cargo  within  a  reasonable  time ;  that  is,  as 
was  said  by  Mr.  Justice  Blackburn,  in  Ford  v.  Cotesworth{'\ 
*'a  reasonable  time  under  the  circumstances."  Diflficult 
questions  may  sometimes  arise  as  to  the  circumstances  which 
ought  to  be  taken  into  consideration  in  determining  what 
time  is  reasonable.  If  (as  in  the  present  case)  an  obligation, 
indefinite  as  to  time,  is  qualified  or  partially  defined  oy  ex- 
press or  implied  reference  to  the  custom  or  practice  of  a  par- 
ticular port,  every  impediment  arising  from  or  out  of  that 
custom  or  practice,  which  the  charterer  could  not  have  over- 
come by  the  use  of  any  reasonable  diligence,  ought  (I  think) 
to  be  taken  into  consideration. 

These  distinctions  are  well  illustrated  by  three  cases  in 
Campbell's  Reports,  which  were  referred  to  in  the  arguments 
at  your  Lordships'  bar.  In  RaiidaU  v.  Lynch  ('),  the  char- 
terer was  held  liable  for  demurrage,  a  particular  time  being 
fixed  by  the  charterparty  for  the  discharge  of  the  cargo.    In 

(>)  Law  Bep.,  4  Q.  B.,  127 ;    6  a  B.,  644.  («)  2  Camp.,  862 ;  12  East.  179. 
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Rodgefi^s  v.  i^brr^^^er^  (')  (where  the  contract  was  to  dis- 
charge the  ship  '*  within  the  usual  and  customary  time  for 
unloading  such  a  cargo"),  and  in  Burmester  v.  Hodgson  (•) 
(where  the  court  thought  this  to  be  the  contract  which  the 
law  ought  to  imply  from  the  terms  of  the  charterparty),  the 
charterer  was  held  not  liable  for  demurrage.  In  all  those 
three  cases  the  circumstances  which  caused  the  detention  of 
*the  ships  were  the  same,  viz.,  the  crowded  state  of  [609 
the  London  Docks,  in  which  the  ships  were,  by  act  of  Par- 
liament, obliged  to  unload. 

If  your  Lordships  should  agree  that  the  present  appeal 
ought  to  be  dismissed,  you  will,  I  think,  be  adhering  to  the 
principle  of  Rodaers  v.  Forresters  {')  and  Burmester  v. 
Modgson  ("),  which  does  not  appear  to  me  to  be  inconsistent 
with  that  of  the  later  authorities.  Two  recent  cases  were 
much  relied  upon  in  the  argument  of  the  appellant's  coun- 
sel at  your  Lordships'  bar:  Ford  v.  Coiesworthi^)  and 
Wright  V.  The  New  Zealand  Shipping  Company  (*).  That 
of  Ford  V Gotesmorthi^)  is,  I  think,  perfectly  consistent  with 
the  earlier  cases.  The  judgment  of  the  Court  of  Error 
turned  upon  a  ms  major^  which  the  court  held  to  have  im- 
peded the  master  of  the  ship,  as  well  as  the  agent  of  the 
charterer,  from  performing  his  part  in  the  discharge  of  the 
vessel.  But  at  the  trial  the  jury  was  told  by  the  Lord  Chief 
Justice  of  England  (in  my  opinion  correctly,  nor  do  I  per- 
ceive that  the  Court  of  Error  thought  otherwise)  that  *'the 
question  whether  the  time  was  reasonable  or  unreasonable 
ought  to  be  judged  with  reference  to  the  means  and  facilities 
available  at  the  port,  and  to  the  facilities  and  course  of  busi- 
ness at  the  port."  In  the  other  case  ( Wright  v.  The  New 
Zealand  Shipping  Company^  Limited  (*),  which  is  at  first 
sight  much  more  favorable  to  the  appellant,  there  were  spe- 
cial circumstances  on  which  the  decision  might  very  well 
have  been  founded,  but  to  which  (as  it  does  not  appear  to 
me  to  have  been,  in  fact,  founded  upon  them)  I  do  not  more 
particularly  refer^  The  distinctions  between  that  case  and 
the  present  (whether  the  doctrine  laid  down  in  it  can  be  sup- 
ported, or  not),  are,  that  there  no  express  reference  was 
made  in  the  contract  to  the  custom  of  the  port,  and  that,  if 
such  a  reference  ought  to  have  been  implied,  no  custom  or 
other  circumstances  existed,  which  would  have  made  it  im- 
possible for  the  charterer,  by  the  use  of  reasonable  diligence, 
to  provide  himself  with  lighters  for  the  discharge  of  the 

2  Camp..  483.  (»)  Law  Rep.,  4  Q.  B.,  127;    5  Q.  B., 

2  Camp.,  488.  544. 

(*)  4  E3i^  D.,  166  n. ;  81  Eng.  R.,  436. 
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cargo  earlier  than  he  did.  What  the  Lords  Justices  in  that 
case  held  was  (in  Lord  Justice  Cotton's  words)  that  '*aii 
610]  ^obligation  was  imposed  upon  the  charterer  of  pro- 
viding at  the  port  of  discharge  suf&cient  appliances  of  the 
kind  ordinarily  used  at  the  port ;"  and  it  was  expressly 
added  that  he  would  not  have  been  bound  to  provide  appli- 
ances which  were  not  in  use  there,  but  which  might  be  in 
use  at  other  ports. 

In  the  present  case  it  appears  to  me  to  be  the  true  result 
of  the  evidence  that  the  Cumberland  Lassie  was  discharged 
*' with  all  dispatch  according  to  the  custom  of  the  port." 
In  the  construction  of  this  contract,  I  think  that  the  words 
"according  to  the  custom,"  &c.,  ought  to  be  read  in  connec- 
tion with  the  word  ''dispatch."  Looking  at  the  natural 
conditions  and  the  rules  of  the  port,  its  distance  from  any 
other  port,  the  necessity  for  the  use  of  the  warp,  and  the 
control  over  the  warp  possessed  by  the  East  London  Land- 
ing and  Shipping  Company,  I  do  not  think  that  the  insuffi- 
ciency of  the  number  of  lighters  available  to  discharge 
simultaneously  all  the  ships  lying  outside  the  bar  of  East 
London,  when  the  Cumberland  Lassie  arrived  there,  can  be 
regarded  as  an  impediment  to  the  due  discharge  of  that 
ship,  collateral  to  or  separable  from  the  custom  and  practice 
of  the  port,  against  which  the  charterers  ought  to  have  pro- 
vided, or  for  which  they  ought  (as  between  themselves  and 
the  shipowner)  to  be  held  responsible. 

I,  therefore,  propose  to  your  Lordships  to  dismiss  the  pres- 
ent appeal  with  costs. 

Lord  Hatherley  :  The  appellant  was  the  owner  of  the 
ship  called  the  Cumberland  Lassie,  and  as  such  chartered 
lier  to  the  respondents,  the  Preelands,  by  a  charterparty 
dated  the  28th  day  of  April,  1875. 

The  ship  was  to  proceed  to  Barrow  in-Furness,  and  to  take 
on  board  a  cargo  of  steel  rails  and  fastenings,  and  to  proceed 
to  East  London  (Cape  of  Good  Hope)  "  to  discharge  at  any 
safe  wharf  where  ships  can  always  lie  safely  afloat  as  ordered 
on  arrival,  or  as  near  thereunto  as  she  can  safely  get,  and 
there  deliver  the  same." 

The  document  contained  the  following  provisions:  "The 
cargo  to  be  brought  to,  and  taken  from  alongside  at  mer- 
chants' risk  and  expense."  "Twelve  running  days,  Sun- 
days and  holidays  excepted,  are  to  be  allowed  the  merchants, 
611]  it'  the  ship  is  not  sooner  *di8patched  for  loading  the 
cargo  as  above,  any  days  on  demurrage  over  and  above  the 
said  lying-days  at  £5  per  day." 
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*'The  cargo  is  to  be  discharged  with  all  dispatch  accord- 
ing to  the  custom  of  the  port." 

Now  the  facts  proved  in  evidence  are,  that  East  London 
is  a  bar  harbor,  requiring  great  care  and  attention  in  unload- 
ing vessels,  because  they  cannot  safely  carry  on  the  opera- 
tion until  the  vessel  to  be  unloaded  has  been  lightened  of  a 
great  part  of  its  cargo  by  means  of   lighters,  which   are 

Siided  across  the  reef  into  the  harbor,  by  a  process  of  warp- 
g  along  a  hawser  taken  over  the  reef  to  which  other  ropes 
are  fastened.  The  supply  of  lighters  appears  to  be  scarcely 
adequate  to  the  need,  when  there  are  many  ships  to  be  at- 
tended to,  and  it  is  in  evidence  that  in  the  autumn  months, 
when  there  are  sometimes  (as  was  the  case  in  this  instance) 
thirteen  ships  to  be  attended  to,  Mr.  Walker,  a  retired  har- 
bor-master, says  that  three  months  would  be  required  for 
discharging  a  ship  of  the  size  and  laden  with  a  cargo  like 
the  Cumberland  Lassie.  This  scarcity  of  lighters  seems  to 
arise  from  a  practical  monopoly  of  the  lighters  and  the 
warping-rope,  the  business  of  unloading  having  been  con- 
ducted by  the  government  originally,  but  afterwards  by  a 
company,  which  bought  the  concern  from  the  government. 

As  a  consequence  of  the  supply  of  lighters  dot  being  ade- 
quate to  the  discharge  of  all  vessels  as  they  arrive,  there 
has  arisen  a  custom,  or  rather  usage,  of  the  port  by  which 
any  vessel  arriving  is  marked  for  its  turn  according  to  the 
arrival,  but  with  a  preference  to  government  mail  steamers. 

It  appears  that  the  Cumberland  Lassie  was  unloaded  in 
the  usual  way,  and  that  the  days  occupied,  including  those 
in  which  it  had  to  wait  for  its  turn  (being  the  days  in  ques- 
tion in  this  suit),  were  not  more  than  the  number  of  days 
usually  occupied  during  the  period  of  the  year  by  vessels 
of  its  size  and  burden. 

It  appears  to  me  from  the  evidence  and  the  cases  cited  at 
the  bar,  that  the  charterers  (the  respondents)  have  not  been 
in  any  default  in  respect  to  the  engagements  entered  into  on 
their  part  in  the  charterparty,  viz.,  "to  discharge  the  ship 
with  all  dispatch  according  to  the  custom  of  the  port." 

The  cases  show  that  when  a  specific  time  is  named,  either 
in  *words  or  by  necessary  implication,  the  party  who  [612 
has  contracted  to  unload  a  ship  within  the  time  must  bear 
the  loss  occasioned  by  any  excess  of  time,  although  the  de- 
lay was  not  occasioned  by  any  default  on  his  part ;  for,  as 
was  said  by  Lord  Tenterden  in  his  work  on  Shipping  (in  a 
passage  quoted  by  Mr.  Justice  Blackburn  in  delivering  the 
judgment  of  the  Court  of  Queen's  Bench  in  Ford  v.  Cotes- 
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worth  ('),  '*  he  has  engaged  that  it  shall  be  done."  But  all 
that  is  engaged  to  be  done  here  "is  to  proceed  with  all  dis- 
patch according  to  the  custom  of  the  port."  Such  an  en- 
gagement might  not,  perhaps,  excuse  the  merchant  from 
the  consequences  of  any  unusual  accident  arising  to  delay 
the  discharge  of  the  vessel  beyond  the  customary  time  of 
discharge :  see  Barker  v.  Hodgson  (•),  cited  also  in  Ford  v. 
Cotesworth  (*),  because  the  merchant  has  contract4?d  that  the 
discharge  shall  take  place  within  a  given  time,  viz.,  that  dl 
the  usual  period  for  discharge  of  a  like  vessel  in  that  par- 
ticular port,  and  the  shipovirner  is  entitled  to  have  bis  ship 
back  at  the  expiration  of  that  time  or  to  be  paid  demurrage, 
whatever  be  the  cause  of  delay.  But  when  the  contract 
merely  engages  that  the  merchant  shall  with  all  dispatch, 
according  to  the  custom  of  the  port,  unload  the  vessel,  he 
will  be,  as  it  appears  to  me,  fulfilling  his  contract  if  be  em- 
ploys all  the  usual  methods  of  dispatch,  and  especially  the 
warps  and  lighters  usually  so  employed,  and  especially  also, 
when,  in  fact,  a  dispatch  was  obtained  as  great  as  in  the  case 
of  any  other  ship  of  the  same  size  and  burden. 

I  do  not  think  that  the  merchant  has  engaged  that  he  will 
nse  any  other  means  of  dispatch  than  those  used  habitually 
at  the  port.  It  is  suggested  that  he  should  have  taken  care 
that  the  supply  of  lighters  should  be  adequate  without  de- 
lay to  attend  to  his  ship ;  but  this  would  be  to  adopt  a  course 
which  there  is  no  evidence  that  anybody  frequenting  the 
port  ever  adopted.  So  far  is  that  from  being  the  case  that 
no  ship  is  shown  ever  to  have  adopted  any  othet  course 
than  that  which  was  used  by  the  defendants,  nor  has  the 
argument  suggested  any  usual  course  as  having  been  omit- 
ted by  the  merchant,  which  will  also  be  a  course  coinciding 
with  the  usage  of  the  port.  Any  other  course  would  be  out- 
side the  contract,  and  \i  it  failed,  as  it  probably  might  when 
613]  *adopted  for  the  first  time,  the  consequent  result 
would  be  a  breach  of  the  existing  contract  to  which  the  de- 
murrage might  be  attributed.  The  course  taken  as  to  turns 
seems  to  me  part  of  the  usage.  I  agree,  therefore,  with 
the  Lord  Chancellor  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Blackburn  :  My  Lords,  the  question  in  this  case, 
in  my  mind,  depends  on  what,  on  the  true  construction  of 
the  ordinary  clause  in  a  charterparty,  **the  cargo  to  be 
brought  to  and  taken  from  alongside  at  merchant's  risk  and 
expense,"  is  the  extent  of  the  implied  undertaking  on  the 
part  of  the  merchant  to  provide  lighters  or  other  appliances 

(»)  Law  Rep.,  4  Q.  B.,  186.  (»)  8  M.  4  S.,  269. 
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for  taking  the  cargo  from  alongside.  The  parties  to  the 
charterparty  may,  by  any  stipulations  they  please,  alter  the 
tindertaking  which  would  otherwise  be  implied ;  but  ia 
the  charterparty  now  before  this  House  I  think  they  have 
not  done  so.  The  only  other  reference  to  the  discharge  of 
cargo  is,  *' the  cargo  is  to  be  discharged  with  all  dispatch 
according  to  the  custom  of  the  port."  I  do  not  think  that 
this  alters  the  question,  as  the  express  reference  to  the  cus- 
tom of  the  port  of  discharge  is  no  more  than  would  be  im- 
plied. For  I  take  it  that  a  charterparty  in  which  there  are 
stipulations  as  to  loading  or  discharging  cargo  in  a  port, 
is  always  to  be  construed  as  made  with  reference  to  the  cus- 
tom of  the  port  of  loading  or  discharge,  as  the  case  may  be. 
See  Hudson  v.  Ede{^)y  though  it  was  expressly  found  ia 
that  case  that  the  shipowner  and  his  broker  were  not  aware 
of  the  usage.    In  the  case  of  Wright  v.  New  Zealand  Com- 

£any{%  the  judges  of  appeal  were  of  opinion,  as  Bramwell, 
.J.,  expresses  it,  that  the  merchants  were  bound  *'  to  have 
lighters  ready  to  discharge  her  forthwith,  and  were  not  en- 
titled to  excuse  the  omission  on  the  ground  that  at  the  port 
of  discharge  there  was  only  a  certain  number  of  lighters, 
and  when  the  plaintiffs  vessel  arrived,  other  ships  belong- 
ing to  other  persons  required  those  lighters,  and  the  defend- 
ants got  lighters  for  unloading  the  cargo  as  soon  as  they 
could.  '*To  my  mind"  says  he,  ''those  circumstances  afford 
noanswer  to  the  ^plaintiff's  complaint;  the  defendants  [614 
having  undertaken  to  unload  the  vessel  were  bound  to  be 
ready  to  do  it,  and  to  finish  it  within  a  reasonable  time." 
And  the  other  members  of  the  court  express  the  same  idea. 

I  think  that  if  the  true  construction  of  the  clause,  ''cargo 
to  be  brought  to  and  taken  alongside  at  merchant's  risk  and 
expense,"  is  that  the  merchant  undertakes  to  be  ready  with 
lighters  to  discharge  the  vessel,  the  subsequent  clause  in- 
serted in  this  charterparty  for  the  shipowner's  benefit  that 
*'  the  cargo  is  to  be  discharged  with  all  dispatch  according 
to  the  custom  of  the  port,"  could  not  have  been  intended  to 
relieve  him  from  that  undertaking.  But  the  question  now 
to  be  decided,  as  I  think,  is,  whether  there  is  an  undertaking 
to  that  extent. 

The  facts  which  are  suflScient  to  raise  the  question  in  the 
present  case  are  few,  and  are  not  in  dispute.  By  the  char- 
terparty between  the  plaintiff,  as  managing  owner  of  the 
Cumberland  Lassie,  and  the  defendant,  the  ship  was  to  pro- 
ceed to  Barrow-in-Furness,  and  there  load  a  cargo  of  steel 

(>)  Law  Rep.,  2  Q.  B.,  666;  affirmed,  («)  Law  Rep.,  4  Ex.  D.,  165,  n.;  81 
L.  R.,  8  Q.  B.,  412.  Eng.  R.,  486. 
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rails  and  fastenings,  **and  being  so  loaded  shall  therewith 
proceed  to  East  Liondon,  Cape  of  Good  Hope,  to  discbarge 
at  any  safe  wharf  where  ship  can  always  lie  safely  afloat,  as 
ordered  on  arrival,  or  so  near  thereunto  as  she  can  safely 
get,  and  there  deliver  the  same,  on  being  paid  freight  as 
follows."  *  «  *<  The  cargo  to  be  brought  to  and  taken  from 
alongside  at  merchant's  risk  and  expense." 

''Twelve  running  days,  Sundays  and  holidays  excepted, 
are  to  be  allowed  the  said  merchants  (if  the  ship  is  not  sooner 
dispatched)  for  loading  the  cargo  as  above.  Any  days  oa 
demurrage  over  and  above  the  said  lying-days  at  live  pounds 
iper  day.  The  cargo  is  to  be  discharged  with  all  dispatch 
according  to  the  custom  of  the  port." 

The  ship  sailed  with  the  cargo  on  board,  and  arrived  oflE 
East  London  on  the  31st  of  August,  1875.  East  London  is 
a  bar  harbor,  and  a  vessel  of  the  burthen  of  the  ship  in  ques- 
tion could  not  cross  that  bar  until  a  considerable  part  of  the 
cargo  was  discharged ;  and  it  is  not  disputed  that  the  Cum- 
berland Lassie  brought  up  at  the  usual  place  of  discharge, 
about  a  mile  outside  the  oar,  and  was  there  on  the  first  of 
September,  1875,  and  there  remained  with  the  captain  and 
615]  crew  ready  to  do  their  part  in  ^discharging  the  cargo 
as  soon  as  any  lighter  came  alongside.  No  lighter  came 
alongside  till  the  6th  of  October.  The  plaintiffs  the  shipown- 
ers can  in  no  way  be  considered  the  authors  of  this  delay, 
which,  prima  facie  at  least,  was  an  unreasonable  time  to 
keep  the  ship  waiting  for  lighters ;  and  the  question  seems 
to  me  to  be  whether  the  merchants  are  to  be  considered  the 
authors  of  this  delay,  or,  in  other  words,  whether  they,  the 
respondents,  showed  a  sufficient  excuse  for  this  delay.  The 
facts  proved  seem  to  be  not  disputed. 

It  appears  that  the  colonial  government  had  laid  down  a 
warp,  which  was  anchored  inside  the  bar  in  the  river,  and 
carried  across  the  bar  and  anchored  outside  to  a  buoy;  and 
this  warp  had  been  made  over  to  a  company  called  the  East 
London  Shipping  and  Landing  Company.  The  lighters  in 
use  at  the  port  are  decked  boats  fitted  with  two  horns,  and 
by  placing  the  warp  between  these  horns  and  along  the  deck 
the  crew  of  the  lighter  are  enabled  to  warp  the  vessel  oat 
across  the  bar  to  the  buoy  outside. 

From  the  buoy  the  lighter  is  taken  to  the  ship,  being  hauled 
either  by  lines  sent  from  the  ship,  or,  sometimes,  by  tugs. 
The  loaded  lighter  is  brought  back  to  the  buoy,  and  then 
warped  back  over  the  bar.  Lighters  cannot  be  thus  taken 
across  the  bar  by  means  of  the  warp  except  when  the  weather 
permitted  it  to  be  used.     But  between  the  1st  of  September 
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and  the  6th  of  October  there  were  twenty-live  days  in  which 
the  warp  could  be  worked. 

The  company  had  only  four  lighters  there  fit  to  carry 
rails;  the  government  authorities  there,  who  were  the  con- 
signees of  the  railway  iron,  obtained  three  more  ;  so  that 
there  were  seven  in  all ;  and  it  is  not  in  dispute  that,  as  far 
as  concerned  the  use  of  the  warp,  more  lighters  could  have 
been  utilized  if  they  had  been  there.  There  were  waiting 
for  discharge  thirteen  ships  which  had  arrived  before  the 
Cumberland  Lassie.     The  seven  available  ligtters  were  ap- 

gropriated  to  the  ships  in  turn  as  they  had  arrived,  and  the 
umberland  Lassie  did  not  get  her  turn  till  so  many  of  those 
thirteen  were  discharged  as  to  set  a  lighter  free. 

The  discharge  of  the  ships  previously  in  port  was  pro- 
ceeded with  as  rapidly  as  was  possible  with  that  limited  num- 
ber of  lighters.  But  if  there  had  been  either  fewer  ships 
waiting,  or  more  lighters  available,  this  ship  would  not  have 
been  kept  so  long.  There  was  *evidence  that  the  num-  [616 
ber  of  tne  ships  was  unusually  great,  owing  to  the  fact  that 
the  railway  material  was  then  being  discharged. 

The  counsel  for  the  appellants  did  not,  at  your  Lordships' 
bar,  think  it  necessary  or  desirable  to  enter  farther  into  the 
facts,  as,  if  the  delay  in  the  beginning  to  unload  was  not  ex- 
cused, the  verdict  for  the  defendant  ought  not  to  stand. 

The  case  came  on  for  trial  on  the  13th  of  March,  1878,  be- 
fore Lord  Coleridge  and  a  special  jury.  The  jurors  were 
told,  and  I  think  quite  correctly,  that  "custom  "  in  the  char- 
terparty  did  not  mean  custom  in  the  sense  in  which  the  word 
is  sometimes  used  by  lawyers,  but  meant  a  settled  and  estab- 
lished practice  of  the  port,  and  it  was  then  left  to  them  to  say 
whether  there  was  such  an  established  custom,  and  if  the 
Cumberland  Lassie  was  unloaded  with  all  dispatch  under 
the  circumstances.  And  in  leaving  this  to  the  jury  he  told 
them  in  effect  that  they  were  to  take  into  account  the  cir- 
cumstances as  they  were,  though  the  number  of  ships  was 
unusually  great,  and  the  number  of  available  lighters  fewer 
than  could  have  been  worked  by  the  warp.  I  should  ob- 
serve that  it  appears  to  be  clear  that  no  lighters  could  have 
been  obtained  from  any  other  port  in  a  less  time  than  was 
occupied  in  discharging  the  ships  that  had  arrived  before 
the  Cumberland  Lassie ;  so  that  no  question  was  raised  as  to 
whether,  if  there  had  been  such,  the  merchant  ought  to  have 
obtained  them.  The  only  question  raised  on  the  facts  was 
that  on  which  Lord  Coleridge  thus  directed  the  jury.  It  is 
not  disputed  that  if  the  direction  was  right,  the  veMict  for 
the  defendant  was  justified.     It  seems  to  me  clear  that  if  the 
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view  of  the  law  afterwards  laid  down  by  Bramwell  and  Cot- 
ton, L.JJ.,  and,  I  am  inclined  to  think,  as  reported,  by 
Thesiger,  L.J.,  Blso^'in  Wrighty.  New  Zealand  Company  {^\ 
is  correct,  this  was  a  misdirection. 

The  present  cause  was  brought  before  the  Court  of  Ap- 
peal, then  consisting  of  Brett,  Cotton,  and  Thesiger,  L.  JJ., 
shortly  after  that  court,  then  consisting  of  Bramwell,  Cotton 
and  Thesiger,  L.JJ.,  had  given  judgment  in  Wright  v.  New 
Zealand  Gompany{^).  Cotton,  L.J.,  adhered  to  the  view  of 
the  law  he  had  taken  in  that  case,  and  thought  there  should 
be  a  new  trial.  Thesiger,  L.  J.,  distinguished  the  cases,  not 
617]  to  my  mind  successfully,  and  thought  *the  direction 
in  the  present  case  right ;  and  as  Brett,  L.  J.,  agreed  with 
him,  judgment  was  given  for  the  defendant  The  appeal  is 
against  that  judgment. 

As  the  two  decisions — that  in  the  present  case  and  in 
Wright  V.  New  Zealand  Company  (') — were  almost  contem- 
poraneous, and  were  on  applications  for  new  trials  in  cases 
tried  at  the  same  assizes,  and  almost  contemporaneously,  I 
think  this  must  be  treated  as  an  appeal  from  both  these  cases ; 
so  that  your  Lordships  have  the  opinions  of  Bramwell  and 
Cotton,  L.JJ.,  on  one  side,  and  Brett  and  Thesiger,  L.JJ., 
on  the  other, — a  balance  of  authority  as  nearly  equal  as 
could  well  be.  It  is  very  singular,  considering  how  long 
charterparties  having  a  clause  in  this  form  have  been  in  use, 
that  there  should  be  no  direct  authority  on  the  subject ;  but 
so  it  is.  At  least  the  counsel  at  your  Lordships'  bar  were 
able  to  cite  none,  and  I  have  not  been  able  myself  to  dis- 
cover any.  It  is  almost  as  singular  that  the  question  should 
at  last  have  been  raised  in  two  cases  almost  at  the  same  time, 
and  that  the  Court  of  Appeal  should  be  equally  divided  in 
opinion.  I  think  your  Lordships  must  decide  on  analogy 
to  other  cases,  and  on  general  principles  of  law ;  and  though 
I  have  felt,  and  still  feel,  that  there  is  a  great  deal  to  be  said 
in  favor  of  the  law  taken  by  those  judges  who  are  in  favor 
of  the  appellants,  I  have  come  to  the  conclusion  that  the 
ruling  of  Lord  Coleridge  and  the  judgment  below  were  right, 
and  that  this  appeal  should  be  dismissed  with  costs. 

As  the  merchant,  if  not  himself  resident  at  the  port  of  dis- 
charge, at  all  events  has  a  consignee  and  correspondent  there 
resident,  he  presumably  knows  all  about  the  means  and  ap- 
pliances for  discharging  a  ship  there  better  than  the  ship- 
owner. It,  therefore,  seems  very  reasonable  that  the 
shipowner  in  making  his  bargain  should  require  the  mer- 
chant to  make  an  estimate  of  the  probable  time  of  discharg- 

(»)  4  Ex.  Div.,  165  n. ;  81  Eng.  R.,  436. 
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in^  the  ship,  and  take  on  himself  the  risk  of  that  time 
being  exceeded ;  and  then  the  shipowner  can  fix  the  pay- 
ment he  is  willing  to  take  with  reference  to  this;  and  this 
has  long  been  done  by  providing  lay-days  and  demurrage 
days  for  the  discharge. 

In  the  last  edition  of  Abbott  on  Shipping  published  while 
Lord  *Tenterden  was  living,  it  is  said  (*),  *'  The  usual  [618 
clauses  purporting  that  it  is  covenanted  and  agreed  by  and 
between  the  parties  that  a  specified  number  of  days  shall 
be  allowed  for  loading  and  unloading,  and  that  it  shall  be 
lawful  to  detain  the  vessel  for  those  purposes  a  farther  speci- 
fied time  on  payment  of  a  daily  sum,  constitute  a  contract 
on  the  part  of  the  freighter  that  he  will  not  detain  the  ship 
for  those  purposes  beyond  the  two  designated  periods ;  and 
if  he  does  so  detain  her,  he  is  liable  to  an  action  on  the  con- 
tract, in  the  form  adapted  to  the  nature  of  the  instrument. 
If  a  ship  be  so  detained,  the  daily  rate  of  demurrage  men- 
tioned in  the  charterjjarty  will  in  general  be  the  measure  of 
the  damages  to  be  paid ;  but  it  is  not  the  absolute  or  neces- 
sary measure;  more  or  less  may  be  payable  as  justice  may 
require,  regard  being  had  to  the  expense  and  loss  incurred 
by  the  owner ;  and  the  amount  must  be  settled  by  a  jury  if 
the  parties  cannot  agree.  And  where  the  time  is  thus  ex- 
pressly ascertained  and  limited  by  the  terms  of  the  contract, 
the  merchant  will  be  liable  to  an  action  for  damages  if  the 
thing  be  not  done  within  the  time,  although  this  may  not  be 
attributable  to  any  fault  or  omission  on  his  part,  for  he  has 
engaged  that  it  shall  he  done,^^  These  last  words  are  put  in 
italics  by  Lord  Tenterden.  It  still  remains  the  more  usual 
form  of  charterparty  to  insert  lay-days  and  demurrage  days. 
In  many  of  the  cases  cited  on  the  argument  at  the  bar  the 
charterparties  were  of  this  nature,  and  the  question  only 
was  whether  the  lay-days  had  begun  to  run.  Tapscott  v.  Bal- 
four (^)  was  of  this  nature ;  for  though  the  charterparty  did 
not  name  a  specific  number  of  days,  it  provided  that  the  ship 
was  *'to  be  loaded  by  the  defendants  at  the  rate  of  100  tons 

Eer  working  day;"  and  as  the  burden  of  the  ship  was 
nown,  and  id  certum  est  quod  certum  reddi  potest^  this  was 
equivalent  to  naming  a  certain  number  of  days.  No  ques- 
tion could  have  been  made,  if  there  had  been  lay-days  in 
the  present  charterparty,  that  they  would  have  begun  to  run 
on  tne  1st  of  September. 
Neither  does  Thiis  v.  Byers  (")  bear  on  the  present  case. 

O  6th  ed.,  p.  180.  («)  Law  Rep.,  8  C.  P.,  46;  4  Eng.  R.,  316. 

(»)  1  Q.  B.  D.,  244 ;  16  Eng.  R.,  308. 
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The  judges  there  say,  ''We  took  time  to  look  into  theaa- 
thonties,  and  are  of  opinion  that  where  a  given  number  of 
days  is  allowed  to  the  charterer  for  unloading,  a  contract  ii 
619]  implied  on  his  part  that  *from  the  time  when  the  ship 
is  at  the  usual  place  of  discharge,  he  will  take  the  risk  of 
any  ordinary  vicissitudes  which  may  occur  to  prevent  him 
releasing  the  ship  at  the  expiration  of  the  lay-days."  Had 
there  been  lay-days  in  this  case,  that  would  have  had  a 
bearing  on  the  question  whether  the  days  on  which  the 
weather  prevented  lighters  from  crossing  the  bar  were  to  be 
reckoned  as  lay-days  or  not.  The  parties  can  by  express 
agreement  prevent  any  dispute  as  to  this,  as  was  done  in 
Hudson  V.  Ede  (*),  though,  as  that  case  shows,  they  may, 
unless  they  are  cautions,  produce  results  which  they  aid  not 
anticipate. 

But,  for  whatever  reason,  the  parties  who  framed  thechar- 
terparty  in  this  case,  and  that  in  the  case  of  Wright  v.  NtiD 
Zealand  Company  (*),  did  not  choose  to  have  lay-days  for 
the  discharge  of  the  vessel,  and  consequently  it  is  left  to  the 
court  to  say  what  is  the  contract  implied  by  law,  not  qual- 
ified in  any  way  in  the  charter  party  in  Wright  v.  NefiD  Zea- 
land Company  {^\  and  in  the  present  case  only  qualified,  if 
at  all,  by  the  provision  that  the  cargo  is  to  be  dischai^ed 
with  all  dispatch  according  to  the  custom  of  the  port.  The 
strongest  argument  in  favor  of  the  appellants  is,  I  think, 
this:  ''Is  not  the  freighter,"  says  Lord  Ellenborongh  in 
Barker  v.  Hodgson  {^)^  "  the  adventurer  who  chalks  out  the 
voyage,  and  is  to  furnish,  at  all  events,  the  subject-matter 
out  of  which  the  freight  is  to  accrue."  And  on  this  princi- 
ple it  was  held  in  that  case,  and  has  been  held  in  several 
others,  that  there  is  an  absolute  contract  on  his  part  to  fur- 
nish a  cargo,  and  that  he  is  bound  to  pay  damages  if  it  be- 
comes impracticable  to  do  so  ;  though  it  would  be  otherwise 
if  it  became  illegal  to  do  so.  The  cases  of  Adams  v.  Royal 
Mail  Steam  Company  (*),  and  Kearon  v.  Pearson  ('),  pro- 
ceed on  this  principle.  The  parties  may  and  often  do  pro- 
vide by  express  qualification  that  strikes,  quarantine,  or 
other  impeaiments  shall  excuse  the  merchant.  And  per- 
haps the  same  effect  may  be  produced  if  it  appear  that  the 
contract  was  framed  with  reference  to  any  particular  state 
uf  lUings:  Harris  v.  Dreesm/in{*),    I  am  not  aware  of  any 

(V)  Law  Rep.,  2  Q.  B.,  566.  (<)  6  C.  B.  (N.&),  492;  28  L.  J.  (CJ*.). 

(•)  4  Ex.  D.,  165  n- ;  81  Eng.  R.,  4?6.       88. 
t')  3  M.  &  S.,  267,  at  p.  270.  (»)  7  H.  A  N.,  386. 

(•)  23  L.  J.  (Ex),  210. 
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case  *contradicting  the  doctrine  that,  in  the  absence  [620 
of  something  to  qualify  it,  the  undertaking  of  the  merchant 
to  furnish  a  cargo  is  absolute.  And  if  the  obtaining  light- 
ers or  others  customary  appliances  for  the  discharge  of  a 
ship  on  its  arrival  was,  like  the  procuring  a  cargo  for  load- 
ing the  ship,  a  matter  which  fell  entirely  on  the  merchant, 
BO  that  he  might  choose  his  own  mode  of  fulfilling  it,  I  am 
not  prepared  to  say  that  on  the  same  principle  he  ought  not 
to  be  held  to  undertake,  without  qualification,  to  provide 
those  appliances.  And  this  seems  to  be  the  basis  of  the 
judgments  of  Bramwell  and  Cotton,  L.J  J.,  and,  as  it  rather 
seems  to  me  of  Thesiger,  L.J.,  also,  as  then  expressed, 
though  he  does  not  adhere  now  to  that  opinion,  in  Wright 
V.  ifew  Zealand  Company  {^\  and  of  Cotton,  L.J.,  in  the 
case  now  at  bar.  But  I  do  not  think  that  the  undertaking 
to  supply  lighters  or  other  appliances  to  assist  in  discharg- 
ing the  ship  does  fall  within  the  same  principle  as  the  un- 
dertaking to  supply  a  cargo.  There  is  no  case  in  which  it 
has  been  held  so  to  do ;  and,  as  far  as  I  can  find,  there  is 
nothing  in  any  of  the  text-books  in  support  of  the  doctrine 
that  it  does  ;  and,  as  it  seems  to  me,  wnat  authority  there  is 
(I  agree  it  is  not  very  direct),  is  against  the  position. 

In  Rodger s  v.  Forresters  (^)  the  charterparty  expressly 
stated  that  ''  the  said  freighter  should  be  allowed  the  usual 
and  customary  time  to  unload  the  ship  or  vessel  at  her  port 
of  discharge.''  The  facts  appearing  to  be  that  the  cargo, 
wines,  was  of  such  a  nature  tnat  it  was  usual  and  customary 
to  unload  in  a  bonded  warehouse,  and  that  the  delay  in  this 
particular  case  was  owipg  to  an  unusual  crowd  of  shipping 
in  the  docks.  Lord  EUenborough's  ruling  was  that  the  ususS 
and  customary  time  was  that  which  would  be  taken  to  dis- 
charge into  a  bonded  warehouse  in  the  then  state  of  the 
docks.  In  Burmester  v.  Hodgson  ("),  which  came  on  before 
Chief  Justice  Mansfield  three  days  afterwards,  the  point 
was  still  more  clearly  raised.  There  was  no  charter  party 
there,  the  question  arising  on  a  bill  of  lading,  but  as  the 
defendants  were  consignees  of  the  whole  cargo  of  brandies, 
that  did  not,  I  think,  make  any  difference.  The  bill  of 
lading  was  silent  as  to  the  period  of  discharge.  It  appeared 
that  the  ship  entered  the  docks,  and  did  not  complete  its 
discharge  for  sixty-three  days.  *It  appeared,  says  [621 
the  report,  to  be  the  invariable  practice  to  bond  cargoes  of 
this  sort.    Even  when  the  cargo  is  bonded,  if  the  docks  are 

(>)  4  Ex.  D.,  165  n. ;  81  Eng.  R.,  486.      *  («)  2  Camp.,  488. 

if)  2  Camp.,  488. 
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not  overcrowded,  twenty  or  twenty-three  days  are  a  sufficient 
space  of  time  for  unloading. 

In  BuTTnesier  V.  Hodgson  {^)  Mansfield,  C.J.,  said,  '*Here 
the  law  could  only  raise  an  implied  promise  to  do  what  was 
in  Rodger s  v.  Forresters  stipulated  for  by  an  express  cove- 
nant ;  viz.,  to  discharge  the  ship  in  the  usual  and  customary 
time  for  unloading  such  a  cargo.  That  has  been  rightly 
held  to  be  the  time  within  which  a  vessel  can  be  unloadt^ 
in  turn,  into  the  bonded  warehouses.  Such  time  has  not 
been  exceeded  by  the  defendant.  If  the  brandies  were  to  be 
bonded  they  could  not  be  unloaded  sooner,  and  the  defend- 
ant seems  to  have  been  as  anxious  to  receive,  as  the  plaintiff 
was  to  deliver  them." 

This  was  an  express  decison  that  the  merchant  was  not 
responsible  for  the  forty  days'  delay  occasioned  by  the  un- 
usually crowded  state  of  the  docks.  I  cannot  see  on  what 
Erinciple  the  merchant  can  be  responsible  for  the  lighters 
eing  too  few  to  unload  the  unusual  number  of  ships,  if  he  is 
not  to  be  responsible  for  the  dock  being  too  small  to  unload 
the  same  unusual  number. 

In  Ford  v.  Cotesmorth  ('),  in  error,  it  was  held  that  the 
contract  implied  by  law  was  not,  as  Mansfield,  C.  J.,  had 
held,  a  contract  to  discharge  in  the  usual  and  customary 
time,  but  one  that  the  merchant  and  shipowner  should,  each, 
use  reasonable  dispatch  in  performing  his  part.  But  this 
does  not  in  the  least  affect  the  point  for  which  the  ruling  in 
Burmester  y.  Hodgson  {^)  is  in  this  case  valuable, — that  in 
considering  what  is  reasonable  dispatch  under  the  circum- 
stances, the  number  of  ships  there,  though  unusually  large, 
is  one  of  the  circumstances  to  be  taken  into  account  In 
Taylor  v.  Oreat  Northern  Ry,  Co.  (*)  it  was  laid  down  that 
a  ''reasonable  time"  meant  what  was  reasonable  under  the 
circumstances.  Byles,  J.,  there  says:  "My  brother  Hayes 
treats  ordinary  time  and  reasonable  time  as  meaning  the 
same  thing  ;  but  I  think  reasonable  time  means  a  reasonable 
time,  looking  at  all  the  circumstances  of  the  case.  The  de- 
lay in  this  case  was  an  accident,  as  far  as  the  defendants 
were  concerned,  entirely  beyond  their  control,  and  therefore 
I  think  they  are  not  liable." 

622]      ^This   is,   I  think,  right,  and    applicable   to  the 
present  case. 

The  only  other  case  which  it  is  necessary  to  notice  is  AsJi- 

(«)  %  Cdmp.,  488,  at  p.  489.  («)  2  Camp.,  488. 

C)  Law  Bpp.,  4  Q.  k,  127;   6  Q.  B.,        (*)  Law  Kep.,  I  C.  P.,  885. 
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croft  V.  OrovQ  Orchard  Colliery  Company  {').  There  the 
regulations  of  the  docks  which  were  known  to  both  parties, 
were,  amongst  others,  "No  coal  agent  to  be  allowed  to  load 
more  than  two  flats  at  the  cranes  at  the  same  time,  nor  to 
have  more  than  three  vessels  at  the  docks  loading  and  to  load 
at  the  cranes  at  one  time." 

By  the  charterparty  the  vessel  was  to  load  in  the  docks : 
*'  to  be  loaded  with  the  usual  dispatch  of  the  port." 

The  facts  were  that  the  defendants  acted  as  their  own  coal 
agents,  and  had  at  the  time  thirteen  ships  which  had  pri- 
ority of  the  plaintiffs ;  and  the  ship  was  in  consequence 
kept  outside  Ihe  dock  for  thirty  days  after  it  was  at  the  dis- 
posal of  the  defendants,  but  before  the  dock  company  would 
admit  it.  The  decision  of  the  court  was  that  tne  contract 
was  to  load  with  the  usual  dispatch,  and  that  this  self-im- 

Sosed  inability  on  the  part  of  the  charterers  to  do  so  was  no 
efence,  even  if  the  plaintiflfs  had  known  of  it ;  which  in 
fact  they  did  not.  I  think  this,  which  is  probably  right,  has 
no  bearing  on  the  present  case. 

The  result  is,  that  I  come  to  the  conclusion  that  the  ruling 
of  Lord  Coleridge  was  right,  and  that  the  appeal  should  be 
dismissed  with  costs.  This  is  hard  on  the  shipowner,  who 
is  in  no  default,  and  who  probably  never  would  have  en- 
tered into  a  charterparty  in  those  terms  if  he  had  thought 
he  thereby  incurred  such  a  risk  of  delay.  All  that  a  court 
of  law  can  do  is  to  construe  the  contract  as  the  parties  have 
made  it ;  so  as  to  make  it  as  clear  as  can  be,  what  the  le^al 
effect  of  such  a  contract  is.  The  parties  can,  by  altering 
the  terms  of  their  contracts  in  future,  avoid  any  incon- 
venience that  arises  from  that  construction.  It  is,  no  doubt, 
not  an  easy  thing  to  introduce  a  new  form  of  contract  into 
mercantile  use,  but  it  can  be  done. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  7th  June,  1880. 

Solicitors  for  appellant :  Parkers. 
Solicitors  for  respondents :  Allin  &  Oreenop. 

Q)  Law  Rep.,  9  Q.  B.,  640 ;  10  Eng.  R.,  167. 

See  28  Eng.  R.,  210  note  ;   26  Alb.  Mitchell  tj.  Langdon,  9  Fed.  Repr.,  472, 

L.  J.,  323.  14  Chicago  Leg.  News.  472. 

The  consignee  of  a  cargo  of  coal  is  All  liens  are  created  bj  law  or  by 

entitled  by  the  usage  of  the  port  of  contract  of  the  parties,  and  when  the 

Chicago,  which  this  court  will  recog-  law  gives  none,  neither  party  can  cre- 

nize,  to  a  full  day  of  24  hours  after  the  ate  one  without  the  consent  or  agree- 

vessel  reports,  in  which  to  furnish  her  ment  of  the  other.     Hence  the  con- 

with  a  dock  and  to  begin  unloading  :  signee  of  goods  shipped  by  railroad  is 
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not  bound  bj  rales  and  regulations  of 
the  railroad  company  providing  for  a 
lien  for  demurrage,  though  published 
without  his  or  the  ^nsignor's  assent 
thereto  when  the  contract  for  shipping 
the  goods  was  made.  Even  a  knowl> 
edge  of  such  rules,  without  assent 
thereto,  will  not  affect  the  shipper  or 
consignee.  The  law  will  never  indulge 
in  the  presumption  of  assent  to  rules 
of  a  rail  way  company  for  lien  for  dam- 


ages caused  by  delay  in  receiving  the 
goods  shipped,  from  the  publication  of 
the  same. 

The  right  to  demurrage  does  not  at- 
tach to  carriers  by  railroads.  If  it  exists 
at  all  as  a  legal  right,  it  is  confined  to  the 
maritime  law,  and  only  exists  as  to 
carriers  by  sea-going  vessels,  and  even 
then  it  is  believed  to  exist  alone  by 
contract:  Chicago,  etc.,  «.  Jenkins, 
103  Ills.,  588,  599,600. 
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ABATEMENT. 

See  Executors  and  Administbato&s,  518, 
616  note. 


ACCORD  AND  SATISFACTION. 
See  Plxadings,  788. 

ADMIRALTY. 

1.  CharUfrpariy,  The  duty  of  providing, 
and  making  proper  use  of,  sufficient 
means  for  the  discharge  of  a  cargo, 
when  a  ship,  which  has  l>een  chartered, 
arrives  at  its  destination,  and  is  ready 
to  discharge,  lies  upon  the  charterer. 
But  that  general  duty  may  be  quali- 
fied by  words  in  the  charterparty,  and 
by  the  circumstances  of  the  case.  If, 
by  the  terms  of  the  charterparty,  the 
charterer  has  agreed  to  discharge  the 
ship  within  a  fixed  period  of  time,  that 
is  an  absolute  and  imconditional  en- 
gagement, for  the  non-performance  of 
which  he  is  answerable,  whatever  may 
be  the  nature  of  the  impediments  which 
prevent  him  from  performing  it  If 
there  is  no  fixed  time,  the  law  implies 
an  agreement,  on  his  part,  to  discharge 
the  cargo  within  a  reasonable  time. 

2.  P&r  Lord  Hatherlet:  When  the 
covenant  merely  engages  that  the  mer- 
chant shall  with  all  dispatch,  accord- 
ing to  the  custom  of  the  port,  unload 


the  vessel,  he  will  fulfil  his  contract  if 
ho  employs  all  the  usm|l  methods  of 
dispatch  at  the  port 

8.  A  charterparty  was  entered  into  by 
which  a  vessel  was  to  take  on  board  a 
cargo  of  steel  rails  and  fastenings,  and 
proceed  therewith  to  the  port  of  East 
London,  in  South  Africa.  In  the  char- 
terparty was  this  stipulation :  "  The 
cargo  is  to  be  discharged  with  all  dis- 
patch according  to  the  custom  of  the 
port"  The  discharge  of  such  a  cargo 
could  only  be  effected  there  by  a  warp 
and  lighters.  These  were  under  the 
absolute  control  of  a  company,  to  which 
the  governmental  authorities  had  trans- 
ferr^  all  their  powers.  The  company 
allowed  vessels  the  use  of  the  warp 
and  lighters  in  turn,  making  no  excep- 
tion in  favor  of  any  vessel  except  mail 
steamers,  which  on  arriving  were  pro- 
vided for  to  the  exclusion  of  other  ves- 
sels, whether  of  the  government  or  of 
private  individuals.  The  ship  arrived 
at  the  port,  found  a  great  number  of 
vessels  there,  the  number  of  lighters 
was  insufficient,  and  the  ship  could  not 
obtain  its  "  turn  "  until  more  than 
thirty-one  working  days  had  elapsed 
after  its  arrival.  There  was  no  delay 
attributable  to  the  master  or  crew  ex- 
cept what  was  thus  occasioned  by  the 
custom  of  the  port : 

Held^  that  in  this  case  the  shipowner 
was  not  entitled  to  maintain  an  action 
against  the  charterer  for  demurrage. 
rosdeihwaite  v.  Freeland,  820,  841  note, 

4.  CoUmon.  It  is  dangerous  to  the  public 
to  leave  to  masters  of  vessels  a  discre- 
tion as  to  obeying  or  departing  from 
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Die  Bailing  rules  ;  and  accordingly  such 
a  discretion  need  not  be  exercised  ex- 
cept in  cases  of  very  clear  necessity. 

5.  Where  a  collision  has  occurred  owinz 
to  one  colliding  vessel  having  failed 
to  observe  (as  its  duty  was)  the  rule  of 
the  road,  by  keeping  out  of  the  way, 
?ield,  that  in  the  absence  of  proof  as  to 
the  particular  time  at  whicn  an  inten- 
tion to  violate  that  rule  was  clearly 
manifest,  the  other  colliding  vessel,  be- 
ing prima  facie  bound  to  observe  the 
18th  rule  by  keeping  on  its  course, 
would  not  have  been  justified  in  de- 
parting therefrom.  7%«  WtUiam  Fred- 
erick, 444 


ANIMALS. 
iSto  Tkaud,  12,  26  note. 


ANSWER. 
See  Pleaduiob,  81. 

APPEALS. 

1.  Although  costs  may  not  be  added  to 
the  amount  recovered  in  estimating  the 
appealable  sum,  yet  interest  on  a  ver- 
dict, given  by  statute,  payable  from  the 
time  of  obtaining  such  verdict  until  the 
time  of  entering  up  the  judgment  ap- 
pealed from,  and  included  in  such  judg- 
ment, is  to  be  considered  in  estimating 
such  appealable  sum.  Bank,  ele.,  v. 
Oweton,  187 

2.  Semble,  that  no  appeal  will  lie  to  this 
House  from  the  Landed  Estates  Court 
in  Ireland  upon  any  question  of  the 
amount  offered  for  the  purchase  of  an 
estate  sold  in  that  court,  or  of  the  per- 
son who  is  the  proposing  purchaser. 

8.  The  33  &  84  Vict.  c.  46,  the  Landlord 
and  Tenant  Act  (Ireland),  1870,  pro- 
vides, ss.  46-47,  that  where  an  estate  is 
to  be  sold  in  the  Landed  Estates  Court, 
facilities  shall  be  given  to  occupying 
tenants  to  become  purchasers  of  their 
holdings. 

4.  P.,  the  trustee  of  an  estate  with  full 
powers  of  salo,  became  the  petitioner 


for  the  sale  of  it  in  the  Landed  Estates 
Court  Many  o'  the  tenants  desired 
to  become  purchasers  of  their  holdings. 
Several  meetings  were  held  by  the  par- 
ties interested.  H.  offered  £80,500  fur 
the  estate.  Several  of  the  tenants  were 
not  satisfied  that  his  proposal  contained 
arrangements  sufficiently  advantageoos 
for  them,  and  raised  objections.  Two 
persons,  L.  and  M.,  who  appeared  to 
act  as  representatives  of  the  dissenting 
tenants,  offered  £81.000  (or  £6<»0  more) 
for  the  estate.  Their  arrangements  as 
to  the  ultimate  sales  of  the  holdings  to 
the  tenants  appeared  to  satisfy  the  ten- 
ants. Proceedings  were  had  in  the 
court,  in  which  prand  H.  and  L.  and  M. 
became  formal  parties.  The  tenants 
themselves  were  not  parties  to  these 
proceedings.  The  judge  of  the  Landed 
Estates  Court,  after  a  full  hearing,  de- 
cided that  the  offer  of  L.  and  M.  ought 
to  be  accepted.  On  appeal  this  de- 
cision was  reversed,  and  the  convey- 
ance ordered  to  be  executed  to  H.  No 
appeal  against  that  order  was  made  by 
L.  and  M.  Several  of  the  tenants  pro- 
posed to  appeal  against  it  in  respect  of 
matters  relating  to  their  own  interests: 
Held,  that  it  was  not  competeDt  to 
them  to  sustain  such  appeal ;  that  as  L. 
and  M.,  who  were  parties  to  the  pro- 
ceedings below,  had  not  appealed,  those 
who  had  put  themselves  under  the 
guidance  of  L.  and  M.,  but  who  had  not 
been  parties  to  the  proceedings  below, 
could  not  now  constitute  themselves 
parties  for  the  purpose  of  raising  an 
issue  which  had  never  been  raised  in 


the  court  below. 


WaUh  V.  Pemberkm. 
517  andncie. 


ARBITRATION. 

1.  Friendly  societies  and  benefit  building 
societies  do  not  stand  on  the  same  foot- 
ing. 

2.  The  provisiens  of  the  Friendly  Socie- 
ties Act  (10  Geo.  4,  a  66)  as  to  the  fram- 
ing, Ac.,  of  rules  are,  bv  sect  4  of  the 
6  A  7  Will.  4.  c.  82,  made  applicable  to 
benefit  building  societies  established 
under  that  act 

8.  A  benefit  building  society  made  certain 
rules,  one  of  which  was,  that  in  case  of 
any  dispute  arising  between  the  sodety 
and  any  member  thereof,  reference  shim 
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be  mado  to  arbitration,  pursuant  to  the 
10  Geo.  4,  c.  56.  L.  became  a  member 
of  the  society  and  executed  certain 
mortgages  to  the  persons  who  acted  as 
its  trustees.  In  these  mortgages  he 
covenanted,  among  other  things,  to  ob- 
serve the  rules  of  the  society.  L,  did 
not  keep  up  the  payments  secured  by 
the  mortgages,  and  the  trustees  took 
possession  of  some  of  the  mortgaged 
premises,  and  sold  them.  L.  brought 
an  action  praying  for  accounts,  and  an 
iniunction  to  prevent  future  sales,  <fec. 
Tne  trustees  insisted  that  he  was,  by 
the  rules,  precluded  from  any  right  of 
action,  and  must  proceed  by  arbitration 
nnder  these  rules : 

Held,  that  the  rules  did  not  preclude 
him  from  a  right  of  action,  for  that  pro- 
ceedings in  respect  of  accounts  under  a 
mortgage  and  sale  of  the  property, 
which  mi^ht  include  title  to  redemp- 
tion or  a  judgment  of  foreclosure,  were 
not  such  disputes,  between  the  society 
and  a  member,  as  the  statutes  had  con- 
templated. 

4.  Per  Lord  CyHAGAN:  The  onus  of 
showing  that  a  complaining  part^  has 
lost  the  ordinary  right  to  maintain  an 
action  lies  on  him  who  denies  such 
right  Midkern  y*,  Lord,     114,  127  note. 

5.  The  words  of  the  68th  section  of  8  <fr  9 
Vict.  c.  118  (the  General  Inclosure 
Act),  are  positive  that  all  roads  and 
ways  not  set  out  by  the  valuer  on  mak- 
ing his  award, "  shall  be  forever  stopped 
up  and  extinguished." 

6.  H.  was  possessed  of  lands  in  a  neigh- 
borhood where  the  General  Inclosure 
Act  was  about  to  be  applied.  He  sold 
some  of  these  lands  to  T.,  expressly  re- 
serving to  himself  the  allotments  that 
might  afterwards  be  made.  The  con- 
veyance to  T.  contained  the  usual  words, 
"  together  with  all  ways,  paths,!  pas- 
sages, easements,  privileges,  advantages 
and  appurtenances  to  the  said  lands  ap- 
pertaining, or  held,  used,  or  occupied 
therewith."  Between  the  lands  pur- 
chased by  T.  and  the  high  road  there 
were  certain  wastes  over  which  the 
former  holder  of  T.'s  land  had,  for  about 
forty  years,  enjoyed  the  use  of  certain 
paths  and  trackways  —  which  were 
paths  and  trackways  of  convenience,  but 
not  of  necessity.  The  wastes  were  al- 
lotted to  H. :  the  valuer,  to  whom  T. 
had  not  preferred  any  claim  of  right  to 


the  paths  and  trackways  in  question, 
made  his  award,  in  which  other  paths 
and  ways  were  set  out,  but  not  those 
from  T.'s  lands  to  the  high  road.  Be- 
fore the  award  was  made  H.  had  sold 
his  interest  in  the  allotments  to  C.  who, 
after  the  making  of  the  award,  refused 
to  allow  T.  the  use  of  the  ways  in  ques- 
tion : 

Held,  that  by  the  effect  of  the  award 
they  had  been  stopped  up  and  extin- 
guished, and  that  me  conveyance  by 
H.  did  not  bind  him  to  grant  new  ease- 
ments over  any  land  he  might  acquire 
by  the  allotment     Turtier  v.  Crush. 

188 

7.  A  clause  which  stipulates  that  all  mat- 
ters in  difference  which  should  arise 
touching  the  agreement  should  be  sub- 
mitted to  arbitration,  and  prohibits  any 
action  being  brought  in  respect  of  the 
matters  actually  submitted  to  arbitra- 
tion, is  a  collateral  and  independent 
agreement,  and  an  award  thereunder  is 
not  a  condition  precedent  to  such  ac- 
tion, except  as  regards  such  sums  as 
under  the  agreement  are  not  payable 
until  the  amount  thereof  has  been  ascer- 
tained by  such  award.     Collim  v.  Zoeke. 
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ARCHITECT 
See  Arbitration,  114,  127  note. 


BANKERS'  LIEN. 

1.  Bankers  most  undoubtedly  have  a 
general  lien  on  all  securities  deposited 
with  them  as  bankers  by  a  customer, 
unless  there  be  an  express  contract  or 
circumstances  that  show  an  implied 
contract  inconsistent  with  the  lien. 

2.  ffeldf  that  the  bankers  having  acqui- 
esced in  the  finding  of  the  first  court, 
that  the  securities  deposited  with  them 
were  in  respect  of  specific  sums  and 
not  on  the  general  account,  and  not 
having  objected  thereto  in  their  grounds 
of  appeal  to  the  Supreme  Court,  were 
precluded  from  raising  that  question  in 
appeal  to  the  Privy  Council. 
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8.  Simple  interest  only  should  be  allowed 
on  such  specific  amount,  as  to  a  mort- 
gagee. 

4.  Bankers   improperly  or  without  title 
retaining  moneys  overpaid  to  them  as 
mortgagees  are  chargeable  with  inter- 
est   thereon.     London^  etc.,  v.    While. 
812,  324  fwU. 


BANKRUPTCY. 

1.  A  release  of  an  insolvent's  equity  of  re- 
demption to  the  mortgagee  is  not  prima 
facie  beyond  the  scope  of  an  official  as- 
signee's "authority ;  and  sect  27  of  the 
"Insolvency  Statute  1866,"  of  Victoria, 
clearly  contemplates  the  exercise  of 
such  authority. 

2.  Where  the  consideration  for  such  a  re- 
lease is  an  agreement  not  under  seal  by 
a  corporation  (mortage)  to  abstain 
from  proving  any  portion  of  its  debt, 
and  such  agreement  has  been  acted  on 
by  accej)ting  the  release,  field,  that  the 
corporation  is  bound  thereby,  and  that 
the  consideration  has  not  failed.  Mel- 
bourne f  etc,,  v.  Brougham.  108 

8.  Where  traders  possess  two  properties, 
one  situated  abroad,  and  the  other  situ- 
ated in  this  country,  and  there  has 
been  a  petition  for  adiudication  here, 
followed  immediately',  m  point  of  date, 
by  proceedings  in  insolvency  abroad, 
and  the  foreign  court  takes  possession 
of  the  foreign  property ,  as  under  a  eetuiio 
bonortan,  and  employs  it  in  paying  the 
foreign  creditors  a  dividend,such  credi- 
tors cannot  afterwards  prove  under  the 
English  adjudication,  except  on  the  con- 
dition of  first  accounting  for  what  they 
liave  received  abroad. 

4.  Two  persons  of  the  name  of  H.  carried 
on  trade  in  Portugal  as  wine  exporters, 
under  the  style  of  H.  Brothers,  and  the 
same  two  persons  carried  on  trade  in 
London  as  wine  merchants,  under  the 
style  of  H.  &  Sons.  The  practice  of 
the  business  was  for  H.  Brothers  to 
draw  bills  on  H.  <fe  Sons.  These  bills 
were  accepted  in  London  and  paid  in 
Portugal.  The  traders  fell  into  diffi- 
culties, and  in  December,  1877,  pre- 
sented a  petition  for  adjudication  under 
the  English  Bankruptcy  Act  Pro- 
ceedings in  insolvency  were  taken  in 
Portugal,  after  the  date  of  Uie  petition 


but  before  that  of  the  adjudicafaon, 
and  the  Portuguese  court  took  posses- 
sion of  the  property  there,  and  the 
Portuguese  creditors  received  a  divi- 
dend of  about  8«.  in  the  pound.  These 
creditors  then  sought  to  prove  under 
the  English  adjudication.  This  was  re- 
fused otherwise  than  as  a  claim,  nntil 
they  had  accounted  for  what  they  had 
received  under  the  Portuguese  insol- 
vency : 

Held,  that  this  conditional  admiaaon 
of  their  claim  to  prove  was  correct 

6.  The  adjudication  had  relation  back  to 
the  petition,  from  the  date  of  which 
all  the  property  of  the  traders  abroad 
and  in  England  became  vested  in  the 
trustee. 

6.  The  Statutes  of  Bankruptcy,  1861  and 
1869,  have  no  application  to  a  caae  of 
two  bankruptcies,  either  in  the  same 
country  or  in  different  countries,  against 
identically  the  same  individuals. 


7.  Per  Lord  Selbornk:  The  cases  of 
Maeeahe  v.  HftMey,  and  Atwood  v.  &naU 
in  no  way  warranted  the  snppoaitioa 
that  this  House  would,  on  appeal,  ad- 
mit evidence  not  presented  in  the  oonrt 
below.     Banco,  etc,,  v.  Wadddl.        672 


BANKS  AND  BANKERa 
See  DiEBCTOBS,  286,  286  note, 

BILL  OF  PEACE. 
See  Quia  Tnm,  108. 

BOARD  OF  HEALTH. 
See  Health,  786. 

BROKER. 
SeeLnam,  1. 

BUILDING  SOCIETIEa 
See  Arbiteation,  114, 127  note. 
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CARRIERS. 
See  Railways,  182. 


CASES   REVERSED,  OVERRULED, 
APPROVED,  ETC. 

Agnew  V.  Lord  Advocate,  Court  Sess. 

Cas.,  3d  Series,  vol.  xi,  p.  809,  com- 
mented on,  882,  eantidered.  588 
Aitchiaon  o.  Lohre,  21  Eng.  Rep.,  226, 

affirmed,  520 

Aitchiaon  t>.  Lohre,  8  Q.  B.  Div.,  658, 

reiteraed.  520 

Anderson  «.  Morier,  18  Eng.  Rep.,  1, 

explained.  182 

Aflhbury  Railway  Co.  t>.  Riche,  14  Eng. 

Rep.,  42.  6<mMc26r^.  768 

Attornejr-Genl.   o.  Great   Eastern,    27 

Eng.  R.,  672,  affirmed,  768 

Atwood  0.  Small,  6  CI.  &  F.,  282,  dU- 

tinguUhed,  672 

Bojnton  v.  Bojnton,  9  Ch.  Div.,  250, 

affirmed,  613 

Brando  o.  Bamett,  8  C.  B.,  681 ;  12  CI. 

k  F.,  787,  approved.  812. 

Bullock  fl.  Downes,  9  H.  L.  C,  1,  fol- 
lowed. 829 
Carmichael  v.  Gee,  25  Eng.  Rep.,  860« 

reversed.  810 

Carmichael  v.  Gee,  82  Eng.  Rep.,  870, 

affirmed.  810 

Clifford  V.  Koe,  Irish  R.,  10  C.  L.,  179, 

L.  R.,  2  Ir..  184,  affirmed.  746 

Commerce,  The,  8  WTRob.,  287,  canM- 

ered.  444 

Cree  v.  Somervail,  16  Scot.  L.  R.,  88 ; 

Court  Sess.    Cases,   vol.    6,    p.   80, 

affirmed.  426 

Dawkins  v.  Penrhjn,  22  Eng.  R.,  846, 

affirmed.  80 

Denyssen  v.  Mostert,  8  Eng.  Rep.,  112. 

approved.  668 

Diggle  V.  Higgs,  21   Eng.  Rep.,  624, 

approved.  697 

Ditcher  v.  Denison,  11  Moore  P.  C.  C  , 

824,  explained.  674 

Elias  V.  Snowdon,  State,  etc.,  26  Eng. 

R.,UQ,  affirmed.  885 

Fairlie  -p.  :^8e7,  28  Eng.  Rep.,  592, 

affirmed.  498 

Gillespie  v.  Glasgow  Bank,  16  Scot.  L. 

R.,  478,  affirmed.  411 

Holdsworth  v.  Wilson,  4  B.  &  S.,   1, 

approved.  745 


Hooper  v.  Bourne,  28  Eng.  Rep.,  286, 
affirmed.  601 

Houlds worth  v.  Glasgow  Bank,  Court 
Sess.  Cas. ,  4th  series,  vol.  6,  p.  1164, 
16  Scot.  L.  Repr.,  700,  affirmed.  675 

Hutchinson  v.  Gillespie,  4  Moore,  P.  C, 
878,  approved.  672 

Jegon  V.  Vivian,  L.  R.,  6  Ch.,  742,  ap- 
proved. 622 

Jervis  v.  Berridge,  5  Eng.  Rep.,  689, 
approved.  210 

Kendall  v.  Hamilton,  80  Eng.  R.,  250, 
affirmed.  847 

King  V.  Hoare,  18  M  &  W.,  494, /o^ 
louoed.  '  347 

Kirk  Patrick  v.  Bedford,  Ct.  Sess.  Cas., 
4th  Series,  vol.  5,  p.  880,  reversed.  69 

Le  Soeurs,  etc.,  v.  Middlemiss,  24  Eng. 
R.,  684.  approved.  672 

Livingstone  v.  Rawyards,  etc..  Court 
Sess.  Cas.,  4th  Series,  vol.  6,  p.  922  ; 
16  Scot.  L.  Repr.,  580,  affirmed.  622 

Lord  Advocate  v.  Blantyre,  16  Scot.  L. 
R.,  882,  affirmed.  688 

Lumsden  v.  Buchanan,  4  Macq.,  950, 
Court  Sess.  Cas.,  8d  Series,  vol.  8, 
p.  89,  explained.  889 

Lyon  V.  Fishmongers  Co.,  17  Eng.  R., 
51,  considered.  642 

Maccabe  v.  Hussey,  2  Dow.  &  CI.,  440, 
distinguished.  672 

Magdalen  Hospital  v.  Knotts,  25  Eng. 
R.,  601,  affirmed.  225 

McDonald  v.  McDonald,  Court  Sess. 
Cas.,  4th  Series,  toI.  6,  p.  521,  modi- 
fied. 787 

Mayo.  Bennett,  1  Russ.,  d70,  followed. 

810 

Mitchell  V.  Glasgow  Bank,  16  Scot.  L. 
R.,  156  ;  Court  Sess.  Cas.,  4th  Series, 
Tol.  6,  p.  420,  affirmed.  404 

Mortimore  v.  Mortimore,  28  Eng.  Rep., 
611,  affirmed,  829 

Oakes  v.  Turqnand,  L.  R,  2  H.  L., 
926,  followed.  675 

Pennington  v.  Cardale,  8  H.  &  N.,  656, 
considered.  226 

Phosphate  Sewage  Co.  v.  Molleson, 
Scotch  Sess.  Cas.,  4th  Series,  vol.  6, 
p.  1125  ;  16  Scotch  L.  Repr.,  666,  af- 
firmed. 560 

Postlethwaite  v.  Freeland,  81  Eng.  Rep., 
426,  affirmed.  820 

Reg.  V.  Tithe  Comrs.,  14  Q.  B.,  459, 
explained.  674 

Ricardo  Schmidt,  The,  L.  R.,  1  P.  C, 
268  ;  4  Moore,  P.  C,  N.  S.,  121.  ap- 
proved. 808 

Seale  v.  Barter,  2  B.  &  P.,  485,  ap- 
proved. 746 
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Selkrig  v.  Davies,  2  Dow.,  280;  2 
Rose,  97,  291,  approved.  672 

Swinton  v.  Bailey,  16  Eug.  Rep.,  552, 
affirmed.  48 

Synies  v.  Cuvillier,  6  L.  C.  Leg.  News, 
302,  affirmed.  671 

Tennent  v.  Glasgow  Bank,  16  Scot.  L. 
R..  238  ;  Ct.  Sess.  Caa.,  4th  Series, 
vol.  6,  p.  554.  affirmed.  895 

Tennent  v.  Glasgow  Bank,  88  Eng.  R., 
395,  followed.  675 

Walsh  V.  Pemberton.  L.  R.,  1  Ir.,  428, 
dismissed.  517 

Ward  «.  Hobbs,  21  Eng.  R.,  140,  re- 
versed. 12 

\Vard  tj.  Hobbs,  28  Eng.  Rep.,  142,  af- 

W  firmed.  12 

ightman  v.  Constine,  Ct.  Sees.  Cas., 
4th  Series,  vol.  5,  p.  782,  affirmed. 

133 
Wild's  Case,  6  Coke  R.,  17,  foOoioed. 

746 

Williams  v.  Groucott,  4  B.  &  S.,  149, 

distinguished.  86 

Wilson,  Ex  parte,  L.  R.,  7  Ch.  App., 

490,  approved,  672 

Wood  V,  Waud.   3  Ex.,  748,  approved. 

91 

Wright  V.  Callender,  2  De  G.,  M.  &  G., 

052,  foUawed.  810 


COLLISION. 
See  AnimLALTT,  444. 

COLONIES. 
See  GovK&NOR,  Colonial,  648,  654  note. 


COMPROMISE. 

See  Executors  and  Administrators,  468, 
4Sb  note. 


CONDITION  PRECEDENT. 
See  Arbitration,  448. 

CONFUSION. 

L  A,  was  the  owner  of  a  small  feu  of 
Hi  tout  an  acre  and  a  half  in  extent. 
The  sorface  of  the  ground  was  occu- 


pied by  miners'  cottages,  and  nnder- 
neath  was  coal.  When  A.  purchased 
the  feu,  he  was  under  the  impres^ioa 
that  all  the  minerals  under  the  feu,  as 
under  all  the  grouDd  surrounding  it, 
htid  heen  reserved  to  the  superior ;  bat 
that  was  a  mistake,  for  in  the  deed 
panting  the  feu  there  was  no  reserva- 
tion of  coaL  The  superior  granted  the 
whole  property  in  the  coals  in  all  the 
surrounding  land  to  R.  and  C.  They, 
under  the  impression  that  they  had 
the  whole  of  the  coal,  including  the 
coal  under  the  acre  and  a  half,  worked 
out  and  disposed  of  the  coal  under  A.'8 
acre  and  a  half;  and  in  doing  so  dam- 
aged the  surface. 

A.  could  not  have  worked  the  coal 
to  profit  himself :  there  was  no  person 
to  whom  he  could  dispose  of  it  but  to 
R.  and  C. ;  and  the  element  of  wilful 
trespass,  and  the  element  of  ^wcial 
and  exceptional  need  of  support  to  the 
surface,  were  absent. 

In  a  claim  by  A.  for  (1)  the  value  of 
the  coal  ;  (2)  a  sum  for  "way-leave* 
and  the  advantage  obtained  by  work- 
ing through  instead  of  round  the  feo ; 
and  (3)  for  damages  done  to  the  houses 
on  the  surface : 

Held,  affirming  the  decision  of  the 
court  below,  that  the  value  of  the  coal 
taken  must  be  the  value  of  the  coal  to 
the  person  from  whom  it  is  takeo,  at 
the  time  it  is  taken,  and  that  the  best 
evidence  in  the  peculiar  circumstances 
of  this  case  of  that  value  was  the  roy- 
alty paid  by  R.  and  C.  for  the  sar- 
rounding  coal  field  ;  therefore  A.  was 
entitled  to  the  lordship  on  the  coal  ex- 
cavated, calculated  at  that  rate;  to- 
f  ether  with  the  payment  of  a  sum  for 
amage  done  to  the  houses  on  the 
surface. 

.  Held^  also,  that  as  the  question  of 
**  way-leave  **  was  not  argued  before 
the  First  Division  of  the  cSurt  of  Ses- 
sion, it  <x>uld  not  be  entertained  in  this 
House.  lAvingstone  v.  Rantyards,  etc 
622,  6S8  mote. 

See  Trusts  and  Trusters,  580. 


CONSIDERATION. 

See  Banrruptct,  lOS. 

International  Law,  678. 
Trusts  AND  Trustees,  183,  149 
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CONSTRUCTION. 

See  Statute,  641. 

CONSULAR  COURT, 
See  Jurisdiction,  809. 

COPYRIGHT. 

1.  An  infringement  of  the  registered 
copyright  of  the  music  of  an  opera 
may  be  committed  where  the  opera 
itself  has  not  been  published,  and  so 
no  copy  of  it  could  be  deposited,  and 
where  that  music  having  been  made 
the  subject  of  two  piano  "arrange- 
ments," one  without  the  voice,  another 
for  the  voice,  and,  those  arrangements 
having  been  published,  the  infringer 
has  used  them  for  his  own  production. 

%  In  such  a  case  the  question  of  what 
was  intended  to  be  registered  will 
be  considered  with  reference  to  all  the 
parts  of  the  register,  and  if  certain 
portions  of  the  forms  of  registry  are,  in 
the  particular  case,  unnecessary  and 
unmeaning,  the  introduction  of  them 
will  not  affect  those  portions  of  the 
register  which  are  correct. 

8.  Offenbach  composed,  in  Paris,  the 
music  of  an  opera  called  "  Vert- Vert." 
S.,  by  his  permission,  made  two  '*  ar- 
rangements "  of  the  music,  one  for  the 
piano  without,  the  other  for  the  piano 
with,  the  voice.  The  opera  was  pro- 
duced at  the  Opera  Comique,  in  Paris, 
on  the  10th  of  March,  1869,  but  was 
never,  as  a  whole,  printed.  The  two 
arrangements  were  printed  in  a  book 
published  in  Paris,  at  10  Rue  de  la 
Chauss^e  d'Antin,  on  the  28th  of  March, 
1 869.  B.  became  the  assignee  of  the 
music  of  the  opera,  and  also  of  the  "  ar- 
rangements." He  sought  to  register 
them  in  England.  He  filled  up  the 
statutory  forms  required  for  that  pur- 
pose. One  column  of  those  forms  had, 
in  the  lower  portion,  the  heading, 
"Time  and  place  of  first  representa- 
tion," and  the  words,  "  Th^tre  Impe- 
rial de  rOpera  Comique,  Paris,  France, 
10th  March,  1867,"  but  the  upper  por- 
tion of  the  same  column  had  the  words, 
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"  Time  and  place  of  first  publication,* 
under  which  were  the  figures  and 
words,  *'28th  March,  1869.  10  Rue 
de  laChaussee  d'Antin,  Paris,  France." 
The  form  relating  to  the  assignment 
of  the  music  of  the  opera  was  correct 
in  the  first  two  columns,  but  in  the 
third,  under  the  heading,  **  Assignee  of 
copyright,"  were,  first  of  all,  the  name 
and  residence  of  B.,  and  then  the  words, 
"  as  assignee  of  the  copyright  in  the 
music  of  the  eaid  book,  and  also  of  the 
right  of  publicly  performing  such 
music."  The  written  but  unpublished 
music  of  the  opera  was  not  deposited 
at  Stationers'  Hall :  the  *'  book "  con- 
taining the  pianoforte  arrangements 
was  deposited  there.  F.  produced  a 
dramatic  representation  calling  it 
"Vert- Vert,  music  by  Offenbach," 
the  music  being  taken  firom  the  "  ar- 
rangements," but  the  words  were  sup- 
pliM  by  English  writers: 

Held,  that  there  had  been  a  sufficient 
registration  of  the  music  of  the  opera, 
that  this  registration  was  not  affected 
by  the  reference  to  the  "  book "  of 
the  arrangements,  and  that  F.  had  been 
guilty  of  an  infringement  of  B.'8 
rights.    Fairlie  v.  Booeey,  498 


CORPORATIONS. 

See  DiRBOTORs. 

Principal  and  Agent,  187,  207  fwte. 

Stockholders,  675. 

Ultra  Vires,  744,  768,  788  note. 


CORPUS. 
See  Life  Estate,  810,  819  note. 


COSTS. 

Soe  Executors  AND  Administratobjs,  518, 
616  note. 


D. 

DAMAGES. 

1.  Case  in  which  compensation  for  dam- 
age done  to  an  estate  was  awarded  once 
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for  all,  80  aa  to  take  away  any  right  of 
action  for  subsequent  damage  against 
the  defendants,  who  were  held  to  be 
not  wrongdoers,  but  persons  exercising 
their  rights  of  mining  operations  over 
the  land  of  the  plaintiff,  subject  to  pay- 
ing compensation  for  the  permanent 
injury  thereby  occasioned  to  the  said 
estate.    Cheat  Laxey^  etc,,  v.  Claffue,   86 

2.  Where  a  plaintiff  had  obtained  against 
a  railway  company  a  verdict  with  dam- 
ages sustained  by  reason  of  an  accident 
to  a  train  in  which  he  was  a  passen- 
ger, and  a  new  trial  was  ordered  by  the 
Court  of  Queen's  Bench  on  the  ground 
alone  of  excessive  damages,  tlie  finding 
as  to  negligence  by  the  defendant  com- 
pany bemg  approved  by  two  courts  : 

JieUij  that  inasmuch  as  there  had 
been  no  misdirection,  the  judge  hav- 
ing put  to  the  jury  whether  all  was 
done  which  was  reasonably  and  prac- 
Ucally  possibly  under  the  circumstances 
of  the  case,  and  inasmuch  as  the  dam- 
ages were  not  of  such  an  excessive  char- 
acter as  to  show  that  the  jury  had  been 
either  influenced  by  improper  motives 
or  led  into  error,  there  ought  not  to  be 
a  new  trial.  Lambkin  v.  Sov^  Eastern, 
etc,  727,  7S6  noU, 

See  Contusion,  622,  688  note, 
Lite  Estate,  787,  805  note. 


DEFAMATION. 

1.  Declaration,  that  the  plaintiff,  a  certifi- 
cated master  mariner,  having  been  em- 
ployed as  master  of  certain  vessels,  his 
services  were  retained  by  the  proprie- 
tor of  ship  U. ;  that  he  was  getting 
ready  to  take  command  thereof  when 
he  found  that  the  defendant  insurance 
society  had  intimated  to  the  said  pro- 
prietor that  if  the  plaintiff  were  to  take 
command  of  her  the  society  would  re- 
fuse to  continue  to  insure  her;  that 
he  then  took  certain  steps  in  order  to 
induce  the  society  to  reconsider  their 
resolution  or  to  give  him  an  opportu- 
nity of  refuting  the  reasons  they  might 
have  for  it,  but  in  vain ;  that  by  reason 
of  this  proceeding  on  the  part  of  the 
society  he  had  lost  his  employment, 
and  that  this  arbitrary  and  vexatious 
conduct  on  the  part  of  the  society 
caused  him  considerable  damage  in  de- 
priving him  of  his  employment,  and 


consequently  of  the  means  of  provid- 
ing for  and  maintuning  his  family — 
prayinfp  that  the  conduct  of  the  socit'ty 
might  be  declared  illegal,  arbitrary, 
and  vexatious,  |md  that  Uiey  might  pay 
damages  £500. 

Plea  in  effect  that  the  defendants 
acted  upon  information  which  they  be- 
lieved to  be  true  that  the  plaintiff  waa 
addicted  to  intemperance,  that  they 
communicated  their  refusal  to  insure, 
but  not  their  information,  to  the  defend- 
ants, that  they  did  so  in  good  faith,  and 
without  any  malice  towards  the  plain- 
tiff, without  any  desire  to  injure  him, 
and  in  the  honest  belief  that  the  infor- 
mation they  had  received  was  sufficient 
to  justify  the  course  which  they  took : 

Held,  that  such  defence  (if  proved) 
was  a  sufilcient  answer  to  the  prima 
facie  cause  of  action  disclosed  by  the 
declaration.  The  representation  made 
by  the  defendants  wsjs  clearly  one  made 
in  the  conduct  of  their  own  affairs  and 
in  matters  in  which  their  own  interest 
was  concerned : 

2.  Held,  further,  that  such  defence  was 
established  by  proof  that  the  defendants 
had  received  such  information,  and  had 
reason  to  believe  it  to  be  true,  without 
conclusively  establishing  habita  of  in- 
temperance  against  the  plaintiff  as  upon 
a  plea  of  justmcation.     Bamon  v.  jiUe. 
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DEMURRER. 
See  Ldotations,  Statute  op,  81. 


DIRECTORS. 

1.  A.  and  B.,  trustees  for  C.  and  D.,  ac- 
cepted, as  part  of  a  trust  estate,  stock 
in  a  Scotch  banking  company.  By  the 
deed  of  copartnership,  there  was  to  be 
no  limit  whatever  to  the  shareholders' 
liability.  They  signed  the  deed  of  trans- 
fer **  as  trust  disponeea,*  and  accepted 
the  stock  **  as  trust  disponees  foresaid, 
subject  to  the  articles  and  regulations 
of  the  said  company  in  the  same  man- 
ner as  if  they  had  subscribed  the  con- 
tract of  copartnership."  Their  names 
and  addresses  were  entered  in  the  stock 
ledger  (the  register  of  shareholders), 
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followed  by  the  words  "  as  trust  dis- 
ponees  "  for  C.  and  D.  The  individual 
names  of  A.  and  B.  did  not  appear  in 
any  list  of  shareholders  issued  to  the 
public. 

The  bank  suspended  payment  with 
immense  liability.  The  liquidators 
placed  A.  and  B.  on  the  first  part  of 
their  list  of  contrlbutories  as  liable  to 
calls  "  in  their  own  right."  In  a  peti- 
tion to  rectify  the  list  of  contributories, 
by  transferring  the  names  of  A.  and  B. 
from  the  first  part  to  that  part  entitled 
"  second  part— contributories  as  being 
representatives  of  others  " : 

Held,  affirming  the  decision  of  the 
court  below,  that  the  trustees,  A.  and 
B.,  were  partners  of  the  company,  and 
as  such  were  personally  liable  for  pay- 
ment of  all  calls  made  on  them  in  re- 
spect of  the  said  stock. 

2.  Held,  also,  that  a  distinction  between 
partners,  with  limited  and  unlimited 
liability,  was  repugnant  to  the  whole 
nature  of  the  deed  of  partnership. 

8.  Fer  Lord  Cairns,  L.C. :  The  words 
"  as  trust  disponees "  were  added  to 
the  names  of  the  trustees  to  mark  the 
stock  as  property  of  the  particular 
trust ;  to  snow  that  the  stock  was  held 
on  a  joint  account  with  a  right  of  sur- 
vivorship; and  possibly  with  a  third 
Surpose — ^to  give  a  peculiar  facility  un- 
er  the  law  of  Scotland  to  a  trustee  to 
retire  from  the  trust. 

4.  Per  Lord  Peneance  :  Where  trustees 
join  in  a  contract  of  partnership  for 
trading  purposes,  the  mere  designation 
of  them  as  trustees  will  not  exempt 
them  from  the  same  personal  liability 
as  is  undertaken  by  the  other  share- 
holders. 

5.  Per  Lord  Blackburn  :  Trustees,  not 
created  by  a  statute,  are  not  by  the 
law  of  Scotland  a  body  corporate  or  a 
gwui  corporation.  Jauir  v.  Olatffow 
£ank,  286,  286  note. 

See  Stockholders. 


DIRECTORY. 
See  Statutes,  674  and  note. 


DISEASED  POOD. 
See  Fraud,  12,  26  note, 

DUTCH  LAW. 
See  Wills,  668. 

DUTY. 
See  Fraud,  12,  26  note. 


E. 

EASEMENTS. 
See  ARmTRATiON,  188. 

EMINENT  DOMAIN. 

1.  A  railway  company  purchased,  by  pri- 
vate agreement,  without  any  prelim- 
inary notice  to  treat,  certain  lands,  in 
amount  nineteen  acres,  nnder  which 
were  mines  of  iron  ore.  These  mines 
were  spedfically  conveyed  to  the  com- 
pany. By  the  private  act  incorporat- 
ing the  company  the  railway  was  to 
be  finished  in  1861.  By  warrant  of 
thie  Railway  Commissioners  that  time 
was  extended  to  1868.  The  company 
had  used  six  of  the  nineteen  acres  in 
railway  works — on  certain  spots  of  the 
remaining  thirteen  acres  a  drain,  a 
cesspool,  and  a  passage  for  water  sup- 
ply had  been  constructed,  but  no  build- 
ings had  been  erected,  nor  rails  laid 
down.  The  railway  was  finished,  bnt 
at  the  expiration  of  ten  years  from 
1868  no  sale  of  the  lands  took  place. 
In  December,  1849,  the  company  had 
let  the  lands  to  a  tenant  from  year  to 
year,  and  he  used  them  for  agricultu- 
ral purposes.  In  August,  1871,  the  com- 
pany let  the  lands  (again  under  a  ten- 
ancy from  year  to  year)  to  an  iron  min- 
ing company  under  a  license  to  work 
the  iron  ore.  In  each  of  these  agree- 
ments the  directors  reserved  the  abso- 
lute right  (in  the  case  of  the  iron  com- 
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pany  upon  twenty-eight  days'  notice), 
to  re-enter  on  the  lands,  and  in  the 
lease  to  the  iron  company  the  mining 
was  to  be  done  subject  to  the  approval 
of  the  railway  company  and  of  that 
company's  engineer.  In  1875  an  ac- 
tion of  ejectment  was  brought  to  re- 
cover the  lands  as  lands  which,  under 
sect  127  of  the  Lands  Clauses  Act,  8 
A  9  Vict.  c.  18,  had  vested  in  the 
plaintiff's  as  "  adjoining  owners."  There 
was  a  reference  to  a  barrister  to  state  a 
case  for  the  opinion  of  the  court  The 
case  set  forth  in  one  of  the  paragraphs, 
that  since  1868  the  railway  traSSc  had 
much  increased,  and  that  the  lands 
*'  had  been,  and  still  were,  required  for 
the  purpose  of  constructing  additional 
sidings  upon  them  to  accommodate  the 
increased  traffic,"  and  gave  reasons  of 
business  which  had  influenced  the  rail- 
way directors  in  not  making  these  sid- 
ings. The  Queen's  Bench  Division 
had  held  that  under  these  circum- 
stances the  lands  were  not  to  be  con- 
sidered as  "  superfluous  land "  which 
became  vested  in  the  adjoining  owner 
— and  that  decision  was  affirmed  by 
the  Court  of  Appeal : 

Ileldf  that  the  decisions  of  the  courts 
below  must  be  affirmed. 

2.  In  a  case*  of  this  kind  the  burden  of 
proving  a  title  to  the  land,  as  superflu- 
ous land,  lies  upon  the  claimant 

8.  The  mere  fact  that  the  land  has  not 
been  built  upon  is  not  conclusive — all 
the  circumstances  must  be  considered. 

4.  The  fact  that  the  lands  were  in  the 
neighborhood  of  a  populous  town  was 
a  circumstance  to  raise  a  presumption 
that  the  lands  would  be  wanted  on  ac- 
count of  increased  traffic  on  the  rail- 
way. 

6.  And,  semble,  that  the  fact  that  they 
w*jfe  BO  wnnbed  Id  1868  raised  a  rea- 
■onabk  pru^uMipMnn  that  in  1B63  the 
want  of  lb  em  for  railway  pnrjKJses  had 
been  foreseen. 

6,  Per  Tni  L<mi*  CnANrELLOB  (Earl 
Cairns):  If  a  rnll^Miy  company  pur- 
chflsi'^  land  und  the  rn'moralb  under  its 
surface,  and  Uio  ^urfate  l^  not  at  that 
time  wantt'd  for  the  purpi^es  of  the 
rnilwa3%  but  aflerwnrii^  o<j:coriie3  so, 
iMd  ean  b«  Unud  w1th<>ttt  rtquiping  the 
iupport  of  the  minerals^  q^u^e  whether 


there  is  any  authority  which  requires 
the  company  to  sell  the  minerals  apart 
from  the  land,  or,  in  default  of  such 
sale,  vests  them  in  the  adjoining 
owner. 

7.  Per  LoBD  Hathbrlkt  :  Questions  aa 
to  superfluous  lands  have  proceeded,  at 
all  times,  upon  the  bona  Jidet  of  the 
transaction. 

8.  Per  Lord  O'Haoan  :  An  actual  pres- 
ent intention  to  employ  the  land  fi>r  the 
purposes  of  the  railway  need  not  have 
beuen  formed  within  the  prescribed 
time,  in  order  to  prevent  a  forfeiture 
at  the  end  of  it      Hooper  v.  Bourne. 

601 

9.  The  Lands  Clauses  Consolldatioo  Act, 
1845,  contained  special  provisions 
with  r^ard  to  claims  for  compensa- 
tion for  lands  affected  by  the  works  of 
a  railway,  and  directed  that  (except  in 
certain  specified  cases)  compensation 
should  be  awarded  with  costa.  ^  A  spe- 
cial act  (38  A  39  Vict  c  ccviii.)  de^ 
clared  that  the  provisions  of  the  gen- 
eral act  were,  **  except  where  expressly 
varied  by  the  special  act,"  incorporated 
with  it  The  general  act  provided  the 
forms  of  proceedings  in  arl>itrations — 
such  as  the  appointment  of  arbitrators 
by  the  contending  parties,  and  the  ap- 
pointment of  an  umpire  by  the  arbitra- 
tors, and  declared  that  compensation 
might  be  recovered  with  coeta.  The 
special  act  directed  that  arbitrations 
conducted  under  its  provisions  should 
be  conducted  by  an  arbitrator  appoint- 
ed by  the  Board  of  Trade,  bat  con- 
tained no  specific  directions  as  to  the 
award  of  costs.  An  arbitration  of 
this  sort  took  place  under  the  special 
act.  The  arbitrator  awarded  compen- 
sation, but  said  nothing  as  to  costs : 

Jieid,  that  the  clainuuit  was  entitled 
to  costs,  for  that  the  substitution  of 
one  form  of  proceeding  in  the  arbitra- 
tion different  from  that  in  the  general 
statute,  expressly  varied  the  provisions 
of  the  ^neral  statute  as  to  that  matter, 
but  did  not  repeal  the  provision  as  to 
costs  in  the  general  statute,  nor  affect 
the  general  rule  that  the  party  suc- 
ceeding in  such  an  arbitration  should 
recover  costs :  f 

10.  Held^  also,  that  the  right  to  costs  was 
entirely  independent  of  the  taxation  of 
them,  and  an  action  could  be  maintain- 
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ed  for  the  costs  though  the  amount  of 
such  costs  had  not  been  previously  set- 
tled or  ascertained  by  taxation ;  and 
consequently  an  order  for  the  taxation 
made  by  the  learned  judge  on  giving 
his  judgment  for  the  plaintiff,  was  a 
valid  order. 

11.  Per  The  Lord  Chanckllor  (Lord 
Selbome) :  In  construing  acts  of  Par- 
liament of  this  kind,  and  adjusting  the 
general  provisions  in  the  general  act  to 
the  particular  provisions  of  the  special 
act,  considerations  of  reason  ana  jus- 
tice and  the  universal  analogy  of  such 
provisions  in  similar  acts  of  Parlia- 
ment, ought  to  have  much  weight  and 
force.  Metropolitan  DUtriet  Kailway 
V.  Sharpe,  746 

See  Statute,  641. 

ESTATE  TAIL. 
See  Wills,  746, 

ESTOPPEL. 

1.  For  the  purpose  of  having  a  contract 
of  sale  of  a  concession  set  aside  on 
the  ground  of  fraud,  and  repayment 
of  the  purchase-money,  £66,000,  with 
interest,  a  company  filed  a  bill  of  com- 
plaint in  the  English  Court  of  Chan- 
cery. 

2.  At  the  same  time  they  lodged  a  claim 
to  be  ranked,  for  the  same  sum,  upon 
the  estates  of  a  firm  carrying  on  busi> 
ness  in  Edinburgh  and  London,  which 
had  been  sequestrated  in  Scotland.  In 
the  claim,  the  company  described  the 
debt  as  owing  under  the  circumstances 
set  out  at  length  in  the  bill  in  chan- 
cery "  produced  and  held  as  repeated 
brevttatin  caued.'*  To  the  chancery  suit 
the  trustee  of  the  sequestrated  estates 
was  a  party.  The  trustee  having  re- 
jected the  claim,  the  Lord  Ordmary 
ordered  a  condescendence  and  proof. 
The  proof  was  adduced  on  the  1 6th  of 
June,  1874.  The  Coart  of  Session,  and 
ultimately,  this  House,  held  that  the 
claimants  were  not  entitled  to  the 
debt  claimed  against  the  sequestrated 
estates;  and  refused  to  sist  the  pro- 


ceedings in  the  sequestration,  pending 
the  issue  of  the  chancery  suit  (1  App. 
Cas.,  780). 

3.  The  bill  in  chancery  as  filed  alleged 
certain  indicia  of  fraud;  afterwards 
additional  evidence  of  fraud  was  discov- 
ered, in  time  to  have  it  inserted  by 
way  of  amendment.  The  bill  was 
finally  amended  on  the  8d  of  March, 
1874.  Subsequently  a  decree  waa 
made  by  the  Vice-Chancellor,  and 
affirmed  by  the  Court  of  Appeal,  re- 
scinding the  contract,  and  ordering 
repayment  of  the  £66,000;  and  a  dec- 
laration was  added,  that  the  plaintiff 
company  should  be  at  liberty  to  prove 
in  the  sequestration  suit  in  Scotland 
for  the  £66,000  (6  Ch.  D.,  894). 

Founding  on  this  decree  the  company 
lodged  another  claim  with  the  trustee 
in  Scotland.  Again  the  trustee  rejected 
the  claim ;  and  again  a  condescend- 
ence was  made  up.  The  company  this 
time  put  their  daim  upon  the  allega- 
tions contained  in  the  bill  in  chancery 
as  finally  amended  on  the  8d  of  March, 
1874.  The  trustee  relied  on  the  plea 
of  ret  judicata : 

Held  (affirming  the  decision  of  the 
court  below),  that  the  plea  of  res  jitdi- 
cata  prevailed,  because  (1)  the  new  alle- 
gations of  fraud  in  the  amended  bill  in 
chancery  did  not  constitute  a  new 
medium  coneludeiidi ;  (2)  the  alleged 
facts  were  within  the  knowledge  of  the 
claimants  before  the  proof  was  adduced 
in  the  former  action,  and  might  have 
been  inserted  by  amendment  in  their 
closed  record  in  Scotland. 

4.  Hdd^  also,  that  no  question  arose  as  to 
the  validity,  or  examinability,  of  a  for- 
eign judgment. 

6.  Per  Earl  Cairns,  L.C.  :  A  party  who 
has  been  unsuccessful  cannot  be  allow- 
ed to  reopen  the  litigation  merely  by 
saying,  since  the  former  litigation  there 
is  another  fact,  going  exactly  in  the 
same  direction  with  the  fact  stated 
before,  and  leading  up  to  the  same  re- 
lief asked  for  before,  but  it  being  in  ad- 
dition to  those  facts,  it  ought  now  to 
be  allowed  to  be  the  foundation  of  a 
new  litigation,  and  he  should  be  al- 
lowed to  commence  a  new  litigation 
merely  upon  the  allegation  of  this  ad- 
ditional met.  The  only  way  in  which 
that  could  possibly  be  admitted  would 
be  if  the  litigant  were  prepared  to  say 
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— I  will  show  yoa  that  this  is  a  ftict 
which  entirely  changes  the  aspect  of 
the  case,  and  further  I  will  show  yoa 
that  it  was  not  and  could  not  by  rea- 
sonable diligence  be  obtained  by  me 
before.  Fhasphale  Sevage  Co.  v.  M61- 
leson,  561 

See  Trvsts  and  Trrstebs,  188,  149  note. 


EVIDENCE. 

See  LiFK  Estate,  787,  806  note. 
Patents,  104,  106  note. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A.  C,  being  one  of  several  executors, 
a  debtor  to  his  testator's  estate  in  the 
sam  of  £20,180,  and  entitled  to  one- 
sixth  of  the  said  estate  (estimated  at 
£6,000)  as  le^tee  under  the  will, 
agreed  with  his  co-executors,  in  ac- 
cordance with  the  terms  of  the  will  and 
without  objection  from  the  parties  in- 
terested, to  set  off  the  said  £6,000 
against  the  like  amount  of  the  debt 
then  payable  by  him,  at  the  same  time 
paying  about  £l,000  in  cash.  There- 
after having  become  insolvent,  A.  C. 
agreed,  by  way  of  compromise  with  his 
creditors,  including  the  said  execu- 
tors, that  they  shomd  accept  6«.  in  the 
pound  in  full  of  their  demands,  se- 
cretly arranging  with  some  of  the  said 
creditors  to  pay  to  them  farther  sums 
if  he  should  oe  in  a  position  so  to  do, 
and  subsequently  paying  to  them,  or 
some  of  them,  further  sums.  For  the 
purposes  of  the  compromise  the  debt 
due  to  the  testator's  estate  was  treated 
by  the  executors  as  amounting  to  £19,- 
858,  thus  in  effect  reviving  the  debt  of 
£6,000  which  had  been  previously  dis- 
charged, and  accepting  in  respect  of  it 
a  composition  of  6«.  in  the  pound; 
and  the  executors  also  treated  as  re- 
vived A.  C.'s  right  to  one-sixth  of  the 
testator's  estate. 

In  a  suit  brought  by  a  legatee  against 
the  executors,  all  of  whom  proved  the 
will,  luldy  that  the  above  agreement  of 
set-off  extinguished  A.  C.'s  debt  pro 
ianiOy  and  had  the  same  effect  as  if  A. 
C.  had  paid  £6,000  in  cash.  It  also 
extinguished  A.  C.'s  right  under  the 
bequest,  unless  it  should  turn  out  that 


the  one-sixth  share  exceeded  the  esti- 
mated £6,000,  and  subject  to  his  lia- 
bility to  refund  pro  tanto  in  case  the 
same  should  fitdl  short  of  the  estimated 
£6,000. 

Heldy  also,  that  the  agreement  of  com- 
promise was  a  breach  of  trust  and 
void  as  against  the  plaintiff,  and  that 
it  was  fraudulent  as  regards  A.  GL 
The  secret  arrangement,  though  not  le- 
gally binding,  was  sufficient  to  vitiate 
the  compromise. 

2.  Udd,  further,  that  whether  or  not  a 
compromise  by  executors  of  a  debt  due 
from  one  of  themselves  will  be  excused 
and  upheld  if  beneficial  to  the  estate, 
the  above  compromise  and  the  mode 
in  which  it  was  carried  out  as  above 
were  injurious  to  the  estate  and  to  the 
plaintiff,  and  that  the  plaintiff,  in  the 
absence  of  any  consent  or  acqniesoenee 
by  him,  was  not  bound  thereby. 

8.  Held,  further,  that  A.  C.  was  liable  to 
the  estate  for  the  full  amount  of  what 
would  have  been  due  and  payable  by 
him  if  the  compromise  had  never  been 
effected,  and  that  the  co-executors  were 
severally  liable  for  so  much  of  the  said 
amount  as  would  or  might  at  any  time 
have  come  to  their  hands  but  for  their 
wilful  n^lect  and  default. 

4.  It  is  not  necessary  to  direct  an  inquiry 
previous  to  charging  the  defendants  as 
for  wilful  neglect  and  default 

6.  The  executors  having  been  directed 
by  the  will  to  sell  the  real  estate,  if 
they  allowed  one  of  their  nnraber  to 
hold  stores  and  buildings  at  less  than 
a  fair  occupation  rent,  are  chargeable 
with  what  would  have;  been  a  fair  occa- 
pation  rent. 

6.  A  house  and  premises  having  by  the 
will  been  given  to  the  widow  for  life 
without  impeachment  of  waste,  an  in- 
quiry was  directs  whether  any  chaise 
for  money  expended  thereon  by  the 
executors  ou^ht  to  be  allowed  or  not, 
having  regard  to  the  circumstances  un- 
der which  the  expenditure  was  made. 

7.  Interest  on  sums  decreed  allowed  at  6 
per  cent.     De  Cordova  v.  De  Cordova. 

468,  485  note, 

8.  An  order,  under  the  modern  practice, 
allowing   an  executor  to  continue  the 
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_  in  an  action  instituted  by 
bis  testator,  which  order  has  been  ob- 
tained by  him  after  a  judgment  in  fa- 
vor of  his  testator,  and  aiter  notice  of  an 
appeal  against  that  judgment,  is  equiv- 
alent to  the  old  order  for  revivor,  and 
subjects  him  to  the  same  liabilities. 
He  becomes  in  effect  a  substantive 
party  to  the  suit,  and  is  personally 
liable  to  costs.  BoynUm  v.  BoyfiUm. 
61S,  616  note. 


EXTINGUISHMENT. 

See  Arbitration,  1S8. 

Partnership,  847, 886  note. 


FISHING. 

In  1774  the  Crown  ^ranted  to  L.  a 
barony  charter  to  lancU  almost  contin- 
uous on  both  sides  of  a  river  in  Inver- 
ness-shire, included  were  older  baronies 
containing  express  grants  of  salmon 
fishing  to  parts  of  the  river,  some 
above  and  some  below  certain  falls, 
also  an  ancient  barony  grant  jiving 
the  fishing  on  the  Water  of  Fome, 
which  was  alleged  to  be  tlie  old  name 
of  the  whole  nver  from  its  source  to 
the  sea.  From  time  immemorial  L.  had 
exercised  his  possession,  up  to  1862, 
taking  all  the  fish  in  the  whole  river 
by  means  of  close  cruives,  just  below 
the  falls,  which  stretched  right  across 
the  river,  and  which  were  narrower 
than  then  allowed  by  law.  Above  the 
falls  he  asserted  his  right  (a)  by  occa- 
sionally fishing  there;  (b)  by  during 
spawning  season  having  watchers; 
(c)  by  taking  his  tenants  in  their  leases 
bound  to  protect  the  fishing,  and  pre- 
vent all  others  from  fishing.  All 
which  he  had  done  for  a  period  much 
longer  than  forty  years.  Since  1862, 
when  close  cruives  were  abolished,  he 
had  regularly  fished  above  the  fialls 
with  net  and  coble. 

Neither  the  Crown  nor  any  one  else 
had  ever  objected  to  L.'s  entire  pos- 
session of  the  whole  salmon  fishing  in 
the  river.    The  Crown  now,  while  ad- 


mitting L/s  ri^ht  to  the  salmon  fishing 
below  the  falls  to  be  incontestible, 
claimed,  de  jure  corowe,  all  the  fishing 
above  the  falls: 

Held,  affirming  the  decision  of  the 
court  below,  that  the  river  here  was 
a  unum  quid — one  continuous  and  con- 
nected subject — and  that  L.'8  entire 
control  and  enjoyment  of  the  whole 
profit  of  the  fish  in  the  whole  river, 
for  a  time  far  beyond  the  period  of 
prescription,  coupled  with  his  titles, 
gave  him  the  right  to  the  salmon  fish- 
ing within  the  limits  and  ex  adverno  his 
barony  lands  wherever  situated : 

2.  Held,  also,  that  this  decision  was  with- 
out prejudice  to  any  right  of  the 
Crown  or  its  grantees  to  the  salmon 
fishing  ex  advereo  the  ancient  barony 
lands  of  C,  which  were  lands  on  the 
banks  of  the  above  mentioned  river  in- 
termixed with  L.'s  barony  lands. 

8.  See  Lord  Blackburn's  opinion  (p.  311) 
as  to  the  extent  of  a  grant  to  take  fish 
by  yairs  or  cruives.  Lord  Advocate  v. 
LovaL  676 


FOOD. 
See  Fraud,  12,  26  noU. 

FOREIGN  GOVERNMENT. 
See  International  Law,  678. 

FOREIGN  JUDGMENT. 
See  EsToi'PEL,  661. 

FORMER  ADJUDICATION. 
SeeDkUAQSA,  86. 

FORMER  SUIT. 
See  Estopprl,  661. 
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FRAUD. 

1.  A  nuin  may  be  morally,  and,  under 
the  terms  of  an  act  of  rarliament,  le- 
gally culpable,  and  yet  his  condact 
may  not  give  any  right  of  action  to  a 
private  individual  who  suffers  injury 
thereby. 

2.  A  breach  of  a  statutory  duty  may  not 
constitute  the  foundation  for  a  private 
right  of  action. 

8.  A  statement  that  the  purchaser  of  an 
article  m^t  take  it  "  with  all  faults,** 
and  that  the  vendor  will  give  no  war- 
ranty with  it,  and  will  refuse  all  future 
claim  for  compensation  (where  the  ven- 
dor does  nothing  to  conceal  defect),  re- 
lieves the  vendor  from  all  liability  in 
respect  of  any  defect  in  the  article  it- 

4.  Per  Thb  Lord  Chanoellob  (Earl 
Cairns) :  If  such  a  statement  was  fol- 
lowed by  a  declaration  of  the  vendor 
(who  knew  the  reverse)  that  he  be- 
lieved the  article  to  be  free  from  objec- 
tion, there  might  be  ground  for  an  ac- 
tion of  deceit. 

6.  Where  a  statute  prohibited  persons 
from  sending  animals  affected  With  a 
contagious  disease  to  market,  and  in- 
flicted penalties  on  any  person  so  send- 
ing them,  the  act  of  sending  them,  if 
known  to  be  so  infected,  was  a  public 
offence,  but  did  not  amount  by  implica- 
tion to  a  representation  that  they  were 
sound,  and  did  not  of  itself  raise,  as 
between  the  vendor  of  the  animals  and 
the  purchaser  of  them,  any  right  on 
the  part  of  the  purchaser  to  claim  dam- 
ages in  respect  of  an  injury  he  had 
suffered  in  consequence  of  their  pur- 
chase. 

6.  Per  Lord  QTRkoks  :  The  statute  in 
such  a  case  was  passed  for  the  benefit 
of  the  general  public,  and  had  nothing 
to  do  with  the  private  bargains  of  in- 
dividuals. Ward  V.  Hobba,  12, 
26  noU, 

See  Executors  and  Administrators,  468, 
485  nate. 
BrociuiOLDERa,  39  R,  675. 


FRAUDS,  STATUTE  OF. 

J.  Whei'e  a  court,  has  lu  find  a  contract 
in  a    c(jrFosj>i>qdi;uct%  nad  not  in  one 


particular  note  or  memorandum  for- 
mally signed,  the  whole  of  that  which 
has  passed  between  the  parties  must  be 
taken  into  consideration. 

2.  Applying  this  rule,  though  the  first 
two  letters  of  a  correspondence  seemed 
to  constitute  a  complete  contract,  the 
House,  upon  the  whole  of  what  had 
passed  in  letters  and  conversation,  came 
to  the  conclusion  that  no  condoded 
and  complete  contract  had  been  estab- 
lished 

Per  The  Lord  Chajtcrllor  :  Qu4gre, 
whether  the  addition,  in  a  written  docu- 
ment, of  the  words  "  subject  to  the  title 
being  approved  by  our  solicitor,"  could 
affect  a  contract  for  the  sale  of  Und, 
otherwise  complete  in  itself? 

3.  QucBrey  whether  the  proper  meanii^ 
of  such  words  is  more  than  that  the 
title  offered  is  not  to  be  accepted  with- 
out investigation,  and  that  objections 
made  on  such  investigation  would  be 
subject  to  the  decision  of  a  legal  tri- 
bunal? 

4.  Per  Lord  Sklborne:  The  observa- 
tion stated  in  JervU  v.  Berridge^  that 
"  the  Statute  of  Frauds  is  a  weapon  of 
defence,  not  offence,  and  does  not  make 
any  signed  instrument  a  valid  contract 
by  reason  of  the  signature,  if  it  is  not 
such  according  to  the  good  faith  and 
real  intention  of  the  parties,"  affirmed. 
Hwtey  V.  Horn-Payne.      210,  221  mtU. 

See  Pleadings^  81. 


FREIGHT. 
See  Railwatb,  182. 

FUNDS. 
See  Trusts  and  Trustrbs^  580. 

Q. 

GIFT. 

1.  By  a  notarial  deed,  dated  the  29th  of 
May,  1866,  the  appellant  g^ve  an  an- 
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naity  to  the  respondent  in  trust  for  her 
five  daughters,  **  pour  partie  de  leurn 
frais  de  toiletU  et  aiUres  petit*  besoina 
peraonnela"  the  capital  sum  being  there- 
Dy  settled  upon  the  daughters  after 
their  mother's  death.  The  g^ft  was 
made  soon  after  the  appellant  came  of 
age,  and  amounted  to  about  one-hun- 
dredth part  of  her  whole  estate;  and 
it  was  to  be  presumed  from  the  circum- 
stances that  if  she  had  contemplated 
haying  children  she  would  still  have 
made  it : 

Held,  that,  under  these  circumstances, 
by  the  law  of  Canada  prior  to  the  Civil 
Code  (being  that  which  existed  in  the 
jurisprudence  of  the  Parliament  of 
Paris  before  the  Ordinance  of  1781)  the 
g^ft  was  not  revocable  on  the  birth  of 
children. 

2.  The  Ordinance  of  1781  was  not  a  mere 
declaration  of  existing  law  ;  and  al- 
though it  enacted  that  all  eifts  made 
by  persons  who  had  not  childran  at  the 
tune  of  the  donation  *'  de  qfieique  valeur 
que  lee  dites  donatiotie  puieeent  iire,  et  d 
quelque  tUre  qtCeUee  aietU  ilefaitee  .  .  . 
demeureront  rtvoqutee  de  plein  droit  par 
la  eurvenanee  dun  enfant  Ugitime  du 
donateftr/*  yet  such  enactment  did  not 
take  effect  in  Canada  proprio  vigore, 
never  having  been  registered  in  Canada. 

8.  Consequently  the  French  law  intro- 
duced into  Canada  by  the  Edict  of  1668 
remained  unaffected  by  the  Ordinance ; 
and  it  was  not  proved  and  could  not  be 
presumed  that  such  law  became  altered 
or  modified  in  consequence  of  the  juris- 
prudence of  the  province  having  adopt- 
ed the  rules  contained  in  the  Ordinance. 
t  v.  CuvUlier.  671 


GOVERNOR,  COLONIAL. 

1.  Trespass  for  seizing  and  detaining  at 
Kingston  in  Jamaica  a  schooner  of 
which  the  plaintiff  was  charterer,  and 
which  had,  as  alleged,  put  into  the 
port  of  Kingston  in  distress  and  for  re- 
pairs. 

2.  Plea  in  substance  of  privilege  and  to 
the  jurisdiction,  that  the  defendant  was 
Captain-General  and  Governor-in-Chief 
of  the  Island  of  Jamaica,  that  the  acts 
complained  of  were  done  by  him  as 
governor  of  the  island  and  in  the  exer- 


cise of  his  reasonable  discretion  as  such, 
and  aa  acts  of  State. 

The  plea  did  not  aver  even  generally 
that  the  seizure  of  the  plaintiff's  ship 
was  an  act  which  the  defendant  was  em- 
powered to*do  as  governor,  nor  even 
that  it  was  an  act  of  State : 

Hddy  that  the  judgment  reepondeat 
ouster  was  right  and  must  be  affirmed. 

8.  The  governor  of  a  colony  (in  ordinary 
cases)  cannot  be  regarded  as  a  viceroy ; 
nor  can  it  be  assumed  that  he  possesses 
general  sovereign  power.  His  authority 
IS  derived  from  his  commission  and 
limited  to  the  powers  thereby  ex- 
pressly or  impliedly  intrusted  to  him. 
It  is  within  the  province  of  municipal 
courts  to  determine  whether  an  act  of 
power  done  by  a  governor  is  within 
the  limits  of  his  anthority  and  there- 
fore an  act  of  State. 

4.  QueBre^  how  far  a  governor  when  acting 
withing  the  limits  of  his  authority,  but 
mistakenly,  is  protected.  Muegrave  v. 
Pulido,  648,  654  note. 


GRANT. 
See  StATUTK,  641. 

H. 

HABITUAL  DRUNKARD. 

1.  By  the  law  of  Jersey  in  order  to  place 
a  man  under  "  curatetle  "  the  court  must 
be  satisfied  not  merely  that  he  is  prodi- 

gal  or  likely  to  mismanage  his  property, 
ut  that  he  is  so  by  reason  of  nis  habit- 
ual intemperance  in  the  matter  of 
drink.  To  establish  the  intemperance 
the  court  must  not  merely  have  the 
evidence  of  relatives  {lee  electeurs),  but 
the  presentment  aft^r  examination  of 
lee  eixprineipauz.  A  similar  procedure 
is  adopted  for  the  removal  of  the  inter- 
diction and  the  reinstatement  of  the 
party  in  his  civil  rights. 

When  the  court  is  satisfied  that  the 
interdiction  should  be  reversed  as  re- 
gards the  person,  it  has  no  power  to 
continue  the  "  curatetle  "  as  regards  the 
property  upon  a  mere  suggestion  that 
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it  would  he  belter  aad  more  expedient 
fur  tlie  family  bo  to  do.  £i  parte 
NieoUe,  726 


HEALTH. 

1.  The  Public  Health  (Scotland)  Act, 
1867.  s.  89,  subs.  4,  provides,  that, "  The 
local  authority  may  cause  all  existing 
public  cisterns,  pumps,  wells,  reser- 
voirs, conduits,  aqueducts,  and  works 
used  for  the  gratuitous  supply  of  water 
to  the  inhabitants  to  be  continued, 
maintained,  and  plehtifully  supplied 
with  water."  A  well  situated  on  pri- 
vate ground,  the  water  of  which  nas 
been  used  for  domestic  purposes  ^atui- 
tously  by  the  inhabitants  in  the  vicinity 
for  the  prescriptive  period,  is  a  public 
well  within  the  meaning  of  this  section ; 
and  the  local  authority  can  enter  on 
the  land  and  do  all  acts  to  the  well  for 
continuing  and  maintaining  it;  which 
the  inhabitants  might  have  done  before. 
And  this,  notwithstanding  that  there 
may  be  a  company  with  a  vested  right 
to  supply  the  inhabitants  with  water. 

2.  Situated  in  one  corner  of  a  private 
field  in  the  parish  of  Denny  is  a  well. 
From  the  well  to  the  entrance  of  the 
field  a  footpath  leads,  and  from  this 
entrance  to  the  public  road  going 
through  the  village  of  Denny  there  is 
a  cart  road.  The  inhabitants  of  Denny 
had  for  tbe  prescriptive  period  used  the 
water  of  the  well  for  domestic  purposes, 
and  had  had  the  well,  inter  alia,  cradled 
with  stones  at  their  own  expense.  Up 
to  1877  Denny  was  a  mere  village 
without  any  burghal  territory.  But 
in  that  year  Denny,  with  the  adjoining 
village  of  Dunipace,  was  constituted  a 
police  burgh  under  the  provisions  of 
26  (b  26  Vict.  c.  101,  and  the  police 
commissioners  of  the  burgh  then  be- 
came the  local  authority  under  the 
Public  Health  (Scotland)  Act,  1867  (80 
A,  81  Vict  c.  101). 

In  1878  the  commissioners,  in  their 
character  as  local  authority,  and  under 
the  authority  of  sub-sect  4,  sect  89,  of 
the  last-mentioned  statute,  caused  the 
well  to  be  covered  in  with .  an  iron 
plate,  and  placed  therein  a  hand  pump 
with  the  avowed  object  of  keeping  the 
well  free  from  pollution.  The  pro- 
prietor of  the  field,  alleging  the  well  to 
oe  his  private  property,  raised  a  pro- 
cess of  interdict  and  sus^jension  agiunst 


the  local  authority  praying  for  removal 
of  the  cover  and  pump,  &c. : 

HMy  affirming  the  decision  of  the 
court  below,  that  the  well  was  a  public 
well  within  the  meaning  of  the  statute, 
and  that  the  local  authority,  as  repre- 
senting; the  inhabitants,  had  not  done 
anything  in  excess  of  their  powers. 
lUnvUh  V.  ArekibaJUL  786 

8e§  Fraud,  12,  26  wtU, 


HIGHWAYS. 

See  Arbitration,  183. 

NaouGXifCK,  178,  186  noU, 


ILLEGAL  AGREEMENTS. 

1.  Agreements  in  restraint  of  trade  are 
against  public  policy  and  void,  unless 
the  restrunt  they  impose  is  partial 
only,  and  reasonable  in  relation  to  the 
objects  of  the  contract ;  and  also  unless 
they  are  made  upon  a  real  and  bonafidt 
consideration. 

2.  Where  the  object  of  an  agreement  is 
to  parcel  out  the  stevedoring  business 
of  a  particular  port  amongst  the  par- 
ties to  it,  and  so  to  prevent  oompetitioo, 
at  least  amonest  tiiemselves,  and  also, 
it  may  be,  to  keep  up  the  price  to  be 
paid  for  the  work : 

Hdd,  that  such  agreement  is  not  in- 
valid, if  carried  into  effect  by  provi- 
sions reasonably  necessary  for  the  pur- 
pose, though  the  effect  of  them  might 
be  to  create  a  partial  restraint  upon  the 
power  of  the  parties  to  exercise  their 
trade. 

8.  A  provision  that  if  a  particular  mer- 
chant named  in  the  agreement  should 
refuse  to  allow  the  stevedoring  of  any 
ship  to  be  done  by  the  party  entitled 
to  it  under  the  agreement,  and  should 
require  one  of  the  other  parties  to  do  it, 
such  party  so  required  should  give  an 
equivalent  to  the  party  who  lost  the 
stevedoring,  is  not  unreasonable  either 
as  regards  the  party  entitled  or  as  re- 
gards the  merchant 
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4.  But  a  provision  that  in  the  case  of 
ships  passinfi;  out  of  the  hands  of  mer- 
chants named  in  the  contract  into  the 
hands  of  other  merchants,  who  should 
not  choose  to  employ  the  party  entitled 
under  the  agreement,  all  the  parties 
thereto  are  deprived  of  the  worV  can- 
not be  jnstifiea.  It  is  obviously  detri- 
mental to  the  public,  is  entirely  oeyond 
anything  the  legitimate  interests  of  the 
parties  required,  and  is  utterly  unprofit- 
able and  unnecessary,  at  least  for  any 
purpose  which  can  be  avowed.  Colling 
V.  Locke.  448,  468  note, 

6.  The  plaintiff  deposited  with  the  defend- 
ant £200  to  abide  the  event  of  a  match 
between  a  horse  of  the  plaintiff  and  an- 
other horse  belonging  to  G. ;  but  before 
the  day  fixed  for  the  race,  he  gave  no- 
tice to  the  defendant  that  he  revoked 
the  authority  to  pay  over  the  money, 
and  demanded  the  return  of  it: 

Heldf  that  the  plaintiff  was  entitled 
to  recover  snch  deposit  The  contract 
under  which  the  money  was  deposited 
was  one  by  way  of  wagering,  ana  there- 
fore null  and  void  under  the  Colonial 
Act,  14  Vict  No.  9,  s.  8  (which  is  in 
the  same  terms  as  Imperial  Act,  8  <&  9 
Vict  c.  109,  8.  18).  It  was  not  an 
agreement  to  contribute  a  sum  of  money 
within  the  meaning  of  the  proviso  con- 
tained in  the  said  section ;  which  pro- 
viso applies  to  contributions  other  than 
wagers. 

6.  Where  a  colonial  legislature  has  paaa- 
ed  an  act  in  the  same  terms  as  an  im- 
perial statute,  and  the  latter  has  been 
authoritativel}^  construed  by  a  court  of 
appeal  in  £ngland,  such  construction 
should  be  adopted  by  the  courts  of  the 
colony.     Trimble  v.  JHQ.  697,  701  note. 


ILLEGAL  BUSINESS. 
See  JusTincATioN,  808. 

INCOME. 
See  Life  Estate,  810,  819  noU, 

INSURANCE,  MARINE. 

1.  A  policy  of  marine  assurance  is  not  a 
contract  of  mere  indemnity. 


2.  General  averaf^  and  salvage  do  not 
come  within  either  the  words  or  the 
object  of  the  suing  and  laboring  clause 
of  a  policy  of  marine  assurance. 

3.  Salvage  expenses  are  not  assessed  upon 
the  quantum  mtrnit  principle,  but  on 
the  general  principle  of  maritime  law, 
rewarding  persons  who  by  great,  and 
perhaps  dangerous,  exertions  bring  in 
a  ship,  for  which  exertions,  if  not  suc- 
cessful, notiiing  would  have  been  paid. 

4.  The  assured,  who  had  not  abandoned, 
but  had  elected  to  repair,  after  dam- 
age sustained  from  perUs  of  the  sea, 
was  hdd^  therefore,  not  entitled  to  re- 
cover under  that  clause  the  expenses 
of  salvage. 

6.  But  AdUthat,  up  to  the  amount  insured, 
he  was  entitled  to  recover  the  cost  of 
repair,  with  the  reduction  of  one-third 
new  for  old,  even  although  the  amount, 
calculated  upon  that  principle,  should 
exceed  the  amount  that  would  be  pay- 
able upon  a  total  loss  with  benefit  of 
salvage,  and  should  equal  the  whole 
sum  insured. 

6.  The  ship  Crimea  was  insured  with  the 
defendant  for  £1,200,  being  valued  in 
the  policy  at  £2,600.  It  encountered 
verv  bad  weather,  and  was  in  danger 
of  smking ;  it  was  rescued  by  a  steamer, 
which  obtained  from  the  Irish  Court 
of  Admiralty  £800  as  salvage  money. 
The  owner  did  not  abandon,  but  elected 
to  repair.  The  defendant's  proportion 
of  the  repair  expenses  amounted  (after 
the  deduction  of  one  third-new  for  old) 
to  £1,200,  the  full  sum  he  had  insured, 
and  he  was  held  liable  to  that  amount ; 
but  was  held  not  to  be  liable  to  any 
part  of  the  salvage  expenses. 

7.  There  were  cross  appeals.  Neither 
party  was  completely  successftd.  No 
costs  were  given.    AUehieon  v.  Lohre. 

520 

Su  LiXNS,    1. 


INTEREST. 

See  Executors  and  Admixxstkatoes,  468. 
Legacies,  69. 
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INTERNATIONAL  LAW. 

1.  Where  money  has  been  Bubscribed  by 
bondholders  ror  a  particular  purpose 
(such  as  the  construction  of  a  rail- 
road) and  part  of  that  money  has  been 
placed  in  the  hands  of  trustees  for  the 
bondholders,  the  duty  of  such  trustees 
bein^  to  pay  portions  of  the  money  as 
portions  of  the  intended  railroad  are 
constructed,  if  no  such  railroad  nor  any 
portion  of  it  is  constructed,  and  its  con- 
struction becomes  impracticable,  the 
bondholders  are  entitled  to  demand 
from  the  trustees  repayment  of  what 
remains  in  their  hands. 

2.  Where  there  is  a  right  dependent  on 
the  practicability  of  doing  a  certain 
work,  the  question  of  its  practicability 
is  not  to  be  determined  solely  by  phys- 
ical or  financial  reasons,  but  conditions 
previously  stipuUted  (especially  where 
the  interests  and  the  rights  of  third 
parties  are  concerned)  must  be  consid- 
ered. 

8.  Thus,  where  a  loan  was  raised  to  make 
a  railroad  in  a  foreign  country,  such 
loan  being  raised  on  the  faith  of  a  pro- 
spectus which  set  forth,  as  a  security  to 
the  bondholders,  the  grant  of  a  couces- 
Sion  by  the  foreign  government,  in  vir- 
tue of  which  the  bondholders  would 
have  the  benefit  of  the  custom  duties 
imposed  by  that  government  on  goods 
passing  along  that  railroad,  ana  the 
foreign  government,  finding  the  rail- 
road not  made,  revoked  its  concession, 
the  loss  of  the  security  which  the  con- 
cession had  afforded  to  the  bondhold- 
ers, entitled  them  to  treat  the  scheme 
as  a  failure,  and  to  demand  the  return 
of  their  subscriptions. 

4.  A  foreign  government  granted  a  con- 
cession, on  the  terms  of  which  a  com- 
pany was  formed  and  a  loan  raised, 
and  bondholders  constituted.  The  gov- 
ernment afterwards  revoked  the  con- 
cession : 

5.  Held^  that  its  right  to  do  so  could  not 
be  questioned  in  any  legal  proceed- 
ings in  this  country. 

6.  Directions  as  to  the  form  of  the  decree 
and  as  to  costs.  National,  etc.,  v.  Wil- 
aofi.  678 

8ee  Estoppel,  661. 
Jurisdiction,  809. 
Wills,  668. 


JOINT  DEBTORS. 
See  Pabtnbrship,  847,  S85  note. 

JURISDICTTION. 

1.  In  a  suit  in  the  Consular  Court  of  Tur- 
key brought  by  the  respondent  against 
the  wife  of  the  appellant,  for  a  sale  of 
a  piece  of  land  in  Prinkipo,  with  the 
mul  and  bakery  erected  thereon,  and 
for  the  payment  of  three-fourths  of  the 
proceeds  of  such  sale  into  court ;  it  ap- 
peared— 

(1.)  That  the  respondent  was  trustee . 
in  liquidation  in  respect  of  three- 
fourths  share  only  in  the  beneficial  in- 
terest in  the  said  property,  which  share 
was  subject  to  a  mortgage ;  the  appel- 
lant, who  was  no  party  to  the  suit,  be- 
ing entitled  to  the  remaining  one-fourth 
share  unincumbered ; 

(2.)  That  the  defendant,  having  been 
originally  a  Turkish  subject,  had  been 
made  ostensible  owner  and  trustee  of 
the  said  property,  in  order  to  satisfy  or 
evade  the  law  of  Turkey;  but  had 
thereafter  by  her  marriage  witb  the 
appellant  become  a  British  subject 

The  court  thereupon  ordered,  with 
costs  against  the  defendant,  on  the 
18th  of  July,  1874,  that  the  whole  of 
the  property  should  be  sold,  and  tiie 
whole  of  the  proceeds  paid  into  court. 
In  1876,  however,  the  respondent  sold 
the  three-fourths  share  thereof  to  C, 
as  agent  of  the  mortgagee,  by  private 
contract,  and  receiv^  the  porchase- 
money  thereof. 

On  the  27th  of  March  and  18th  of 
June,  1878,  the  court  granted  ex  parte 
applications  of  the  respondent  that  the 
defendant  be  ejected  from  the  whole 
of  the  said  property,  with  costs,  and 
that  the  mill  oe  closed.  This  was 
done  and  the  seals  of  the  court  put 
upon  it 

On  the  17th  and  28th  of  June,  1878, 
the  court  refused  applications  by  the 
appellant  first  for  a  rule  nisi  to  set 
aside  the  said  orders,  on  the  ground 
that  he  was  owner  of  one-fourth  share 
of  the  mill  and  sole  owner  of  two  ovens 
attached  to  the  mill ;  that  C.  had  paid 
for  and  obtained  |>os8e6don  of  hia  three- 
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fourth R  share;  and  that  the  respon- 
dent had  ceased  to  have  any  interest  in 
the  said  property.  Second,  for  leave 
to  appeal  to  Her  Majesty  in  council 
against  the  order  of  the  17th  of  June. 

Thereafter  by  a  series  of  orders  the 
court  refused  to  set  free  the  movable 
property  so  placed  under  seal  at  the 
mill,  or  to  set  free  the  said  two  ovens, 
refused  to  the  appellant  a  rule  nisi  to 
that  effect,  and  refused  to  suspend  the 
proceedings  and  reopen  the  mill  and 
ovens  until  security  for  damage  be 
ffiven,  in  tlie  latter  case  directing  the 
defendant,  who  was  no  party  to  the  ap- 
plication, to  pay  the  costs.  A  further 
order  ex  parte  on  the  application  of  the 
respondent  was  made  that  exclusive 
poesession  of  the  mill,  bakery,  and  ovens 
oe  given  to  C,  and  that  the  defend- 
ant remove  certain  movable  property 
on  filing  an  affidavit  that  the  same  be- 
longed to  her  and  her  husband,  and 
that  he  consented  to  such  removal ;  in 
default  whereof  the  court,  in  the  first 
instance,  ordered  that  the  same  should 
be  sold,  but  subsequently  discharged 
this  order  on  the  application  of  the 
respondent,  and  substituted  for  it  an 
order  that  the  respondent  should  be  at 
liberty  to  remove  the  movable  prop- 
erty not  belonging  to  him,  and  tlie  de- 
fendant pay  the  costs : 

Beld^  that  the  appellant  had  unques- 
tionably suffered  grievous  wrong  by 
reason  of  these  irregular  proceedings 
made  in  a  suit  to  which  he  was  no 
party.  The  defendant  conld  not  be 
sued  as  trustee  without  joining  her  hus- 
band, and  was  nQ,t  the  representative  of 
her  husband  qiwad  his  beneficial  inter- 
est in  the  property.  The  court  could 
not  compel  a  sale  nor  put  a  purchaser 
into  possession  of  more  than  the  three- 
fourths  share  (subject  to  the  mortgage), 
which  was  vested  in  the  respondent. 


2.  Having  regard  to  the  power  of  the 
Turkish  authorities  over  the  land,  and 
to  the  fact  that  C.  was  not  subject  to  the 
jurisdiction  of  the  Consular  Court,  no 
order  could  be  made  directing  restora- 
tion of  possession  or  decreeing  dam- 
ages, but  the  orders  appealed  against 
were  declared  to  have  been  irregular- 
ly and  improperly  made,  and  were  set 
aside  with  costs.     PUta  v.  La  Fontaine, 

809 

See  Arbitration,  448. 


JUSTIFICATION. 

1.  The"0.,"a  Portuguese  vessel,  was 
seized  on  the  6th  of  December,  1876, 
whilst  lying  at  anchor  in  the  harbor 
and  port  of  F..  in  Sierra  Leone,  as  liable 
to  be  forfeited  for  offences  committed 
against  the  provisions  of  5  Geo.  4,  c. 
1 1 3,  and  86  A  87  Vict. ,  c.  88  (the  SlavQ^ 
Trade  Act,  1873),  but  was  subsequent- 
ly released  by  the  court  on  it  appear- 
ing that  she  was  not  engaged  in  the 
slave  trade,  but  was  chartered  and  in- 
tended to  carry  free  immigrants : 

Heldf  on  appeal,  that  the  seixor  was 
rightly  condemned  in  costs  and  dam- 
ages. Although  certain  articles  on 
board  (shackles,  an  extraordinary  num- 
ber of  empty  casks,  an  extraordinary 
quantity  of  rice  and  mats)  are  included 
amon^  the  equipments  which  are  de- 
clared to  be  pritna  facie  evidence  of  a 
vessel  being  engagecl  in  the  slave  trade, 
both  by  the  treaty  between  England 
and  Portugal,  carried  Into  effect  by  6  A 
7  Vict.,  c.  68,  and  by  the  Slave  trade 
Act,  1873;  yet  the  seizor  having  had 
the  means  from  the  surrounding  circum- 
stances and  from  the  ship's  papers  of 
informing  himself  of  the  true  character 
of  the  vessel,  and  the  true  condition  of 
the  men  on  board  who  were  alleged  to 
be  slaves,  had  no  reasonable  grounds 
for  the  suspicion  that  the  vessel  was 
engaged  in  or  fitted  out  for  the  purpose 
of  the  slave  trade. 

2.  The  obligation  upon  a  seizor  to  justify 
the  seizure  under  the  Slave  Trade  Acts 
of  a  vessel  plainly  engaged  in  bona  fide 
trade  within  a  liarbor  is  a  very  strict 
obligation. 

8.  A  reasonable  suspicion  that  the  alleg^ 
slaves  had  been  kidnapped  on  board 
with  the  object  of  carrying  them  as 
free  laborers,  and  not  of  consigning 
them  to  slavery,  would  not  have  justi- 
fied the  seizure  and  detention  of  the 
vessel. 

4.  According  to  the  true  construction  of 
the  Portuguese  treaties,  the  consent  on 
the  part  of  Portugal  that  certain  arti- 
cles mentioned  in  the  first  schedule  to 
the  Slave  Trade  Act,  1 873,  when  found 
on  board  a  Portuguese  vessel,  shall  be 
considered  a  prima  facie  evidence  of 
her  being  engaged  in  the  slave  trade 
relates  only  to  vessels  on  the  high 
seas,  and  does  not  extend  to  vessels  in 
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a  foreign  port  or  foreign  territorial 
waters.  The  4th  section,  therefore,  of 
tlie  act  cannot  be  extended  to  a  Portu- 
guese vessel  lying  in  British  waters. 
Queen  y.  Cataea,  808 

See  Defamation,  166. 


LACHES. 
See  Pleadings,  81. 

LANDLORD  AND  TENANT. 

See  Limitations,  Statute  of,  226. 
Mines,  885,  846  note. 


LEASE. 

See  Limitations,  Statute  of,  226. 
Mines,  886,  846  note. 


LEGACIES. 

1.  Trustees  were  directed  to  sell  herita- 
ble estates  as  soon  after  the  testator's 
decease  as  practicable,  and  pay  certain 
legacies.  After  a  necessary  litigation 
running  over  two  years,  the  property 
was  realized.  On  a  question  whether 
interest  was  payable  from  the  testator's 
death,  in  accordance  with  the  general 
rule  in  Scotland,  or  from  the  date  of 
the  sale: 

Held,  reversing  the  decision  of  the 
court  below,  that  interest  was  due  on 
the  legacies  from  the  testator's  death. 
Kirkpatrick  v.  Bedford,  69 

2.  Who  take  as  next  of  kin,  and  when ; 
who  are  to  be  determined.  Mordmore 
V.  Mortimore.  829,  884  note. 

Sec  Wills,  69. 


LEX  LOCL 
See  JuRiSDionoN,  809. 

LIBEL. 
See  Defamation,  166. 


LIENS. 

1.  The  lien  of  a  broker  upon  policies  of 
insurance  which  he  has  effected,  and 
on  which  he  has  paid  the  premiums, 
may  be  superseded  by  a  special  ar- 
rangement or  contract,  or  by  his  par- 
ticmar  mode  of  dealing  with  tiie  parties 
for  whom  he  has  effected  them.  But 
where  he  has  merely  agreed  to  state 
monthly  accounts  and  to  receive  month- 
ly payments,  but  has  never  delivered 
up  the  policies  until  after  actual  pay- 
ment made  to  him,  his  general  right  of 
lien  is  not  superseded  in  any  way  by 
this  special  arrangement.  And  this  is 
80  though  he  has  effected  the  policieB 
through  an  intermediary,  whom  he 
knew  to  be  an  interme<liary  and  not 
the  principal,  and  who  has*  received 
payment  from  the  principal,  but  who 
has  not  paid  the  broker.  J^Uher  v. 
Smith.  I 

See  Banker's  Lien,  812,  324  note. 


LIFE  ESTATE. 

.  The  heir  in  possession  of  an  entailed 
estate  in  Scotland  petitioned  under  the 
statutes  for  disentaiL  The  first  heir  sub- 
stitute gave  his  consent,  but  the  second 
and  third  refused.  In  valuing  the  in- 
terest of  the  second  and  third  heirs 
substitute,  under  the  5th  section  of  the 
Entail  Amendment  (Scotland)  Act^ 
1876,  the  questions  arose  (1)  whether 
the  probable  duration  of  the  life  of  the 
first  heir  substitute  should  be  taken 
from  the  tables  on  the  basis  of  his  actual 
age,  or  whether  his  actual  state  of 
health  should  be  ascertained  by  inqui- 
ry ;  he  refusing  to  be  medically  exam- 
ined, and  the  second  and  third  heirs 
allegfing  that  he  had  suffered  from  ail- 
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ments  which  tended  to  reduce  the  prob- 
able duration  of  his  life  greatly  below 
the  average  of  persons  of  his  age. 
And  (2)  whether,  there  being  only  one 
other  heir  in  the  entail  existing,  the 
second  and  third  heirs'  chance  of  suc- 
ceeding to  the  fee  simple  by  surviving 
all  the  other  heirs  of  entail  should  be 
taken  into  account: 

Hdd^  reversing  the  decision  of  the 
court  below,  (1)  that  all  the  facts  tend- 
ing to  reduce  the  first  heir's  life  below 
I  the  average  were  relevant  and  should 
be  taken  into  consideration ;  and 
(2)  that  the  chance  of  succeeding  to  the 
fee  simple  ought  to  be  valued.  McDon- 
ald V.  McDonald,  787,  805  noU, 


2.  A  testator  appointed  his  wife  and  two 
other  persons  his  trustees  and  execu- 
tors— he  empowered  his  trustees  to 
make  grants  of  his  real  estate  in  fee, 
or  otherwise  to  sell  his  real  and  per- 
sonal estate,  and  to  stand  possessed 
of  the  money  arising  therefrom  in 
trust  to  invest  the  same,  and  set  apart 
a  sufficient  portion  of  such  investments 
as  will  produce  the  annuity  of  £1,200, 
"  which  I  bequeath  to  my  wife  for  her 
life,**  payable  on  the  usual  quarter  days, 
"  the  firet  payment  to  be  made  on  the 
first  of  such  days  as  shall  happen  after 
my  decease,  such  annuity  in  case  of 
my  wife's  second  marriagd,  to  be  re- 
duced to  the  annual  sum  of  £150,"  and 
subject  to  such  investment  to  set  apart 
£6,000  for  his  daughter  Z.  "  As  to  the 
entire  residue  of  my  trust  estate,  and  as 
to  that  part  set  apart  in  favor  of  my 
wife,  ana  as  to  such  part  thereof  as  shall 
be  no  longer  required  to  be  set  apart 
in  consequence  of  her  second  marriage  " 
in  trust  for  three  grandchildren : 

Held,  affirming  the  decision  of  the 
Court  of  Appeal,  that  this  was  the  be- 
quest of  an  annuity,  and  of  an  annuity 
not  so  restricted  as  to  make  it  payable 
exclusively  out  of  the  Income  of  a  par- 
ticular fund  arising  during  the  widow's 
lifetime.  While  the  property  remained 
unconverted  (as  might  be  the  case  dur- 
ing the  whole  of  her  life),  the  annuity 
was  a  charge  on  the  whole  income  of 
the  estate.  The  fund  not  being  suf- 
ficient to  produce  the  £1,200  a  year, 
the  deficiency  was  to  be  made  good  out 
of  the  corpus.  Carmicha^l  v.  Oee. 
810,  819  note. 

See  EzjECUTORs  .\xd  Adminibtrators,  468. 


LIMITATIONS,  STATUTE  OF. 

1.  An  eleemosynary  corporation  is  with- 
in the  meaning  and  operation  of  18 
Eliz.  c.  10. 

2.  A  lease,  of  land  belonging  to  such  a 
corporation,  not  in  conformity  with 
the  provisions  of  the  third  section  of 
that  statute,  is  therefore  absolutely 
void. 

8.  The  governors  of  Magdalen  Hospital 
(created  a  corporation,  for  certain  cnar- 
itable  purposes,  by  the  9  Geo.  8,  c.  81) 
made,  in  1788,  a  lease  of  certain  land  of 
the  hospital  for  ninety-nine  years,  at 
the  rent  of  "one  peppercorn  (if  law- 
fully demanded)."  The  only  cove- 
nants, on  the  part  of  the  lessee,  were 
to  indemnify  the  governors  from  all 
taxes,  <fcc.,  during  the  term,  and  to  sur- 
render the  premises  at  its  end;  and, 
on  the  part  of  the  governors,  for  quiet 
enjoyment.  No  act  had  been  done  until 
now  to  avoid  the  lease,  or  to  interfere 
with  the  persons  holding  the  land. 
In  July,  1876,  the  governors  brought 
an  action  in  chancery  to  recover  pos- 
session of  the  land  thus  leased  : 

Held,  that  the  lease  was  absolutely 
void  within  the  provisions  of  the  stat- 
ute 13  Eliz.  c.  10.  That  consequently 
the  right  of  the  governors  to  re-enter 
on  the  land  existed  from  the  moment 
of  the  execution  of  the  lease,  and  that 
right  not  having  been  sought  to  be  en- 
forced till  now,  was  barred  by  the 
Statute  of  Limitations,  S  d  4  Wm.  4, 
a  27,  s.  2. 

4.  Per  Lord  Sklbornb:  If  any  rent, 
however  small,  had  been  reserved  and 
received,  it  would  have  created  the 
legal  relation  of  a  tenancy  from  year 
to  year,  and  the  Statute  of  Limitations 
could  not  have  run.  Afoffdalen  Hospital 
y.  K7iott8.  226 


6.  When  defence  of  may  be  raised  by  de- 
murrer.   Datokins  v.  JLord  Penrhyn.  81 


LUNATIC. 
See  Habitual  Drunkard,  726. 
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MALICIOUS  PROSECUTION. 
See  Pkincipal  and  Agent,  187,  207  note. 

MANDATORY. 
See  Statutes,  674  and  note, 

MteRQER. 
See  Partnership,  347, 885  note, 

MILITARY  AUTHORITY. 
See  Governor,  Colonial,  643, 644  note. 

MINES. 

1.  The  Crown  is  not  entitled  to  the  clay 
and  sand  in  the  castomary  estates  of 
inheritance  in  the  Isle  of  Man. 

2.  By  the  laws  and  customs  of  the  Isle, 
the  owners  of  customary  estates  of  in- 
heritance in  customary  tenements  of 
Lord's  lands  have  from  time  immemo- 
rial without  the  license  of  Her  Majesty 
or  her  predecessors,  Lords  of  the  Isle, 
as  of  right  dug,  raised,  and  got  the  clay 
and  sand  therein,  and  have  removed 
and  used  the  clay  for  manuring  their 
own  and  other  lands,  and  for  other  pur- 
poses, and  have  converted  it  into  bricks 
and  tiles  for  sale.  There  is  nothing 
in  the  history  of  the  title  to  the  Lord- 
ship or  Manor  of  Man,  and  of  the  cus- 
tomary tenures,  from  which  it  is  neces- 
sarily to  be  inferred  that  the  above 
custom  could  not  have  had  a  legal 
origin ;  and  it  may  be  presumed  from 
the  existence  of  the  custom,  if  nothing 
to  the  contrary  appears,  that  it  grew 
up  with  the  tenures  as  one  of  their  cus- 
tomary incidents. 

8.  The  saving  clause  in  the  Act  of  Settle- 
ment does  not  involve  a  negation  of  the 


custom  nor  override  it :  HM,  that 
the  word  "  minerals  '*  in  that  clause  did 
not  include  clay  and  sand.  AUorHey- 
Oetteral  v.  MyUkrenL  209 

4.  A  termor  of  land,  with  no  grant  of  a 
power  to  work  quarries  on  the  land, 
cannot  open  any  in  order  to  work 
them;  but  if  the  quarries  have  been 
worked  before  the  commenoement  of 
the  term,  he  may  continue  the  work- 
ing. 

6.  The  owner  of  land  demised  it  in  1802, 
by  way  of  mortgage,  for  a  term  of  500 
years  at  a  peppercorn  rent.  A  quarry, 
called  the  lower  quarr^^  appeared  to 
have  been  then  open  on  the  land,  and 
had  been  worked  by  the  mortgagor. 
In  1820,  the  mortgagee  foredos^  the 
equity  of  redemption,  and  took  posses- 
sion of  the  property,  and  worked  not 
only  the  lower  quarry,  but  another, 
which  received  the  name  of  the  upper 
quarry.  In  1873  the  plaintiff,  the  re- 
versioner of  the  term  of  500  years, 
having,  not  long  before,  become  ac- 
quainted with  the  fact  that  he  was 
the  reversioner,  filed  a  bill  to  restrain 
the  termor  from  working  the  quarries 
and  for  an  account.  At  the  trial  the 
great  dispute  of  fact  was  as  to  the 
time  when  the  upper  quarry  had  been 
opened.  Vice-chancellor  Hall  had 
thought  that  it  was  not  shown  to  have 
been  opened  in  the  time  of  the  mort- 
gagor, and  so  granted,  as  to  that,  an 
injunction  and  account.  The  Court  of 
Appeal  came  to  a  different  conclusion 
on  the  evidence  and  dismissed  the 
plaintiff's  bill.  On  appeal  to  this 
House  the  decision  of  Uie  Court  of 
Appeal  was  upheld. 

6.  "Where  the  lease  of  a  quarry  reserves, 
not  the  payment  of  a  fixed  sum  by  way 
of  rent,  but  a  share  of  the  profits  of 
the  quarry,  it  is  to  be  treated  as  opened 
for  purposes  of  commerce. 

7.  The  consideration  of  the  facts  and 
circumstances  of   a  case  most  deter- 

•  mine  on  whom  the  ontM  lies  of  show- 
ing when  a  mine  or  quarry  was  first 
opened  for  working. 

8.  A  mine  or  quarry  opened  by  the  owner 
of  the  inheritance,  while  he  was  still 
in  actual  possession,  even  though  after 
the  date  of  the  mortgage,  will  enure  for 
the  benefit  of  the  mortgagee. 
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9.  Per  Lord  Sclbornk  :  Where  a  min^ 
or  quarry  has  been  opened  for  a  re- 
stricted or  definite  purpose,  as  to  ob- 
tain fiiel,  or  tlie  means  of  repairing  a 
particular  tenement  on  the  estate,  that 
would  not  give  a  tenant  for  life,  or 
other  owner  of  an  estate  impeachable 
for  waste,  the  right  to  work  it  for  com- 
mercial profit.  But  when  a  mine  or 
quarry  is  once  open,  so  that  the  owner 
of  an  estate  impeachable  for  waste, 
may  work  it,  the  sinking  of  a  new  pit 
on  the  same  vein,  or  the  breaking 
ground  in  a  new  place  on  the  same 
rock,  is  not,  neeeasarily,  the  opening  of 
a  new  mine  or  a  new  quarry.  Mias  v. 
Snowdon,  etc.  a36,  346  note, 

8m  Confusion,  622,  688  note. 


MINGLING  FUNDS. 
See  Teubts  and  Trustbbs,  580. 

MISTAKE. 
See  Teubts  akd  Teubtkks,  183,  149  note, 

MIXING  FUNDS. 
See  Teustb  and  Teustkxs,  680. 


MORTGAGE. 

.  Although  a  mortgagor  is  not  entitled 
to  a  decree  for  redemption  on  a  bill 
which  impeaches  the  mortgage  securi- 
ties and  contains  no  prayer  for  redemp- 
tion; yet  such  rule  does  not  apply 
where  the  issues  disclosed  by  the  plead- 
ings are  not  merely  mortgage  or  no 
mortgage,  but  whether  the  defendant 
by  means  of  his  acts  subsequent  to  the 
impeached  mortgage  had  ceased  to  be 
mortgagee  and  nad  become  absolute 
owner,  and  also  whether  the  mort- 
gagee's advances  on  the  footing  of  the 
mortgage  had  not  been  more  than  sat- 
isfied by  his  receipts,  the  bill  pra^-ing 

33  Eng.  Rep.  56 


for  an   account,  and  offering  to  allow 
to  the  mortgagee  all  just  orbits. 

2.  A  purchase  by  a  mortgagee  of  mort- 
gaged property,  sold  either  under  the 
power  of  sale  or  in  execution  of  a  de- 
cree against  the  mortgagor  company 
(obtained  collusively  between  the  mort- 
gagee and  the  directors)  does  not  op- 
erate to  vest  an  absolute  title  in  the 
mortgagee. 

8.  Where  the  mortgagor  is  a  re^stered 
owner  of  leasehold  estate  in  Victoria 
(under  Transfer  of  Land  Statute),  and 
the  mortgage  is  made  and  registered 
under  sect.  88  and  following  sections, 
so  that  the  only  way  in  which  the  mort- 
gagee can  extinguish  the  rights  of  the 
mortgagor  is  by  foreclosure  under  31 
Vict,  No.  817,  or  sale  under  sects.  84, 
86,  and  87  of  the  Transfer  of  Land 
Statute;  then  whether  a  sale  of  such 
leasehold  estate  is  made  by  the  mort- 
gagee under  the  statutory  power  of 
sale,  or  as  absolute  owner,  no  interest 
therein  passes  to  the  purchaser  tmtil 
registration :    see  ss.  42  and  87. 

4.  A  mortgagee  is  accountable,  not  merely 
for  his  actual  receipts  whilst  in  posses- 
sion of  the  mortgaged  property,  but 
also  for  whatever  is  received  by  those 
to  whom  he  transfers  possession  under 
an  arrangement  inoperative  to  transfer 
title,  and  in  derogation  of  the  rights  of 
the  mortgagor. 

6.  A  mortgagee  in  possession  is  not 
chargeable  with  interest  on  his  receipts 
if,  when  he  took  possession,  an  arrear  of 
interest  was  due  to  him,  unless  by  set- 
ting up  a  title  adverse  to  the  mortgagor 
he  ^as  lost  the  immunities  of  an  ordi-r 
nary  mortgagee. 

6.  A  mortgagee  is  chargeable  with  the 
full  value  of  the  mortgaged  property 
sold  if^  from  want  of  due  care  and  dili- 
gence, it  has  been  sold  at  an  under 
value. 

7.  A  mortgagee  who  in  a  redemption  suit 
sets  up  and  fails  to  prove  an  absolute 
title  to  the  mortgaged  property,  and  is 
then  found  to  have  been,  at  the  date  of 
suit,  overpaid  as  mortgagee,  will  not 
only  not  be  allowed  his  costs  of  suit 
but  may  have  costs  given  against  him. 
National,  etc,,  v.  C/nited,  etc.  291, 

810  note. 
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MORTGAGE  FORECLOSURE. 
See  Mortgage,  291,  310  note, 

MUNICIPAL  CORPORATIONS. 
8ee  Nbougrnok,  173,  186  note, 

MUSIC. 
Bee  CoPTsiGHT,  493. 

N. 


NAVIGABLE  RIVER. 

1.  Parties  holding  barony  titles  to  lands 
situated  on  both  sides  of  the  Clyde,  a 
navigable  tidal  river,  claimed,  as 
against  the  Crown  and  the  Clyde  Navi- 
gation trustees,  that  the  foreshores  ex 
adverao  their  lands  belonged  in  prop- 
erty to  them,  subject  to  such  rights  of 
navigation  or  other  rights  which  the 
public  and  the  Clyde  trustees  might 
nave  over  the  same.  The  barony  titles 
contained  no  express  grant  of  fore- 
shore, nor  did  they  contain  any  specific 
boundaries  which  could  be  held  to  in- 
clude the  foreshore.  The  parties  rested 
their  claim  on  the  grounds  (1)  that  the 
barony  titles  alone  ^ave  them  the  prop- 
erty ;  (2)  that  coupled  with  their  titles 
they  had  exercised  from  time  imme- 
morial acts  of  possession  over  the  fore- 
shore : 

Held,  afiirming  the  decision  of  the 
court  below,  that  the  acts  of  possession 
for  the  prescriptive  period  having  been 
proved,  and  following  on  barony  titles 
to  lands  so  situated,  they  constituted 
a  right  of  property  in  the  foreshore. 

2.  Heldy  also,  that  in  this  case  it  was  not 
necessary  to  decide  the  question  wheth- 
er a  barony  title  to  lands  so  situated, 
which  does  not  specify  the  exact  boun- 
dary of  the  lands  of  contain  any  ex- 
press grant  of  foreshore,  could  alone 
give  a  right  of  property  in  the  fore- 
shore. 


8.  See  Lord  Blackburn's  opinion  (p.  791), 
as  to  the  weight  of  each  act  of  posses- 
sion as  evidence.  Lord  Advocate  v. 
Lord  Blantyre,  538,  659  mote, 

4.  In  an  action  for  damages  and  to  ob- 
tain the  demolition  of  a  bridge  con- 
structed by  the  Corporation  of  Quebec 
across  the  Little  River  St.  Charles,  on 
the  ground  that  the  bridge  obetmet^d 
the  navigation  of  the  river  and  there- 
by caused  damage  to  the  plaintLSf  as 
the  owner  of  riparian  land ;  it  appeared 
that  another  bridge  existed  a  short 
distance  higher  up  the  river,  that  the 
river  was  tidal  beyond  the  higher 
bridge,  and  navigable  for  boats,  data, 
and  rafts,  and  that  it  was  possible  at 
exceptionally  hi^  tides  to  float  barges 
as  far  as  the  higher  bridge,  but  xEmX 
the  difficulties  and  risks  which  from 
natural  causes  attended  the  navigation 
of  craft  of  this  description  were  so 
great  that  the  river  in  its  present  state 
did  not  admit  of  their  use  in  a  practi- 
cable and  profitable  manner ;  that  the 
small  boats,  flats,  and  rafts,  could  be 
navigated  as  before,  unobstructed  by 
the  bridge,  although  masted  barg^ 
could  not  pass  it  without  lowering  tmir 
masts;  that  the  plaintiff's  land  was 
situated  between  the  two  bridges  and 
was  used  as  a  fium,  but  was  not  proved 
to  have  been  depreciated  in  valoe  by 
reason  of  the  bridge  complained  of 
and  that  the  plaintiff  was  not  proved 
to  have  sustained  damage  irom  actual 
interruption  of  traflSc. 

Held,  that  although  there  may  be 
"droit  eCaede  et  de  toriie,'  belongine, 
according  to  French  law  as  it  prevuls 
in  Quebec,  to  riparian  land  as  to  a  house 
in  a  street  which,  if  interfered  with, 
would  at  once  give  the  proprietor  a 
right  of  action ;  yet  this  right  is  con- 
fined to  what  it  is  exprcs^  to  be, 
"  aceie"  or  the  power  of  getting  from 
the  water-way  to  and  upon  the  land 
(and  the  converse)  in  a  free  and  umn- 
terrupted  manner ;  that  such  right  had 
not  on  the  evidence  been  violated ;  and 
that  supposing  the  bridge  complained 
of  to  cause  some  obetruction  to  the 
navigation,  the  action  could  not  be 
maintained  -in  respect  of  it  without 
proof  of  actual  and  special  damage. 

6.  Whether  an  obstruction  amounts  to  an 
interference  with  a  riparian  proprie- 
tor's access  to  his  frontage,  whidi  is 
a    private    right  by  English    as  by 
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French  law,  is  a  qnestion  of  fact  to  be 
determined  by  tiie  circumstances  of 
each  particular  case. 

'.  According  to  French  law  the  test  of 
the  navigability  of  a  river  is  its  pos- 
sible use  for  transport  in  some  practi- 
cal and  profitable  manner.  Bell  y. 
Quebec,  642 

See  Fishing,  676. 


NEGLIGENCR 

,  The  municipality  of  B.,  incorporated 
under  New  South  Wales  Acts,  No.  18 
of  1868  and  No.  12  of  1867,  and  havinfi" 
thereunder  the  care,  construction,  and 
management  of  the  roads  and  streets 
within  their  municipality,  constructed 
therein  a  barrel  drain  into  which  ran 
an  open  drain,  the  brickwork  of  which 
having  broken  away,  and  uot  having 
been  repaired,  a  hole  was  caused,  into 
which  the  plaintifTs  horse  fell,  carry- 
ing the  plaintiff  with  him,  crushing  the 
plaintifrs  leg  against  one  side  of  the 
hole,  and  causing  a  compound  fracture 
of  the  leg. 

In  an  action  claiming  damages 
against  the  municipality  (a)  for  negli- 
gence in  constructing  the  street,  (h)  for 
negligence  in  keeping  and  maintaining 
the  street,  and  not  repairing  the  drain, 
gutter,  or  sewer  in  the  said  street 
(plea,  the  general  issue)  the  Chief  Jus- 
tice directed  the  jury  that  the  defend- 
ants under  their  act  of  incorporation 
were  not  liable  for  the  result  of  any 
mere  nonfeasance ;  that  if  they  thought 
fit  to  construct  a  sewer,  and  did  the 
work  in  so  negligent  a  manner  as  to 
bring  about  the  accident,  they  were 
liable  for  that  misfeasance ;  but  if  they 
constructed  the  sewer  properly  in  the 
first  instance  and  it  became  aefective 
afterwards  they  were  not  bound  to  re- 
pair it ;  and  further,  that  if  the  defect- 
ive state  in  which  the  drain  was  arose 
from  the  operation  of  the  weather  or 
wear  and  tear,  it  having  been  properly 
constructed  originally,  they  were  not 
liable.    Verdict  for  defendants : 

Heldt  on  motion  for  a  new  trial,  that 
as  regards  (b)  there  was  misdirection. 
The  barrel  drain  was  not  only  made 
by  the  defendante,  but  the  sole  control 
and  management  of  it  were  by  the  stat- 


ute vested  in  them.  By  reason  of  their 
construction  of  that  drain  and  their 
neglect  to  repair  it,  whereby,  as  an 
indirect  but  natural  consequence  the 
dangerous  hole  was  formed,  which  was 
left  open  and  unfenced,  they  caused  a 
nuisance  in  the  highway  for  which, 
whatever  their  statutory  obligation  to 
repair  may  have  been,  tney  were  liable 
to  an  indictment,  and  also  to  an  action 
by  the  plaintiff  who  had  susteined  di- 
rect and  particular  damage  from  their 
breach  of  duty.  Baihurst  v.  MePher- 
9on,  173,  185  noU, 

See  Admiraltt,  444. 

Executors  and  Administratoks,  468; 

486  note. 
Fraud,  12,  26  note. 


NUISANCE. 

See  Fraud,  12,  26  note. 

Navigable  Rivers,  642. 
Nbgugence,  178,  186  note. 


NEW  TRIAL. 
See  Damages,  727,  786  note, 

NEXT  OF  KIN. 
See  Wills,  829,  884  note. 


OBSTRUCTION. 
See  Navigable  Rivers,  642. 


PARTIES. 
See  Afpeal,  617  and  note. 
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PARTIES  IN  INTEREST. 
See  AvFKAL,  517  and  note, 

PARTNERSHIP. 

1.  There  is  no  settled  rule  of  equity 
that  a  contract  which  is  in  terms 
joint,  and  would  be  so  construed  at 
law,  is  to  be  treated  in  equity  as  joint 
and  several 

2.  An  action,  and  a  judgment  against 
two  persons  who  had  borrowed  money 
from  the  plaintiffs  (though  the  judg- 
ment is  unsatisfied),  constitute  a  oar  to 
another  action  brought  by  the  same 
plaintiffs  agunst  a  third  person,  who  is 
afterwards  discovered  to  have  been 
really  interested,  as  a  partner,  with 
the  two  debtors  in  the  business  for  the 
purposes  of  which  the  money  had  been 
Dorrowed.  {Kitiff  v.  Hoare  adopted. 
Diet,  Lord  Penzance.) 

8.  This  result  did  not  depend  on  the  doc- 
trine of  election. 

4.    Semble,  per  Thb    Lord  Cbancvlix>r 
(Earl  Cairns):     If  the  case  was  con- 
sidered as  one  of  agent  and  undisclosed 
principal    there   could    be    no  doub^ 
about  it. 

6.  K.  had,  under  a  written  arrangement 
between  himself  and  W.  &  M.,  made 
large  advances  to  them  in  respect  of 
certain  speculations  in  iron.  W.  A 
M.  fell  into  difficulties.  E.  brought  an 
action  against  them  to  recover  the 
debt,  and  obtained  judgment  This 
judgment  remained  unsatisfied.  W.  A 
M.,  who  resided  in  Scotland,  became 
bankrupt  there,  and  K  put  in  his  claim 
under  the  Scotch  sequestration,  and 
recovered  a  small  dividend.  E.  then 
discovered  that  H.  had  been  associated 
as  a  iMirtner  in  the  speculations  in  iron, 
and  Drought  an  action  against  him  as 
having  been  jointly  liable  with  W.  A 
M.  in  respect  of  the  advances : 

Heldf  that  the  action  against  H.  was 
not  maintainable,  the  contract  having 
passed  into  a  iudgment.  Dise.  Lord 
Penzance,  on  the  ground  that  the  ob- 
jection to  K's  title  to  recover  was 
merely  one  of  technical  procedure  at 
law,  and  that  since  the  Judicature  Act, 
1873,  the  rule  of  equity  had,  as  to  such 


a  matter,  superseded  the  rale  of  law, 
and  the  rule  in  equity  admitted  of  this 
proceeding  against  H.  the  newly  dis- 
covered partner. 

6.  The  expression  that  partnership  debts 
were  treated  in  equity  as  joint  and 
several  explained.  Kendall  t.  Hamil- 
Urn,  847,  385  noU, 

See  STocKHOLDxaa. 


PATENTS. 

1.  In  all  cases  where  the  utility  of  a 
patent  has  not  been  tested  by  actual 
employment  the  question  to  be  consid- 
ered is,  whether  the  evidence  is  suffi- 
cient to  rebut  the  presumption  arisii^ 
from  its  non-use  that  the  invention  is 
one  of  no  practical  utility. 

2.  Application  for  a  prolongation  of  the 
term  granted  after  strong  and  unan- 
swerea  evidence  of  utilitv,  though  the 

S stent  had  not  been  used  in  England 
urlng  the  whole  of  the  term.  On 
grounds  of  public  policy  the  condition 
was  annexed  that  the  government  and 
all  contractors  employ^  by  the  govern- 
ment should  be  at  liberty  to  use  the 
invention. 

8.  It  is  sufficient,  prior  to  tendering  evi- 
dence of  instances  of  anticipation,  to 
state  the  g^unds  of  objection  to  the 
extension  of  letters  patent  without 
stating  all  the  particulars  of  those  ob- 
jections. MaUer  of  BalJte  PaienL  104, 
106  note. 


PEACE,  BILL  OF. 
See  Quia  Tdot,  108. 

PENALTIES. 
See  Fraud,  12,  26  noU. 

PERFORMANCE. 
See  Arbitration,  448. 
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PLEA. 
See  Plbadinob,  738. 

PLEADINGS. 

1.  To  a  declaration  alleging  a  breach  of 
an  agreement  therein  set  forth,  and 
consequent  damage  to  the  plaintiffs,  it 
was  pleaded  that  a  certain  agreement 
bad  been  come  to  between  plaintiffs 
and  defendants  after  disputes  had 
arisen.  The  plea  did  not  in  terms 
admit  or  deny  the  alleged  breach ;  nor 
did  it  in  terms  state  that  the  agree- 
ment pleaded  had  been  accepted  by  the 
parties  in  accord  and  satisfaction  of  the 
causes  of  action  alleged  in  the  declara- 
tion: 

Held,  on  demurrer,  reversing  the 
judgment  of  the  court  below,  that  such 
plea  was  bad.  It  could  not  be  assnmed 
that  an  agreement,  the  defendants' 
version  of  which  was  set  out  in  the 
plea,  had  been  accepted  in  accord  and 
satisfaction.  Barclay  v.  Bank  New 
South  Wales,  7S8 

2.  D.  claimed,  under  a  will  executed  in 
1779,  a  certain  estate,  and  the  mesne 
profits  accruing  from  the  date  when  his 
father's  title  under  that  will  first  arose. 
The  statement  of  claim  itself  set  forth 
dates  which  showed  his  grandfather's 
title  to  have  first  arisen  in  1840,  and 
his  father's  title,  on  the  death  of  the 
grandfather,  in  1862.  His  father  died 
in '1864,  and  he  alleged  that  he  himself 
first  knew  of  his  own  title  in  February, 
1876.  He  asserted  the  existence  of  an 
express  trast  under  the  will.  The  de- 
fendant put  in  a  demurrer  alle^ng 
that  "the  statement  of  claim  was  oad 
in  law,"  denying  that  there  was  a  trust 
so  ajs  to  defeat  the  estates  limited  over 
on  the  death  of  the  first  tenant  in  tail 
without  issue  male,  and  it  concluded 
with  these  words,  "and  on  other 
grounds  sufficient  in  law  to  sustain  this 
demurrer  " : 

Held,  that  this  last  sentence  was 
sufficient  to  raise  the  defence  of  the 
Statute  of  Limitations. 

8.  There  is  a  distinction  between  the 
Statute  of  Limitations  and  the  Statute 
of  Frauds.  The  latter  must  be  pleaded. 
The  title  to  the  estate,  not  the  mere 


right  to  proceed  for  its  recovery,  is 
affected  by  the  former.  If  the  plain- 
tiffs statement  of  claim  shows,  on  the 
face  of  it,  that  the  time  within  which 
a  title  to  land  must  be  asserted  has 
^one  by,  the  defence  of  the  Statute  of 
Limitations  may  be  raised  on  de- 
murrer. 

4.  That  defence  was  so  raised  without  any 
distinct  reference  to  the  statute  itself, 
and  was  held  to  be  sufficient  DawkitiM 
V.  Zord  Petirhyn,  81 

See  Patents,  104,  106  ifvote. 


PRESUMPTION. 

See  Principal  and  Aoknt,  187,  207  note. 
Water,  and  Watebgourses,  91. 


PRINCIPAL  AND  AGENT. 

1.  In  an  action  for  a  malicious  prosecu- 
tion against  an  incorporated  oanking 
company,  the  jury  found  that  the  same 
had  been  autnorized  on  behalf  of  the 
bank  by  W.,  the  acting  manager,  and 
were  directed  by  the  judge  that  it  i^as 
to  be  inferred  from  W.'s  position  as 
manager  that  he  had  sufficient  power 
under  the  circumstances  for  directing 
a  prosecution. 

A  rule  nUi  to  enter  a  nonsuit  or  for 
new  trial  was  discharged : 

Held,  on  appeal,  that  assuming  the 
prosecution  to  have  been  authorized 
fcy  W.,  the  direction  to  the  jury  to  the 
effect  that  it  was  to  be  inferred  from 
W.'s  position  that  he  had  authority  to 
direct  the  prosecution  was  on  the  evi- 
dence incorrect. 

2.  The  arrest,  and  still  less  the  prosecu- 
tion of  offenders,  is  not  within  the 
ordinary  routine  of  banking  business, 
and  therefore  not  within  the  ordinary 
scope  of  a  bank  manager's  authority. 
Evidence  accordingly  is  required  to 
show  that  such  arrest  or  prosecution  is 
within  the  scope  of  the  duties  and  class 
of  acts  such  manager  is  authorized  to 
perform.  That  authority  may  be  gen- 
eral, o**  it  may  be  special  and  derived 
from  the  exigency  of  the  particular 
occasion  on  which  it  is  exercised.    In 
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the  former  case  it  U  enough  to  show 
commonly  that  the  agent  was  acting 
in  what  he  did  on  behalf  of  the  princi- 
pal; but  in  the  latter  case  evidence 
must  be  given  of  a  state  of  facts  which 
shows  that  such  exigency  is  present,  or 
from  which  it  might  reasonably  be  sup- 
posed to  be  present  Bank^  etc,  v. 
Owtton.  187,  207  noU. 

See  Bankruptcy,  108. 

PAETNEsaiup,  847,  885  iwte. 


PUBLIC  HEALTH. 
See  Health,  786. 


a 


QUIA  TIMET. 

.  The  object  of  a  possessory  "  action  on 
disturbance  **  within  the  meaning  of 
and  governed  by  sects.  946,  947,  and 
948  of  Civil  Procedure  Code  of  Lower 
Canada  must  be  definite  and  certain, 
and  if  a  piece  of  land,  must  be  capable 
of  being  distinguished  by  known  if  not 
visible  metes  and  bounds,  or  by  some 
description  within  sect.  62  of  the  same 
code.  The  possession  to  be  proved 
must  be  une  poweeewti  atmale,  and  also 
a  possession  capable  of  being  the 
foundation  of  a  title  by  prescription, 
continuous  and  uninterrupted,  peace- 
able, public,  unequivocal,  and  "d  Hire 
de  proprietaire." 

Held  in  this  case  that  the  plaiqtiffs 
had  failed  to  prove  such  a  possession 
of  the  land  in  question  as  was  sufficient 
to  maintain  a  possessory  action.  De 
Oaepi  V.  Btteaier,  103 


R. 


RAILWAYS. 

1.  A  company  obtained  an  act  (8  (fe  9 
Vict.  c.  clxiz),  authorizing  it  to  con- 
struct a  railway  and  to  demand  tolls 


for  the  conveyance  of  passengers  and 
goods  thereon.  The  charge  for  the 
conveyance  of  goods  was  generally 
thus  expressed,  *'  per  ton  per  mile  not 
exceeding,'*  <fcc.  One  clause  provided 
that  "  for  articles  or  persons  conveyed 
on  the  railway  for  a  less  distance  than 
four  miles**  there  might  be,  "in  addi- 
tion to  the  prescribed  tolls  for  convey- 
ance, a  reasonable  charge  for  the  ex- 
pense of  stopping,  loading,  and  unload- 
ing.** No  publication  of  this  charge  in 
the  form  of  "  a  toll  **  had  been  made 
upon  the  toll-board : 

Held,  that  this  "  charge  **  for  stop- 
ping was  not  properly  a  "  toll,"  and 
that  the  non-publication  of  it  on  the 
toll-board  in  the  form  reouired  by  the 
Railways  Clauses  Consolidation  Act^ 
1846,  ss.  98  and  96,  did  not  prevent 
the  company  from  demanding  it  The 
judgment  of  the  court  below  was  on 
this  point  affirmed. 


2.  The  106th  clause  granted  tolls  for  "a 
fraction  of  a  mile  oevond  four  miles." 
&c. ;  the  company  claimed  snch  tolls 
when  the  whole  distance  traversed  was 
less  than  four  miles.  The  Court  of  Ap- 
peal, consisting  of  Lords  Justices  James, 
Hellish,  and  Baggallay,  had  been  di- 
vided in  opinion  on  this  point ;  Lords 
Justices  James  and  Baggallay  holding 
that  on  the  true  construction  of  the 
words  in  the  clauses  of  the  act  such  a 
charge  was  justifiable,  Lord  Justice 
Hellish  holding  that  it  could  not  be 
made.  On  appeal  to  this  House  there 
was  again  a  ai vision  of  opinion. 

The  Lord  Chanckixoe  (Earl  Cairns) 
and  Lord  Selborxe  were  of  opinion 
that  the  chars:e  was,  on  the  whole, 
warranted  by  the  words  of  tlie  act,  and 
that  the  judgment  of  the  court  below 
must  on  this  point  also  be  affirmed. 

Lord  Penzanxe  and  Lord  O'Hagan, 
applying  the  principle  that  no  charge 
could  be  imposed  on  the  public  but  by 
the  clearly  expressed  intention  of  the 
Legislature.  heUl  that  in  this  case  the 
Legislature  had  not  clearly  expressed 
an  intention,  nor  had  intended,  to  au- 
thorize such  a  charge. 

The  judgment  of  the  court  below 
stood  ainrmed.    No  costs  were  given. 


8.  Reasons  for  not  giving  costs  in  such  a 
case,  as  suggested  in  Anderson  v.  Mor- 
ice  explained.  Price  v.  Momnouihehire, 
etc,  182 
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RAILWAY  COMPANIES. 

See  EwNENT  Domain,  60. 

Prixoipal  and  Agent,  187,  20Y  note. 


RENTS  AND  PROFITS. 

See  EzBcuTORS  and  Adminibtratoes,  468, 
485  note. 
Mortgage,  291,  810  note. 


RES  ADJUDICATA 
See  Estoppel,  661. 

RESCISSION. 
See  Stockboldkrs,  676, 

RESTRAINT  OF  TRADE. 
See  Illegal  Agreements,  448,  468  note, 

REVIVOR. 

See  Executors  and  Administrators,  618, 
616  note, 

REVOCATION. 

See  Gorr,  671. 

International  Law,  678. 

Trusts  and  Trustees,  188,  149  note. 

Wills,  48,  63  note, 

RIVERS. 
See  Nayioable  Rivers,  683, 659  note,  642. 


S. 

SALE. 
See  Fraud,  12,  26  note. 


SETTLEMENT. 

See  Executors  and  Administrators,  468, 
486  note. 
Trusts  and  Trustees,  138,  149  note. 


SLANDER. 
/SSm  Defamation,  166. 

SLAVE  TRADE. 
See  Justification,  808. 

SOVEREIGN. 

See  Governor,  Colonial,  648,  654  note. 
Statute,  641. 

SPLITTING  CAUSE  OF  ACTION. 
See  Damages,  86. 

STATUTE. 

1.  The  proviso  to  sect.  81  of  the  Lands 
Act  Amendment  Act,  1875  (which  reg- 
ulates the  application  by  a  Crown 
leasee  to  purchase  lands  comprised 
within  his  lease),  enacts : 

**  Provided  also  that  no  such  applica- 
tion to  purchase  as  aforesaid  shall  be 
made  for  more  than  one  square  mile 
within  each  block  of  five  miles  square 
out  of  each  lease,  or  a  proportionate 
quantity  out  of  any  holding  of  less 
area  " : 

Beldf  that  according  to  the  true  con- 
struction thereof,  a  Crown  lessee  has  a 
right  of  pre-emption  of  such  square 
mile  if  it  forms  part  of  a  block  which 
is  equivalent  to  an  area  of  five  miles 
square,  i.e.,  which  contains  an  area  of 
twenty-five  square  miles,  irrespective 
of  whether  sucn  block  forms  or  contains 
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a  geometrical  figure  five  miles.square. 
JF^berUofii  v.  Day.  641 

2.  The  words  in  a  statute  "  it  shall  be 
lawful"  of  themselves  merely  make 
that  legal  and  possible  which  there 
would,  otherwise,  be  no  right  or  au- 
thority to  do.  Their  natural  meaning 
is  permissive  and  enabling  only. 

8.  But  there  may  be  circumstances  which 
may  couple  the  power  with  a  duty  to 
exercise  it.  It  lies  upon  those  who  call 
for  the  exercise  of  the  power  to  show 
that  there  is  an  obligation  to  exercise  it. 

4.  The  3d  section  of  the  Church  Disci- 
pline Act  (8  A  4  Vict.  c.  86),  provides 
that  in  every  case  of  any  clerk  in  holy 
orders  who  may  be  charged  with  any 
offence  against  the  Laws  Ecclesiastical, 
or  concerning  whom  there  may  exist 
scandal  or  evil  report  as  having  offend- 
ed a^nst  the  said  laws,  it  shall  be 
lawful  for  the  bishop  of  the  diocese 
within  which  the  offence  is  alleged  or 
reported  to  have  been  conomitted.  on 
the  application  of  any  party  complain- 
ing thereof,  or,  if  he  shall  think  fit,  of 
his  OMm  mere  motion,  to  issue  a  com- 
mission under  his  hand  and  seal  to  cer- 
tain persons  for  the  purpose  of  making 
inquiry  as  to .  the  grounds  of  such 
charge  or  report: 

Held^  that  this  section  gave  the 
bishop  complete  discretion  to  issue  or 
decline  to  issue  such  commission. 

5.  The  act  recites  that  the  manner  of 
proceeding  In  cases  for  the  correction 
of  clerks  requires  amendment  Its 
provisions  therefore  may  be  construed 
independently  of  the  practice  under  the 
previously  existing  law. 

6.  Per  Lord  Blackbubx:  There  is  no 
duty  cast  on  the  bishop  by  the  statute, 
unless  perhaps  a  duty  to  hear  and  con- 
sider the  application,  which  in  this  case 
he  has  performed. 

7.  Enabling  words  are  always  compulsory 
wlure  they  are  words  to  effectuate  a 
li^  right     Julius  v.  Carter,        674, 

and  note. 

Set  Eminent  Domain,  745. 
Fraud.  12,  26  ntAe. 
Intkrnational  Law,  673. 
Plkadlxos,  31.  I 


STOCKHOLDERa 

1.  In  1850  shares  in  the  City  of  Glasgow 
Bank,  which  was  a  company  registered, 
but  not  formed  under  the  Corapanies 
Act,  1862,  were  transferred  into  the 
names  of  A.  and  three  others  as  trustees 
and  executors  of  a  deceased  tn^ter. 
A.  signed  mandates  to  the  bank  author- 
izing the  payment  of  dividends,  sane- 
tioned  the  purchase  of  additional  bank 
stock,  and  signed  the  minutes  of  meet- 
ings of  the  trustees.  On  tiie  voluntary 
winding-up  of  the  company : 

Hdd,  afiirming  the  decision  of  the 
court  below,  that  A.  was  rightly  putoo 
the  list  of  contributoriea. 

I.  Two  surviving  original  trustees  ex- 
ecuted a  deed  assuming  new  trusteesw 
Both  new  and  old  trait«e8  passed  an 
unanimous  resolution  to  have  stock 
standing  in  the  names  of  the  ori^nal 
trustees  in  the  City  of  Glasgow  ^nk 
transferred  into  the  names  of  the  origi- 
nal and  assumed  trustees.  A  note  of 
assumption,  giving  the  names  of  all 
the  assumed  trust^,  was  made  by  the 
bank  ofiicials  on  the  stock  ledger  fol- 
lowing the  account  of  the  ori^nal  trus- 
tees. All  the  trustees  signed  a  minute 
of  a  meeting  of  the  trustees,  which 
stated  that  "  Mr.  Lang  (one  of  them) 
tabled  the  scrip  of  the  bank  stock 
showing  that  the  same  had  been  trans- 
ferred into  the  names  of  all  the  trustees 
original  and  assumed  as  directcxi  at  the 
previous  meeting."  At  the  winding- 
up  of  the  company  the  names  of  the  as- 
sumed trustees  were  placed  on  the  list 
of  contribntories.  In  a  petition  for 
rectification : 

Held,  affirming  the  decision  of  the 
court  below,  that  the  assumed  trustees, 
except  one,  a  female  trustee,  who  had 
been  a  minor,  and  unmarried  at  the 
date  of  the  resolution  to  transfer,  were 
properly  on  the  list  of  contributories ; 
and  declared  as  to  the  sometime  minor, 
that  her  name  should  in.  hoc  statu  be 
removed  from  the  list, without  prejudice 
to  the  right  of  the  liquidators  to  pbce 
thereon  the  names  of  her  husband  and 
herself  in  her  right  Case  of  Bell  and 
others,  886 

.  If  directors  in  the  fair  and  bona  Jidt 
exercise  of  their  powers  under  the 
company's  contract,  as  managers  of 
the  company,  and  in  circumstances 
which    make   it  a    reasonable  act  of 
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management,  resolve  not  to  record  fu- 
ture transfers  which  may  seriously 
affect  and  alter  the  liability  of  the  part- 
ners, the  resolution  will  be  effectual, 
and  the  directors  in  declining  to  record 
the  transfers  cannot  be  held  to  be  in 
default  within  the  meaning  of  sect.  85 
of  the  Ck)mpanies  Act,  1862. 

4.  Before  the  commencement  of  the  wind- 
ing-up, but  after  the  stoppage,  and  after 
the  publishing  of  a  notice  by  the  direc- 
tors calling  a  special  general  meeting 
of  the  shareholders  of  the  City  of  Glas- 
gow Bank,  for  the  purpose  of  passing  a 
resolution  to  have  the  bank  wound  up 
by  reason  of  its  irretrievable  insol- 
vency; and  after  a  resolution  by  the 
directors  that  they  would  not  record 
any  future  transfers,  one  of  four  trustees 
whose  names  appeared  as  such  on  the 
bank  register  resigned  his  office  of 
trusteeship  under  24  <b  25  Vict.  c.  84, 
8.  1,  with  the  consent  of  his  co-trustees 
and  the  beneficiaries.  A  notarial  copy 
of  the  resignation  was  sent  the  next  day 
to  the  bank,  but  the  directors  refused 
to  alter  the  register  by  affixing  a  note, 
or  in  any  other  way : 

HeM^  affirming  the  decision  of  the 
court  below,  that  the  resignation  was 
too  late  to  exempt  the  trustee  from  per- 
sonal liability. 

5.  Per  Earl  Cairns,  L.C. :  The  trustee's 
resignation  of  his  trusteeship  alone 
would  not  terminate  his  liability.  He 
ceased  to  be  a  trustee ;  but  it  remained 
for  him  to  terminate  his  liability  in  re- 
spect of  the  bank  by  a  transfer,  or 
something  equivalent  to  a  transfer,  of 
his  shares. 

6.  Per  Lord  Selborxe  :  After  the  issu- 
ing to  the  shareholders  and  the  public 
of  a  circular  calling  a  meeting,  with  a 
view  to  the  necessary  resolution  for 
a  voluntary  winding-up,  it  is  too  late 
for  any  snareholder  to  part  with  his 
shares,  either  to  the  copartnership 
itself  or  to  any  other  person.  Mitch- 
elTs  Case.  886 

7.  In  1873  the  names  of  four  trustees  were 
entered  on  the  register  of  the  City  of 
Glasgow  Bank  as  members.  On  the 
2d  of  October,  1878,  the  bank  stopped 
payment  On  the  6th  of  October  the 
directors  issued  a  summons  convening 
a  general  meeting  of  the  shareholders 
to  pass  a  resolution  for  voluntary  wind- 


ing-up. On  the  18th  of  October  the 
original  trustees  assumed  new  trustees  ; 
resigned  their  office  of  trust ;  and  exe- 
cuted a  transfer.  The  directors  refused 
to  alter  the  register: 

Held,  affirming  the  decision  of  the 
court  below,  that  the  original  trustees 
were  personally  liable,  their  resigna- 
tion being  too  late.     Puther/urcTs  Case, 

887 

8.  A  truster  under  his  settlement  ap- 
pointed three  persons.  A.,  B.,  and  C, 
as  his  trustees,  who  were  also  to  be  his 
sole  executors  with  his  heritable  and 
movable  estate,  which  included  City 
of  Glasgow  Bank  stock.  C.  died,  and 
the  truster  executed  a  codicil  appoint- 
ing D.  as  trustee,  and  with  the  same 
powers  as  A.  and  B.  The  truster  hav- 
ing died  in  1854,  A.,  B.  and  D.  accept- 
ed the  trust ;  were  confirmed  execu- 
tors, and  were  entered  on  the  bank 
register  as  executors  for  the  stock. 
D.  sometimes  signed  the  dividend  war- 
rants as  "  trustee,'*  and  once  as  "  sole 
surviving  trustee  and  executor."  The 
bank  suspended  payment  on  the  2d  of 
October,  1878,  and  on  the  22d  of  Octo- 
ber D.  resigned  his  office  of  trustee  : 

Held,  affirming  the  decision  of  the 
court  below,  that  D.  was  personally 
liable,  on  the  ground  that  more  than 
twenty  years  before  he  had  authorized 
the  stock  to  be  transferred  into  his 
name,  and  had  ever  since  acted  as  a 
shareholder. 

9.  Ileldf  also,  the  resignation  was  of  no 
effect  to  escape  liability. 

10.  Per  Earl  Cairns,  L.C. :  An  executor 
whose  testator  has  held  shares  in  a 
joint  stock  company  has  generally  one 
of  two  courses  open  to  hiro.  He  may 
have  the  shares  transferred  into  his 
own  name,  and  become  to  all  intents 
and  purposes  a  partner  in  the  com- 
pany. He  may,  on  the  other  hand,  not 
wish  to  have  the  shares  transferred 
into  his  name,  and  he  ought  in  that 
case  to  have  a  reasonable  time  allowed 
him  to  sell  the  shares,  and  to  produce 
a  purchaser  who  will  take  a  transfer 
of  them. 

11.  In  any  case  where  the  bank  transfers 
the  shares  into  the  name  of  the  trus- 
ter's executor,  this  House  would  require 
to  be  satisfied  that  the  transfer  had 
been  authorized  by  a  distinct  and  intelli- 
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gent  request  on  the  part  of  the  ex- 
ecutor. 

12.  Per  LoBD  Sblbornb:  The  caae  of 
trustees  who  take  a  transfer  of  shares 
in  their  names  differs,  in  principle, 
from  that  of  executors,  who  merely  in- 
timate their  title  as  executors  to  a 
company,  in  order  to  claim  and  exer- 
cise the  rights  which  belong  to  them 
as  the  legal  representatives  of  their 
testator.  .  .  .  Trustees  have  not,  in 
any  proper  sense  of  the  word,  a  repre- 
sentative character,  but  executors  have. 
.  .  .  Having  representative  rights,  it 
is  impossible  that  they  should  not  be 
entitled  to  produce  the  legal  evidence 
of  them  to  the  company,  for  the  pur- 
pose of  having  their  title  in  some  way 
recorded  and  recognized,  without  mak- 
ing themselves  personally  liable.  Bu- 
chan*9  Case,  887 


18.  In  1856  stock  in  the  City  of  Glasgow 
Bank  was  transferred  to  trustees  by  an 
ante-nuptial  contract  of  marriage.  The 
law  agent  made  a  declaration  of  the 
contents  of  the  deed,  and  notified  it  to 
the  bank,  who  placed  all  the  names  of 
the  triistoes  on  the  register  of  share- 
holders, as  trustees.  The  marriage 
contract  was  not  signed  by  any  of  the 
trustees ;  but  they  all  subscribed  sub- 
sequently a  transfer  of  railway  stock 
from  the  wife  as  executrix  of  one  Bo- 
gle to  themselves ;  and  in  this  transfer 
they  were  described  as  "  trustees  nom- 
inated under  and  by  virtue  of  the  said 
ante-nuptial  contract  of  marriage."  In 
1856  A.,  one  of  the  trustees,  signed  a 
dividend  warrant;  and  shortly  after- 
wards he  left  the  neighborhood.  On 
the  death  of  the  husband  in  1868,  it  be- 
ing necessary  to  expede  confirmation 
to  his  estate,  A.  refused  to  act  any 
longer,  and  sent  to  the  law  agent  a  for- 
mal letter  declining  his  office  of  trus- 
tee, it  was  accepted  by  the  other  trus- 
tees, but  not  regularly  intimated  to,  or 
acted  upon,  by  the  bank.  A.'s  name 
remained  on  the  register  until  the 
stoppage  of  the  bank  on  the  2d  of  Octo- 
ber, 1878 : 

Meld,  affirming  the  decision  of  the 
court  below,  that  A.'s  name  was  rightly 
on  the  list  of  contributories,  his  ac- 
ceptance of  the  trust'  being  clearly 
established  by  his  actings,  extending 
oyer  a  long  period  of  years ;  and  that 
his  resignation  had  not  the  efiect  of 


exempting  him  from  personal  liability. 
Kef's  Case.  388 

14.  A«,  one  of  five  trustees  appointed 
under  a  marriage  contract,  signed 
with  his  co-trustees  a  note  approving 
the  purchase  of  stock  in  a  joint  stock 
banking  company  of  unlimited  liability. 
By  the  authority  of  the  law  agent  of 
the  trustees,  acting  on  the  note  of  ap- 
proval, all  the  names  of  the  trustees 
appeared  in  the  transfers  aa  accepting 
the  stock,  and  in  the  register  of  mem- 
bers of  the  company.  A.  did  not  sign 
the  transfers,  but  he  signed  a  subse- 
quent letter  to  the  company  authorizing 
the  payment  of  dividends.  The  com- 
pany was  wound  up,  and  A.  and  his 
co-trustees  were  placed  on  the  list  of 
contributories  as  personally  and  indi- 
vidually liable  for  calls.  In  a  petition 
at  the  instance  of  A.  for  rectification  of 
the  register  and  list  of  contributories: 

J9e/<(  affirming  the  decision  of  the 
court  below,  that  A.  had  authorized  hia 
name  to  be  placed  on  the  register. 
That  the  trustees  were  liable  in  soUdwn 
for  the  whole  of  the  stock,  and  not  pro 
rata  parte  for  one- fifth  part  only. 
Cunninghame  v.  Oltuffvw  Bank.        888 

15.  Since  1873  A.  had  appeared  on  the 
register  of  a  joint  stock  banking  com- 
pany as  the  holder  of  £6,000  of  stock. 
On  the  2d  of  October,  1878,  the  bank 
stopped  pa3rment  On  the  5th  of  Octo- 
ber the  directors  issued  circulars  sum- 
moning an  extraordinary  general  meet- 
ing to  pass  a  resolution  to  wind  up  the 
company.  On  the  18th  of  October  a 
report  made  by  independent  investiga- 
tors was  sent  to  all  the  shareholders, 
which  showed  that  the  insolvency  of 
the  company  was  of  such  an  over- 
whelming chaiMctcr  that  large  calls 
would  have  to  be  made  to  meet  its  lia- 
bilities. On  the  2l6t  of  October  A. 
raised  an  action  for  reduction  of  his 

'  contract  to  take  stock,  on  the  CTonnd 
that  he  was  induced  to  purchase  oy  the 
fraudulent  misrepresentation  of  the 
directors.  The  summons  in  this  action 
was  served  on  the  company  on  the 
same  day.  On  the  22d  of  Ok^ber  an 
extraordinary  resolution  to  wind  up 
the  company  voluntarily  was  passed. 
A.  was  put  on  the  list  of  contributo- 
ries. In  a  petition  by  A.  for  rectifica- 
tion of  the  register  and  list  of  con- 
tributories based  on  the  action  of  the 
2l8t  of  October : 
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Held,  affirming  the  decision  of  the 
court  below,  that  the  rights  of  inno- 
cent third  parties  had  intervened; 
and  that  A.'8  action  for  reduction  of 
his  contract  was  too  late  to  exempt 
him  from  liability.  TmneidY,  GIm- 
ffiw  £<ink,  896 

16.  On  the  28th  and  80th  of  September, 
1878,  a  shareholder  in  a  joint  stock 
banking  company  sold,  throusrh  his 
broker  in  the  usual  course  of  busi- 
ness, on  the  Glasorow  stock  exchange, 
his  shares  for  settling-day,  the  1 6th  of 
October.  The  name  of  the  person  in 
whose  name  the  stock  stood  in  the 
books  of  the  company  was  not  made 
known  to  the  purchasers,  nor  were  the 
shares  marked  bv  numbers,  but  the 
holders  on  tlie  day  of  sale  sent  con- 
tract notes  intimating  the  sale  and 
purchase  to  their  respective  principals. 
On  the  2d  of  October  the  company 
suspended  payment,  and  the  directors 
knew  that  its  insolvency  was  irretriev- 
able. On  the  6th  of  October  an  extra- 
ordinary meeting  of  the  company's 
shareholders  was  summoned  by  circu- 
lar for  the  22d,  to  pass  a  resolution  to 
wind-up  the  company  voluntarily,  on 
account  of  its  insolvency.  On  the  11th 
of  October  the  seller  was  informed  that 
the  company  had  been  the  purchasers, 
they  having  the  power  to  purchase 
their  own  stock  by  their  articles  of  co- 
partnership. On  the  16th  of  October 
the  company  refused  to  prepare  a 
transfer  of  the  stock  to  themselves ; 
and  on  the  18th  they  refused  to  regis- 
ter a  unilateral  deed  of  transfer  which 
was  delivered  to  them  by  a  notary  pub- 
lic. On  the  19th  the  shareholder  pre- 
sented a  petition  for  rectification  of  the 
bank's  register  by  the  deletion  of  his 
name  therefroni.  On  the  22d  of  Octo- 
ber the  extraordinary  resolution  to 
wind  up  voluntarily  was  passed.  The 
liquidators  placed  the  shareholder's 
name  on  the  list  of  contributories.  In 
a  question  under  sect.  86  of  the  Com- 
panies Act,  1862: 

J/eld,  affirming  the  decision  of  the 
court  below,  that  it  would  have  been 
improper  for  the  directors  under  the 
circumstances  to  have  registered  the 
transfer  on  the  16th  of  October,  and 
therefore  that  the  shareholder's  name 
was  rightly  included  in  the  list  of  con- 
tributories. 


17.  Held,  also,  that  it  was  unnecessary  in 
this  case  to  decide  whether  the  contract 
of  sale  wa§  null  and  void  under  the  pro- 
visions of  30  Vict.  c.  29.  Mitchell  v. 
OUugoiD  Bank,  404 

18.  For  some  years  previous  to  1878  A. 
and  B.  had  carried  on  in  partnership 
the  business  of  law  agents  in  Edin- 
burgh. By  contract  of  copartnership, 
executed  in  August  and  October,  1878, 
A.  and  B.  on  the  narrative  that  the 
former  partnership  had  ceased,  agreed 
to  continue  the  same,  and  to  assume  C. 
as  a  partner  on  the  terms,  inter  alia, 
that  the  new  firm  should  continue  un- 
der the  firm  name  of  A.  and  B. ;  that 
the  bank  account  should  be  kept  in  the 
name  of  the  firm ;  and  that  A.  and  B. 
should  supply  the  necessary  capital  re- 
quired in  equal  proportions,  either  by 
holding  bank  stock  in  the  name  of  the 
firm,  or  by  advancing  the  requisite 
funds.  Prior  to  the  execution  of  this 
contract,  but  with  a  view  to  the  ar- 
rangements of  the  new  firm,  £1,000 
of  stock  of  the  City  of  Glasgow  Bank, 
an  unlimited  joint  stock  company,  was 
purchased  bv  A.  and  B.  who  supplied 
the  price  m  equal  proportions.  A 
transfer  was  taken  in  favor  of  A.  A  B., 
"  and  the  survivor  of  them  for  behoof 
of  the  firm  "  of  A.  A  B.  A  similar  en- 
try appeared  in  the  register  of  mem- 
bers. 

C.  was  not  aware  of  the  terms  of  the 
contract,  or  a  party  to  the  transfer. 
The  bank  stopped  payment,  and  the 
liquidators  placed  A.  A  B.  individu- 
ally on  the  list  of  contribntories  as 
holders  of  £1,000  of  stock  as  "trustee 
for  the  firm  "  of  A.  <b  B.  In  an  appli- 
.  cation  inter  alia  to  vary  the  list  by  de- 
leting the  words  *'  trustee  for  the  firm  " 
and  to  place  A.  &  B.  on  the'  list  as  con- 
tributories each  for  a  separate  sum  of 
£600: 

Held,  affirming  the  decision  of  the 
court  below,  that  a  trust  was  created 
for  the  benefit  of  the  partnership,  and 
that  as  trustees  A.  and  B.  were  jointly 
and  severally  liable  for  all  calls  in  re- 
spect of  the  £1,000  of  stock.  Oillegpie 
v.  Glasgow  Bank.  411 

19.  One  of  the  articles  of  association  of  a 
Scotch  joint  stock  limited  company 
enacted  that "  No  transfer  of  any  shares 
of  the  company's  stock,  either  upon  a 
sale,  or  in   consequence  of  the   bank- 
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ruptcy  or  insolvency  of  any  aharehold- 
er,  or  in  consequence  of  the  marriage 
of  any  female  shareholder,  shall  be 
valid  or  effectual  without  the  consent 
of  a  majority  of  the  other  shareholders 
expressed  in  writing ;  but  in  the  event 
of  the  other  shareholders  declining  to 
consent  to  any  such  proposed  transfer 
of  shar(«  in  the  company,  they  shall  be 
bonnd  to  take  such  shares  at  the  price 
offered  in  the  case  of  a  proposed  sale, 
and  at  the  market  price  of  the  day  in 
the  case  of  a  proposed  transfer  for  any 
other  cause."  Added  subsequently  by 
special  resolution :  **  Unless  such  shares 
shall  not  at  the  time  be  fully  paid  up, 
and  the  reason  for  declining  to  consent 
be  that  Uie  directors  are  not  satisfied 
with  the  proposed  transferee."  Trus- 
tees entered  upon  the  register  were 
anxious  in  the  discharge  of  their  duty 
to  dispose  of  their  trust  shares,  which 
consisted  of  100  £100  shares,  fifty  be- 
ing fully  paid  up,  and  fifty  on  which 
£1  per  share  had  been  paid.  After 
negotiations,  the  four  directors  by  spe- 
cif minute  approved  of  the  purchase 
by  three  of  themselves  of  these  shares 
to  be  held  in  trust  for  the  company. 
A  transfer  was  executed  in  favor  of  the 
three  directors  "  in  trust  for  the  com- 
pany ;"  and  their  names  were  entered 
upon  the  register  of  members,  with  the 
same  designation.  The  money  paid 
for  the  shares  came  out  of  the  funds  of 
the  company ;  and  thereafter  the  sell- 
ing trustees  ceased  to  be  treated  as 
having  any  interest  therein.  At  the 
next  general  meeting  the  purchase 
was  approved  of  by  a  majority  of  the 
shareliolders.  There  was  no  other 
transfer  or  transferees  proposed. 
More  than  fifteen  months  after  the 
transaction  the  company  was  wound 
up  voluntarily,  and  calls  were  neces- 
sary to  pay  creditors.  In  an  applica- 
tion by  the  liquidator  substantially 
for  rectification  of  the  register,  by  sub- 
stituting the  names  of  the  selling  trus- 
tees for  those  of  the  three  directors: 
it  being  admitted  that  all  parties  had 
acted  with  perfect  good  faith  : 

Held,  affirming  the  decision  of  the 
court  below,  that  the  names  of  the 
tliree  persons — the  three  directors — 
now  appearing  upon  the  register  as 
holding  these  shares  could  not  be  dis- 
turbed ;  the  transfer  to  them  being 
valid  and  effectual,  and  the  rights  of 
creditors  having  intervened.  Cree  v. 
iSoniervail,  425 


20.  A  person  purchasing  a  chattel  or 
goods,  concerning  which  the  vendor 
makes  a  fraudulent  misrepre^ntation, 
may  on  finding  out  the  fraud  elect  to 
retain  the  chattel  or  goods,  and  still 
have  his  action  to  recover  any  dam- 
age he  has  sustained.  But  the  same 
principle  does  not  appl^'  to  shares  or 
stock  in  a  joint  stock  company,  for  a 
person  induced  by  the  fraud  of  the 
agents  of  a  joint  stock  company  to  be- 
come a  partner  in  that  company  can 
bring  no  action  for  damages  against  the 
company  whilst  he  remains  in  it:  his 
Ofdy  remedy  is  reMihUio  in  inUgrvan, 
and  rescission  of  the  contract ;  and  if 
that  becomes  impossible— by  the  wind- 
ing-up of  the  company  or  by  any  other 
means — ^his  action  for  damages  is  irrel- 
evant, and  cannot  be  maintained. 


21.  H.  bought  from  the  City  of  Glasgow 
Bank,  a  copartnership  registered  under 
the  Companies  Act,  1862,  £4.000  of  its 
stock  in  February,  1877. 

He  was  registered  as  a  partner,  re- 
ceived dividends  and  otherwise  acted 
as  a  partner  ever  since.  The  bank  went 
into  liquidation  in  October,  1878,  with 
immense  liabilities:  and  H.  was  en- 
tered on  the  list  of  oontributories,  and 
paid  calls.  In  December.  1878,  H. 
raised  an  action  against  the  liquida- 
tors, to  recover  damages  in  respect  of 
the  sum  he  had  paid  for  the  stock ;  the 
money  he  had  already  paid  in  calls; 
and  the  estimated  amount  of  future 
calls.  He  founded  his  right  to  relief 
upon  the  ground  of  fraudulent  misrep- 
resentations made  by  the  directors  and 
other  bank  officials  to  Mm.  He  ad- 
mitted that  after  tlie  winding-up  had 
commenced  it  was  too  late  for  him  to 
have  rescission  of  his  contract,  and  rtt- 
tUtUio  in  wUffrttm : 

Held,  affirming  the  decision  of  the 
court  below,  that,  even  although  the 
fraudulent  misrepresentations  might, 
if  the  bank  had  been  a  going  concern, 
have  entitled  him  to  rescind  his  con- 
tract, rescission  being  now^  impossible, 
as  decided  by  Oakes  v.  Tur^fuand  (Law 
Rep.,  2  H.  L.,  325),  and  Tennent  v. 
Cih/  of  Glaggow  Batik  (4  App.  Cas., 
616),  they  afforded  no  ground  for  an 
action  against  the  liquidators;  there- 
fore the  action  was  irrelevant.  Honldt- 
toorth  V.  Olaagow  Bank,  675 

See  DiBKCToss,  236,  286  noU, 
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TAIL,  ESTATE. 
See  Wills,  746, 

TENANT  IN  TAIL. 
See  Teusts  and  Trustees,  81. 

TRESPASSER. 
See  Justification,  808. 

TRUSTS  AND  TRUSTEES. 

1.  A  testator  devised  his  estates  to  his 
son  and  his  heirs  male  "  in  the  Aillest 
trust  and  confidence  "  that  he  would  not 
do,  nor  permit  to  be  done,  "  any  act 
in  law  or  otherwise"  to  defeat  the 
thereinafter  declared  trusts  and  limi- 
tations of  the  estates,  but  that,  on  the 
contrary,  he  would  do  all  in  his  power 
to  effectuate  them.  He  then  declared 
how  the  estates  were  to  go  if  the  son 
died  without  issue  of  his  body  lawfully 
begotten,  specifically  devising  one- 
fourth  portion  to  D.  The  son  having 
entered  into  possession  of  the  devised 
estates,  suffered  a  recovery  : 

Held,  that  the  words  of  the  will  did 
not  create  a  trust,  and  that  the  entail 
was  barred  by  the  recovery. 

2.  Per  Lord  Penzance  :  The  ri^ht  of  a 
tenant  in  tail  to  enlarge  his  estate  into 
a  fee  cannot  be  restricted  by  any  ex- 
pressions of  a  testator,  the  donor  of.  the 
estate.     Dawkim  v.  Lord  Penrhyn,    81 

8.  A  father,  being  desirous  to  disentail 
his  estate,  procured  the  consent  of  the 
next  heir,  his  eldest  son.  The  minute 
of  agreement  between  them  provided 
that  the  father  should  pay  absolutely 
to  the  son  £4,000;  and  secondly, 
should  pay  to  trustees  the  further  sum 
of  £8,000,  for  the  benefit  of  the  son  ;  it 
being  open  to  the  father  to  limit  the 
power  and  control  of  the  son  over  the 
said  £3,000,  to  such  extent,  and  in  such 
manner,  as  he  should  think  proper; 
"  and  in  particular,*'  to  direct  the  trus- 


tees to  hold  it  for  the  son's  behoof  "  in 
life-rent  only,  and  for  the  issue  of  his 
body  in  fee,  whom  failing,  to  his  nearest 
heirs  and  assignees." 

Three  months  afterwards,  a  bond 
was  executed  by  the  father  as  security 
for  the  £8.000,  in  favor  of  the  trustees 
*'  and  for  the  ends,  uses,  and  purposes, 
expressed  in  a  declaration  of  trusts,"  of 
even  date  therewith.  The  deed  of  dec- 
laration restricted  the  son^s  interest  to 
an  alimentary  life-rent ;  and  failing  his 
issue,  the  fee  was  given  to  his  aunt  and 
her  children.  The  son  declared  his 
acquiescence  in  the  bond,  and  declara- 
tion of  trusts,  which  were  subsequently 
delivered  to  the  trustees,  who  paid  the 
income  of  the  £8,000  to  the  son. 

After  the  father's  death,  the  son  mar- 
ried ;  and  subsequently  died,  survived 
by  his  widow,  but  without  issue.  He 
left  a  deed  by  which  he  revoked  the 
destination  in  the  declaration  of  trusts 
in  favor  of  his  aunt  and  her  children, 
and  bequeathed  the  £8,000  to  his 
widow : 

Heldy  affirming  the  decision  of  the 
court  beiow,  that  the  deed  of  revocation 
was  effectual,  the  destination  in  favor 
of  the  aunt  and  her  children  being 
purely  of  a  testamentary  nature ;  and 
that  too  ju9  gHceeUum  tertio  had  been 
created. 

4.  Per  Lord  Selborne  :  The  son  could 
not  possibly  be  bound  by  any  erroneous 
interpretation  which  the  trust  deed 
might  have  put  upon  the  original  con- 
tract, so  as  to  substantially  vary  its  op- 
eration and  effect,  either  on  the  prin- 
ciple of  estoppel,  or  any  other,  unless 
there  were  some  new  bargain,  or  new 
consideration.     Wi^IUman  v.   CosHne. 

133,  149  note. 

5.  In  1695  a  truster  settled,  in  connec- 
tion with  Trinity  Hospital,  Edinburgh 
— ^a  charity  for  the  support  of  indigent 
and  sick  persons — a  sum  of  money  se- 
cured on  bonds.  The  interest  in  per- 
petuity was  to  be  employed  in  the 
maintenance  in  the  hospital  of  twelve 
poor  persons;  the  preference  to  be 
given  (1)  to  those  of  the  truster's  kin- 
dred; (2)  to  those  of  his  name;  and 
(S)  if  these  did  not  apply  then  to  indi- 
gent persons  generally.  He  appointed 
as  the  patrons  the  lord  provost  and 
town  council  of  Edinburgh,  and  the 
ministers  of  the  burgh  present  and  to 
come.     The  lord  provost,  magistrates 
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and  town  council  were  governors  of  the 
hospital,  and  got  control  of  the  fund  in 
1700,  and  administered  it  as  if  part  of 
the  general  charily  funds  of  the  hos- 
pital, mixing  the  interest  with  the 
general  income  of  the  honpital,  and 
from  the  mixed  income  defrayed  the 
expenses  which  they  incurred  for  the 
whole  charity,  without  making  any  dis- 
tinction in  the  accounts. 

6.  The  bonds  of  the  settled  sum  were 
paid  up  in  1744  and  1753,  and  were 
subsequently,  with  other  charity  mon- 
eys lent  to  the  city  of  Edinburgh; 
and  on  them  a  great  loss  occurred. 

Other  funds  of  the  hospital  had  been 
invested  in  land  in  1784,  and  that  land 
had  increased  greatly  in  value.  The 
ministers  of  the  burgh  never  took  any 
part  in  the  administration  of  the  fund. 
In  a  question  whether  the  settled  fund, 
on  being  ordered  to  be  separated,  was 
to  participate  in  the  present  increased 
value  of  lands  purchased  since  1700; 
and  whether  the  ministers  had  now  a 
right  to  be  Joined  in  the  administration: 

Hdd^  affirming  the  decision  of  the 
court  below,  that  (1)  the  fiind  had  been 
so  inextricably  mixed  with  the  general 
charity  funds,  that  it  must  be  taken  to 
have  participated  proportionally  in  the 
increased  value  of  the  hospital  funds, 
and  that  in  valuing  the  aggregate  funds 
all  lands  purchased  since  1700  must  be 
valued  and  taken  into  account;  (2)  that 
notwithstanding  the  length  of  time 
during  which  a  contrary  practice  had 
prevailed,  the  ministers  should  be  joint 
administrators.  Provost  v.  Lord  Ad- 
vocate. 580 

See  Directors,  236,  286  note. 

Executors  and  Administratoils,  468, 

485  noU. 
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ULTRA  VIRES. 

I.  Held,  that  an  award  made  under  "  The 
Railway  Act,  1868,"  awarding  to  the 
resjiondent  railway  company  as  dam« 
ages  for  expropriated  land  '*  the  sura  of 
$35,013  /)/»«  1^100  per  month  from  this 
date,  payable  on  the  first  of  each  month 
untU  the  said  company  shall  have  set 


free  the  watercourse  serving  to  drain 
the  quarries  adjacent  to  the  expropri- 
ated land  and  constructed  a  culvert  to 
protect  the  said  watercourse,"  is  invalid 
upon  the  face  of  it.  in  respect  of  the 
monthly  pa\*inent  directed,  which  is 
not  rent,  but  in  the  nature  of  an  assess- 
ment of  damasree  payable  infntnro,  con- 
tingent on  a  future  event  and  therefore 
uncertain ;  and  also  in  respect  of  the 
direction  to  construct  a  culvert,  which 
was  not  within  the  functions  of  the  ar- 
bitrators. 

2.  Under  the  act  it  is  not  competent  to 
the  arbitrators  to  impose  the  payment 
of  a  rent  or  periodical  sum  at  alL 
Their  duty  is.  except  when  the  parties 
expropriated  fall  within  the  descriptioii 
of  "corporations  or  persons  who  cannot 
in  common  course  of  law  sell  or  alienate 
the  lands  set  out  and  ascertained."  to 
fix  as  compensation  such  a  gross  sum  or 
sums  as  would  be  capable  of  being  paid 
or  tendered  at  once  to  the  parties  enti- 
tled to  the  same  under  sub-sect  27.  or 
into  court  under  sub-sect  34  of  sect  9 
of  the  act,  in  order  to  entitle  the  com- 
pany to  possession  under  the  27th.  or 
to  confirmation  of  title  under  the  84th 
and  85th  sub-sections. 

8.  By  a  deed  (16th  of  November  1875) 
the  respondent  company,  which  had 
been  originally  incorporated  under  Que- 
bec Act  82  Vict  c.  65,  but  which  was 
subsequently  declared  a  federal  ndl- 
way  by  Canadian  Act  86  Vict  c.  82, 
and  became  subject  to  Canadian  Rail- 
way Act,  1868,  purported  to  traosfier 
such  federal  railway  with  all  its  ap- 
purtenances and  all  its  property,  liabili- 
ties, rights,  and  powers  to  the  Quebec 
Government,  and  agreed  to  dissolve 
itself  as  soon  as  such  transfer  should  be 
perfected. 

By  Quebec  Act  89  Vict  c.  2,  such 
transfer  was  confirmed,  the  enterprise 
K>f  the  respondent  company  was  com- 
bined with  that  of  another  company 
which  had  made  a  similar  transfer  to 
the  government,  the  respondent  com- 
pany was  dissolved,  and  its  property 
vested  in  a  new  company  witb  a  new 
title  and  a  different  organization,  which 
was  thereby  declared  to  be  subject  to 
provincial  le^slation : 

Hdd^  that  both  the  deed  and  the  en- 
actment 89  Vict  c  2,  were  invalid,  and 
inoperative  to  affect  the  obligations  of 
the  company. 
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4.  Such  a  transfer  is  ^dtra  vire»  a  rail- 
way company,  by  the  law  of  the  prov- 
ince of  Quebec  as  defined  by  Art.  869 
of  the  Civil  Code;  and  by  the  special 
legislation  affecting  the  respondent  com- 
pany, read  in  connection  with  the 
British  North  America  Act,  1867,  sect. 
VI  and  sect  92,  sub-sect.  10,  the  same 
could  not  be  validated  to  all  intents 
and  purposes  by  an  act  of  the  provincial 
legislature.  An  act  of  the  Parliament 
of  Canada  was  essential  in  order  to  give 
to  such  transfer  full  force  and  efrect ; 
whatever  may  have  been  the  inchoate 
rights  created  thereby  as  between  the 
parties  thereto.  Bmtrgoin  v.  La  Com- 
poffnie,  etc,  744 

5.  The  doctrine  of  ultra  vires  as  explained 
in  The  Ashbury  Railway  Company  v. 
Biche  is  to  be  maintained,  but  is  to  be 
applied  reasonably,  so  that  whatever  is 
fairly  incidental  to  those  things  which 
the  Legislature  has  authoriz^  by.  an 
act  of  Parliament,  ought  not  (unless  ex- 
pressly prohibited)  to  be  held  as  ultra 


6.  In  an  act  of  this  kind  granting  special 
powers,  what  is  not  permitted  is  pro- 
hibited. 

7.  P«*  Lord  Watson:  The  test  applied 
in  the  Atihbury  Ccute  to  the  powers  of  a 
joint  stock  company  (limited),  regis- 
tered under  the  Companies  Act,  1862, 
applies  with  equal  force  to  the  case  of 
a  railway  company  incorporated  by  act 
of  Parliament 

8.  An  act  of  Parliament  authorized  a 
company  to  make  a  railway  to  T.  and 
S.  There  were  two  other  railway  com- 
panies which  were  afterwards  combined 
into  one  called  the  Great  Eastern  Rail- 
way Company.  This  latter  company 
entered  into  a  contract  with  the  T.  and 
S.  Company,  with  which  it  was  in  con- 
nection in  several  respects,  to  supply 
it  with  rolling  stock  upon  receiving  a 
certain  annual  payment,  and  having 
certain  other  advantages.  The  contract 
was  adopted  by  the  shareholders  of 
both  companies.  An  action  was 
brought  against  the  Great  Eastern 
Company,  and  an  injunction  asked  for 
to  restrain  it  from  executing  this  con- 
tract. One  of  the  acts  relating  to  the 
two  companies  contained  (cl.  14)  the 
following  provision  :  '*  The  two  conj- 
panies  may  enter  into  agreements  with 


respect  to  the  working,  maintenance 
and  management  of  the  Extension  rail- 
way [this  was  the  T.  and  S.  railway], 
or  any  part  thereof,  and  of  the  railways 
of  the  two  companies  connected  there- 
with [these  were  the  two  companies 
which  had  been  incorporated  under  the 
name  of  the  Great  Eastern],  and  with 
respect  to  the  apportionment  of  the 
traffic,  and  of  the  tolls,  fares  and 
charges  for  traffic  on  the  extension 
railway,  and  the  railways  of  the  two 
companies,  the  appointment  of  a  joint 
committee,  or  any  other  matters  inci- 
dent to  the  carrying  out  the  purposes 
of  this  act"  The  15th  clause  of  the 
act  was  in  these  words,  "The  direc- 
tors of  the  T.  and  S.  Company  and  the 
directors  of  the  two  companies,  respect- 
ively, may  (subject  to  the  sanction  df 
the  shareholders)  enter  into  any  con- 
tracts or  agreements  for  effecting  all  or 
an^  of  the  purposes  of  this  act,  or  any 
objects  incidental  to  the  execution 
thereof,  and  every  such  contract  or 
agreement  may  contain  such  covenants, 
clauses,  powers,  provisions,  and  con- 
ditions as  may  be  mutually  agreed  up- 
on between  the  parties  thereto:" 

Held,  that  the  contract  of  the  G.  E. 
Company  to  supply  the  T.  and  S.  Com- 
pany with  rolling  stock  was  not  ultra 
vires,  but  was  warranted  by  the  words 
of  these  sections  of  the  act  Attorney 
General  v.  Great  Eaetem  Railioay, 
768,  788  noU 

^e  Bank&uptct,  108. 


WAGERS. 
See  Illegal  Agreements,  697,  701  note, 

WARRANTY. 
See  Fraud,  12,  26  note, 

WATER  AND  WATERCOURSES. 

1.  The  right  to  the  water  of  a  river  flow- 
ing in   a  natural  channel  through  a 
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man's  land,  and  the  right  to  water  flow- 
ing to  it  through  an  artificial  water- 
course constructed  on  his  neighbor's 
land,  do  not  rest  on  the  same  principle. 
In  the  former  case  each  successive 
riparian  proprietor  is  i»t"ma  fach  en- 
titled to  the  unimpeded  now  of  the  wat43r 
in  its  natural  coui-ae.  and  to  its  reason- 
able enjoyment  as  it  passes  through  his 
land,  as  a  natural  incident  to  his  owner- 
ship of  it  In  the  latter  any  right  to 
the  flow  of  the  water  must  rest  on  some 
grant  or  arrangement,  either  proved  or 
presumed,  from  or  with  the  owners  of 
the  lands  from  which  the  water  is  arti- 
ficially brought,  or  on  some  other  legal 
origin. 

2.  Hddy  in  this  case,  that  the  plaintiffs 
*  legal  right  to  the  enjoyment  of  water 
overflowing  from  an  artificial  reservoir 
through  an  artificial  watercourse  on 
his  neighbor's  (the  defendant's)  land 
should  be  presumed  from  the  circum- 
stances under  which  t)ie  same  were  pre- 
samably  created  and  actually  enjoyed; 
subject  to  the  defendant's  right  to  the 
use  of  the  water  for  the  purpose  of 
irrigating  his  lands  by  proper  and 
requisite  channels  and  other  proper 
means.     Singh  v.  PaJtivk,  91 


WAYS. 
/Sm  Arbitbation,  188. 

WILLS. 

1.  J.  E.  made  a  will  in  which  he  devised 
his  house,  lands,  and  tenements  to  his 
mother,  "  Elizabeth  E.,  her  heirs  and 
assigns,  forever ;"  he  afterwards  struck 
his  pen  through  the  words,  **  her  heirs 
and  assigns  forever" : 

Heldy  that  this  was,  under  the  6th 
section  of  the  Statute  of  Frauds  (29  Car. 
2,  c.  8).  a  valid  revocation,  by  oblitera- 
tion, of  It  clause  in  his  will ;  the  mother 
took  only  an  estate  for  life. 

2.  The  6th  section  of  the  statute  was  sat- 
isfied by  this  act  of  obliteration  of  the 
words  in  question,  which  amounted  to 
an  actual  revocation,  and  not  a  mere 
alteration. 


3.  The  word  "  claase  "  in  the  first  portion 
of  the  section  may  properly  be  read 
"part" 

4.  Per  Lord  Penzakcs  :  "Devise"  in 
the  statute  means  a  disposition  of 
lands,  in  writing,  and  when  the  statote 
says  the  testator  may  revoke  any 
"  clause  thereof,"  it  means  any  intelligi- 
ble portion  of  the  devise,  whether  toe 
effect  is  to  increase  the  beneficial  inter- 
est of  the  taker,  or  the  reverse.  Swu- 
ton  V.  Bailetf,  48,  68  note, 

6.  A  testator  gave  to  R.  K  £2.000  and 
to  "each  of  his  broUiers  £1.000,"  and 
bequeathed  the  residue  of  his  estate 
between  Sir  T.  K.  and  R.  B.  Sir  T. 
K.  was  the  eldest  brother  of  R.  K.,  who 
was  the  third  among  eight : 

Held,  reversing  Uie  decision  of  the 
court  below,  that  Sir  T.  K.  was  entitled 
to  the  legacy  of  £1,000  as  one  of  the 
brothers  of  R.  K.  in  addition  to  half 
the  residue. 

6.  In  his  hol(^raph  will,  a  testator  wrot« 
along  the  margin  opposite  to  legacies 
to  servants  these  words,  "All  free  of 
legacy  duty."  There  was  no  circum- 
flex or  mark  to  show  where  they  were 
intended  to  be  read : 

Held,  reversing  the  decision  of  the 
court  below,  that  all  the  I^acics  given 
in  the  will,  both  those  to  relatives  and 
those  to  servants,  were  free  of  legacy 
duty.     Kirkpatriek  v.  Bedford.        69 

7.  A  testator,  who  had  four  daughters, 
divided  a  fund  into  four  equal  amounts, 
giving  one  to  each  daughter  and  her 
children;  but  when  one  died  and  left 
no  child  the  interest  was  to  be  paid  to 
the  others,  and  after  the  death  of  the 
last  survivor  the  fund  was  to  be  divided 
among  her  children ;  *'  or  if  there  be  no 
such  children,  that  the  same  be  paid  to 
such  person  or  persons  as  will  then  be 
entitled  to  receive  the  same  as  my  next 
of  kin  under  the  statute  for  the  distribu- 
tion of  intestates'  estates."  One  of  the 
daughters  left  issue,  the  others  had  no 
issue.  On  the  death  of  the  last  daugh- 
ter: 

Held,  that  under  the  words  of  the 
will  the  class  of  "  next  of  kin "  de- 
scribed the  persons  who  filled  that  char- 
acter at  the  time  of  the  death  of  the 
testator,  and  not  at  the  death  of  the 
last  surviving  daughter ;  and  that  the 
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shares  of  tho  daughters  who  had  died 
withoat  issue  were  divisible  among 
the  persons  representing  the  fonr 
daughters.  Moriimore  v.  Mortimote. 
829,  884  note. 

8.  A  mutual  will  is  by  Roman-Dutch  law 
in  effect  two  wills,  the  disposition  of 
each  sharer  being  applicable  to  his  or 
her  half  of  the  jomt  property. 

9.  Where  A.  and  his  wife  C.  (who  sur- 
vived him)  by  "  mutual  will "  appointed 
their  daughter,  her  husband,  and  her 
then  existing  child  (the  plaintiff),  and 
also  the  other  children  "  which  may 
hereafter  be  .procreated"  by  their 
daughter,  to  be  the  sole  heirs  of  all  the 
ioint  estate  of  A.  and  C.  which  should 
be  left  at  the  death  of  the  first  deceased 
of  them,  to  be  divided  according  to  law 
amongst  their  daughter,  her  husband 
and  her  child,  as  also  by  the  children 
which  may  be  hereafter  procreated  by 
their  daugtiter ;  and  it  appeared  that 
no  such  children  came  into  existence 
until  after  the  death  of  A.  and  C. : 

Hdd,  that,  on  the  due  construction 
of  the  mutual  will,  A/s  intention  was 
to  divide  his  property  (which  he  treat- 
ed, movable  ana  immovable,  as  one 
corpwi)  amongst  the  class  of  persons 
whom  he  had  instituted  his  sole  heirs, 
and  that  the  distribution  should  take 
place  when  his  will  would  become 
operative  according  to  the  ordinary 
rule  of  law.  The  words  "  which  may 
be  hereafter  procreated  "  apply  to  chil- 
dren to  be  born  between  the  date  of  his 
will  and  his  death. 

10.  Hddf  further,  that  the  daughter  and 
her  husband  took,  contrary  to  the  Eng- 
lish rule  of  construction,  each  a  share. 
i.e.,  each  a  third  of  A/s  estate  instead 
of  a  moiety  thereof  between  them,  Ro- 
man-Dutch law  assuming  husband  and 
wife  for  most  purposes  to  be  two  sepa- 
rate persons. 

11.  Held,  further,  that  although  the  son- 
in-law  took  a  third  share  of  A.'s  estate 
on  A.'s  death,  yet  as  he  died  before  C. 
his  share  of  C.'s  property  lapsed  into 
the  residue,  which  on  her  death  the 
daughter  and  the  plaintiff  were  entitled 
to  divide  equally  oetween  them.  Dia$ 
T.  De  Livera,  668,  671  wte 

12.  The  rule  in  WiliTs  Case,  even  if  only 

33  Eng.  Rep.  66 


a  rule  of  construction,  is  not  now  to  be 
departed  from. 

18.  It  is  consistent  with  that  case  that  the 
primary  sense  of  the  word  *'  children  " 
IS  issue  of  the  first  generation.  That 
primary  sense  is  displaced  when  cir- 
cumstances render  the  rule  in  WiUTg 
Ccute  applicable,  on  which  the  word  be- 
comes a  word  of  limitation  and  not  of 
purchase. 

14.  A  testator  by  a  will  made  in  1823 
gave  "  the  whole  of  my  landed  property 
situate,  <&c.,  to  my  eldest  son  H.  W. 
and  to  his  children  lawfully  begotten. 
In  case  of  his  dying  without  issue  male 
or  female  I  give  the  same  landed  prop- 
erty to  my  second  son  C.  In  case  of  C. 
dying  without  children  or  child  law- 
fully begotten,  I  give  the  same  landed 
property  to  my  daughter  Harriet  and 
to  her  child  or  children  lawfully  begot- 
ten ;  and,  should  she  have  no  children, 
she  shall  have  a  power  of  beoueathing 
it  to  whomever  she  pleases.  I  do  here- 
by give  and  leave  a  full  discretionary 
power  to  each  of  my  children  arriving 
at  the  possession  of  this  landed  prop- 
erty, to  dispose  of  it  by  their  will  and 
testament  to  one,  or  to  each,  of  their 
children,  in  such  manner  and  in  such 
proportions  as  to  each  of  them,  my 
children,  shall  seem  meet  and  right  and 
proper.  My  reason  for  this  is  that  as 
there  is  a  title  of  baronet  in  the  family 
the  eldest  son  ought  to  possess  some- 
thing more  than  the  others,  and  also 
that  I  never  wished  to  encourage  dis- 
obedient children,  therefore  1  leave  the 
power  of  punishing  or  rewarding,  as 
each  of  them  coming  into  possession  of 
the  property,  and  having  children,  shall 
think  right." 

H.  W.  never  had  a  child.  C.  died 
during  the  life  of  his  elder  brother,  but 
left  a  daughter.  H.  W.  after  entering 
into  possession,  disentailed  the  estate, 
and  devised  it  to  his  wife's  nephew : 
•  Hdd,  that  11.  W.,  by  virtue  of  the 
rule  in  Wild's  Case,  took  an  estate 
teil  under  the  will ;  that  the  existence 
of  tho  power  did  not  affect  the  applica- 
tion of  the  rule,  nor  was  it  affected  by 
the  use  of  the  word  "  children  " — in  one 
instance  applicable  to  the  sons  and 
daughter  of  the  testator,  and  in  the 
other  instance  meaning  their  sons  and 
daughters.     Clifford  v.  Koe,  746 

See  Teusts  and  Trustees,  81. 
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A. 

Abatement  and  Revivor,  action  personal  tort  does  not  survive,  33 — 516. 
"  "  nor  for  assault,  33—516. 

"  "  N.  Y.  Code,  for  continuance,  does  not  apply  where 

all  parties  dead,  33—516. 
"  "  breach  promise  in  North  Carolina  survives   33 — 

516. 

Accident,  when  may  recover  though  building  burned,  33 — 181. 

Accord  and  Satisfaction.    See  Principal  and  Surety. 

Act  of  Qod,  when  contractor  may  recover    though  building   burned    before 

completion,  33—181. 
Admiasions,  by  treasurer  of  corporation,  when  inadmissible  against  it,  33 — 784. 
Adopted  Child,  when  trust  for  may  be  revoked,  33 — 155. 

''  **        when  takes  insurance,  33 — 156. 

Agreements,  no  presumption  consignee  assents  to  rules  of  railway,  though 
knows  thereof ,  33—842. 

See  Frauds,  Statute  of. 
Allegiance.    See  War. 
Alteration.    See  WUls. 

Animals,  offence  of  selling  diseased  meat,  33 — 26. 
Appeal,  all  to  be  affected  should  be  made  parties,  33—517. 
"        when  error  to  reverse  as  to  on©,  33 — 517. 
"        referee  to  sell  may  appeal  as  to  his  fees,  33 — 517. 
*'         any  one  aggrieved  though  not  party  to  suit,  33—517. 
''        when  one  defendant  cannot  appeal  because  other  dismissed,  33 — 517. 
'*        intervener  may  appeal,  33—519. 
See  Parties. 
Application  of  Payments.    See  Principal  and  Surety. 
Appropriation  of  Payments.    See  Principal  and  Surety. 
Arbitration,  what  not  contract,  architect  may  value  alterations,  33 — 127. 
.  '*  when  obtaining  architect's  certificate  condition  precedent,  33—127. 

"  what  excuses,  33—127. 

''  agreement  for  article,  test  to  be  made  by  A.,  33 — 127. 

"  to  pay  amount  found  due  by  engineer,  33—127. 

"  what  engineer  intended,  33 — 127. 

"  if  dispute  as  to  deficiency  of  sheep,  33 — 127. 

"  architect  no  power  to  decide  what  falls  within  class,  33 — 128. 

"  architect  to  determine  extras,  33 — 128. 

''  acceptance  sum  awarded  precludes  claim  for  more,  33 — 128. 

**  when  certificate  engineer  not  evidence,  but  must  act  on  common 

law  evidence,  33 — 128. 
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Arbitration— ron  Hnued, 

**  mast  examine,  not  obtain  information  bj  bearsay,  33 — 128. 

**  agreement  certificate  to  be  final  does  not  bind  as  to  matters  outside 

contract,  33—128. 

"  as  to  damages  for  stopping  work,  33 — 128. 

'*  wben  architect  cannot  order  extra  work,  33 — 129. 

"  though  gives  certificate  as  to  extra  work  and  not  objected  to,  33 

—129. 

**  as  extra  work  bad  gone  into  building,  33 — 129. 

"  by  not  objecting  to  first  bill  of  extras  not  estopped  from  objecting 

to  second,  33—129. 

"  question  as  to  effect  of  not  objecting,  one  of  fact,  33 — 129. 

**  may  recover  if  certificate  withheld  by  fraud,  collusion,  etc.,  33 — 

129. 

"  engineer  owes  duty  to  both  parties,  33 — 129. 

"  what  must  be  alleged  to  excuse  certificate,  33 — 129. 

«  engineer  must  employ  usual  methods  of  measurements,  33 — 129. 

'*  rule  of  damages  if  certificate  withheld,  33 — 129. 

**  when  employer  liable  for  suspension  of  works  by  engineer,  33 — 

129. 

"  final  certificate  cures  want  of  further  order,  33 — 129. 

**  effect  of  wrongful  refusal  of  certificate,  33 — 129. 

*<  to  be  to  satisfaction  of  architect  and  of  owner;  effect  if  owner  not 

satisfied,  33—130. 

'*  what  owner  may  show  in  defence,  33 — 180. 

*'  agreement  that  dispute  on  insurance  to  be  settled  by,  when  inde- 

pendent covenant  and  not  condition  precedent.  33—130. 

"  loss  to  be  settled  by  appraisers  or  umpire  ;  if  fail  to  agree  on  um- 

pire, should  be  new  appraisers,  33 — 130. 

"  agreement  if  one  refused,  other  might  appoint  arbitrator  for  him ; 

what  not  such  a  refusal,  33—130. 

"  when  none  but  arbitrators  can  appoint  umpire,  33 — 181. 

'*  when  agreement  loss  to  be  fixed  by  umpire's  not  condition  prece- 

dent, 33—131. 

"  umpire  must  notify  and  bear  parties,  33 — 131. 

"  may  allow  to  decide  on  own  judgment,  33 — 181. 

"  but  unless  expressly  so  agreed,  must  notify  and  hear  parties,  33 

—131. 

**  when  owner  liable  before  completion  if  house  burned,  33 — 131. 

Architect.    See  ArUtraUon, 

AjsnmpBit,  when  may  waive  tort  and  recover  in  assumpsit,  33 — 640. 

"  military  authorities  took  food  for  inmates  of  asylum ;  corporation 

liable  therefor,  33—657. 
Attachment.    See  Confusion, 

Attorney,  loaned  money  on  incumbered  real  estate  and  lost,  33 — 485. 
*<  what  not  ratification,  33 — 485. 

^  complaint  in  such  case,  33 — 485. 

**  judgment  in  such  case,  33 — 485. 

"  sent  note  to  bank  which  collected  and  credited  to  attorney;  bank  not 

liable  to  owner  of  note,  33 — 640. 
See  Counsel. 
Award.    See  Arbitration. 


Bank,  liability  of  directors  of,  for  their  acts.  33—489-491 
''       attorney  sent  note  to  bank  which  collected  and  credited  to  attorney; 
bank  not  liable  to  owner  of  note,  33 — 640. 


INDEX  TO  NOTES.  885 

Bank — continued. 
"       no  defence  bank  bad  no  right  to  deal  in  each  paper  or  to  take  mortgage, 

33-705. 
''       liability  for  negligence  of  another  to  whom  paper  sent  for  collection,  33 

—72^6. 
"       or  for  negligence  of  notary  in  not  protesting,  33 — 732-6. 
"       when  person  for  whom  collection  made  has  no  lien  but  merely  creditor, 

33—722-6. 
"       when  question  of  fact  whether  negligent  or  not,  33 — 723. 
"       ordinary  relation  of  depositor  or  person  for  whom  collection  made,  33 

—724,  725. 
"      liability  for  representation  by  president,  33 — 725. 
"       nor  for  his  act  in  employing  attorney,  33—725. 
"       collecting  bank  received  check,  not  paid  till  after  failure,  funds  belong 

to  bank  sending  for  collection,  33 — 725. 
"       when  stockholder  cannot  recover  of  another,  33 — 7267 
"       cashier  no  authority  to  allow  overdraft,  33^—785. 
«       if  does,  personally  liable,  33— -785. 

"       if  inaugurates,  cannot  complain  if  teller  doing  so  in  absence,  but  liable, 
33—785. 

See  Lien, 
Banker's  Lien.    See  Lien. 

Bankruptcy,  when  judgment  after  petition  in  bankruptcy  not  barred,  33 — 
885. 
'*  collecting  agent  not  liable  in  fiduciary  capacity  so  as  to  prevent 

discharge,  33—725. 
Bastardy.    See  Duress. 
Belligerents*    See  War. 
Benevolent  Society.    See  Insurance^  Life. 

Bona  fide,  purchaser  from  wilful  wrongdoer  only  liable  for  value  of  article 

improved  by  wrongdoer,  only  liable  for  value  at  taking,  33 — 640. 

^         owner  allowed  to  cut  shingles,  to  be  his  till  paid  for  ;  mingled  with 

others  and  sold  ;  owner  liable  if  takes  others,  33 — 641. 
"         holder  paper  given  for  gaming  debt,  33 — 704. 
"         purchaser  was  ;  husband  practiced  fraud  on  wife,  33 — 718. 
Bond.    See  Principal  and  Surety. 

Breach  Promise,  agreement  to  marry  if  makes  pregnant,  33 — 706. 
"  "         action  for,  survives,  in  North  Carolina,  33 — 516. 

Building  Oontract.    See  Arbitration. 


c. 

Carrier,  liability  where  government  took  control  of  route,  33 — 656. 
Child,  got  into  yard  and  fell  into  cistern,  33 — 186. 

See  Adapted  CkOd. 
Clerk.     See  Officers. 

Cohabitation,  agreements  for  illicit,  33—705. 
Collection.    See  Bank. 

Colore  Officii,  when  bond  not  void,  33—709. 
Complaint,  agent  for  loaning  on  inadequate  security,  33—485. 
Conditional  Bale,  owner  allowed  another  to  cut  and  make  shingles  to  be  his 
till  paid  for ;   mingled  with  others  and  sold  to  bona  fide 
purchaser  ;  owner  liable  if  takes  others,  33 — 641. 
Confusion,  one  wrongfully  mixing  own  goods  with  another's,  loses  his,  33 — 638. 
>(  vendee  of  laud  wrongfully  cutting  timber,  33—638. 
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Oonfiaaion — continued. 

"         allowed  to  cat  forty  acres  on  paying  ;    made  default  and  cat  mor  % 

33—638. 
'^         when  can  confer  no  title,  33 — 688. 
"  requisites  of  bill  asking  receiver  on  account  of,  33 — 638. 

^         one  fraudulently  purchasing,  added  to  purchase,  sheriil  in  replevin 

took  all.  33—638. 
**  purchaser  refusing  to  give  information  so  can  separate,  33 — 639. 

"  wife  fraudulently  look  property  and  mixed  own  with  it,  33 — 639. 

<(  one  innocently  mixed  own  goods,  and  all  taken  on  execution  against 

other,  33—639. 
"  agent  mixed  funds  with  principars  and  purchased  goods ;  rights  of 

creditors,  also  of  principal,  33 — 639. 
"  wrongfully  converting  property  into  different  article,  33 — 639. 

'<  right  of  owner  of  soil  to  ice,  and  liability  of  one  wrongfully  taking, 

3^-639. 
"  if  value  increased  in  good  faith,  wrongdoer  only  liable  for  value 

before  increase,  33—639. 
M         one  by  mistake  pointed  out  boundary  and  other  cut  trees,  rights  of 

parties,  33—640. 
**  purchaser  from  wilful  trespasser  only  liable  for  value  at  original 

taking,  33—640. 
'*  mortgagee  not  to  suffer  for  confusion  by  mortgagor,  33 — 640. 

"  vendor  delivered  excess  of  quantity  ties  ;  when  vendee  not  liable  for 

such  excess,  33 — 640. 
^  trustee  mingled  trust  funds  with  own,  33 — 640. 

"  need  not  use  any  money  if  does  equal  amount,  33 — 640. 

"  survivor  of  .firm  mingled  own  property  with  that  of  firm,  33 — 641. 

**  owner  allowed  another  to  cut  and  make  shingles,  to  be  his  till  paid 

for ;   mingled  with  others  and  sold  to  bona  fide  purchaser  ;  owner 
liable  if  takes  others,  33—641. 
Oonaideration,  when  agreement  third  person  to  pay  money  embezxled,  invalid, 
33—714. 

See  Illegal  AgreemenU. 
Oonspiracy,  when  combination  unlawful,  33 — 466. 
"  to  raise  or  depress  prices,  33 — 467. 

"  to  create  *'  comer,"  33—467. 

Oorporations,  liable  for  libel,  33—207. 

"  so  for  malicious  prosecution,  33 — 207. 

"  so  for  all  wrongs  they  commit,  33 — ^207. 

**  agent  for  limit^  or  specified  business  cannot  bind  it  outade  of, 

33—207. 
**  railway  engineer  cannot  bind  by  contracts,  33 — ^207. 

*'  station  agent  cannot  arrest  for  larceny,  33 — 207. 

"  what  not  sufficient  evidence,  one  arrested  under  company's  au- 

thority, 33—207-8. 
**  when  physician  of  cannot  bind  for  board,  lodging,  etc.,  of  one 

injured,  33—208. 
"  nor  division  superintendent  for  drugs,  etc. ,  33 — 208. 

"  nor  passenger  agent  as  to  freight,  33 — 208. 

''  .  general  agent  may  bind  for  m^ical  attendance,  33 — ^208. 

"  so  general  manager  of  a  factory,  33 — 209. 

^  station  master  cannot,  33 — ^200. 

"  nor  yard  master,  33—209. 

**  slight  acts  of  ratification  by  superintendent,  33 — 209. 

"  one  paid  money  to  save  company  from  law  suit  and  president 

ratified,  33—209. 
''  confession  of  judgment  against,  on  note  signed  "treasurer,"  in- 

valid, 33—286. 
*'  when  and  to  what  extent  directors  liable  for  their  acts,    33 

-489-491. 
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Corporations — eantinited. 

"  one  dealing  with  officers  of,  bound  to  know  their  powers,  33 

—788. 
"  only  bound  by  acts  within  powers,  33 — 783. 

•    See  Bank — Principal  and  Agent —  Ultra  Vires, 
Corpus,  one  transferring  stock  when  transfers  dividend,  33 — 819. 
^        though  fund  for  dividend  in  companies'  hands,  33 — 819. 
*'        how  dividends  on  stocks  of  decedent  to  be  distributed,  and  to  whom, 
33—819. 
Costs,  when  intervenors,  etc. ,  not  entitled  to,  33 — 519,  520. 
^        when  one  bringing  suit  construction  will,  is,  33—520. 

See  Abatement  and  Revivor — Executors  and  Adminis- 
trators— Parties. 
Comisel,  agreed  to  clear  party  or  return  money;  he  failed  to  appear  ;  how  much 

counsel  may  retiun,  33 — 716. 
Counter-claim.    See  Bents  and  Profits— Setoff, 
Court  of  Claims.    See  Sovereign — War, 
County  Clerks.    See  Officers, 
Covenants,  when  extinguished  by  deed,  33 — ^290. 
Creditor,  when  cannot  avoid  illegal  contract  by  debtor,  33 — ^705. 

See  Parties. 
Custom,  giving  lien  must  be  proved,  33 — 824. 


D. 

Damages,  rule  of,  where  engineer's  certificate  withheld,  33 — 129. 

"  when  value  of  ocal  in  mine,  33 — 846. 

^  on  breach  of  agreement  not  to  engage  in  business,  not  consideration 

paid  but  actual  damages,  33-^to. 

**  not  ineffectual  solicitations  but  actual  result,  33—466. 

^  may  waive  stipulated  damages  and  enforce  performance,  33 — 466. 

**  against  a  bank  for  negligence  in  not  collecting  or  protesting  paper, 

33—724. 

"  jury  to  judge  from  facts  and  not  guess  at,  33 — 786. 

"  evidence  should  show  bias*  for  new  trial,  33 — 786. 

**  duty  of  court  to  set  aside  verdict  and  order  new  trial,  33 — 786. 

"  when  new  trial  should  be  granted,  33 — 786. 

**  rules  to  be  applied  to  measuring  and  arriving  at,  33 — 786. 

"  when  held  not  excessive,  33 — 786. 

«  when  held  excessive,  33 — 787. 

'*  Carlisle  and  Northampton  tables  admissible  to  prove  probable  du- 

ration of  life,  33—805. 

**  to  ascertain  damages  son  not  supporting  mother,  33 — 805. 

"  court  may  judicially  take  notice  of,  33 — 806. 

''  when  condition  of  nealth  also  to  be  considered,  33 — 806. 

«  but  see  contra,  33—806-8. 

"  in  computing  value  estate  of  dowress,  33 — 806. 

**  damages  for  discharging  insurance  agent  entitled  to  percentage  on 

premiums,  337-806. 

"  when  one  third  capital  awarded,  33 — 806. 

'*  fraud  in  concealing  ill  health  of  dowress,  33 — 807. 

"  damages  to  dowress  when  land  taken  for  railway,  33 — 807. 

"  railway  company  agreed  to  give  family  pass  and  refused  to  perform, 

33—807. 

See  Confusion, 
Death.    See  Abatement  and  Bevivor, 
Declaration.    See  Complaint. 
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Declarations.    See  WilU. 

Demand,  when  mast  be  of  dividends  received  by  bank  holding  collateral,  33 
^324. 
^         necessary  for  deposit,  and  cannot  set  off  nntil,  33 — S29. 
Demurrage,  wlien  commences  and  when  entitled  to,  33 — 841. 

*^  liens  creature  of  law,  and  do  not  exist  unless  given  thereby  or  by 

agreement,  33 — 841. 
'*  right  does  not  exist  in  favor  of  railways,  33 — 843. 

Depoaitor.    See  Bank. 
Direotora,  when  and  to  what  extent  liable  for  acts,  33 — 48d-481. 

See  l^ruiU  and  IVitstees. 
Directory.    See  Statutes. 
Discharge.    See  Principal  and  Surety. 
Discretion,  when  and  how  far  court  may  control  trustee,  33 — 485. 

See  Parties. 
Diseased  Meat,  offence  of  selling,  33 — 26. 
Distance,  how  measured  under  agreement  not  to  carry  on  business  within  radios 

of  10  miles,  33—465. 
Dividends,  if  stockholder  ignored,  cannot  recover  proper  proportion  of  another 
to  whom  dividend  paid,  33—726. 
See  Corpus^  Demand. 
Dower,  in  lands  fraudulently  conveyed,  33 — 717. 
Duress,  of  wife  by  husband,  33 — 159. 
«        as  to  law  of,  33—710. 
''        if  plaintiff's  act  induced  by  duress  may  recover,  though  both  intended 

compounding  felony,  33 — 708. 
"        must  he  threats  of  actual  violence.  33 — 708. 
"        mere  vexation  and  annoyance  insufficient,  33 — 708. 
''        unless  grantor  of  feeble  mind,  33 — 709. 

"        ftugry  or  profane  words  or  strong  language  insufficient,  33 — 709. 
"        refusal  to  perform  contract  or  exacting  higher  price,  33 — 709. 
'*        when  statu torv  bond  contains  too  much,  33 — 709. 
'*        threat  to  withhold  payment,  not  to  perform  contract,  or  of  injury  easily 

redressed,  33—709. 
"        payment  to  expose  payor's  conduct,  33 — 709. 
*'        false  statement  by  attorney,  client  had  good  cause  of  action  for  wife's 

seduction,  33—709. 
''        note  to  be  void  if  payee  spoke  of  transaction,  33 — 709. 
"        peddler  paying  money  illegally  exacted  for  license,  33 — 709. 
"        woman  inveigled  man  into  assaulting  chastity  and  then  took  note,  33 

—709. 
"        with  what  threats  must  be  accompanied,  33 — 710. 
"        fear  of  disgrace  and  prosecution  not  sufficient,  33 — 710. 
^        threats  criminal  prosecution,  33 — 710. 
''        arrest  on  legal  warrant  to  compel  settlement.  33 — 710. 
"        great  distress,  etc.,  preventing  free  action,  33 — ^710. 
"        not  duress  if  imprisonment  legal,  33 — 710. 
"        threats  of  lawful  prosecution  may  avoid,  33 — 710. 
"        imprisonment  under  regular  and  lawful  process,  33 — 710. 
"        gold  refiner  gave  mortgage  for  what  had  stolen,  33 — 710. 
"        threatsof  legal  process,  33— 711. 

*'        agreement  forger  to  put  up  property  and  holder  not  to  bid  off  in  pay- 
ment,  33—711. 
"        contract  to  re-enlist  while  imprisoned,  33 — 711. 
"        guardian  paying  money  to  convict,  33 — 711. 
"        what  may  prove  to  show  how  will  overcome,  33 — 711. 
"        that  had  "heard  was  of  violent  temper,  33 — 711. 
"        agreement  not  to  sue  made  while  imprisoned,  33—711. 


INDEX  TO  NOTES.  889 

Duress — coniin  ued. 

^  if  volantary  fact  reluctant,  and  after  some  threats,  does  not  avoid,  33 

—711. 

*'  must  sliow  crime  bad  been  committed  and  agreed  to  compromise  it, 

33—711. 

"  threats  of  prosecution  if  security  not  given,  do  not  justify  inference 

agreement  not  to  sue  if  given,  33 — 711. 

**  must  show  agreement  not  to  prosecute  criminally,  must  not  forbear,  even 

whether  not  to  prosecute  civilly,  33 — 712. 

"  assault  and  battery  settled  and  indictment  nolle  prosed.  33 — ^712. 

''  note  given  in  settlement  bastardy  proceedings,  33 — 711. 

''  agreement  to  settle  bastardy  proceedings,  33—712. 

"  agreement  to  marry,  33 — 712. 

"  one  repaying  reward  for  finding  money,  33 — 712. 

'*  husband  threatened,  in  Texas,  to  abandon  wife,  33 — 712. 

"  so  in  New  York,  33—712. 

"  in  Indiana,  33—713. 

«  in  Iowa,  33—713. 

'*  woman  gave  mortgage  for  money  embezzled  by  husband,  33 — 713. 

"  mother  threatened  that  wa^  all  would  save  son,  33 — 713. 

"  threat  by  husband  to  commit  suicide,  33 — 713. 

*'  husband  practiced  fraud  on  wife  ;  purchaser  bona  fide,  33 — 713. 

<*  woman  induced  to  agree  to  pay  debts  of  intended  husband,  33—713. 

'^  aunt  induced  to  secure  nephew's  defalcation,  33 — 713. 

''  agreement  to  stifle  prosecution,  33 — 714. 

"  confession  judgment,  33 — 714. 

"  promissory  note  given  on  promise  not  to  prosecute,  33 — 714. 

''  may  agree  to  repay  money  stolen,  33 — 714. 

*'  but  invalid  if  agreement  not  to  prosecute,  33 — 714. 

**  note  for  money  embezzled,  33—714. 

'*  void  if  agreed  not  to  prosecute,  33—714. 

*'  if  so  given  and  compelled  to  pay  to  bona  fide  holder,  cannot  recover 

back  of  payee,  33 — 714. 

"  threat  to  arrest,  but  no  agreement  to  compound  crime,  valid,  33 — ^714. 

"  when  agreement  third  person  without  consideration,  33 — 714- 

*^  illegal  contract  executed  ;  equity  will  not  aid,  33—714. 

"  tolls  illegally  exacted,  33—714. 

*^  payment  to  officer  of  illegal  fees,  33 — 715. 

*'  refusing  to  allow  vessel  to  leave  until  makes  agreement,  33 — 715. 

''  threat  to  destroy  deed  so  cannot  use  it,  33 — 715. 

"  refusal  to  pay  unless  would  take  certain  sum  in  full,  taking  advantage 

financial  necessity,  33 — 715. 

^  unreasonable  charges  by  Cotton  Compress  Co.,  33 — 716. 

*'  mere  protest  will  not  enable  to  recover  back,  33 — ^716. 

^  what  necessary  to  make  duress  of  goods,  33 — 716. 

'*  attorney  to  return  money  unless  cleared  party  ;  he  failed  to  appear,  so 

could  not  defend  ;  how  much  may  retain,  33 — 716. 

•*  only  those  affected  by  fear  or  restraint  may  avoid,  33—716. 

*•  of  maker  no  defence  to  indorser,  33 — 716. 

«  when  is.  33—716. 

«  assignee  may  of  assignor,  33 — 716. 

"  father  of  son,  33—716. 

*<  must  be  specially  pleaded,  33—716. 

Duty.  See  Officers, 

E. 

IQectment,  when  not  proper  against  mortgagee,  33 — 310. 
Blectlons,  what  agreements  relative  to,  of  corporations,  illegal,  33 — ^706. 
"         what  agreements  relative  to  public,  illegal,  33—707. 
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Bminent  Domain,  how  damages  apportioned  when  dowress,  33 — 807. 
Bqiiity,  regards  that  as  done  which  ought  to  be  done,  33 — 310. 

"        regards  mere  matter  of  form  as  done,  33—310-1. 
Bscrow,  person  having  deed  in  escrow  put  on  record  by  mistake,  33 — 149. 
Bstoppel,  when  none  as  to  extras  ordered  by  architect,  33—129. 
"  when  arises  from  license,  33 — 657-6. 

*^  one  by  mistake  pointed  oat  boundary  and  other  cut  trees,  33 — 640. 

Bvidence,  what  must  be  given  and  how  pleaded  as  to  use  by  others  before 
patent,  33—106. 
^  when  certificate  engineer  not  evidence,  but  must  act  on  common  law 

evidence,  33—128. 
**         admissions  assured  after  policy  taken,  not  competent  against  bene- 
ficiary, 33—164. 
**  when  admissions  by  treasurer  of  corporation  incompetent,  33 — ^784. 

**  Carlisle  and  Northampton  tables  to  prove  probable  duration  of  life, 

33—805-8. 

See  Resumption  —  Wills. 
BxoMsiTe  Damages.    See  Damages. 

Bxecntora  and  Administraton,  effects  of  acts  of  administrator,  will  subse- 
quently found,  33 — 67. 
**  ^  granting  letters  on  estate  of  living  person, 

33-_67-8. 
**  ^  conclusive  when    attacked    collaterally,  33 

—67. 
^  *'  suit  on  bond  of  such  administratrix,  33 — 68. 

"  "  probate  must  be  by  court,  not  clerk,  33 — 68. 

"  "  if  revivor,  personal  representatives  liable  of 

course,  as  such,  for  costs,  33 — 516. 
^  M  If  representative  sues,  liable,  as  such,   for 

costs,  33—516. 
^  **  can  only  be  charged  personally  on  motion, 

33--516. 
**  '*  if  unnecessarily  sue  as,  liable  personally  for 

costs,  33--516. 
**  **  should  only  sue  as  such  where  deceased  had 

perfect  action  in  lifetime,  33 — 516. 
"  "  liable  for  interlocutory  costs  or  costs  of  ap- 

peal. 33—516. 
"  "  or  of  a  special  proceeding.  33 — 516. 

**  *'  when  sureties  of,  liable  for  moneys  squan- 

dered before  bond  given,  33 — 717. 

See   Abatement    and     Retitor — Costs- 
Principal  and  Surety — Trusts  and 
Trustees— Wills. 
Bztingniahment,  when  covenants  extinguished  by  deed,  33 — ^290. 

''  when  judgment  extinguishes  claim  for  necessaries.  33 — 385. 

''  when  judgment  precludes  suing  stockholder  on  original  con- 

sideration, 33—385. 
**  when  judgment  after  petition  in  bankruptcy  not  barred,  33 

—385. 
^  effect  of  judgment  against  one  joint  debtor,  33 — 385. 

"  debt  of  one  joint  debtor  merely  a  surety,  33—385. 

'*  when  giving  notes  does  not  prevent  suing  on  original  debt, 

33—385. 

See  Principal  and  Surety, 
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F. 

False  Imprlgonment.    See  Corporations, 
False  Return,  liability  of  officer  for,  33—27. 
Food,  offence  of  selling  diseased  meat,  33 — 26. 

**      when  no  warranty  on  sale  of  provision,  33 — ^26-7. 
Form,  law  and  equity  look  through  to  the  substance  of  transaction,  33 — 810- 

811. 
Fraud,  conveyance  by  husband  or  wife  just  before  marriage,  33 — 716-7. 
"        dower  in  lands  fraudulently  conveyed,'  33^717. 
"        when  conveyance  for  marriage  void  as  to  creditors,  33 — 717. 
<<        concealing  ill  health  dowress,  and  obtaining  sale  and  allowance  on  an- 
nuity tables,  33—807. 

See  Bank — Confusion — Illegal  Agreements. 
Frauds,  Statute  o^  memorandum  should  be  specific  enough  so  could  enforce 
specific  performance,  33 — 221. 
*^  '*  must  be  signed,  annexed  or  referred  to  in  one  signed,  33 

—221. 
"  "  must  fairly  show  essentials  of  contract,  33 — ^221. 

"  "  need  not  contain  consideration,  33 — ^221. 

"  **  must  mention  both  parties,  33 — ^221. 

'*  **  and  contain  or  refer  to  writing  containing  all  the  essentials 

of  contract,  33—221. 
"  "  parol  evidence  inadmissible,  33 — 221. 

"  «  except  to  identify  subject-matter,  33—221. 

"  "  authority  to  broker  to  sell,  no  part  of  broker's  memoran- 

dum, 33—222. 
ri^or  of  statute  not  to  be  relaxed,  33—222. 
when  letters  authorizing  sale  insufficient,  33 — 222. 
when  receipt  is,  though  consideration  not  expressed,  33 

—222. 
memorandum  as  to  employment  salesman,  33 — 222. 
delivery  of  memorandum  not  essential,  33 — ^228. 
place  of  signature  immaterial,  33 — 228. 
memorandum  sale  can  tomatoes,  33 — ^228. 
memorandum  made  good  by  letter,  33 — ^223. 
oral  evidence  admissible  to  explain  usage,  33 — ^228. 
city  passed  ordinance  of  which  persons  took  advantage, 

giving  bonds,  etc.,  33 — ^223. 
agreement  to  pay  $300  if  would  procure  lease,  33—224. 
letter  as  to  sale,  33—224. 

presumption  against  party  not  producing,  33 — ^224. 
agreement  by  agent  to  become  personaUy  responsible,  not 
within,  33—286. 
Fraudulent  Purchase.    See  Confusion. 
Fund,  delivered  as  security  to  certain  persons,  33 — 151. 
"      lien  of  one  for  whose  benefit  deposited,  33 — 725,  726. 
Bee  Corpus — Dividends. 


0. 

Oaming.    See  Illegal  Agreements. 
Oas,  when  contract  in  regard  to,  ultra  vires,  33 — 80. 
Oift-    See  Insurance,  Life — Trusts  and  Trustees. 

Qood-will,  mere  sale  of,  will  not  operate  as  restraint  of  trade,  33—468. 
"  though  good-will  is  property,  33—464. 
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Oovemment.    See  Sovereign — War. 
Oovemor.    See  Sovereign. 

Guardian,  money  to  be  Pfiid  to  legatee  at  twentj-one  cannot  be  paid  oyer  to 
guardian,  33—487. 

"  accepting  note  and  inserting  in  inventory,  33 — 488. 

"  when  entitled  to  costs  out  of  fund,  33-— 520. 

Gaardian  and  Ward.    See  Principal  and  Surety 


H. 

Health.    See  Food. 
Highways.    See  Negligence— Officers. 

Husband  and  Wife,  effect  of  joint  wills  by,  of  property  owned  by  hnsband, 
33—671. 
"  "       conveyance  just  before  marriage  to  defraud,  33 — ^716-7. 

"  •*       dower  in  lands  fraudulently  conveyed,  33—717. 

^  ^       when  conveyance  for  marriage,  void  as  to  creditors,  33 — 

717. 

See  Duress-— Insurance,  Ltfe— Trusts  and  TruMUes, 
Hnsh-money.    See  Duress. 


I. 

Ice,  right  of  owner  of  soil  and  liability  of  one  taking,  33 — 639. 
Illegal  Agreements,  covenant  in  restraint  trade,  not  to  be  implied  from  doubt- 
ful words,  33-463, 
**  **  mere  sale  "  good- will "  will  not  operate  as  restraint,  33 

-463. 
though  good- will  is  property,  33—464. 
on  dissolution  p&rtner  orally  agreed  not  to  go  into  bom- 

ness,  33—464. 
restraint  must  be  partial,  not  merely  colorable,  33 — 464. 
if  general,  is  void,  33—164. 
what  the  test,  33—464. 
**  **  not  to  carry  on  business  at  particular  place,  or  within 

certain  limits,  33 — 464. 
^  **  how  agreement  on  sale  of  business  not  to  "  retire  alto> 

gether  from  business,"  33 — 464. 

"  "  patentee  selling  out  to  corporation  of  which  principal 

stockholder,  and  agreeing  not  to  engage  in  business  in 

opposition  to  company,  33 — 464. 

*'  **  may  be  restrained  by  injunction,  33 — 464. 

**  *<  fraud  to  give  away  such  article  on  sale  of  others,  33 — 

464. 
**  ''if  several  distinct  clauses,  one  may  be  good  and  others 

void.  33—465. 
''  ^  when  separation  of  good  from  bad  made,  33—465. 

"  "  when  neither  party  aided,  33 — 465. 

^  *'  what  must  appear  before  agreement  not  to  pracUce  in 

neighborhood,  enforced,  33 — 465. 
*'  <*  not  to  carry  on  business  "  within  radius  of  10  miles,"  how 

measured,  33 — 465. 
**  **  not  legal  for  railway  company  to  give  one  telegraph  com- 

pany sole  right,  33 — 465. 
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Illegal  Agreements — continued. 

"  "  what  not  breach  of  agreement,  not  to  solicit  customers  on 

milk  route  or  to  injure  business,  33 — 465. 
"  *'  physician  selling  practice  and  agreeing  not  to  **  resettle" 

in  same  town,  33—465. 
"  "  may  practice  there  if  lives  elsewhere,  33 — 465. 

"  "  agreeing  not  to  sell  milk  in  C.  when  not  violated  by  selling 

outside  to  dealer  in  ('.,  33 — 465. 
tt  M  agreement  by  land  agent  not  to  do  business  in  three  years  ; 

after  that  may  solicit  agency  of  same  lands,  33— -465. 
"  "  will  be  restrained  from  carrying  on  same  business  under 

color.,  33—465. 
if  disclosure  not  full,  injunction  allowed,  33 — 465. 
sold  good-will,   agreeing  not  to  engage  in  same  busi- 
ness ;    new  company   formed  ;  seller    became  general 
manager,  33 — 465. 
"  "  sale  *' good-will,"  of  school ;  seller  became  principal  of 

another  school,  33 — 466. 
"  "  photographer  sold,  agreeing  not  to  start  similar  business  ; 

modified  on  paying  percentage ;    bill  for  account  of 
sales,  33—466. 
"  "  if  breach,  cannot  recover  consideration  paid,  but  actual 

damages,  33—466. 
**  "  not  ineffectual  solicitations,  but  actual  result,  33 — 466. 

**  **  may  waive  stipulated  damages  and  enforce  performance, 

33—466. 
**  "  injunction  refused  if  practically  impossible  to  enforce  it, 

33—466. 
"  «  when  combination  unlawful,  33—466. 

"  "  to  raise  or  depress  prices,  etc.,  33 — 467. 

«*  "  to  create  "comer,"  33— 467. 

"  "  to  sell  to  A.  and  not  to  any  one  else,  33 — 467. 

'*  ^  one  producer  agreeing  with  another  to  keep  manufact- 

ure out  of  market,  33 — 467. 
even  though  partially  performed,  33 — 467. 
combination  to  stifle  competition,  33 — 467. 
may  recover  for  goods  sold,  though  knew  object  illegal,  if 

does  nothing  to  aid,  33—467. 
draft  to  equalize  sales  on  illegal  combination,  33 — 467. 
so  not  to  carry  out,  33 — 468. 

if  illegal,  will  division  of  profits  be  decreed  ?   33—468. 
validity  of  wager  at  common  law,  33 — 701. 
tendency  of  courts  to  restrict  common  law  rule,  33 — 701. 
wager  on  horse  race  invalid,  33 — 701. 
book-making  on  horse  races,  33 — 701. 
agreement  for  entry  horse  to  agricultural  society,  33 — 701, 
wager  as  to  whether  execution  can  be  collected,  33 — 701. 
upon  result  of  public  election,  33—701. 
money  lent  to  gamble  with,  33 — 701. 
distinction  of  action  in  affirmance  and  disaffirmance,  33 

—701. 
may  disaffirm  and  recover  back,  33 — 701. 
under  N.  Y.  statute  may  recover  of  stakeholder,  though 

paid  over  with  loser's  consent,  33 — 701. 
in  California  may  revoke  before  result  known,  but  not 

after,  33—701. 
so  in  Oregon,  33—701. 

and  from  stakeholder  before  pays  over,  33 — 701. 
when  joint  action  does  not  lie  against  winners,  33 — 701. 
contract  to  speculate  in  margins  or  options,  illegal,  33 
—701. 


u 

Ci 

K 

tt 

U 

cc 

tt 

C( 

U 

cc 

it 

cc 

cc 

M 

U 

cc 

t( 

cc 

tt 

cc 

u 

cc 

cc 

u 

u 

cc 

cc 

cc 

cc 

cc 

cc 

cc 

cc 

cc 

u 

cc 

cc 

cc 

cc 

cc 

894  INDEX  TO  NOTES. 


m 


egal  Agreementih--eoniinved. 
H  "  may  ask  if  note  not  given  with  object  merely  to  speculate 

in,  33—702. 
**  ^  nature  of  transaction  and  all  eircamstances  to  be  consid- 

ered, 33—702, 
"  «  note  given  to  broker  for  differences,  33—702. 

"  "  void  if  no  purchase  and  delivery  intended,  33 — ^703, 

"  ^  dutv  of  courts  to  scrutinise,  of  claimant  to  show  purchase, 

33—702. 
^  **  if  shows  mere  intent  to  speculate  on  market,  cannot  re- 

cover, 33—702. 
**  ''  if  lends  money  to  speculate  in  margins,  cannot  recover, 

33—703. 
^  **  when  case  held  mere  speculation  on  market  of  stocks, 

33—703. 
"  "  when  deals  with  broker  as  principal,  33 — ^708. 

^  **  minor  speculating  in  margins  may  recover  back  what  has 

paid,  33—703. 
"  ^  rule  minor  cannot  recover  if  contract  executed  does  not 

apply,  33—703. 
**  ''  that  mere  speculation  may  be  proved  from  circnnustanoeB 

irrespective  of  language,  33—703. 
«  «  may  show  how  parties  dealt  on  prior  transactions,  33 

—703. 
no  compromise  can  purge  illegality,  33 — ^703. 
except  negotiable  paper  to  bona  fide  holder,  33 — ^704. 
unless  intent  to  speculate  in  margins,  agreement  valid, 

33—704. 
one  not  dealer  may  employ  broker,  33 — 704. 
valid  unless  intended  should  not  be  deliveir,  33 — ^704. 
if  valid  by  terms,  onus  on  defendant  to  show  illegality, 

33—704. 
when  security  to  broker  valid  and  when  not,  33 — 704. 
if  broker's  intention  valid,  not  enough  to  show  defendant 

intended  speculation,  33 — 704. 
to  show  defendant  intended  speculation,  33 — ^704. 
broker  not  to  settle  on  basis  of  doctered  market,  but  only 

on  fair  value,  33—704. 
"  **  courts  will  not  aid  one  giving  property  for  illegal  purpoee, 

33—704. 
**  **  property  conveyed  to  railroad  under  agreement  shall  be 

no  depot  within  three  miles,  33—704. 
^  <*  if  trustee  reconvey  to  grantor,  railway  no  remedy,  33 

—704. 
"  ''  foreign  insurance  companies  doing  business  contrary  to 

statute  cannot  set  up  own  turpitude,  33 — 704. 
**  ''no  defence  bank  can't  deal  in  such  paper  or  take  such 

mortgage,  33—705. 
"  ''  contract  enforced  in  another  State  unless  contrary  to  pub- 

lic policy,  33—705. 
**  ^  one  deposited  notes,  so  could  swear  off  taxes,  33 — 705. 

"  **  agreement  to  pay  one  for  loan,  so  could  evade  taxes,  33 

—705. 
"  "  mortgage  cannot  be  avoided  by  creditor  on  such  ground, 

33—705. 
**  "  maker  of  note  cannot  set  up  to  defraud  creditors,  if  has 

received  consideration,  33 — 705. 
**  **  agreement  to  support  child  and  woman,  to  make  will,  etc, 

in  consideration  of  cohabitation,  33—705. 
**  **  agreement  to  support  putative  child,  33—705. 

^  ^  agreement  to  make  child  heir,  33 — 705. 
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nieffal  Agreements — contintied. 

"  "  woman  soing  for  own  seduction,  33 — 706. 

"  "  agreement  to  marry  if  becomes  pregnant,  33 — ^706. 

"  "  lending  scrip  to  enable  one  to  vote,  33 — 706, 

"  <*  buying  stock  on  condition  should  be  made  president  of 

corporation,  33—706. 
*'  **  agreement  to  pay  if  will  vote  for  certain  persons  and  to 

increase  salaries,  33—706. 
*'  **  one  contractor  withdrawing  and  urging  contract  with 

other,  33-.706. 
«  "  is  fraud  upon  those  contracting  with  others,  33 — 706. 

**  "  one  attorney  agreed  to  divide  salary  if  one  appointed  attor- 

ney of  corporation,  33 — 707. 
^  "  agreement  to  pay  expenses  of  enrolling  voters,  etc.,  33 

—707. 
«  "  agreement  to  employ  one  as  deputy,  33 — 707. 

"  "  agreement  after  election  to  so  employ  and  pay  proportion 

of  fees,  33—707. 
''  ^  agreement  to  pay  one  for  making  speeches  for  certain  can- 

didates, 33—707. 
**  ^  to  pay  for  influencing  witnesses  or  officer  not  to  discharge 

duty,  33—707. 
«  «  for  lobby  services,  33—707. 

"  "  agreement  by  borrower  to  buy  beer  of  lender  till  debt 

paid,  33—708. 
**  <*  agreement  parties  shall  not  bid  against  each  other,  33 

—708. 
**  *'  where  are  tenants  in  common,  agreement  to  divide  profits 

of  business  so  as  to  avoid  competition,  33 — ^708. 
^  "  several  uniting  to  purchase  at  public  sale,  33—708. 

"  "  agreement  to  pay  certain  sum  if  will  withdraw  from  con- 

templated purchase,  33 — 708. 
"  "  agreement  by  attorney  to  procure  pardon,  33 — 708. 

"  "  by  one  not  an  attorney,  33—708. 

"  ''  agreement  by  competing  lines  to  "i>ool"  receipts,  33 

—708. 
**  "  agreements  to  stifle  criminal  prosecution — forgery,  33 

—714. 
X  **  confession  of  judgment,  33—714. 

"  "  promissory  note— not  to  prosecute,  33 — 714-7. 

See  Duress— Restraint  of  Trade^UUra  Vires, 
Infant,  legacy  to  be  paid  to  at  twenty -one,  cannot  be  paid  to  guardian,  33—487. 
<«       when  may  recover  back  what  paid  on  speculation  of  margins,  33 — 703. 
*'       rule  cannot  recover  if  executed,  does  not  apply,  33—708. 
Ii\|nnction,  restraining  engaging  in  business,  33—464. 

*'  refused  if  practically  impossible  to  enforce,  33 — 466. 

"  may  waive  stipulated  damages  and  enforce  performance,  33—466. 

See  Illegal  Agreements, 
Insanity,  when  destruction  of  will  not  revocation,  33 — 64. 
Insnranoe,  foreign  insurance  doing  business  contrary  to  statute  cannot  set  up 
own  turpitude,  33—704. 

See  Arbitration, 
Insurance,  Life,  if  regulations  of  society  prescribe  to  whom  goes,  cannot  be 
changed  by  will,  33—156. 
**  *'      if  husband  or  father  takes  in  name  of  wife  or  children,  their 

interest  vested  and  cannot  be  changed,  33 — 156. 
*<  *(      so  if  assigns  existing  policy,  33—156. 

"  "to  wife  if  survived  husband,  if  not,  to  children  ;  she  died  be- 

fore husband,  33-<-156. 
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Insuranoei  Life — contitntrd, 

"  "      when  child  by  adoption  takes  as  child,  33 — 156. 

"  "       husband  took  for  wife  and  children  ;  after  wife*s  death  he,  as 

children's  assamed  guardian,  surrendered,  33 — 156. 
if  A,  insures  for  benefit  of  B.,  latter's  interest  vt^ted,  33 — 156. 
if  person  obtaining  pays  premiums,  has  no  claim  therefor,  33 

—157. 
if  beneficiary  dies,  her  representatives  take,  and  giver  cannot 

change,  33—157. 
old  policy  surrendered  and  new  one  issued  in  name  of  A.,  who 

died  before  actually  delivered  to  her,  33 — 157. 
to  wife,  and  if  she  died  before  insured,  children  to  take  ;  does 

grandchild  take?   33—157. 
statute  allowing  insurance  for  benefit  of  wife  to  be  liberally 

construed,  33—157. 
when  and  under  what  circumstances  held  to  be  for  wife  under 

statute,  though  not  so  expressed,  33 — 158. 
rights  of  widow  where  amount  of  premiums  exceed  limit  of 
sUtute,  33—158. 
II  I*      wife  may  assign  unless  prohibited,  33 — 158. 

payable  to  A.  as  trustee  for  wife  ;  she  died,  and  insurer  mar- 
ried again,  and  trustee  assigned  to  second  wife  ;  who  takes? 
33—158. 
assignment  by  wife  void  under  statute,  her  creditors  cannol 
reach  insurance  ;  she  only  can  take  advantage  of  invalidity, 
33—159. 
creditors  of  assured  cannot  reach  though  be  insolvent,  33 

—159. 
husband  coerced  wife  to  assign,  33—159. 
if  wife,  beneficiary,  dies,  husband  takes  as  survivor,  33 — 

158.  159. 
to  wife,  when  goes  to  her  representatives,  33 — 159. 
when  husband  and  wife's  repreeentatives  take  equal  share, 

33-159: 
form  of  action  to  recover  dues,  33 — 159. 
if  to  be  paid  to  widow  and  children,  take  according  to  statute 
of  distributions,  33 — 159. 
**      how  goes  under  lotra  code,  33 — 159. 

**      pa^'able  to  wife  *'  JSarah  and  her  children,'*  she  died  leaving 

child  :  insured  again  married  and  had  children,  33 — 160. 

"      if  payable  to  '*  widow,"  concubine  not  entitled  to,  and  parol 

evidence  inadmissible,  33 — 160. 
*^      beneficiary  can  only  claim  what  existing  bjf-lavM  entitles  to, 

33—160. 
^      by-laws  changed  after  sickness  commenced,  33 — 160. 
^      abrogating  insurance  pursuant  to  terms  of  by-law,  33 — 160. 
"      effect  of  change  of  by-laws,  33—160. 
^      by  constitution  payable  to  personal  representatives ;  on  joining 

designated  wife,  she  died  first,  33 — 160. 
**      though  policy  payable  to  A.,  insurer  retained  control  of,  and 

after  A.*s  death  changed  to  B..  33—161. 
"      question  of  fact  as  to  intention,  33 — 161. 
^      to  wife  and  children,  but  if  she  dies  first  husband  may  change ; 
niufit  do  so  on  wife's  death  or  within  reaaonable  time  there- 
after. 33—161. 
•*      cannot  do  so  by  will  year  after,  33 — 161. 
**      in  such  case  goes  to  children,  33 — 161. 

**      husband  and  wife  each  took,  payable  to  other  ;  husband  by 
will  gave  property  to  wife  ;  who  takes  policv  on  her  lifel 
;W— 161. 
"*      endowment  payable  to  wife,  if  husband  died  before  fifty-five ; 
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he  died  after,  his  representatives  take  and  not  she,  33 

—161. 
"  "      same  as  to  policy  to  children,  33 — 162. 

((  "      and  even  before  assignee  in  bankruptcy  takes  valuable  in- 

terest, 33—162. 
^  ^      by-laws  assured  may  at  all  times  control  assurance  ;  may 

change  beneficiary,  33 — 16. 
^  "      after  designating  beneficiary  changed  by  will,  but  not  entered 

on  will-book,  33—162. 
''  "      if  payable  as  may  direct,  may  change  person  named  in  certifi- 

cate, 33—162. 
'*  '*      when  assignment  in  nature  of  will,  33 — 162. 

"  "      when  insurance  received  by  widow  must  be  credited  in  legacy, 

33—162. 
*'  ^      by-laws  for  sick  benefit  suspended  before  member  taken  sick  ; 

cannot  recover,  33-^168.  » 

"  "      insurance  to  vrife  cannot  be  reached  by  her  creditors,  33 

—168. 
"  »«      nor  can  it  be  disposed  of  by  will.  33—163. 

*'  "      so  when  payable  to  legal  representatives,  33 — 163. 

tt  u      no  part  of  estate  of  assureid  but  should  be  paid  directly  to 

beneficiaries,  33—168. 
''  ''      payable  to  devisees  and  dies  intestate,  33 — 163. 

"  "      by-law  may  be  disposed  of  by  will  if  not  payable  to  widow,  if 

none  to  legal  representatives  ;  in  nature  of  an  appointment, 

and  will  not  pass  under  residuary  clause,  33—163. 
"  ^      if  husband  assigns  to  wife  and  she  to  children  to  defraud  her 

creditors,  they  may  reach  insurance,  33 — 163. 
"  "      payable  to  E.     Her  father    received    insurance  which    she 

directed  father  to  apply  on  her  brother's  indebtedness  to 

father,  33—164. 
<*  '*      benevolent  society  held  to  be  within  insurance  statute,  33 

—164. 
"  "      wife  no  interest  in  policy  on  life  of  husband  unless  so  ex- 

. pressed  though  recites,  she  to  pay  premiums  if  he  does  not, 

"  ^      if  stranger  pays  premium,  has  no  lien,  33 — 164. 

"  **      creditor  paid  premium  under  agreement  they  and  his  debt  to 

be  first  paid,  33—164. 
^  *'      if  member  forfeits  for  non-payment  of  assessment,  still  liable 

for  deaths  before  forfeiture,  33 — 164. 
"^         "      husband  takes  for  wife's  benefit ;  company  fails  during  his 

life,  who  to  sue,  33—164. 
••  "      admissions  by  assured  after  policy  taken,  33 — 164. 

"  '*      when  complaint  must  allege  non-making  of  assessment,  33 

—165. 
«  "      member  to  send  certificate  of  physician  ;  sent  one  by  physician 

but  not  described  as  such,  33 — 165. 
"  "      but  must  send  each  week,  pr  can  only  recover  for  one  week, 

33—165. 
Interest,  executor  charged  with  on  own  debt  till  actual  payment,  not  paid  by 
operation  of  law,  33—721. 
See  Corpus. 
International  Law,  contract  enforced  in  another  State,  unless  contrary  to  public 

policy,  33—705. 
Interveners.    See  Parties. 

33  Eng.  Rep.  67 
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J. 

Joint  Debton.    See  Extinguishment. 

Judgment.    See  Extinguisliment. 

Judicial  Notice,  of  Nortbampton  tables,  33—806. 

Jurisdiction,  to  appoint  administrator,  will  sabsequentlj  found,  33 — 67. 

'*  cannot  be  attacked  collaterally,  33—67. 

"  administration  on  estate  living  person.  33 — 67-8. 

"  suit  on  bond  of  such  administrators,  33 — 68. 

•*  probate  must  be  by  court,  not  clerk,  33 — 68. 

See  Sovereign — War. 
Justification.    See  War. 


L. 

I«andlord  and  Tenant,  liabtlttj  for  result  of  conductor  pipe,  33 — 186. 

See  Mines. 
Ijaroeny,  when  owner  may  follow  proceeds  of  own  property,  33 — 640. 
I«egacies,  rule  with  regard  to  class  of  persons,  is  that  those  of  class  when 
legacy  takes  effect.  33—334. 
*'         if  takes  effect  in  point  of  right  at  one  time,  and  eMoyment  at  another, 

33-334. 
■*  to  son  for  life,  at  death  to  children;  son  remarried  after  testator's 

(feath  and  had  more  children.  33—334. 
**  includes  all  children  living  at  death  of  life  tenant,  33 — SS4. 

**  when  restricte  to  those  who  are  heirs  at  testator's  death,  33 — 334. 

**  devise  property  to  son  for  life  in  fee  if  had  issue ;  if  not,  executors  to 

sell  and  distribute  proceeds  among  next  of  kin  ;  means  those  who 
are  next  of  kin  at  death  of  life  tenant,  33 — 334 
Itevy.    See  ConfuMon. 
liibeL    See  Corporation*. 

Ucense,  by  president  to  use  real  estate ;  e£Fect  of,  and  what  righte  pass,  33 — 
6o7-8. 
^        when  not  revocable,  33—657-8. 
Zaen,  deed  delivered  in  escrow  until  payment  of  notes  to  other  children  ;  notes 
lien,  33—150. 
**      of  wife  or  one  paying  premiums  on  life  policy,  33 — 164. 
^      bank  has  general  on  all  moneys  and  funds  of  depositor  for  balance  gen- 
eral account,  33 — 324. 
**      on  all  funds  coming  to  possession  in  re^lar  course  of  buaness,  33 — 334. 
"      so  for  advance  upon  general  credit,  33 — 324. 
^      so  on  funds  lodged  as  security,  unless  circumstances  show  out  of  general 

rule,  33—324. 
"      "lodged  to  cover  overdrafte,"  what  applies  to,  33—334. 
**      on  deeds  deposited  for  security  but  not  for  custody  merely,  33 — 824. 
"      on  proceeds  of  drafta,  though  collected  after  petition  in  bankruptcy.  33 

—324. 
**      general  liens  of  banker  or  broker,  not  favored,  33 — 324. 
**      of  usage  giving  general  lien,  must  be  proved,  33—324. 
•*      not  allowed  if  circumstances  inconsistent,  33 — 324 
"      on  dividend  of  stockholder,  33—324. 
^      not  for  note  not  yet  matured,  33 — 324. 

**      in  case  of  deceased  customer,  debt  must  have  been  due  in  his  lifetime, 
33-524 
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^      not  for  debt  not  due,  33—824. 

^      confined  to  what  in  banker's  custody  as  collateral,  33 — 334. 

"      if  pledged  for  particular  loan,  cannot  hold  for  any  other,  33 — 824-5. 

^  if  note  presented  for  discount,  bank  cannot  refuse  to  do  so,  and  retain 
lien  on.  33—825. 

<*  means  securities  lodged  with  bank,  and  not  mortgages  given  to  it.  33 — 
825. 

**      if  special  indorsement,  cannot  hold  for  debt  of  indorsee,  33 — 825. 

^      when  circumstances  inconsistent  with  lien  for  general  balance,  33 — 825. 

''      lien  by  bank  on  stock  of  stockholder,  33 — 825. 

"      policy  of  law  as  to  such  liens,  33—825. 

^      one  taking  assignment  of  scrip,  33—825. 

**  under  law  of  N.  Y  .  stockholder  had  right  to  assign,  except  as  limited  by 
articles,  33—826. 

"  power  to  directors  to  make  by-laws,  does  not  include  by-law  creating  lien 
on  stock  for  debts  of  stockholder.  SS — 826. 

^      so  as  to  manufacturing  corporation,  33 — 826. 

**      when  statute  does  not  confer  power  to  make  such  a  by-law,  33 — 826. 

"      agreement  for  lien  in  articles,  valid,  33 — 826. 

*'      and  applies  to  liability  not  matured.  33—826. 

**■  if  bank  has  lien,  not  obliged  to  appropriate  part  and  transfer  remainder, 
33-826. 

*^      certificate  as  to  own  agency,  another  held  over-due  paper,  33 — 826. 

"  loans  by  National  banks,  do  not  give  lien  on  stock  of  tx>rrower,  33 — 
826. 

**      even  though  scrip  state  not  transferable  till  all  debts  paid,  33 — 826. 

"      National  bank  cannot  loan  on  stock,  33 — 826. 

"      but  may  take  for  precedent  debt,  33 — 826. 

*'  transfer  on  books  does  not  extinguish  seller's  liability  to  creditors,  33 — 
827. 

**      though  vendee  bound  to  indemnify  vendor,  33 — 327. 

"  if  by-law  provides  transfer  to  be  invalid  until  transfer  on  books,  still  equita- 
bly good  on  assignment,  33 — 827. 

''  remedy  of  stockholder  for  stock  paid  for,  but  certificate  refused,  33 — 
827. 

•*      stockholder  may  expressly  charge  with  lien,  33 — 327. 

"  though  charter  provide  ifor  lien,  none  for  one  made  after  notice  sale  of 
stock,   33—827. 

^      though  bank  has  one,  may  be  lost  by  laches,  33 — 827 

"      not  lx>und  to  transfer  until  fully  paid  for,  33 — 327. 

«      as  to  right  to  setoff,  33—827. 

"      bank  may  apply  deposit  on  matured  debt,  33 — 827. 

"      may  do  so  on  last  day  of  grace,  33 — 827. 

**  assignee  may  recover  proceeds  of  assigned  estate,  though  bank  had  no  no- 
tice thereof  at  time  of  deposit,  33—828. 

*'      relationship  of  bank  to  depositor,  33 — 828. 

"      may  retain  on  note  not  matured  at  time  assignment  of  deposit,  33 — 828. 

^      capital  stock  trust  fund  for  creditors.  33 — 828. 

"  depositor  cannot  set  off  amount  due  him  against  assessment  to  meet 
debts,  33—528. 

**  depositor  insolvent,  savings  bank  cannot  set  off  deposit  against  indebt- 
edness to  bank,  33—828. 

"      ordinary  rules  of  set-off  do  not  apply,  33 — 828. 

**  giving  depositor  credit  for  amount  of  loan,  and  loaning  subject  to  check, 
is  payment  of  money  loaned  to  her  ;  can't  set  it  off  against  Indebtedness 
to  bank,  33—328. 

**  firm  deposited  moneys  received  for  others,  in  name  of  book-keeper ;  can- 
not set  off  such  moneys  against  note  of  firm,  33 — 328. 

"      such  moneys  held  in  trust  for  persons  to  whom  bt'long.  33 — 828. 

**      immaterial  none  cestui  que  trusts  had  claimed,  33 — 328. 
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"      nor  was  finn  bound  to  notify  bank  of  facts,  33 — 328. 

"      discharge  of  firm  in  bankruptcy  would  not  deprive  cestui  que  trusts  of 

rigbt  to  deposit.  33—328. 
**      one  deposited  money  taking  certificate  ;  bank  discounted  depositor's  note 
and  indorsed  it  to  M.  bank  ;  N.  bank  held  collaterals  to  payee  bank*s  in- 
debtednf'se  ;  pay*^  bank  became  insolvent  and  passed  to  assignee ;  note 
protested  ;  maker  advised  N.  bank  of  deposit  and  asked  it  to  avail  itself 
of  its  collaterals  for  his  benefit ;  refused  to  do  so,  but  surrendered 
securities  to  assignee  ;  held,  maker  bad  no  right  to  require  N.  bank  to 
enforce  its  collaterals  for  his  benefit,  33 — 328. 
''      no  right  to  set  off  on  certificate  of  deposit  until  demand,  33 — 329. 
«      what  is  "  mutual  credit,"  33—329. 
'*      receiver  cannot  allow  set-oS  of  note  purchased  by  debtor  after  his  ai>- 

pointment,  33—329. 
**      though  receiver  retain  checks  drawn  for  money  assigned,  33 — 329. 
"      of  person  for  whose  benefit  fund  deposited,  33 — 725.  726. 
"      creature  of  law,  and  do  not  exist  unless  given  thereby  or  by  agreement, 

33-841. 
"      when  consignee  not  liable  for  demurrage,  33 — 841. 
"      right  of  demurrage  does  not  apply  to  railways,  33 — 842. 
See  Bank, 
life  Bstate,  owner  of.  entitled  to  know  nature,  character  and  extent  of  tmst 
property,  33—489. 

See  Carpus— Damages. 
Life  Tenant    See  Mines. 
Ufe  Insurance.    See  Insurance,  Life. 
lK>8t  Wills.    See  WiUs. 
Lotteries.    See  lUegai  Agreements, 
liunatic,  destruction  of  will  by,  not  revocation,  33 — 64. 


Mandatory.    See  Statutes. 
Margins.    See  lUegal  Agreements. 

Marriage,  conveyance  just  before,  to  defraud,  33 — 717. 
"  dower  in  lands  fraudulently  conveyed,  33 — 717. 

"  when  conveyance  for,  void  as  to  creditors,  33 — ^717. 

Martial  Law.    See  War. 
Measurement,  how  made  under  agreement  not  to  carry  on  busineas  witbin 

radius  of  10  miles,  33-^465. 
Meat,  offence  of  selling  diseased  meat,  33 — 26. 
Membership.    See  Insurance,  Life. 
Merger,  when  covenants  merged  in  deed,  33 — 290. 

See  Extinguishment. 
Military.    See  War. 

Mines,  when  life  tenant  may  work  one  opened  by  owner  of  fee,  33 — 846. 
"        though  discontinued  work  for  long  time,  33 — 846. 
"        what  abandonment,  33—346. 
"        new  shafts  upon  veins  opened,  33 — 346. 
^        what  grant  to  work  for  definite  period,  and  not  of  all  coal  in  land,  33 

—346. 
"        when  lease  vests  no  title  to  coal,  33 — 346. 
"        or  right  to  mine  it,  33—346. 
"        when  reversioner  may  recover,  33 — 346. 
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Mines — contin  xied. 

"        when  damages  value  of  coal  in  mine,  33 — 346. 

^        to  what  extent  life  tenant  may  mine,  33—347. 

"        tenant  one  tract  must  not  mine  over  on  to  other,  33 — 847. 

"        when  may  open  new  mine,  33 — 347. 

**        when  reservation  of  mines  and   minerals  does  not  reserve  limestone 

quarry,  33—347. 
"        when  one  co-tenant  entitled  to  share  of  profits  from  working,  33 — 347. 
"        when  disseisee  cannot,  against  disseisor,  33 — 347. 
Miatake,    person    having    deed   in  escrow  put  on   record   by  mistake,    33 
—149. 
"  one  by  mistake  pointed  out  boundary  and  other  cut  trees,  33 — 640. 

Mortgage,  receipt  by  mortgagee  of  sufficient  rents  and  profits  to  pay  mortgage, 
not  legal  satisfaction,  33 — 810. 
"  remedy  in  equity,  33—310. 

"  ejectment  will  not.  lie,  33—810. 

**  such  rents  and  profits  valid  set  olf,  33 — 810. 

"  equity  regards  that  as  done  which  ought  to  be  done,  33 — 810. 

''  if  mortgagee  takes  possession  and  occupies,  must  account  for  what 

could  have  realized  by  ordinary  care,  33—311. 
''  so  if  have  not  kept  proper  accounts,  33—311. 

"  nothing  allowed  for  trouble  and  expense,  33 — 811. 

^  mortgagee  bound  to  treat  property  as  provident  owner,  33 — 811. 

**  must  show  reasonable  diligence  to  obtain  tenant  and  rents,  33 

—311. 
«  liable  for  reasonable  rent,  33—311. 

**  but  actual  possession  or  receipt  of  rents  must  be  shown,  33 — 811. 

^  though  may  be  chargeable  in  other  cases,  33 — 811. 

^  mortgagee  not  to  suffer  for  confusion  by  mortgagor,  33 — 640. 

Municipal  Ooxporation,  liability  of  city  for  defective  bridge,  33—28-9. 
"  "  when  contract  in  regard  to  gas  ultra  vireSy  33—80. 

See  Negligence — Offlcers. 


N. 

Navigable  Rivers,  rights  of  adjoining  owners,  33 — 559. 
Negligence,  when  municipal  corporation  liable  for  excavation  by  individual, 
33—185. 
'^         so  by  workmen  of  corporation,  but  not  barricaded  or  lighted,  33 

—185. 
"         when  by  wrongful  act,  33—185. 

**         horse,  when  trespassing  in  highway,  fell  into  hole,  33 — 185. 
**■         one  making  excavation  liable  to  one  injured,  33 — 185. 
**  must  be  certain,  restored  to  former  usefulness,  33 — 185. 

"  child  injured  while  playing  in  street,  33 — 186. 

**         one  removing  curb  and  gutter  bound  to  provide  for  surface  water, 

33—186. 
^         notice  to  policeman  is  to  city,  33 — 186. 
"         query  as  to  alderman,  33 — 186. 
"  liability  for  water  from  conductor  pipe,  33 — 186. 

«  child  got  into  yard  and  fell  into  cistern,  33—186. 

*'         mere  passive  neglect  or  omission,  when  not  within  terms  of  a  stat- 
ute, 33—186. 

See  Bank — Officers. 
New  Tzial.    See  Damages. 
Notary  PnbUc.    See  Bank. 
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Notice,  to  policeman  is  to  city,  33 — 186. 
"        query  as  to  alderman,  33 — 186. 
Notice,  Judicial,  of  Northampton  tables,  33—606. 
Nuiaances.    See  Negligence. 


0. 

Officers,  distinction  between  public  duty  and  own  for  benefit  of  individoals, 
33-27. 
"        if  law  requires  duty  for  benefit  of  individual  he  may  sue  for  breach  of 

it,  33—27. 
"        for  neglect  of  judicial  duty,  if  maliciously  done,  33 — 27. 
"        Ux  collector  made  false  return,  33 — 27. 
"        supervisors  for  approving  forged  bond,  33 — ^27. 
"        clerk  of  court  in  approving  bond,  33—27. 
'*        refusing  to  furnish  copies,  33 — 27. 
"        making  false  record,  33—27. 
"        for  refusing  to  approve  bond,  33 — ^27. 
"        mayor  for  improper  removal,  33 — ^27. 
"        liability  of  municipal  corporation  therefor,  33 — ^28. 
^        when  duty  on  corporation  not  quaH  corporation,  composed  of  offlcen 

not  liable,  but  corporation  is,  33 — 28. 
^        otherwise  where  one  officer  specially  charged  with  duty,  33 — ^28. 
''        fire  marshal  not  taking  down  ruins,  33 — 28. 
''        one  highway  commissioner  suffering  road  to  be  out  of  repairs,  33 

—28. 
«        when  not  liable,  33—28. 

"        when,  though  personallv  liable,  successor  is  not,  33 — ^28. 
"        liability  of  ministerial,  i33— 28. 
^        bridge  commissioners  built  bridge  and  turned  over  to  municipality, 

33-28. 
"        notwithstanding  city  not  liable  for  acts  of  its  officers,  33 — ^28. 
"        of  assessors,  for  defective  tax  title,  33 — ^29. 
"        officer  for  procuring  false  audit,  33 — 29. 

"        officer  pretended  to  expend  money,  producing  false  voachers,  33—29. 
^        superintendent  poor  not  auditing  claim  of  physicians,  33 — ^29. 
**        commissioner  of  highways  flowing  land,  33 — 80. 
"        successor  not  liable  for  fraud  of,  33 — 30. 
**        poor  a  county  and  not  town  charge  ;  which  to  sue  officer  for  money, 

33—30. 
**        if  officer  expends  money,  may  apply  first  coming  to  hands  to  reim- 
burse, 33—30. 
*'        even  if  became  personally  liable,  33 — 30. 
''        public,  not  liable  personally  though  act  unauthorized,  33 — ^289. 
"        depositing  money  in  own  name,  33—488. 
"        when  bond  taken  by,  valid.  33—709. 

See  Principal  and  Surety — Sovereign, 
Official  Bonds,    See  Principal  and  Surety. 
Onuii  Probandi,  if  usage  giving  lien,  must  be  proved,  33 — 321 
Options.    See  Illegal  Agreements. 
Owner,  when  not  liable  for  result  of  conductor  pipe,  33 — 186. 
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P. 

Parent  and  OhUd.    See  Adopted  Child — Insurance,  Life, 
Parol  Bvidence,  not  intended  maker  to  be  personally  liable,  inadmissible,  33 
— 28«. 

See  Frauds,  Statute  of. 
Parties,    under  N.  Y.  Code,  party  having  interest  has  i*igM  to  be  made  party, 
33—518. 
"        if  acquires  right  after  suit,  matter  of  discretion,  33 — 518. 
"        proper  to  allow  to  l)e  brought  in  by  supplemental  complaint,  33 — 518. 
•*        several  corporations  consolidated,  may  bring  in  new  company,  33 — 518. 
"        if  may  be  affected,  justice  requires  should  be  let  in,  33— -518. 
"        insured  when  should  not  be.  33 — 518. 
"        what  interest  should  have  in  Michigan,  33 — 518. 
**        creditors  claiming  suit  against  debtor,  fraudulent,  33 — 518. 
"        so  in  Georgia,  33—518. 

"        creditor  cannot  prevent  judgment  against  debtor,  33 — 519. 
"        when  may  protect  against  enforcement  of  judgment  to  prejudice,  33 

—519. 
**        what  interest  intervener  must  have,  33 — 519. 
'*        simple  creditor  cannot  intervene  in  foreclosure,  33 — 519. 
"        judgment  creditor  mi^j^,  33—519. 
"        court  may  order  to  be  made  parties,  33 — 519. 
"        rights  of  subsequent  creditors,  33—519. 
**        in  suit  to  compel  executors  to  pay  debt  when  n^xt  of  kin  should  be 

admitted,  33—519. 
*'        if  asks  to  come  in,  no  supplemental  summons  necessary,  33 — 519. 
"        intervenor  may  appeal,  33 — 519. 

"        when  intervenor  not  be  paid  costs  out  of  fund,  33 — 519. 
**        when. counsel  for  legatees  not  so  entitled,  33^--519. 
''        when  guardian  entitled  to  costs,  33—520. 

**        when  party  bringing  saitfor  construction  of  will,  entitled  to,  33 — 520. 
**       suit  by  stockholder  to  restrain  "  pooling  "  earnings,  33 — 784. 
See  Appeal. 
Parties  Aggrieved.    See  Appeal, 
Parties  in  Interest    See  Appeal, 
Partnership,  will  accounting  of  profits  be  ordered  if  business  illegal,  33—468. 

^  survivor  mixed  own  goods  with  those  of  firm,  33—641. 

Patents,  what  and  how  mast  plead  use  by  others  before  patent,  33 — 106. 
Paupers.    See  Officers. 

Payinent,  law  and  equity  look  through  mere  matter  of  form  to  substance,  33 
—810-311. 
"         by  guardian  accepting  notes  and  inserting  in  inventory,  33—488. 
''         by  A.,  as  trustee,  to  A.,  as  executor,  33 — 721. 
See  Principal  and  Surety. 
Performance,  when  may  recover,  though  building  burned  before  completion, 
33—131. 
**  not  to  be  void  if  payee  spoke  of  transaction,  33 — 709. 

Pleadings,  what  and  how  use  by  others,  before  patent  must  be  pleaded,  33^- 
106. 
"         complaint  for  breach  of  agreement  not  to  practice  as  physician,  33 
—708. 

See  Complaint, 
Poor.    See  Officers. 
Powers.    See  Trusts  and  Trustees. 
President.    See  Sovereign — War. 
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Presumption,  against  party  not  prodacing  letter,  33 — ^224. 
^  none  of  castom  giving  lien,  33 — 824. 

"  when  that  newr  security  taken  in  place  of  old,  33 — ^718. 

"  wlien  none,  consignee  assents  to  riAes  of  railway,  33—843. 

^  though  knows  thereof,  33—842. 

Pxinoipal  and  Agent,  agent  to  sell  goods  cannot  bind  principal  for  keep  of  self 
and  horse  at  hotel,  33—209. 
"  "         agent  to  collect  rents  cannot  bind  for  hire  of  engineer  to 

take  charge  of  building,  33 — ^209. 
"  "         agent  may  pledge  own  responsibility,  and  such  agreement 

not  within  statute  of  frauds.  33—286. 
"  "         addition  of  *'  director"  will  not  relieve  from  personal  lia- 

bility, 33—286. 

to  "  trustees  of,"  33—288. 

and  parol  evidence  intended  to  be  otherwise,  inadmissible, 
33—286. 

so  "  President"  and  "  Secretary,"  33—286. 

so  "agent,"  33—286. 

so  "treasurer."  33—286. 

confession  of  jadgment  against  corporation  invalid,  33 
—286. 

one  signing  "A.  B.,"  administrator,  liable  peisonally, 
33—287. 

liable  personallv  if  no  such  corporation,  33 — 287. 

so  of  acceptor,  '33—287. 

making  plans  for  committee,  they  personally  liable  an> 
less  show  was  such  corporation,  33 — 287. 

what  sufficient  to  prove  existence  of  corporation,  33 — 
287. 

"  as  treasurer  "  without  authority,  33 — 287. 

contract  with  F.,  president,  etc.,  33 — 287. 

whether  could  show  F.  in  fact  contracted  as  president  7 
33-287. 

if  acts  merely  as  agent,  and  as  such  signs  papers,  express 
disclosure  on  face  or  signature  unnecessarv,  33 — 287. 

is  agent  or  principal  according  to  intent,  3^—287. 

if  contracts  as  agent,  not  liable  unless  agrees  to  become 
so,  or  guilty  of  fraud,  33—287. 

court  will  look  at  entire  instrument  to  ascertain  intent, 
33—287. 

if  entire  instrument  appears  intended  to  contract  as 
agent,  not  personally  liable,  33 — 288. 

and  recitals  important,  33—288. 

statement  that  "corporation"  will  pay,  controls,  33 — 
288. 

so  that  steamship  company  principal,  33 — ^288. 

though  parol  evidence,  party  not  to  be  held,  inadmissible, 
still  other  principal  that  if  appears  is  contract  of  a  prin- 
cipal and  agent  had  authority,  such  oral  evidence  admis- 
sible, 33—288. 

bishop  not  liable  for  salary  of  priest,  33 — ^289. 

so  trustees  of  a  public  institution,  33 — ^289. 

so  sheriff  obtaining  proper  articles  for  county,  33 — 289 

instruction  liable  if  gave  plaintiff  to  understand  making 
himself  responsible,  erroneous,  33 — ^289. 

real  question  whether  contracted  without  disclosing  prin- 
cipal, 33—289. 

R.  B.,  atty.  in  fact  for  J.  O'G.,  contract  of  J.  O'G.,  33 
—289. 

board  supervisors  not  personally  liable  for  reward,  though 
no  authority  to  offer,  33—289. 
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Principal  and  Agent — continued. 

"  "         if  contract  under  seal,  technically  no  one  bat  party  to  it 

liable,  33—289,  290. 
''  *^         sale  to  unknown  agent  may  set  off,  33 — 280. 

"  "         so  agent  may  set-off  against  principal,  33—289. 

*'  *'         if  vendor  performs  to  agent,  cannot  sabsequently  hold 

principal,  33—289. 
"  ''         instrument  under  seal  with  M.  as  agent  of  S.     M.  &  S. 

assigned  to  H.,  and  vendor  deeded  to  H.     After  judg- 
ment against  S.  &  H.  for  deficiency  on   forclosure  of 
purchase-money,  mortgagor  cannot  sue  M.  therefor,  33 
—290. 
^  ^*         concealed  principal,  what  show  in  action  against  him, 

33—290. 
^  "         agent  loaned  on  incumbered  real  estate  and  lost,  33 — 

485. 
«  «         whatnot  ratification,  33— 485. 

"  "         complaint  in  such  case,  33 — 485. 

"  "         agent  mingled  own  money  with  principars  and  purchased  ; 

rights  of  creditors  of,  as  between  each  other,  33—^89. 

"  "         when  power  to  grant  is  of  all  minor  powers  as  to  license, 

33—657-8. 
"  "         one  dealing  with  officers  corporation  bound  to  know  their 

powers,  33—783. 
"  "       '  corporation  only  bound  by  acts  within  powers,  33 — 783. 

"  "         when  agent  cannot  buy  on  credit,  33—785. 

*'  ''         if  so  bought,  when  principal  not  liable  unless  knew  facts, 

33 — 7S5. 
"  "         when  agent  not  liable  for  taking  payment  in  note,  33 

—785. 
"  "         when  pledgee  of  vessel  may  pay  expenses,  liens,  etc.,  33 

—785. 
"  ''         when  not  liable  for  what  not  able  to  collect  of  purchaser, 

33—785. 
*'  "         agent  to  leave  for  sale,  not  authorized  to  withdraw,  33 

—785. 
«  "         when  "  cashier "  no  right  to  seU,  33—785. 

«*  "         agent  to  sell  cannot  exchange,  33 — 785. 

"  "to  sell,  can  only  sell  for  cash,  33—785. 

cannot  sell  to  pay  own  debt,  33 — 785. 
cashier  not  authorized  to  allow  overdrafts,  33 — ^785. 
if  does,  personally  liable,  33 — 785.    - 
if  inaugurates,  cannot  complain  if  teller  doing  so  in  ab- 
sence, 33—785. 
See  Attorney — Bank — Corporations — Trusts  and  Tntstees. 
Principal  and  Surety,  death  of  joint  obligor  discharges  if  mere  surety,  other- 
wise not,  33—385. 
"  "         liability  surety  strictufsimi  juHs,  33 — 717. 

"  "         sureties  executor,  when  liable  for  moneys  squandered 

before  bond  given,  33 — 717. 
"  "         of  officer  not  liable  for  defalcation  before  term  for 

which  they  are  sureties,  33 — 717. 
"  "         defalcation  presumed  in  last  term,  33—717. 

••  "         when  defalcation  not  shown  during  term,  33 — 717. 

^  "         to  discharge,  must  be  intentional  acceptance  of  another's 

responsibility,  33 — 717. 
"  "         general   rule  new  obligation  discharges  former,  33 

—718. 
"  "         presumption  strengthened  if  further  or  different  secu- 

rity. 33—718. 
"  "         court  ordered  new  appeal  bond  and  given,  33 — 718. 
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Principal  and  Surety — continued. 

"  «         second  bond  of  officer  taken,  33—718. 

"  **         administrator  reappointed,  gave  new  bond,  33 — 718. 

"  "         new  bond  by  officer  extinguishes  first,  33 — 718. 

**  **         sheriffs  bond  annual  and  sureties  only  so,  both,  33 

—718. 
**  **         sureties  second  term  liable  for  moneys  on  bond  from 

first  term,  33—718. 
**  ''if  annual,  sureties  only  so  liable,  though  agree  during 

continuance  in  office,  33 — 718. 
**  **         otherwise  if  for  present  or  any  succeeding  term,  33 

—718. 
**  ^*         book-keeper's  bond  as  such ,  or  duties  of  any  other ;  held 

to  apply  to  other  temporarily  imposed,  33 — 719. 
**  ''if  makes  report,  moneys  so  reported  transferred  to  new 

term,  33—719. 
"  "         though  report  approved  after  absconds,  33 — 719. 

"  "         report  of  town  clerk  no  evidence  against  ttieeeMor  of 

town  treasurer,  33—719. 
"  "if  elected  own  successor,  law  transfers  balance  to  new 

term,  33—719. 
"  "         if,  after  re-election,  makes  report,  his  sureties  concluded 

in  lUinaU,  33—719. 
"  "so  not  permitted,  in  that  State,  to  show  guardian  had 

squandered  moneys   reported,  before   appointment, 

33—719. 
"  "         though  court  will  protect  surety  if  fepoil  fietUiotu,  33 

—719. 
"  "         otherwise  where  attorney  procured  allowance  on  account 

against  guardian  without  any  money  passing,  33 

—719. 
"  "         duty  of  guardian  to  transfer  to  self  as  administmtor, 

33—719. 
"  "         evidence  held  not  to  show  he  had  done  so,  33 — ^720. 

"  "         account  of  officer  prima  facie  evidence  against  sureties, 

33—720. 
"  "         though  sureties  not  bound  by  false  statement,  33 

—720. 
"  "         such  statement  not  conclusive  on  sureties,  33 — 720. 

"  "         bond  given  near  close  term,  but  ante-dated  to  com- 

mencement, bind  for  prior  defalcation  during  term, 

3:^—720. 
"  "         guardian's  surety  not  liable  for  moneys  from  land  sold, 

33—720. 
"  "         different  sets  sureties  to  be  credited  for  payments  dur- 

ing term  for  which  moneys  received,  33 — ^720. 
"  "         sureties  one  term  may  show  credits  on  prior  account 

should  have  been  on  subsequent,  33 — 720. 
"  "         when  failure  to  approve  bond  held  not  rejection,  S3 

—720. 
"  "         when  debt  from  A. ,  as  trustee,  held  to  be  paid  to  A.,  as 

executor,  33—721. 
"  "         whether  bond  as  administrator  covers  debt  due  from,  to 

estate,  3:5—721. 
"  "         joint  account  filed  ;  how  one  could  have  escaped  liability 

for  debt  of  other,  33—721. 
**  "         executor  charged  with  interest  on  own  debt  till  actual 

payment ;  not  paid  by  operation  of  law,  33 — 721. 
**  "         held  no  transfer  from  self,  as  trustee,  to  self,  as  attor- 

ney for  creditor  of  dividend  frcoi  trust  fund,  33 

—721. 


^ 
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Principal  and  Surety — continued. 

'^  "         administrator  closed  transactions  as  sach,  charges  self 

on  private  book  as  guardian,  and  makes  payments  as 
sack,  sureties  as  administrator  released,  and  as 
guardian  liable,  33 — 721. 

"  "         A.,  as  guardian  held  B.'s  note  ;  B.  and  C,  executors  of 

A.'s  will,  but  note  not  inTentoried  ;  C.  appointed 
guardian  in  A.'s  place  ;  C.  died,  and  D.  appointed 
in  his  stead  ;  administrator  of  A.  saed  B.  on  note, 
33—721. 

"  "         executor  credited  self  as  guardian  ID  account,  33 — 722. 

"  ^         when  surety  of  guardian  subrogated,  33 — 722. 

Profits.    See  Rents  and  Profits. 

Promissory  Note,  to  be  void  if  payee  spoke  of  transaction,  33 — ^709. 
Protest,  against  payment  will  not  enable  to  recover  back,  33 — 716. 
Public  Officer,  not  liable  personally,  though  act  unauthorized,  33 — ^289. 
''  ^       depofliting  moneys  in  own  name,  33 — 488. 

See  Officers — Principal  and  Agent, 

R. 

Railway,  liability  when  government  took  control  of  route,  33 — 656. 

See  Damages, 
Ratification,  when  receiver  retaining  checks  drawn  for  money  not  of  prior 
rights,  33—829. 

See  Principal  and  Agent. 
Receiver,  when  appointed  in  cases  of  confusion,  33 — 688. 

See  Lien. 
Renti  and  Profits,  when  tenant  in  common  of  mine  entitled  to,  33 — 347. 
"  ''        when  disseisee  not  against  disseisor,  33 — 847. 

See  Mortgage. 
Replevin.     See  Confusion. 

Resciaaion,  when  not  bound  to  tender  back  draft,  33 — 724. 
Respondeat  Superior.    See  Corporations  —  War. 
Restraint  of  Trade,  agreement  by  physician  not  to  practice,  33 — 708. 
"  "        proper  complaint  in  such  case,  33—708. 

See  Illegal  Agreements. 
Revivor.    See  Abatement  and  Betivor. 
RevooatioiK    See  Wills. 
Reward,  board  supervisors  not  personally  liable,  though   not  authorized  to 

offer,  33—289. 
Rivers,  rights  of  adjoining  owners,  33 — 559. 


s. 

V 

Sale,  warranty  on  sale  of  provision,  33 — ^26-7. 
"     warranty  on  sale  by  sample,  33 — 26-7. 

See  Vendor  and  Vendee, 
Batisfiaction.    See  Arbitration. 

Seduction,  right  of  woman  to  recover  for  own,  33 — 706. 
Set-ofl^  when  against  agent,  allowed,  33 — ^289. 
See  Lien — Mortgage. 
&heri£L    See  Confusion. 
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Slander.    See  Corporations. 

Soldier.    See  War, 

Sovereign,  state  cannot  be  sued  in  own  courts,  33 — ^VS. 

"  when  cannot  be  sued  to  redeem  property,  33 — 655. 

"  governor  exempt  from  process,  33 — 655. 

"  nor  subordinate  agents.  33 — 655. 

"  his  exemption  rests  in  constitution,  and  cannot  be  waived  bj  stat- 

ute, 33—656. 

"  absolute  judge  of  what  communications  be  will  divulge,  33 — 656. 

"  though  state  or  U.  S.  cannot  be  sued,  officer  maj  be,  33—656. 

^  but  see  cases  cited,  33—656. 

**  if  government  enters  courts,  does  so  with  same  rights  as  any  liti- 

gant, 33—656. 

"  its  rights  to  be  determined  bj  same  rules  as  an  individnal,  33 

"  president  authorized  to  sell  or  license  use  of  property,  effect  of  his 

doing  so,  and  interest  which  passes,  33 — 657-6. 
See  War. 
Specific  Performance,  agreement  to  make  mutual  wills,  33 — 68. 
State.    See  Sovereign — War. 

Statutes,  when  directory,  and  when  mandatorv,  33 — 674. 
«         when  "may"  construed  "shall,"  33—674. 
"         when  "  shaU  "  construed  "  may."  33—674. 
Stockholder,  must  demand  dividends,  33 — 824. 

"  when  may  sue  directors,  33 — 489-491. 

**  cannot  recover  of  another  stockholder  his  proportion  of  dividends, 

33—726. 
*'  when  not  discharged  by  consolidating  railways,  33 — 783. 

'*  when  cannot  enjoin  making  contract,  33 — 783. 

**  when  cannot  recover  back  because  charter  changed,  33 — ^784. 

'*  what  stock  represents,  33 — 819. 

See  Corpus — Extinffuiehtneni — Liens. 
Streets.    See  Negligence, 

Subrogation,  when  surety  of  guardian  subrogated,  33 — ^722! 
Substance,  law  and  equity  look  to,  through  mere  matter  of  form,  33 — 310-311. 
Superviaora.    See  Officers — Reward. 
Supplemental  Oomplaint,  when  party  may  be  brought  in  by,  33 — 518. 

"  ^  none  necessary  if  one  asks  to  come  in,  33—519. 

Surety.    See  Principal  and  Surety. 
Survivor,  mixed  own  property  with  that  of  firm,  33 — 641. 

See  Abatement  and  Revivor — Extinguishment. 


T. 

Tax,  liability  of  tax  collector  for  false  return,  33—27. 

"     agreements  to  facilitate  evasion  of,  33—705. 
Tenanta  in  Common.    See  Bents  and  Profits. 
Tender,  when  not  bound  to  tender  back  draft,  33 — 724. 
Timber,  right  of  owner  against  vendee  wrongfully  cutting,  33 — 638. 
"        when  transfers  no  title,  33—688. 

See  Mistake. 
Title,  when  owner  may  follow  proceeds  of  own  property,  33 — 640. 

See  Confusion — TVusts  a7id  Trustees. 
Tort,  when  may  waive,  and  recover  in  assumpsit,  33 — 640. 
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Treason.    See  War. 

Trees,  right  of  owner  of  land  against  vendee  wrongfully  cutting  trees,  33 
—688. 
"     when  can  give  no  title,  33 — 638. 
See  Mutake. 
Trespasser,  horse  trespassing  in  highway  fell  into  hole,  33 — 185. 

See  War. 
Trusts  and  Trustees,  when  trust  has  proceeded  so  far  ee9tu%,  qite  trust  may  en- 
force, 33—149. 
«  "  not  while  executory,  33—149. 

"  "  may  when  executed,  33 — 149. 

**  "  person  having  deed  in  escrow  put  on  record  by  mistake, 

33—149. 
"  "so  long  as  agreement  for  executory,  equity  will  not 

enforce,  33—150.      . 
"  «  otherwise  if  title  has  passed.  33—150. 

*^  **  in  determining  whether  executed,  equity  will  look  at 

substance  of  transaction,  33 — 150. 
**  "  father  deposited  in  savings  bank  to  credit  of  children, 

held  not,  33—150. 
^  ^  whether  or  not  qnesUon  of  fact,  33 — 150. 

**  '*  when  no  power  revocation,  presumed  to  be  by  mistake, 

33-150. 
'*  "  fact  children  beneficiaries  does  not  prevent  setting  aside, 

33—150. 
"  "  if  delivered,  even  to  third  person,  for  beneficiary,  valid 

and  cannot  be  revoked.  33—150. 
«  "  grantee  cannot  convey  in  violation  of  delivery  in  escrow, 

33—150. 
*'  "  deed  delivered  in  escrow  until  payment  of  notes  to  other 

children,  such  notes  charge  on  land,  33 — 150. 
<<  ^  provision  for  children,  if  delivered,  cannot  be  revoked, 

33—150. 
once  absolutely  created,  irrevocable,  33 — 150. 
must  be  delivery,  and  no  power  to  revoke,  33 — 151. 
A.  deeded  to  son-in-law  an  annuity  to  wife,  and  pur- 
chase-money  to    children ;    cannot   be    revoked   or 
changed,  33—151. 
even  though  settlor  reserves  annuity,  etc.,  33 — 151. 
delivery  of  notes,  interest  for  self,  and  principal  for 

makers ;  cannot  be  revoked.  33 — 151. 
proceeds  to  settlor,  if  husband  survived  to  him,  and  if 
not  to  person  to  be  appointed,  cannot  be  revoked,  33 
—151. 
security  delivered  for  benefit  of  particular  persons,  33 

—151. 
parent  conveyed  farm,  support  and  certain  sum  to  an- 
other child  :  executed.  33—152. 
deed  for  benefit  of  self,  wife  and  children  ;  though  no 

children,  trustee  cannot  reconvey,  33 — 152. 
deed  to  wife,  remainder  to  children  on  separation  ;  if 

reconciled,  wife  cannot  reconvey,  33 — 152. 
for   insane   wife ;    though    husband    supports,  cannot 

reconvey,  33 — 153. 
part  of  money  to  go  to  third  persons ;  settlor  cannot 

revoke,  33—152. 
money  to  be  distributed  according  to  will ;  that  cannot 

be  revoked  or  changed,  33 — 158. 
if  to  take  effect  on  death,  is  testamentary  and  may  be 

revoked,  33—153. 
power  coupled  with  interest  cannot  be  revoked,  33 — 153. 
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Trusts  and  Tmstaes — continued. 

«  "^  but  is  by  his  death,  33—153. 

*^  **  to  snfiport  grantor,  and  at  his  death  to  divide  among  his 

children,  when  may  be  revoked,  33 — 153. 

"  «  when  is  revoked  by  deed,  33—153. 

**  *^  to  allow  grantor  to  have  rents,  and  on  death  to  be  dis- 

posed of  by  trtt4iles,  33—153. 

"  **  trustees  did  not  accept ;  is  revocable,  33 — 153. 

**  ^  agent  giving  for  benefit  of  principal's  children,  intending 

to  take  effect  in  case  of  disaster  ;  principal  may  re- 
voke. 33—154. 

**  **  for  support  of  insane  son  ;  if  trustee  recnnveys,  overseer 

power  cannot  set  aside  revocation,  33 — 154. 

**  *^  part  purchase  reserved  to  provide  against  wife's  dower; 

mortgage  satisfied  without  her  assent,  33 — 154. 

•*  "  woman  sought  to  rovoke  trust  for  self  and  children  for 

benefit  of,  husband  subsequently  married,  33 — 154. 

^  ^  property  set  apart  for  adopted  son ;  when  may  be  re- 

voked, 33—155. 

**  ^  simple  avowal  by  purchaser  will  hold  in  trust  for  credi- 

tors, will  not  create,  33—155. 

**  **  though  signs  declaration  in  writing,  33 — 155. 

**  **  for  Mary  and  children,  applies  also  to  subsequent  bom, 

33—155. 

**  **  income  to  settlor,  then  to  wife,  and  at  her  death  princi- 

pal to  children,  33 — 155. 

**  ^  conveyance  to  minor ;  grantor  subsequently  conveyed  to 

third  persons,  33--155.  ^ 

^  ^  if  directs  money  to  be  paid'  to  wife,  husband  cannot  re- 

voke afterwards,  33 — 155. 

**  ^  powers  of  cannot  be  delegated,  33 — 485. 

*<  «  unless  authorised  by  trust,  33—485. 

**  •*  though  in  New  Jersey  power  to  two  executors  may  be  by 

one  if  other  removed,  33 — 485. 

**  **  if  exercises  own  discretion,  may  employ  one  to  find  pur- 

chaser, 33—485. 

"  "  bound  to  show  reasonable  capacity,  33 — 485. 

«  «  *•  scrupulous  good  faith,  33— 485. 

**  <*  "  exercise  best  judgment,  33--485. 

**  **  if  employs  proper  agent  or  attorney,  not  liable  for  his 

defalcation,  3:^-485. 

"  «  guardian  received  Confederate  notes.  33 — 485. 

**  ''if  collects  money,  not  liable  to  another  for  his  share  un- 

less notifies  before  pays  out,  33 — 485. 

**  "or  unless  in  paying,  acts  in  bad  faith,  33 — 485. 

**  **  though  entitled  to  exercise  discretion,  court  may  con- 

trol, 33—485. 

**  **  attorney  loaned  money  on  incumbered  real  estate  and 

lost.  33—485. 

**  **  complaint  and  judgment  in  such  case,  33 — 485. 

**  **  if  act  in  good  faith  not  liable  for  mistake.  33 — 486. 

"  "  board  of  directors  did  not  require  bond  from  secretaiy, 

33—486. 

"  "  executor  continued  deposit,  33 — 486. 

"  **  degree  of  diligence  and  care  required,  33 — 486. 

"  «  liability  of  executor  not  collecting  debt,  33—486. 

"  "  will  directed  after  debts  paid  estate,  to  be  given  widow 

for  her  and  our  children ;  executor  assumed  debt ; 
personal  assets  lost  cannot  charge  realty,  33 — 486. 

*  **  executor  to  keep  legacy  for  minor,  paid  it  over  to  her 

guardian,  33—^7. 
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Trust  and  TmsteeB — continued. 

**  **  money  to  be  paid  minor  at  twentj-one  is  not  received  hj 

gaardian  hs  sucli,  33 — 487. 
"  ''  duty  to  notify  parties  to  defend  or  famish  means,  33 — 

487. 
duty  as  to  investments,  33 — 487. 
"  "  "bonus"  mortgages;  property  of  speculative  character, 

33—487. 
**  ^  when  investments  should  be  made  out  of  State,  33 — 487. 

"  "  rule  does  not  apply  to  what  compelled  to  take,  33 — 487. 

**  "  rule  as  to  liability  of  one  for  acts  another,  33 — 488. 

**  ^  not  liable  for  not  at  once  foreclosing  mortgage  taken  bj 

other,  33—488. 
**  "  when  cannot  invest  out  of  country,  33 — 488. 

"  "  no  part  duty  to  try.  to  evade  taxes,  33 — 488. 

**  ^  if  loss  from  so  doing,  must  make  good,  33—488. 

"  "  deposited  in  own  name  and  bank  failed,  33 — 488. 

«  "  so  county  treasurer,  33 — 488. 

"  "  liable  for  not  collecting  notes  taken  as  money,  33 — 488. 

*'  ''  liability  where    rule  of  fixed  by  instrument  creating 

trust.  33—488. 
"  "  to  be  strictly  construed,  33—488. 

"  "  what  wilful  default-or  neglect,  33— 489. 

**  "  though  liable  as  to  second  mortgages,  33 — 489. 

**  "  liable   for  wilfully  departing  from  instruction  of  will, 

3;5— 489. 
"  "  no  matter  what  motives,  33 — 489. 

^  "  owner  life  estate  entitled  to  know  nature,  character,  and 

extent  of  trust  property,  33—489. 
**  "  relations  between  bank  and  directors,  33 — 489. 

"  "  extent  of  prudence  and  care  required  of,  33—489. 

"  "  transcending  power  given  by  charter,  33 — 489. 

"  "  loans  contrary  to  by-laws,  33 — 489. 

"  "  purchasing  security  from  director,  33 — 489. 

"  "  loan  of  more  than  authorized  to  one  person,  33 — 489. 

**  **  treasurer  assigned  mortgage  by  him  on  own  lands,  33 

—490. 
**  tt  improperly  invested  large  sum  in  bank  building,  33 — 

490. 
"  ^  loans  by  savings  bank  on  notes,  33 — 490. 

**  <*  if  wanting  in  prudence,  no  answer  did  not  possess  it,  33 

—490. 
**  "  though  services  rendered  gratuitously,  33 — 490. 

**  *'  superintendent  bank  department  required   trustees  to 

give  own  notes  to  make  good  deficiencies  ;  if  that  makes 

good  loss  from  acts,  not  liable  for  negligence,  33 — 

490. 
"  "  ordinarily  stockholders  cannot  sue,  33 — 491. 

"  "  otherwise  if  defaulting  directors  or  receiver  refuse  to 

sue,  3:^—491. 
"  "  though  then  corporation  to  be  party,  33 — 491. 

"  "  but  no  recovery  for  injury  to  stock  of  wrongdoers,  33 

-491. 
**  *'  if  one  director  held  liable,  may  have  contribution  from 

others,  33—491. 
'*  ''  executor  with  separate  bond  not  liable  for  acts  of  an- 

other, 33^91. 
"  "  effect  of  joint  release  or  joint  receipt,  33 — 491. 

"  "  one  of  several  may  satisfy  mortgage,  3S^ — 491. 

^  ^  each  has  full  powers  of  administration,  33—491. 

^  "  debtor  agreed  not  to  pay  except  on  joint  receipts ;  one 
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Trust  and  TnutoM — continued. 

forged  name  of  other  and  debtor  paid  thereon,  33 — 
491. 

''  *'  bank  paid  to  one  and  be  squandered,  33 — 491. 

^  **  though  one  not  liable  for  acta  of  other,  is  if  negligent, 

33-^91. 

**  "  when  one  liable  for  investment  by  another,  33—493. 

^  ^  one  received  funds  and  handed  to  other,  33 — 492. 

**  ^  one  loaned  money  to  other  to  pay  debts  of  estate,  but  mis- 

applied. 33-492, 

"  "  one  gave  other  money  to  pay  legacy,  33 — 492. 

''  "  one  signed  joint  check  to  enable  to  get  money  to  invest, 

33-492. 

"  "  if  merely'  passive,  not  obstructing  collection  by  other, 

33—492. 

*^  ^  two  sold  real  estate,  one  allowed  payment  to  be  made  to 

other,  33—492. 

"  **  negligence  in  no  way  contributing  to  loss,  33 — 492. 

**  "  for  real  estate  paid  by  check  to  one  ;  he  indorsed  to  an- 

other who  received  money,  33 — 492. 

*'  *^  one  allowed  other  to  deposit  with  his  firm,  33 — 492. 

^  **  '        merely  allowing  one  to  receive  and  collect  all  securities 

and  moneys,  33 — 492. 

'*  ^  he  collected  and  squandered,  33 — 492. 

*^  ''  though  will  required  share  of  each  legatee  to  be  set  apart, 

33—492. 

**  "if  clerk  jointly  chosen  knew  of  defalcation,  no  reason 

to  charge  other.  33 — 498. 

"  «  one  merely  formally  joining  in  receipt  or  discharge,  33 

—493. 

"  "  one  pledged  testator's  property,  detinue  by  all  will  not  lie 

though  pledged  before  appointment,  33—498. 

«  "  mingled  trust  funds  with  own,  33—640. 

"  "  need  not  use  any  money  if  does  equal  amount,  33 — 640. 

"  "  attorney  sent  note  to  bank,  collected  money  and  credited 

attorney  ;  bank  not  liable  to  owner  of  note,  33 — 640. 

"  "  when  owner  may  follow  proceeds  of  own  property,  33 

—640. 

"  "  if  trust  illegal,  cestui  que  trust  no  remedy  if  trustee  re- 

conveys  to  creator  of  trust,  33 — 704. 

''  "  lien  of  persons  for  whose  benefit  fund  deposited,  33 

—725,  726. 

"  **  trust  for  charitable  purpases  to  be  selected  by  executors 

or  by  codicil  to  will,  33—820. 
See  Insurance,  Life — Principal  and  Surety. 


u. 

Ultra  vires,  when  contract  in  regard  to  gas  is,  33 — 80. 

"  one  dealing  with  officers  corporation  bound  to  know  powers,  33 — 

783. 
"  and  corporation  only  bound  by  acts  within  powers,  33 — 783. 

"  only  have  such  powers  as  given  by  statute,  implied  or  express,  33 

—783. 
"  contract  in  excess  powers,  void,  33 — 783. 

"  contract  disabling  from  performing  duties  to  public,  void,  33 — ^783. 

"  by  railroad  to  purchase  another  road,  ultra  vires,  33 — ^783. 

**  though  ultra  vires,  must  pay  if  executed,  33 — 783. 

«  when  defendant  not  allowed  to  set  up,  33 — 788. 
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Ultra  vires — continued. 

•*  not  allowed  for,  in  regard  from  defendant,  but  public  policy,  33 

—783. 
"  if  received  part,  cannot  repudiate  except  on  payment  for  that  and 

accounting,  33 — 783. 
"  when  consolidation  will  not  discharge  stoclsholder,  33 — 783. 

"  contract  by  connecting  roads  to  divide  earnings,  33 — 784. 

"  necessary  parties  in  such  suit,  33 — 784r-5. 

'*  when  stockholder  cannot  enjoin  such  contract,  33 — 784. 

"  subscribers  demanded  return  because  charter  changed,  33—784. 

^  railway  company  guarantied  certain  profits  to  connecting  steamboat 

company,  33—784. 
"  in  New  York,  one  railway  may  lease  another,  33 — 784. 

"  when  one  coaJ  company  cannot  buy  of  another,  33 — 784. 

"  treasurer  ordered  coal  without  authority,  33—784. 

"  admissions  by  treasurer  do  not  bind  company,  33 — 784. 

See  Corporations. 
Undae  Influence,  destruction  of  will  under,  33 — 64. 

'*  "         in  inducing  woman  to  secure  debt  of  intended  husl>and,  33 

—713. 
See  Duress— Willa. 
United  States.    See  Sovereign  —  War. 
Usage,  giving  lien,  must  be  proved,  33 — 324. 
Usury,  agreement  by  borrower  to  buy  beer  of  lender  until  debt  paid,  33 — 708. 


V. 

Vendor  and  Vendee,  right  to  cut  forty  acres  timber,  on  paying  ;  did  not  pay, 
and  cut  more,  33 — 638. 
('  "  vendor  delivered  excess  of  ties  ;  when  vendee  not  liable 

therefor,  33—640. 
See  Trees. 


w. 

Wager.    See  Illegal  Agreements. 

War,  soldier  not  liable  for  what  does  in  course  of  duty,  33 — 654. 

"     nor  is  officer,  33—664. 

"     not,  even  if  shown  not  justified  by  military  necessity,  33 — 654. 

"     subject  to  laws  of  war,  and  only  amenable  to  own  government,  33 — 656. 

'*     State  court  no  jurisdiction  in  suit  against  such  ofi&cer  for  official  act,  33 
—655. 

«     when  soldier  cannot  excuse  treasonable  act,  33 — 655. 

«     duty  of  soldier  in  such  case,  33—656. 

''     soldier  owes  twofold  allegiance  and  duty  under  each,  33 — 655. 

^     president  may  dismiss  military  or  naval  officer,  33 — 656. 

"     if  does,  and  restored  to  what  pay  entitled,  33 — 658. 

"     right  of  military  officer  to  take  private  property,  and  liability  for  so  doing, 
33—656. 

"     rights  of  one  acting  under  orders  of  military  officer,  33 — 656. 

"     oMer  of  Confederate  officer  to  soldier,  how  far  protects,  33 — 656. 

"     right  to  arrest  one  suspected  of  treason,  33 — 656. 

"     act  done  in  good  faith  without  special  orders,  33 — 656. 

"     liaWlity  of  carrier  where  government  took  control  of  route,  33 — 656. 

"     Confederates  acting  under  orders,  33 — 657. 

"     officer  sued  for  nuisance  from  deposit  of  filth,  38 — 657. 

33  Eng.  Rep.  68 
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War — continued. 

"      mere  order  of  superior  will  not  justify  taking  private  property,  33 — 657. 

"      though  will,  if  immediate  military  necessity,  33 — 657. 

"      military  authorities  took  possession  of  asylum  and  took   food  used  for 
inmates  ;  corporation  liable  to  owner  thereof,  33 — 657. 

"      commander  impressed  wagon  train,  33 — 657. 

"     court  claims  no  jurisdiction  for  claim  during  Mexican  war,  33 — 657. 
Warrantyi  on  sale  by  sample,  33 — 26-7. 
"  on  sale  of  provisions,  33 — 26-7. 

#  See  Food. 

Water  and  Watercourses.    See  Negligence. 
Willa,  obliteration  of  clause,  not  revocation,  33 — 63. 

"      whole  will  must  be  destroyed,  33 — 63. 

"      if  will^properly  executed  copied,  but  not  properly  executed,  first  valid, 
33—63. 

**      first  kept,  second  destroyed  ;  what  sufficient  proof  second  revoked  first, 
33-63. 

"      second  revoking  first,  destroyed  ;  does  not  revive  first,  33 — 63. 

"      when  erasing  signature  with  pencil  revokes,  33 — 63. 

"      how  obliterated  portions  ascertained,  33 — 63. 

"      when  mutilation  revokes,  33 — 63. 

"      destruction  by  lunatic  not  revocation,  33 — 64. 

"      nor  if  done  under  undue  infiuence,  33 — 64. 

"      if  mutilated  and  applies  for  administration,  notice  to  executor  and  ben- 
eficiaries required,  33 — 64. 

*'      when  declarations  of  intentions  competent,  and  when  incompetent,  33 
—64. 

"      evidence  of  unfriendly  feelings  proper,  33 — 64. 

"      but  not  of  attempt  to  make  subsequent  will,  33 — 64. 

"      if  declarations  of  improper  treatment  of  parent  shown,  may  show  no 
such  treatment,  33 — 64. 

"      declarations  on  question  of  destruction,  33 — 64. 

"      attestation  proves  nothing  as  to  contents,  33—64. 

"      evidence  deceased  witness  should  be  confined  to  execution ;  improper 
as  to  contents,  33 — 64. 

"      evidence  spoliation  by  testator  sufficient  to  prove  revocation,  33 — 64. 

"      testator's  declarations  not  accompanying  spoliation,  33—64. 

"      on  question  whether  testator  or  spoliator  destroyed,  33 — 64. 

"      declarations  to  prove  execution  or  contents,  33—64-5. 

"      if  existence  of  will  not  shown,  evidence  of  abstraction  or  suppression  im- 
proper, 33 — 64. 

'*      though  declarations  incompetent  to  prove  will,  may  be  competent  on 
question  of  competency,  33 — 65. 

"      so  as  to  revocation  under  undue  influence,  33 — 65. 

"      annoyances,  importunities  and  condition  of  mind,  33 — 65. 

"      helplessness,  influences,  mental  vigor,  sickness,  etc.,  33—65. 

"      declarations  on  question  of  competency,  33 — 65. 

"      estrangement  and  ill  will,  33--65. 

^      on  question  of  undue  influence,  all  circumstances,  33 — 65. 

"      proof  will  lost  but  not  of  contents,  letters  administration  refused,  33 
—65. 

'*      proof  will  in  existence  at  testator's  death,  but  subsequently  lost  or  de- 
stroyed, 33—66. 

"      proof  could  not  be  found  at  death,  presumption  revoked,  33 — 66. 

"      though  may  be  overcome  by  circumstances,  33—66. 

'^      even  though  testator  said  could  be  found  in  particular  place  if  codicil 
found  there,  33—66. 

"      amount  of  evidence  required  to  prove  lost  will,  33 — 66. 

"      may  be  shown  by  circumstances,  33 — 66. 

«      proof  lost  will  by  copy,  33—66. 

M      attorney  with  whom  left  lost  will,  33—66. 
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Wills — continued. 

'*      proof  as  against  one  indacing  destruction,  33 — 06. 

"      -destroyed  by  connivance,  proof  required,  33 — 66. 

"      speaks  from  death  though  never  probated,  33 — 66-7. 

^      if  letters  of  administration  and  will  discovered,  notice  to  administrator 
necessary,  33 — 67. 

"      what  citation  should  show,  33 — 67. 

"      administration  should  be  revoked,  33 — 67. 

"      administration  granted  until  lost  will  can  be  found,  33 — 67. 

"      administration  granted  on  concealment,  33 — 67. 

"      will  discovered  subsequent  to  letters  of  administration,  33 — 67. 

"      effects  of  administrator's  acts,  33 — 67. 

"      administrator  sold  after  notice  of  will,  33 — 67. 

"      payment  to  administrator  when  will  subsequently  found, ,33 — 67. 

"      administration  voidable,  not  void.  33 — 67. 

^      administrator  paid  under  decree  without  notice  appeal ;  subsequently  re- 
versed, 33—67. 

"      letters  conclusive  when  attacked  collaterally,  33 — 67. 

"      on  estate  living  person,  33 — 67. 

"      suit  on  bond  of  such  administrator,  33 — 68. 

"      probate  revoked,  will  recalled,  though  equitable  agreement  which  enti- 
tled to  specific  performance,  33--68. 

^      as  to  make  mutual  wills,  but  revoked.  33 — 68. 

"      agreement  to  make  will,  enforced,  33 — 68. 

"      mutual  wills,  one  revoked,  33 — 68. 

"      probate  must  be  by  court,  not  clerk,  33 — 68. 

"      of  same  person  in  duplicate,  33 — 671. 

"      joint  to  take  effect  on  death  of  survivor,  33 — 671. 

"      of  husband  and  wife  disposing  of  property  owned  by  husband  alone,  33 
—671. 
Words,  "may."  33—674. 

**        when  "  mines "  and  "minerals"  do  not  include  limestone  qaarries,  33 
—347. 
"mutual  credit,"  33—329. 

"         "shall,"  33—674. 
Writing,  when  final  certificate  cures  want  of  written  order,  33 — 129. 

"        effect  of  wrongfully  withholding,  33—129. 
Wrongdoers,  horse  trespassing  in  highway  fell  into  hole,  33 — 185. 
See  War, 
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